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GOREE  MONEE  DOSSEE,  and  Others— A2}peUa7Us ;  JUGGUT  INDRO  NARAIN 
CHOWDERY,  and  Others,— Eespondents  *  [June  IS,  1866]. 
On  petition  from  the  High  Court  at  Fort  William,  Bengal. 

It  is  incuiiibent  upon  a  party  applying  for  special  leave  to  appeal,  to  set  out  in  the 
petition  a  full  statement  of  the  facts  and  legal  grounds,  to  show  that  there  is 
a  substantial  case  on  the  merits,  and  a  point  of  law  involved,  proper  to  be 
determined  by  the  appellate  Court. 

A  petition  for  special  leave  to  appeal  contained  a  general  statement  of  the  pro- 
ceedings in  India,  and  an  averment  that  they  were  irregular  and  contrary  to 
law.  Such  petition  ordered  to  be  dismissed  or  to  stand  over  for  amendment 
as  being  too  general  and  vague. 

On  the  amended  petition,  stating  in  detail  the  facts  and  specitically  showing  legal 
grounds  of  objection  to  the  decree.s  and  Order  of  tlie  Court  below  refusing 
leave  to  appeal,  special  leave  to  appeal  was  granted. 

Tliis  was  a  petition  for  leave  to  appeal  from  certain  Orders  and  decrees  of  the 
Civil  Judge  and  Sudder  Ameen  of  the  Zillah  Rungpoor,  affirmed  upon  appeal  [2] 
by  the  High  Court  of  Judicature  at  Fort  William,  Bengal,  wliich  Court  refused  leave 
to  appeal  to  Her  Majesty  in  Council  on  the  ground,  as  it  apjieared  from  the  petition, 
that  it  was  only  a  decision  in  a  Miscellaneous  case,  and  not  a  final  judgment,  decree 
or  Order,  within  the  meaning  of  sec.  39  of  the  Charter,  dated  the  14th  of  May,  1862, 
constituting  the  High  Court  of  the  Presidency  at  Fort  William,  or  the  previous  Order 
in  Council  of  the  10th  of  April,  1S38,  relating  to  appeals. 

The  petition  set  forth  the  proceedings  taken  in  India  under  a  decree  of  the  Zillah 
Court  of  Rungpoor,  of  the  26th  of  June,  1837,  and  in  which  the  ancestors  of  the  Re- 
spondents were  interested,  and  stated  generally  the  facts  of  the  case,  submitting 
that  the  proceedings  and  Order  of  the  High  Coui't  refusing  leave  to  appeal  were  ir- 
regular and  contrary  to  law. 

Mr.  Wood,  in  support  of  the  petition. 

The  Lord  Justice  Knight  Bruce. — Their  Lordships  are  of  opinion,  that  the  state- 
ments, both  of  law  and  fact,  contained  in  the  petition  are  of  too  general  a  cliaracter 

*  Present :  Members  of  the  .Judicial  Committee, — The  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right  Hon.  Sir 
Edward  Vaughan  Williams.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
P.C  IX.  1  1 
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to  enable  tliem  to  judge  of  tlie  propriety  of  gi  autiug  the  siiccial  leave  to  appeal  prayed 
for.  The  petition,  therefore,  must  be  either  disniissed,  with  liljerty  to  present  another 
l)etition,  or  stand  over  to  amend  the  petition.  In  either  ease  the  facts  alleged  in  the 
petition  must  be  verified  by  an  affidavit. 

The  petition  was  amended,  and,  after  fully  detailing  the  proceedings  in  the  Courts 
in  India  and  the  decrees  of  the  Princiijul  Sudder  Ameen  and  Zillah  Judge  of  Rungpoor 
and  tlie  High  Court.  [3]  alleged  that  the  Petitioners,  feeling  aggrieved  by  the  decrees, 
presented  a  jietition  for  leave  to  appeal,  which  was  rejected  by  the  High  Court  (the 
Hon.  G.  Loch  and  the  Hon.  F.  A.  Glover  present),  the  Court  saying,  "  The  Order  passed 
on  the  petition  of  Bamundass  Mukerjee,  No.  265  of  1«65,  is  applicable  to  this  petition, 
which  is  rejected  "  (a).    That  [4]  the  Petitioners  were  precluded  by  the  practice  of  the 

(«)  The  judgment  in  the  case  of  Baniundass  Mukerjee  referred  to  and  set  out  in 
the  petition  was  as  follows:  — 

"  This  is  an  application  for  permission  to  appeal  to  the  Privy  Council  against  the 
ttrder  of  the  High  Court  passed  in  the  execution  of  a  decree  of  the  Privy  Council. 
Notice  was  ordered  to  be  issued  to  the  opposite  party  to  come  in  and  show  cause  against 
this  application  within  one  month  from  the  date  of  service  of  notice.  Subsequently, 
lx>th  parties  having  appeared,  and  as  the  case  involved  a  new  point  of  considerable 
importance,  it  was  ordered  on  the  26th  August,  1865,  to  be  brought  up  before  the 
miscellaneous  Bench  of  Judges.  It  accordingly  came  before  the  Court 
(present.  Justices  Loch  and  Glover)  on  the  13th  September,  1865.  Mr.  Justice 
Loch  delivered  judgment  and  an  Order  was  passed  by  this  Court  on  the  27th  April, 
1865,  confirming  an  Order  passed  by  the  Principal  Sudder  Ameen  in  execution  of  a 
decree  for  a  sum  above  Rs.  10,000,  and  ajjplication  is  now  made  to  the  Court  for 
jiermission  to  appeal  to  the  Privy  Council  under  section  39  of  the  Charter 
of  the  High  Court.  The  words  of  the  Charter  quoted  in  support  of 
the  application  are  from  any  'final  judgment,  decree,  or  Order'  of  the 
said     High     Court      made      in      appeal.  The     words,     no     doubt,     are     very 

wide:  we  think  that  they  are  not  intended  to  e.vtend  the  privilege  of  appealing 
til  the  Privy  Council  in  miscellaneous  cases,  or  to  alter  the  present  rules  which  restrict 
an  appeal  to  '  judgments,  decrees,  or  decretal  Orders.'  In  Regulation  XVI.  of  1797, 
the  word  '  judgment '  was  alone  used,  but,  notwithstanding,  parties  had  been  allowed 
to  send  miscellaneous  cases  to  the  Privy  Council :  the  practice  was  put  a  stop  to  in 
1837  by  a  construction  of  the  late  Sudder  Court,  dated  the  18th  August,  1837,  No. 
1102.  In  1838  an  Order  in  Council  was  passed,  bearing  date  the  10th  April,  issuing 
rules  for  the  admission  of  appeals  to  the  Privy  Council ;  and  in  the  first  of  these  rules 
we  have  the  words  '  judgment,  decree,  or  decretal  order,'  all  of  which  words,  we  think, 
are  intended  to  have  one  and  the  same  meaning,  viz.,  '  the  judgment  or  decisions  come 
to  in  a  suit,"  and  that  they  do  not  refer  to  Orders  passed  in  execution  of  a  decree. 
Such  has  been  the  interpretation  put  upon  the  words  by  the  public,  for  up  to  the 
present  time  no  application  has  been  made  to  submit  miscellaneous  appeals  to  the 
Privy  Council  through  this  Court  since  the  rules  of  1838  were  promulgated.  In  the 
Charter  of  the  High  Court  the  same  words  are  used,  with  the  omission  of  the  word 
'  decretal '  before  '  Order  : '  no  doubt  it  is  a  remai'kable  omission,  but  reading  it  witli 
the  assistance  we  have  from  the  letter  of  the  Secretary  of  State  for  India,  of  the  14th 
May,  1862,  par.  37,  we  do  not  think  that  so  material  a  change  in  the  past  practice  of 
the  Courts  as  the  permission  to  appeal  from  miscellaneous  Orders  would  have  been 
passed  by  without  comment,  when  he  notices  very  particularly  the  introduction  of  a 
section  in  the  Cliarter  allowing  of  appeals  from  interlocutory  Orders  with  the  permis- 
sion of  a  Judge  of  the  High  Court.  In  the  paragraph  of  the  letter  referred  to  it  is 
distinctly  stated,  that  in  regard  to  appeals  to  the  Privy  Council  the  object  has  been 
to  avoid  unnecessary  innovation  ;  that  the  existing  rules  which  regulate  these  appeals 
are,  therefore,  left  in  force,  with  one  or  two  additions  only  ;  and  the  writer  proceeds  to 
instance  the  introduction  of  a  section  permitting  appeals  from  interlocutory  Orders: 
and  we  think  that  there  is  a  very  great  and  sufficient  reason  why  an  appeal  from 
Orders  passed  in  execution  of  a  decree  should  not  be  allowed,  which  is,  that  if  allowed 
it  would  open  a  fresh  door  for  harassing  an  Opponent  who  has  already  had  to  fight 
his  battle  perhaps  up  to  the  Privi-  Council,  and  deprive  him  of  the  power  of  executing 
his  decree  without  further  trouble  and  vexation.  We  think,  therefore,  that  this  and 
such  like  appeals  cannot  be  received,  and  we  reject  the  application." 
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Court  and  their  interprL'tation  of  the  Order  in  Couueil  of  the  Kith  Ajjril,  lf^:i8.  and 
of  the  Charter  of  the  Hiu:h  Court,  from  obtaining  the  leave  of  such  Court  to  apjieal 
to  Her  Majesty  in  Council ;  that  the  value  of  the  suliject  matter  in  the  original  decree 
of  the  26tl\  June,  18:i7,  was.  at  the  date  of  the  judpuent  of  the  High  Court  sought 
to  be  appealed  against,  considerably  in  excess  of  Rs.  10,001),  the  appealable  amount, 
[5]  the  sum  which  was  sued  for  in  the  original  suit  being  Rs.  9,925,  and  the  amount 
awarded  by  the  decree  being  Rs.  5800,  with  interest  at  the  rate  of  12  per  centum 
per  annum  to  the  date  of  pajmient ;  that  the  grounds  on  which  the  Petitioners  applied 
for  special  leave  to  appeal  were,  amongst  others: — First  ;  that  the  construction  put 
by  the  High  Court  upon  the  Order  in  Council  of  the  lOtb  April,  1838,  and  the  Charter 
of  the  High  Court  was  incorrect.  Second;  that  by  Ben.  Reg.  of  1814,  and  by  the 
express  terms  of  the  Act,  No.  VIII.  of  1859,  ss.  207  to  217,  it  is  rendered  obligatory 
that  applications  for  execution  should  be  made  to  the  Court  which  passed  the  decree  ; 
and  it  had  been  repeatedly  adjudged  by  the  Indian  Courts,  that  applications  for 
execution  to  a  Court  without  jurisdiction  were  void,  and,  therefore,  wholly  in- 
sufficient to  prevent  execution  being  barred  by  limitation.  Third  ;  that  the  Indian 
law  requires,  in  order  to  enable  another  Judge  than  the  one  who  passed  the  decree 
to  execute  it,  that  an  execution  case  should  be  referred  to  such  other  Judge  by  the 
Judge  who  passed  the  decree,  and  when  such  execution  case  has  been  struck  off  the 
file  of  the  Judge  to  whom  it  has  been  referred,  his  jurisdiction  is  ended,  and  to  revive 
it  anew  reference  is  required.  Fourth;  that  according  to  decided  cases  of  Indian 
law  and  the  principles  of  jurisprudence  the  process  of  a  Court  not  having  jurisdic- 
tion can  in  no  case  be  legalized  by  the  subsequent  sanction  of  the  Judge  having  juris- 
diction, but  new  process  must  be  issued.  Fifth  ;  that  the  proceedings  in  the  Court 
of  the  Principal  Sudder  Ameen  were,  therefore,  wholly  void  from  the  19th  June, 
1844;  and  that,  consequenth',  any  money  recovered  thereunder  was  illegally  ex- 
acted, and  would  [6]  not  prevent  the  operation  of  the  rule  of  Limitation  ;  and  that 
under  the  old  law  of  Limitation  the  execution  is  void.  Sixth ;  that  the  execution  was 
also  barred,  under  the  provisions  of  the  Act,  No.  XIV.  of  1859,  ss.  20  and  21,  no 
proceedings  having  been  taken  in  a  competent  Court  within  three  years  from  the 
passing  of  that  Act.  Seventh;  that  the  decision  contained  in  the  judgment  of  the 
High  Court  was  at  variance  with  both  previous  and  subsequent  decisions  of  the 
Sudder  and  High  Courts  respectively,  and  if  unreversed  would  cause  great  un- 
certainty and  confusion  as  to  the  limits  of  the  jurisdiction  of  the  inferior  Indian 
Courts,  and  also  as  to  the  law  of  Limitation  of  executions,  and  the  construction  and 
operation  of  the  Acts  hereinbefore  referred  to,  which  it  is  of  the  greatest  importance 
to  have  accurately  defined,  maintained,  and  settled  :  and  prayed  for  special  leave 
to  appeal  from  the  decrees  of  the  Civil  Judge  and  the  Principal  Sudder  Ameen  of  the 
Zillah  Rungpoor  of  the  9th  of  June,  1864,  and  the  22nd  of  June,  1864,  and  also  from 
the  decrees  of  the  High  Court  of  Judicature  at  Fort  William  in  Bengal,  of  the  9th 
of  January,  1865,  the  29th  of  April,  1865,  and  the  Order  of  the  1.3th  of  September. 
1865,  rejecting  the  petition  of  special  appeal. 

(Nov.  3,  1866)  Upon  this  amended  petition  special  leave  to  appeal  was  granted. 


[7]     ESHENCHUNDER  Sl'!<iGE,—Appenanf ;  SHAMACHURN  BHUTTO,  KOILA- 
SHUNDER  SINGH,  and  Others,— EespondenU  *  [Nov.  2,  3,  1866], 

On  appeal  from  the  High  Court  of  Judicature  at  Fort  WiJliaiii,  in  Bengal. 

A  decree  of  the  High  Court  of  Judicature  at  Calcutta  was  founded  on  an  assumed 
state  of  facts,  contradictory  to  the  case  alleged  in  the  plaint  and  of  the  evi- 
dence adduced  in  support  of  it ;  upon  appeal  such  decree  reversed  with  costs. 
The  Judicial  Committee  holding  (1)  that  it  was  incorrect  to  conclude  parties 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  the  Lord 
Westbury,  the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Edward 
Vaughan  Williams.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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In-  inferences  of  fact,  not  only  inconsistent  with  the  allegations  in  the  plaint, 
constituting  the  case  the  Defendants  had  to  meet,  but  which  were  in  reality 
contradictory  to  the  case  made  by  the  Plaintiff  in  the  Court  l)elow  :  and  (2), 
that  the  legal  conclusions  deduced  by  the  High  Court  were  from  assumed  facts, 
which  were  not  consistent  witli  settled  ]iriiici]iles  of  law  (jr  equity. 

This  was  a  suit  for  specific  performance  of  an  agreement  brought  by  the  Respon- 
dents, the  Bhuttos,  against  the  Ai)pellant  and  the  Respondent,  Koilaschunder  Singh. 
'File  object  of  the  suit  was  to  recover  possession  of  a  four  ainias  undivided  share  of 
Putnee  Talook,  called  Mouzah  Balooka,  and  Mouzah  Sreeranipoore,  appertaining 
to  Pergunnah,  Ookra,  the  Zemindary  of  the  Respondent,  Suttee.sohunder  Roy  Baha- 
door  (usually  designated  as  the  Maharajah  of  Kishnagur),  and  to  have  a  deed  of 
conveyance  of  [8]  the  Talook  executed  in  the  Plaintiff's  favour  by  the  Defendants. 

The  plaint  slated  to  the  effect,  that  it  was  agreed  between  tlie  Appellant  and  his 
co-Defendant,  of  the  one  part,  and  the  late  Kistomohun  Bhutto,  the  father  of  the 
Respondents,  Shamachurn  Bhutto,  Kalichurn,  and  Bhowaneechurn,  and  of  Ooma- 
churn  ]5hutto,  deceased,  of  the  other  part,  that  the  Putnee  should  be  taken  jointly 
by  them  from  the  Maharajah,  the  Zemindar,  in  the  following  proportions,  viz.,  ,i 
twelve  annas  share  by  the  Appellant  and  his  co-Defendant,  and  the  remaining  four 
annas  .share  by  their  father,  at  a  certain  annual  rent  of  Rs.  756,  exclusive  of  establish- 
ment expenses;  the  consideration  being  the  sum  of  Rs.  11,000,  payable  to  the  Zemin- 
dar ;  and  that  an  Ekrar  (written  agreement)  to  the  above  effect  was  executed  on  15th 
Kartick,  1265  (31st  October,  1858).  The  plaint  then  stated  the  cause  of  action  to 
be  that  the  Defendants  in  violation  of  the  terms  of  the  Ekrar,  had  fraudulently  got 
a  Putnee  lease  executed  in  their  own  names  on  the  28th  Kartick  of  that  year,  and  had 
taken  possession  of  the  property;  and  had  refused  to  make  over  to  them  the  four 
annas  share,  or  to  take  the  consideration-money  {i.e.  the  price  payable  to  the  Zemin- 
dar) for  the  same. 

The  Ekrar  in  question  was  tiled  with  the  plaint,  and  purported  to  have  been  signed 
by  the  Respondent,  Koilaschunder  Singh,  alone.  The  translation  of  this  instrument 
was  as  follows  :  — 

■'  To  the  adorable  Kristomohun  Bhutto.  I,  Koilaschunder  Singh,  do  hereby 
execute  this  Ekrar  to  the  following  effect: — It  having  Iseen  arranged  Ijetween  you 
and  me  that  a  Putnee  settlement  of  Mouzah,  Balooka,  together  with  Julkur  and 
Tulkur,  [9]  as  well  as  all  Beels  and  Koothee,  etc.,  and  Mouzah,  Srirampore, 
on  an  annual  rental  of  Rs.  756,  exclusive  of  establishment  expenses,  will  be 
taken  by  us,  i.e.  four  ■  annas  share  by  you  and  twelve  annas  share  by  me, 
from  the  Zemindar  of  the  said  Mehal,  the  Maharajah  of  Kishnagur,  for  a  considera- 
tion of  Rs.  11,000  ;  I  have  paid  to  the  said  Maharajali  a  sum  of  Rs.  2000,  in  the  shape 
of  earnest-money,  and  have  got  a  '  Byna  Puttro  '  executed  in  my  favour  on  the  12th 
Kartick  of  the  present  year.  According  to  the  terms  of  the  '  Byna  Puttro,'  the 
Ijalance  of  the  consideration-money  must  be  paid  on  the  12th  Aughran  next.  I  do, 
therefore,  promise  by  this  agreement,  that  on  your  accompanying  me  in  the  presence 
of  the  said  Maharajah,  before  the  said  12th  Aughran,  with  your  four  annas  share 
of  the  consideration-money,  namely,  Rs.  2750,  and  on  paying  the  other  expenses  in 
proportion  to  your  said  share,  we  will  get  a  joint  deed  of  the  Putnee  executed.  If, 
however,  you  do  not  pay  the  money  within  the  prescril)ed  time,  then  you  shall  have 
no  claim  to  that  share  of  the  said  Mehal  ;  and  if  the  Maharajah,  according  to  the 
conditions  of  the  Byna  Puttro,  execute  a  deed  for  the  entire  sixteen  annas  only  in 
ray  tiame,  and  do  not  execute  a  Putnee  Pottah  specifying  therein  your  share,  still  I 
will  execute  in  your  favour  a  separate  deed  after  receiving  from  you  your  share  of  the 
consideration-money  of  the  Putnee,  and  make  you  my  co-sharer  to  the  extent  of  four 
annas.  If  I  wilfully  refuse  to  do  so,  then  this  deed  will  be  a  deed  of  your  purchase 
of  the  said  four  annas  share  of  the  Putnee,  and  you  will  take  possession  of  that  share 
of  that  Mouzah  as  Putneedar,  and  my  objections  against  that  will  be  rejected ;  for  this 
purpose  I  execute  this  [10]  Ekrar.  Dated  15th  Kartick,  1265  b.s.  Written  by 
Nilcoinul  Dutt,  inhabitant  of  Balooka.  Witnesses — Sree  Haradhun  Bose,  inhabitant 
of  Balooka.     Sree  Baneemadhub  Ohosaul,  inhabitant  of  Balooka." 

Koilaschunder  Singh,  by  his  answer,  submitted  first,  that  the  Ekrar,  on  which 
the  claim  was  based,  was  an  agreement  without  any  consideration  ;  secondly,  that 
it  was  a  forgery,  and   moreover  was  neither  drawn   on   a  stamp  nor   registered  ; 
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thirdly,  that  he  got  a  Bj'na  Puttro  (earnest  Bond  or  deed)  executed  by  the  Maharajah 
to  take  the  property  claimed,  in  Putnee,  with  or  by  means  of  his  brother's  (the  tirst 
Appellant)  self-acquired  money;  and  fourthly,  that  the  money  belonged  to  his 
In-other;  but  that  nevertheless,  as  he  (Koilasi-liunder)  was  living  in  conimensality 
with  him,  was  entitled  tu  a  share  therein. 

The  answer  of  the  Appellant  stated,  first,  that  he  sent  Koilaschunder  as  his  Agent 
fur  negotiating  the  Putnee  settlement,  whicii  he  wanted  t-o  take  fur  himself  with  his 
own  funds,  uonsequently  he  had  no  power  to  dispose  of  any  part  of  the  same  ;  secondly, 
that  Koilaschunder  got  the  Byua  Puttro  executed  in  his  own  behalf,  with  the  object 
of  getting  a  share  of  the  property;  that  when  he  came  to  learn  of  this,  he  procured 
the  cancelment  of  the  same,  and  got  the  Putnee  Pottah  executed  in  his  own  name, 
and  was  then  in  possession  of  the  Putnee  ;  that  Koilaschunder  had  no  right  or  interest 
in  the  property  in  question  ;  and  thirdly,  that  the  Ekrar  propounded  by  the  Plaintiffs 
was  a  fabrication  ;  and  even  if  it  were  genuine,  he  was  not  bound  by  it. 

The  Respondents,  the  Bhuttos,  afterwards  presented  a  petition  in  the  suit,  to  the 
Principal  Sudder  Ameen,  which  stated,  that  the  Maharajah  having  [11]  taken  the 
earnest-money,  Rs.  2000,  from  Koilaschunder,  he  executed  the  B3ma  Puttro  in  Koil.as 
chunder's  name;  and  that  the  Maharajah  having,  in  contradiction  to  the  terms 
and  condition  thereof,  executed  a  Putnee  Pottah  of  the  whole  sixteen  annas  in  favour 
of  the  Appellant  alone,  it  was  necessary  to  include  the  Maharajah  in  the  suit.  The 
petition  then  prayed  that  an  Order  might  be  passed  for  bringing  in  the  Maharajah 
as  a  Defendant,  according  to  sees.  29  and  73  of  Act,  No.  VIII.  of  1859.  The  Prin- 
cipal Sudder  Ameen,  on  this  petition,  ordered  the  Maharajah  to  be  made  a  Defendant. 
Tlie  Mahaiajah  did  not  appear  or  file  any  answer  in  the  suit. 

The  Appellant  made  a  deposition  in  the  suit,  wherein  he  stated,  that  he  carried 
on  trade  in  Calcutta  by  means  of  money  given  to  him  by  his  Mother-in-law.  and  that 
he  took  the  Ralooka  Putnee  with  that  money,  which  was  his  self-acquired  monev, 
and  none  other  iiad  any  right  to  it;  that  he,  being  absent  in  Calcutta,  sent  the 
Rs.  2000,  as  Byna  through  the  Respondent,  Koilaschunder,  and  afterwards  went 
himself  personally,  with  the  remainder  of  the  consideration-money,  to  the  house  of 
the  Zemindar,  and  got  from  him  the  Putnee  lease  in  question  executed  in  his  own 
name;  and,  lastly,  that  one  Birressur  Mookerjee  was  subsequently  appointed  his 
general  Mochtar.  In  reply  to  a  question  put  to  him  on  behalf  of  the  Plaintiffs,  the 
Appellant  stated: — "  I  am  not  aware  whether  any  proposals  about  this  Putnee  were 
made  or  not  between  Birressur  and  Plaintiffs,  Shamacliurn  and  Koilaschunder 
before  taking  the  Putnee."  He  then,  after  being  questioned  as  to  the  handwriting 
of  some  letters,  deposed  as  follows: — "  My  Brother  Koilaschunder  never  mentioned 
to  me  about  giving  [12]  the  Ekrar:  I  know  nothing  about  it.  Balooka  is  my  pro- 
perty, and  I  am  in  possession  of  it  ;  neither  did  I  send  for  and  take  the  father  of  the 
Plaintiff's  with  nie  at  the  time  of  taking  possession  of  the  Putnee  Pottah  ;  nor  was 
there  any  such  condition  that  I  should  do  so." 

The  Respondent.  Koilaschunder,  also  made  a  deposition,  wherein  he  stated  that 
he  never  gave  the  Ekrar,  nor  signed  it;  that  the  Putnee  was  taken  with  Eslien- 
chunder's  self-earned  money  ;  and  that  before  it  was  taken  he  had  no  proposals  with 
any  one  about  the  Putnee  ;  and  that  he  did  not  go  along  with  the  Plaintiff  to  take  tlie 
Putnee. 

The  Respondent.  Shamacliurn  Bhutto,  made  a  deposition  after  the  alcove  De- 
fendant's two  dei)ositiuiis  had  been  taken.  In  that  deposition  lie  stated,  that  it  was 
settled  between  Esheiichunder  Birressur,  Mookerjee,  and  himself,  on  the  part  of  his 
Father,  that  the  three  should  take  the  Putnee  of  the  villages  ;  that  afterwards,  at 
the  time  of  making  the  Putnee  settlement,  he  and  Koilaschunder  went  to  the 
Maharajah's  house  and  settled,  as  aljove  in  the  plaint  alleged;  but  he  admitted  that 
the  earnest-money,  Rs  2000,  was  paid  l)y  Koilaschunder,  and  also  that  the  Byna 
I'uttro  (earnest  Bond  or  deed)  was  taken  in  the  name  of  the  latter  alone  from  the 
Maharajah:  and  also  that  the  Ekrar  was  not  executed  until  two  or  three  days  after 
tlie  execution  of  the  above  Byna  Puttro.  He  then  proceeded  in  his  deposition  as 
follows:— "A  long  time  before  the  expiration  of  the  period  allowed  in  the  Byna 
Puttro,  Eshen  and  Koilas  (meaning  this  Appellant  and  the  above  Respondent)  w'ent 
to  the  Rajbatty  (the  house  of  the  Maharajah)  and  got  a  Pottah  of  tlie  entire  16 
annas  executed   in   [13]   tlie   name  of   Eshen,   by   paying  tlie  consideration-monev. 
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Tliis  was  (lone  without  my  knowledge.  This  just  having  come  to  my  knowledge, 
I  remitted  the  oon.sideration-money  to  my  Father  for  payment  to  Eshen  and  Koilas, 
in  accordance  with  the  condition  of  the  Byna  Puttro  and  Ekrar.  I  am  personally 
acquainted  with  these  facts  only  :  but  suUseciuently  I  have  learned  that  my  Father 
went  to  the  house  of  Koilascluuidcr  and  tiie  Maharajah  with  money,  and  requested 
them  to  execute  the  deed  ;  that  they,  liowever,  having  refused  to  execute  the  deed,  the 
said  money  and  tlie  Ekrar  were  produced  before  the  Judge  in  the  Court.  The  Judge 
notified  tliis  fai't  to  the  Singlis,  Defendants  by  an  Etlah  (notice)."  To  a  question 
)iut  by  the  Court,  he  said  that  the  money  was  offered  within  the  period  limited  in 
tlie  Byna  Puttro;  and  to  a  question  put  by  the  Pleader  of  the  Appellant,  in  order  to 
show  that  there  was  no  consideration  for  the  alleged  Ekrar,  lie  answered  that  when 
the  first  proposal  was  made  between  himself,  Eshen,  and  Birrossur  Mookerjee,  no 
question  with  regard  to  the  money  was  raised. 

In  addition  to  the  depositions  of  the  parties  to  the  suit,  they  respectively  adduced 
evidence.  The  Plaintiffs  produced  certain  documentary  proofs,  consisting  of  a 
Proclamation  of  the  Judges  of  the  Civil  Court  of  Zillah  Nuddea,  dated  the  26th 
of  November,  1858,  which  recited  a  petition  of  Kristomohun  Bhutto,  since  deceased, 
in  which  a  different  story  was  told  respecting  the  alleged  proposal  on  the  part  of 
Koilaschunder,  the  aliove  Respondent,  and  the  above-named  Respondent  Shama- 
churn  Bhutto,  to  buy  the  Putnee  aforesaid,  stating  that  it  was  to  the  effect  that  he 
and  the  Petitioner,  Kristomohun  (only),  [14]  should  jointly  take  the  Putnee,  and  not 
averring  in  art}-  part  of  the  petition  that  the  Appellant  had  ever  been  a  party  to 
the  alleged  proposal,  or  was  in  any  way  privy  to  it;  but  only  alleging  that  before 
the  Petitioner  had  gone  to  Koilaschunder  and  the  Maharajah  about  getting  the 
Putnee  in  the  last-mentioned  joint  names,  he,  Koilaschunder,  and  the  Appellant 
had  gone  together  and  paid  the  balance,  and  caused  a  Pottah  to  be  executed  in  the 
name  of  the  Appellant :  and  also  a  petition  of  the  Appellant,  in  answer  to  the  last- 
mentioned  petition  of  the  Plaintiffs  recited  in  tlie  Proclamation.  In  that  petition 
the  Appellant  again  insisted  that  Koilaschunder  had  no  right  or  interest  in  the 
Putnee;  that  the  Petitioner  had  not  been  able  even  to  allege  that  tlie  Appellant  had 
entered  into  any  engagement  to  give  him  a  share;  that  there  was  no  reason  or 
object  shown  for  Koilaschunder  gratuitously  executing  an  Ekrar,  the  Appellant  too, 
having  paid  the  earnest -money,  unless  it  was  the  object  of  Koilas  to  fraudulently  set 
up  at  some  future  time  a  claim  to  a  share  of  the  Appellant's  self-acquired  property, 
and  so  far  act  in  collusion  with  the  above-named  Respondent,  Sliamachuni  Bhutto, 
who  was  stated  to  be  a  Pleader  of  the  Civil  Court  of  Moorshedabad :  also  a  petition 
of  Koilaschunder,  filed  in  answer  to  the  before-mentioned  petition  and  Proclama- 
tion, in  which  he  denied  that  he  had  bound  himself  by  any  engagement  to  deliver  to 
Bhutto  the  four  annas  share  of  the  Putnee  aforesaid  ;  and  stated  that  he  did  not 
execute  the  Ekrar ;  and  denied  that  he  acted  in  collusion  with  either  Bhutto  or  his 
son. 

Witnesses  were  examined.  The  fir.st  stated,  that  at  the  time  when  the  Ekrar 
was  executed  the  Appel-[15]-lant  was  not  present,  and  that  he  was  resident  in 
Calcutta,  where  his  employment  was,  and  that  he  could  not  say  whether  the  Ekrar 
was  executed  by  Koilas  with  the  consent  of  the  Appellant.  The  two  other  witnesses 
to  the  Ekrar  did  not  say  anything  to  show  that  the  Appellant  was  in  any  manner  an 
assenting  party  to  the  execution  of  the  Ekrar.  The  other  witnesses  spoke  to 
different  matters,  and.  amongst  others,  to  some  conversations  between  Koilas- 
chunder and  the  Plaintiff,  Shamachurn  Bhutto,  but  at  the  same  time  proved  that  the 
money  was  a  part  of  this  Appellant's  self-acquired  projierty,  but  failed  to  prove 
anything  which  could  show  that  the  Appellant  was  in  any  manner  bound  by  the 
Ekrar,  or  by  anytliing  Koilaschunder  might  have  said  or  done;  or  in  any  other 
manner  that  the  Appellant  had  ever  agreed  to  give  Kristomohun  Bhutto,  deceased, 
any  share  in  the  Putnee. 

The  hearing  of  the  suit  took  place  before  the  Principal  Sudder  Ameen  of  Zillah 
Nuddea  on  the  17th  of  February,  1862,  when  a  decree  was  made,  dismissing  the  suit, 
with  costs  to  the  Appellant,  who  was  to  recover  his  costs  from  Plaintiffs  ;  but  the 
other  Defendant  was  ordered  to  pay  his  own  costs.  In  the  judgment  delivered  at 
the  hearing,  the  points  for  determination  were  stated  by  the  Principal  Sudder 
Ameen.  who  found  and  declared,  that  the  Ekrar  was  executed  by  Koilaschunder, 
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but  that  the  Plaintiffs  were  not  entitled  to  get  a  conveyanic  or  possession  of  the 
disputed  four  annas  share  on  the  strength  of  that.  Ekrar,  for  the  following 
reasons: — first,  because  there  was  no  lawful  i-onsideration  foi-  the  Ekrar  which  was 
received  by  Plaintiffs  from  Koilas,  the  same  haviui;-  been  made  gratuitously;  second, 
tliat  [16]  it  was  clear  from  the  depositions  of  Plaintiffs'  own  witnesses,  that  the 
Putuee  was  taken  by  Koilas  on  behalf  and  with  the  money  of  the  Appellant,  and  that 
the  latter  was  not  bound  by  the  act  of  Koilas;  third,  that  the  Plaintiff's  were  aware 
that  Koilas  was  merely  a  nominal  purchaser,  and  that  he  had  made  the  bargain 
for  the  Appellant,  and  that  the  Ekrar  was  taken  by  Plaintiff's  under  those  circum- 
stances; fourth,  that  there  was  not  sufficient  evidence  to  show  that  the  Plaintiffs 
were  ready  to  pay  the  consideration-money  (namely,  the  price  of  the  Putnee)  within 
the  period  specified  in  the  Ekrar,  but  that  it  was  not  necessary  to  take  the  matter 
into  consideration,  for,  as  had  been  already  shown,  the  Plaintiffs'  claim  fell  to  the 
ground:  and  it  was  declared  that  tiie  Maharajah  was  not  bound  to  the  Plaintiff's, 
he  being  no  party  to  the  agreement. 

The  Plaintiffs" appealed  from  this  decree  to  the  Judge  of  Zillah  Nuddea. 

The  hearing  of  the  appeal  took  place  on  the  12th  of  December,  1862,  before  Mr. 
Rivers  Tliomson,  the  Zillah  Judge,  when  a  decree  w-as  made  affirming  the  decree  of 
the  Court  below,  and  dismissing  the  appeal  with  costs.  The  Judge  stated,  that  he 
had  examined  the  Ekrar  and  found  that  It  bore  no  stamp,  and  it  was  a  question 
whether  it  could  be  received  in  Court  ;  but,  waiving  that  point,  it  was  clear  from  the 
document  itself,  and  also  from  the  plaint,  that  one  of  the  conditions  essential  to  the 
validity  of  an  agreement  was  wanting,  namely,  a  consideration  in  law  ;  that  Koilas- 
chunder  did  nothing  more  than  promise,  and  that  he  had  broken  his  promise,  which 
he  was  bound  to  by  a  voluntary  obligation  merely,  and  that  as  no  legal  consideration 
was  moving  from  the  Plaintiff's  ;  it  was  only  [17]  liinding  in  honor,  and  did  not 
impose  any  legal  responsibility;  and  that,  therefore,  the  Ekrar  was  void  in  law, 
and  could  not  be  oiforced  in  the  suit  against  Defendants. 

The  Plaintiffs  brought  a  special  appeal  in  the  High  Court  of  Judicature  at  Fort 
William  against  this  decree.  The  hearing  of  the  appeal  came  on  before  Messrs. 
Kemp  and  Campbell,  two  of  the  Judges  of  that  Court,  on  the  -Ith  of  August,  1863, 
when  the  Court  delivered  the  following  judgment: — "In  this  case  it  is  found  that 
certain  Putnees  being  oft'ered  for  competition,  the  Plaintiff  and  the  Defendant, 
Koilas  (the  Respondent),  appeared  to  bid;  but  they  then  agreed  that,  instead  of 
bidding  against  one  another,  they  should  take  certain  properties  jointly.  Accord- 
ingly, the  properties  were  taken  hj  the  Defendant,  and  he  shortly  after  executed  a 
written  agreement,  binding  himself  to  convey  a  quarter  share  of  the  Putnees  to  the 
Plaintiff.  Subsequently,  without  any  default  of  the  Plaintiff's,  he  went  before  the 
time  agreed  on,  paid  the  purchase-money,  and  had  the  Putnees  registered  in  the 
name  of  his  brother,  Eshenchunder.  The  second  Defendant  repudiated  his  agree- 
ment with  the  Plaintiff.  The  Plaintiff'  now  sues  for  specific  performance  of  that 
agreement.  The  Judge,  finding  the  facts  as  above  stated,  considered  that  the 
agreement  was  without  consideration,  and  on  that  ground  dismi.ssed  the  Plaintiff's 
suit.  But  we  think  that  abstaining  from  competition  for  the  Putnee  under  the 
verbal  agreement  with  Koilas  was  a  sufficient  consideration,  and  that  this  considera- 
tion affected  and  gave  validity  to  the  subsequent  written  agreement.  The  Judge's 
decision  is,  we  think,  opposed  both  to  equity  and  to  law.  Eshenchunder  [18] 
pleads  that  he  is  the  real  purchaser;  that  Koilas  was  only  his  Agent,  and  that  he  is 
not  liable  for  Koilas'  acts.  But  we  think  that,  as  the  Plaintiff  has  accepted  and 
been  benefited  by  the  act  of  his  alleged  Agent  in  respect  to  the  purchase,  he  is  bound 
by  that  Agent's  stipulations  in  connection  with  the  purchase,  more  especially  as  it 
does  not  appear  that  the  agency  was  disclosed  to  tlie  Plaintiff',  but,  on  the  contrary, 
it  is  clear  that  in  his  dealings  with  the  Plaintiff,  Koilas  acted  himself  as  the  pur- 
chaser. We,  therefore,  allow  the  appeal,  reverse  the  decision  of  the  lower  appellate 
Court,  and  decree  the  Plaintiff's  claim  for  specific  performance  of  the  written 
agreement." 

The  present  appeal  was  brought  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellants. — This  decree  cannot  be 
maintained.  It  proceeds  and  is  based  upon  assumptions  not  found  or  declared  as 
facts  by,  or  proved  in,  the  lower  Courts,  within  whose  province  and  jurisdiction  the 
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tiuil  and  tindiiig  of  the  fact.s  exclusively  lay,  tlie  High  Court,  on  a  special  appeal, 
being  contiiietl  to  points  of  law  merely.  The  plaint  alleges  an  original  agreement 
witii  Esheuchunder  as  to  a  share  or  interest  in  the  Putnee,  l)Ut,  first,  there  is  no 
allegation  of  undisclosed  agency,  or,  secondly,  any  allegation  lliat  what  took  place 
at  the  auction  was  not  to  be  binding.  That  being  so,  what  authority  had  the  High 
Court  to  change  the  case  by  assuming  a  new  equity,  and  adjudicate  upon  a  case  not 
alleged  in  the  pleadings,  and  which  we  were  not  called  on  to  answer. 

Upon  the  merits  we  submit,  that  the  Appellant  was  not  in  any  manner  bound 
bv  the  Ekrar  of  the  Resjjondent,  Koilaschunder,  which  was  voluntary,  and  without 
[i9]  consideration,  and,  therefore,  not  binding  in  law,  and  ought  not  to  have  been 
enforced  in  the  suit.  That  instrument,  moreover,  contains  no  such  terms  or  con- 
sideration as  those  referred  to  and  relied  on  in  the  decree  appealed  from.  No 
agreement  containing  such  terms  was  proved  ;  ])ut,  even  if  it  had  been,  such  were  not 
contained  in  the  Ekrar,  declared  and  sued  on  by  the  Plaintiffs. 

Mr.  Piffard,  for  the  Respondents. — The  objection  to  the  finding  of  the  High 
Court  ougiit  not  to  be  sustained,  as  the  Court  can  look  at  the  whole  record.  [Lord 
Westbury: — Can  you  carry  it  so  far  as  that?  Can  the  High  Court  substitute  a 
different  state  of  facts  not  contained  in  the  plaint,  or  the  evidence  in  the  Couit 
below,  and  so  introduce  a  new  equity?  If  so,  it  would  be  a  Court  deciding  questions 
of  fact,  whereas  it  has  only  jurisdiction  to  determine  questions  of  law,  on  the  special 
appeal.]  The  plaint  alleges  sufficient  to  warrant  the  judgment  of  the  High  Court. 
By  tlie  decree  of  that  Court  it  was  held,  first,  that  abstaining  from  competition  at 
the  auction  for  the  Putnee,  under  the  verbal  agreement  with  Koilaschunder,  was  a 
sufficient  consideration,  and  affected  and  gave  validity  to  the  subsequent  written 
agreement ;  and,  secondly,  that  as  the  Aijpellant,  Eslienchunder,  had  accepted  and 
been  benefited  by  the  acts  of  Koilaschunder,  he  was  bound  by  Koilaschunder's 
stipulation  in  connection  with  the  purchase;  and  I  sulmiit  tiiat  such  decision  was 
a  just  one,  as  it  is  manifest  from  the  evidence  that  Koilaschunder,  whose  bidding 
was  accepted  by  the  Maharajah,  and  who  secured  the  Putnee  for  the  Appellant, 
Eshenchunder,  induced  Shamachurn  Bhutto  to  desist  from  [20]  bidding  against  him 
by  a  promise  that  in  case  his  Koilaschunder's  bid  should  be  accepted,  it  should  be 
considered  and  treated  as  a  joint  bid  for  both  parties,  in  the  proportion  of  twelve 
annas  and  four  annas  respectively.  The  Ekrar  put  in  evidence  and  relied  upon  by 
the  Plaintiff  was  good  evidence  of  such  agreement,  and  was,  moreover,  not  without 
consideration,  but  a  valid  contract  resting  on  the  same  consideration 
as  the  original  agreement.  The  agreement  between  Shamachurn  and 
Koihischurn  being  a  valid  agreement,  Eshenchunder  could  not  take  advantage 
of  Koilaschunder's  acts  without  himself  becoming  subject  to  the  obligations  con- 
tracted by  Koilaschunder.  It  ajipears.  moreover,  that  Koilaschunder,  in  making 
the  arrangement  he  made  with  Shantachurn,  was  in  fact  only  carrying  out  the 
already  expressed  views  and  wislies  of  Esiienchunder,  who  before  and  at  the  time 
when  he  obtained  the  Putnee  in  liis  own  name  had  notice  and  was  fully  cognizant  of 
the  contract  made  liy  Koilaschunder  with  Shamachurn.  There  was  no  default  on 
the  part  of  the  Plaintiffs,  or  their  ancestor:  the  money  payable  to  Koilaschunder 
under  the  provisions  of  the  Ekrar  was  tendered  in  due  time. 

The  Eight  Hon.  Lord  Westbury. — This  case  is  one  of  considerable  importance. 
and  their  Lordships  desire  to  take  advantage  of  it.  for  the  purpose  of  pointing  out 
the  absolute  necessity  that  the  determinations  in  a  cause  should  be  founded  upon  a 
case  either  to  be  found  in  the  pleadings  or  involved  in  or  consistent  with  the  case 
thereby  made.  Unfortunately,  in  the  present  in.stance  the  decision  of  the  High 
Court  appears  to  l)e  founded  upon  an  assumed  state  of  facts  which  is  contradictory 
to  the  case  stated  [21]  in  t!ie  plaint  by  the  Plaintiff,  and  void  not  only  of  allegation. 
V)ut  also  of  evidence  in  sujiport  of  it. 

The  case  made  by  the  Plaintiff"  alleges  a  distinct  agreement  between  the  Plaintiff 
and  two  brothers  (whose  names  have  been  pronounced  in  a  short  manner — the  one 
Koilas  and  the  other  Eshen),  that  the  three  should  be  joint  purchasers  and  joint 
owmers — owners  in  common,  at  all  events — of  a  certain  lease  which  was  put  up  by 
a  Zemindar  to  be  taken  by  public  tender  at  a  particular  time.  The  plaint  proceeds 
upon  the  allegation  that  that  lease  was  taken  In-  Koilas  on  his  own  behalf,  and  on 
behalf  of  Eshen,  and  on  behalf  of  the  Plaintiff",  and  that    in  conform itv  with  the 
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agreement  between  the  three,  Koilas  subsequently  executed  an  instrument  for  the 
purpose  of  giving  effect  to  tlie  agreement.  The  allegations,  therefore,  in  the  plaint 
are  inconsistent  with  the  hypothesis  of  Koilas  having  no  interest  and  acting  in 
the  transaction  as  Agent  only  of  Eshen.  The  plaint  also  proceeds  upon  a  clear 
and  well-defined  ground  of  relief,  namely,  contract  and  agreement  between  the 
jiarties  interested.  The  decision  proceeds  upon  what  is  set  forth  as  an  equity  result- 
ing from  the  relation  between  Koilas  and  Eshen  of  principal  and  agent,  and  from  the 
alleged  fact  of  Koilas.  in  the  execution  of  his  authority,  having  given  certain  rights 
and  interests  to  the  Plaintiff  without  which  his  principal  (Eshen)  would  not  have 
l)een  able  to  obtain  the  property  in  question.  But  the  difference  between  the  two 
grounds  of  relief  and  between  the  two  kinds  of  case  is  plain. 

The  decision  of  the  Court  of  First  Instance,  that  of  the  Principal  Sudder  Ameen, 
of  the  17th  of  February,  1862,  found  the  facts  of  the  case  to  be  in  direct  contra- 
diction to  the  allegations  contained  in  the  plaint.  [22]  It  was  found  that  Koilas 
had  no  interest  at  all ;  that  the  money  paid  to  the  lessor  was  not  money  in  which 
Koilas  had  any  interest  or  right ;  that  Koilas  acted  from  the  beginning  under  the 
authority  and  as  the  Agent  only  of  Eshen  ;  tliat  the  contract  was  completed  with  the 
money  of  Eshen  ;  and  that  there  was  nothing  at  all  to  show  that  Eshen  in  any 
manner  was  made  aware  of  or  was  party  or  jtrivy  to  the  alleged  transactions  between 
Jvoilas  and  the  Plaintiff.  These  facts  being  established  by  the  judgment,  and  being, 
therefore,  binding  upon  the  High  Court,  which  is  not  a  Court  at  liberty  to  collect 
facts  anew,  it  is  very  much  to  be  regretted  that  the  High  Court  should  have  departed 
altogether  from  the  case  made  by  the  plaint,  and  should  have  founded  their  con- 
clusion upon  an  assumed  case  wholly  inconsistent  with  the  recorded  findings  con- 
tained in  the  original  judgment.  That  original  judgment  was  the  subject  of  an 
intermediate  appeal,  which,  however,  does  not  vary  the  matter,  because  the  Judge 
of  the  first  Court  of  appeal  thought  it  right  to  dismiss  that  application  and  to 
affirm  the  original  judgment. 

We  now  come  to  consider  the  assumed  state  of  facts,  which  is  tlie  basis  of  the 
decision  of  the  High  Court.  The  High  Court  takes  it  that  Koilas  was  nothing 
more  than  the  Agent  of  Eshen  ;  but  the  High  Court  appears  to  have  in  .some  manner 
or  other  arrived  at  this  conclusion,  which  does  not  appear  to  their  Lord.ships  to  be 
warranted  either  by  allegation  or  evidence,  viz.,  that  at  the  auction,  or  previous  to 
the  auction,  there  was  an  agreement  between  the  Plaintiff  and  Koilas  that  the 
Plaintiff  should  abstain  from  bidding;  and  that,  in  consequence  of  that  abstinence 
on  the  part  of  the  Plaintiff,  Koilas  [23]  succeeded  in  obtaining  the  estate  at  a  less 
■  sum  of  money  than  otherwise  he  would  have  had  to  give;  and  that  the  Defendant, 
Eshen,  took  possession  of  the  property  with  the  knowledge  of  that  transaction  on 
the  part  of  Koilas.  It  is  obvious  that  every  one  of  these  propositions  of  fact  is  a 
statement  which  it  was  incumbent  on  the  Plaintiff  to  have  distinctly  alleged,  in  order 
that  it  might  be  the  subject  of  direct  testimony.  It  is  impossible  to  conclude  parties 
by  inferences  of  fact  which  are  not  only  not  consistent  with  the  allegations  that 
are  to  be  found  in  the  plaint,  which  constitute  the  case  the  Defendant  has  to  meet, 
but  which  are  in  reality  contradictory  of  the  case  made  by  the  Plaintiff.  It  will 
introduce  the  greatest  amount  of  uncertainty  into  judicial  proceedings  if  the  final 
determination  of  causes  is  to  be  founded  upon  inferences  at  variance  with  the  case 
that  the  Plaintiff  has  pleaded,  and,  by  joining  issue  in  the  cause,  has  undertaken  to 
prove. 

It  is  unnecessary,  therefore,  to  say  that  it  is  impossible  for  their  Lordships  to 
accept  anything  like  those  conclusions  of  fact  as  furnishing  a  ratio  decidendi  in  the 
present  case.  Without  adverting  further  to  its  being  incompetent  to  the  Court  of 
appeal  to  substitute  a  new  statement  of  facts  for  that  originally  contained  in  the 
record,  their  Lordships  further  observe  that,  even  if  the  case  substituted  were 
admitted  to  be  true,  and  to  be  the  competent  Subject  of  judicial  inquiry,  the  legal 
conclusion  which  is  attempted  to  be  derived  from  those  facts  is  not  consistent  with 
the  settled  ])rinciples  of  law  or  equity.  Supposing  it  to  be  the  case  that  a  man 
sends  an  Agent  with  direct  authority  and  positive  directions  to  liid  at  an  auction  and 
to  purchase  an  estate,  and  the  Agent  [24]  accordingly  goes  to  the  auction,  and 
in  the  execution  of  that  authority,  he  does  bid,  and  the  estate  is  knocked  down  tc» 
him  :  but  collaterally,  and  in  a  bye  manner,  he  enters  into  a  distinct  ard  separate 
P.C.  IX.  9  la 
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toutract  with  an  individual,  that,  in  consequence  of  something'  to  be  done  or  to  be 
forborne,  he  will  pledge  his  principal  to  pay  to  that  individual  a  certain  sum  ;  it  is 
quite  plain  that,  upon  every  consideration  of  justice,  the  principal  cannot  be  bound 
by  this  bye  transaction  on  the  part  of  the  Agent.  If  the  Agent  makes  a  contract  on 
the  part  of  the  principal,  having  a  definite  authority,  and  he  exceeds  that  authority 
by  inserting  a  term  in  the  contract  itself,  it  would  not  be  competent  to  the  principiil 
to  say,  "  I  will  repudiate  the  inserted  term  in  the  contract,  as  being  ultra  vires  and 
unauthorized,  but  I  will  obtain  performance  of  the  rest  of  the  contract."  In  such  a 
case,  although  the  Agent  had  no  authority  for  the  additional  term,  yet,  as  it  is  an 
integral  part,  of  the  contract  itself,  and  the  party  selling  was  not  aware  of  the  want 
of  authority,  the  principal  could  not  enforce  that  contract  without  giving  effect  to 
the  additional  term.  But,  in  the  other  case,  the  act  of  the  Agent,  if  eflect  were 
o-iven  to  it,  would  subject  the  principal  not  only  to  the  contract  which  he  authorized, 
and  which  he  may  be  required  by  the  vendor  or  lessor  to  fulfil,  but  also  to  an  addi- 
tional liability  which  he  never  contemplated. 

Their  Lordships  are  obliged  to  disapprove  of  the  decision  that  has  been  come 
to  by  the  High  Court.  They  desire  to  have  the  rule  observed,  that  the  state  of  facts, 
and  the  eijuities  and  ground  of  relief  originally  alleged  and  pleaded  by  the  Plaintiff, 
shall  not  be  dejiarted  from  ;  and  they  could  not  concur  in  the  conclusion  of  law 
which  has  been  drawn  by  the  [25]  Court  lielow,  even  if  they  were  at  liberty  to  take 
into  consideration  the  state  of  facts  which  that  Court  assumed. 

Tlieir  Lordships,  therefore,  will  advise  Her  Majesty  to  reverse  the  decree  that 
has  been  appealed  from,  thereby  confirming  the  original  decree,  and  the  decree  of  the 
Zillah  Court. ;  and  to  give  the  Appellant  the  costs  of  this  appeal,  the  application  to 
the  High  Court  being  directed  to  be  refused  with  costs. 

[See  Sh-ah  Mukhun  Lull  v.  Bahoo  Sree  Kixfien  Sinr/h,  1868,  12  Moo.  Ind.  App.  18!)  : 
Arneeruonijisa  Khatoon  v.  Ahedoonisxa  Khatoon,  1875,  L.R.  2  Ind.  App.  100  : 
Syed  Nuriil  Hosseln  v.  Sheosahai,  1892,  L.R.  10  Ind.  App.  225.] 


BABOO    REWILX    VFAlf^HAD— Appellant;    JANKEE    VEYISHAD,— Respondent  * 

[Nov.  14,  1866]. 

0)1,  Appeal  from  the  Siidder  Dewanny  Adawlut,  North-Wesf  Pi-nrinces,  Agra. 

In  a  suit  raising  issues  of  fact,  it  did  not  appear  from  the  record  transmitted 
from  India  that  the  Judge  of  the  Zillah  Court  had,  in  conformity  with  Code 
of  Civil  Procedure,  Act,  No.  VIII.  of  1859,  sees.  139,  140-1,  settled  or  recorded 
the  issues  in  the  suit,  although  he  allowed  evidence  in  the  cause  to  be  taken. 
In  such  circumstances  the  Judicial  Committee  postponed  the  hearing  of  the 
appeal  until  a  certified  copy  of  the  proceedings  in  the  cause  should  be  tran.s- 
mitted,  and,  in  the  alternative  of  no  such  issues  being  settled,  set  aside  the 
decree  of  the  Sudder  Dewanny  Court  at  Agra,  with  directions  to  that  Court 
to  remand  the  suit  to  the  Lower  Court,  to  be  tried  upon  issues  to  be  settled  and 
recorded  in  conformity  with  the  provisions  of  the  Act,  No.  VIII.  of  1859. 

In  this  suit,  whicli  was  instituted  by  the  Appellant  against  the  Respondent  in 
the  Court  of  the  Principal  Sudder  Ameen  of  Zillah  Allahabad,  the  Appellant  claimed 
certain  property,  consisting  of  two  villages,  [26]  judgment  debts,  bonds,  and  liabili- 
ties, estimated  at  Rs.  14,307,  and  also  sought  to  set  aside  two  several  deeds  of  gift 
alleged  to  have  been  made  by  one  Mussumut  Mitlioo  Bebee,  deceased,  in  favour  of 
the  Respondent.  The  Respondent,  by  his  answer,  denied  the  Appellant's  right  to  the 
property,  and  submitted  that  the  deeds  of  gift  impeached  were  genuine.     It  did 

"  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Westbury, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Edward  Vaughan 
Williams.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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not  aiipear  in  t\\v  yn-ord  traiisniittcd  I'niiu  India  that  the  ZiUah  Court  had  .^ettlod 
and  rei'oi'dod  the  issues  in  the  suit  in  I'onforniity  with  the  provisions  of  sections  1^59, 
UO,  and  Ml  of  tiie  Code  of  Civil  Proeedure,  Act,  No.  VIII.  of  185!);  it  appeared, 
however,  that  the  Principal  Sudder  Anieeu  had  allowed  evidence  as  to  tlie  validity 
of  the  iustnuncnts  in  question  to  be  entered  into,  and  dismissed  the  suit  with  costs  : 
which  decree,  upon  appeal  to  the  late  Sudder  Dewanny  Adawlut  at  Agra,  was 
nffiruied.     Hence  this  appeal. 

Mr.  J.  Ander.son,  Q.C.  (with  whom  was  Mr.  Downing  Bruce),  for  the  A|)])ellant, 
and  Sir  R.  Palmer.  ().C.,  Mr.  Leith,  and  Mr.  Hell,  for  the  Respondent. 

On  the  appeal  being  ojicned  tlio  Appellant's  Counsel  was  stopped. 

The  Right  Hon.  Lord  Westbury  observing,  that  the  jiroceedings  before  the 
Principal  Sudder  Ameen  ajijieared  to  lie  wholly  irregular,  [27]  as  he  ought  not  to 
have  gone  into  evidence  without  having  first  settled  and  recorded  the  points  or 
issues  in  the  suit,  in  conformity  with  the  provisions  of  the  Act,  No.  VIII.  of  1859, 
which  from  the  record  transmitted  did  not  appear  to  have  done,  and  that  in  those 
circumstances  the  appeal  mu.st  stand  over  for  the  production  of  the  certified  pro- 
ceedings, in  order  to  show  whether  this  had  been  done,  or,  in  the  alternative  that 
the  cause  should  be  remitted  back  to  India  to  be  heard  upon  regular  issues  so  framed. 

By  the  Order  in  Council  made  thereon,  it  was  ordered  that  the  further  hearing  be 
postponed,  and  the  High  Court  of  Judicature  for  the  North-Western  Provinces  was 
directed  to  inquire  and  certify  forthwitli  to  the  Registrar  of  the  Privy  Council 
whether  the  Zillah  Judge  did,  in  conformity  with  the  provisions  of  Act,  No.  VIII.  of 
1859,  settle  and  record  any  and  what  issues  in  the  suit,  and  if  so  the  Court  was  to 
transmit  forthwith  a  copy  of  the  jiroceeding  in  which  such  issues  were  recorded  ; 
and  if  no  issues  were  settled  and  recorded,  then  it  was  ordered,  that  the  decree  of  the 
late  Sudder  Dew^auny  Adawlut  of  the  North-Western  Provinces  at  Agra,  dated  the 
26th  of  May,  1862,  be  set  aside,  and  tliat  the  High  Court  do  remand  the  case  to  the 
Zillah  Court,  with  directions  that  the  suit  lie  forthwith  tried  on  issues  there  to  be 
settled  and  recorded,  in  conformity  with  the  provisions  of  the  aljove  Act,  and  to 
direct  and  hear  evidence  on  such  issues. 

[See  Mussiiiiiaf  Mitna  v.  Si/ud  FicJ  Ruh.  1870,  i:i  Moo.  Ind.  Ajj]).  57.'i.] 


[28]  SREEMANCHUNDER  DE\ —Api'ellfint ;  (^OPAULCHUNDER  CHUCKEK- 
BUTTY.  DOORCtAPERSAUD  DEY,  RUSSICKLOLL  DEY,  and  PROSONO- 
MOYE  DOSSEE—Respondent.'i*  [Nov.  14.  1866]. 

Oil-  Appeal  from  t\/ie  High  Court  of  Jiidiratiirf  at  Fort  WiUiam  in  Bengal. 

A.  purchased  a  Talook  at  a  sale,  in  execution  of  a  decree  obtained  by  a  judgment- 
creditor.  The  Assignee  of  another  judgmeut^creditor,  who  had  obtained  a 
decree  in  a  separate  suit  against  the  estate,  brought  a  suit  against  the  pur- 
chaser to  set  aside  the  sale,  on  the  ground  that  the  purchase  was  not  bona 
fide,  being  made  in  collusion  with  the  judgment-debtors.  Held,  on  a  review 
of  the  evidence,  that  there  was  not  sufficient  evidence  to  warrant  the  decree 
of  the  High  Court  at  Calcutta  that  it  was  a  henainee  transaction  ;  or  that  the 
purchaser  was  acting  as  an  Agent  for  the  judgment-delitors  ;  and  the  decree 
of  the  Court  below  reversed  [11  Moo.  Ind.  App.  49]. 

Held  further,  that  the  onus  prohandi  was  on  the  Plaintiff  to  establish  the  affirma- 
tive issue  that  the  money  for  the  purchase  of  the  Talook  was  supplied  by  the 
judgment-debtors,  or  a  third  party  for  them,  and  not  by  the  purchaser.  Evi- 
dence showing  circumstances  which  may  create  suspicion  is  not  enough  to 


*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Westbury, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Edward  Vauirhaii 
Williams.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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justily  tiie  Court  making  a  dct-roe  rcstinj,'  on  Kuspiciou  only  [11  Moo.  lud. 
App.  43,  44]. 
On  an  appeal  to  the  High  Court,  that  Court,  attnig  under  the  power  conferred  by 
section  :iu5  of  the  Code  of  Civil  Procedure,  Act.  No.  VIII.  of  1859,  ex  ment 
motti,  called  for  and  examined  fresli  witnesses.  Held  that  such  power  sl-.i.uld 
be  cautiously  exercised,  and  the  reasons  for  exercising  it  recorded  or  minuted 
liy  tlie  High  Court  on  the  proceedings;  as,  tirst,  the  witnesses  may  be  such 
as  the  parlies  to  the  suit  do  not  wish  to  call;  and,  secondly,  the  new  evidence 
may  not  1)6  sufficiently  extensive  to  satisfy  the  ends  of  justice  [II  Moo.  Ind. 
App.  48,  49]. 

The  principal  question  in  this  suit  and  on  appeal,  was,  whether  the  Talook 
known  as  Lot  Satgachia,  in  the  Zillah  of  East  Burdwan,  which  had  been  sold  in 
execution  of  a  decree  obtained  against  judgment-debtors,  in  a  suit.  No.  4  of  1857, 
was  the  property  of  Gopaulchunder  Chuckerljutty,  the  first  Respondent,  or  whether 
it  was  the  property  of  the  other  Respondents,  Doorgapersaud  Dey,  Russickloll 
[29]  Dey,  and  Prosonomoye  Dossee,  who  was  the  widow  and  heiress  of  Chundermohun 
Dey,  the  judgment^debtors  and  made  benamee,  or  in  secret  trust,  in  the  name  of  the 
tirst  Respondent  in  order  to  protect  it  from  the  creditors  of  the  judgment-debtors. 
The  circumstances  which  gave  rise  to  this  question  were  as  follows:  — 
In  the  year  1858,  a  Talook  called  Lot  Satgachia,  in  the  Zillah  of  East  Burdwan 
in  Bengal,  whereof  one  Sreenath  Dey  was  the  ostensible  owner,  was  put  up  for  sale 
by  auction,  at  the  instance  of  one  juggomohun  Saha,  in  execution  of  decree  in  a 
suit,  No.  4  of  1857,  against  Doorgapersaud  Dey,  Chundermohun  Dey,  and  Russick- 
loll Dey,  for  whom  the  Talook  had  been  hold  benamee  by  Sreenath  Dey ;  when 
Petumber  Mookhopadhya,  or  Moorkerjee,  purchased  it  for  Rs.  19,125,  and  paid 
into  Court  the  deposit,  amounting  to  Rs.  2868.  I'Ja.,  but  being  unable  to  pay  the 
balance  of  the  purchase-money,  Petumber  Mnokliopadhya  transferred  the  purchase 
to  Sreemanchunder  Dey,  the  Appellant,  who  rcjiaid  him  the  amount  of  his  deposit, 
and  having  been  substituted  for  him  as  purchaser,  was  let  into  possession  of  the 
Talook,  and  received  a  Bill  of  sale  thereof  in  his  own  name. 

Some  time  after  taking  possession  the  Appellant  caused  the  estate  to  be  measured, 
and  he  served  notice  upon  many  of  the  Ryots  (including  Gopaulchunder  Chucker- 
butty,  the  first  Respondent)  for  increase  of  rent,  and  instituted  suits  to  attach 
lands,  which  had  been  held  as  La-khiraj,  or  exempt  from  payment  of  revenue  to  the 
owner  of  the  Talook. 

The  first  Respondent  subsequently  took  an  assignment  to  himself  from  a  judgment- 
creditflr  in  another  suit,  No.  7  of  1861,  against  Doorgapersaud  Dey,  Russickloll  Dey, 
and  Prosonomoye  Dossee,  and  he  took  [30]  out  execution  thereon  against  the 
judgment-debtors,  Doorgapersaud  Dey  and  Russickloll  Dey,  and  also  against  Proso- 
nomoye Dossee,  and  caused  the  Talook  to  be  attached  with  a  view  of  selling  it  in 
execution  of  the  decree,  as  being  their  property,  though  held  in  the  name  of  the 
Appellant. 

The  Appellant,  on  the  14th  of  August,  1861,  filed  his  petition  of  claim  in  the 
Court,  of  the  Principal  Sudder  Ameen  of  the  Zillah  of  East  Burdwan,  representing 
that  the  Talook  was  Iiis  own  property,  and  praying  that  it  might  be  released  from 
attachment. 

The  Principal  Sudder  Ameen,  after  examining  several  witnesses  on  both  sides, 
issued  a  Perwannah  addressed  to  one  Gooroodos  Dutt,  an  Ameen  for  local  investi- 
gation, requiring  him  to  investigate  through  the  inhabitants  of  the  Talook  itself, 
and  the  villages  contiguous  to  it,  as  to  what  party  was  then  in  possession  of  the 
Talook,  and  for  how  long,  and  in  what  manner. 

The  Ameen  proceeded  to  the  spot,  when  the  decree-holder,  the  first  Respondent, 
attended  in  p«-rpon,  and  the  Appellant  (whose  chief  employment  was  in  Calcutta) 
attended  by  his  general  Agent,  and  in  their  presence  the  Aiiieen  took  the  depositions 
of  several  persona,  including  the  Appellant.  By  his  report,  he  stated,  in  effect,  that 
the  Appellant  had  shown  in  his  examination  such  a  want  of  acquaintance  with 
matters  connected  with  the  Talook,  as  was  inconsistent  with  the  supposition  that 
he  was  the  real  owner  of  it;  that  his  ownersliip  had  not  been  established  by  the 
witnesses  who  deposed  to  it,  but  that  otlier  witnesses  had  proved  that  the  Talook  was 
in  the  possession  of  the  judgment-debtors,  who  held  if  in  the  name  of  the  Appellant. 
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This  report  was  subiiiitted  to  tlio  Principal  SLulder  [31]  Auicun  (Nobinkislieu 
Paulit),  who  iironouiioed  judgment  on  the  l()th  of  November,  ISGl,  to  the  effect, 
that  it  was  established  that  the  Appellant  had  purchased  the  Talook  ;  had  obtained 
a  Bill  of  sale  in  his  own  name,  managed  all  his  suits;  and  liad  also  obtained  Kaboo- 
leats  from  the  tenants,  and  was  personally  in  possession  of  the  Talook  ;  and  that 
the  first  Respondent  liad  not  been  able  to  show  that  the  judgment-debtors  liad  paid 
the  purchase-money,  and  caused  it  to  l)e  purchased  in  the  name  of  the  Appellant. 
Accordingly  the  Principal  Sudder  Aineen,  under  see.  "216,  of  Act,  No.  VIII.,  of  1859, 
ordered  that  the  property  should  be  released  from  sequestration,  and  the  Ap|>ellaut's 
application  admitted  ;  and  that  the  first  Respondent,  the  decree-holder,  siiould  pay 
the  Appellant's  costs  with  interest,  and  that  the  Respondent's  costs  should  be  paid 
by  himself. 

On  tlie  22nd  d*  November,  1861,  the  first  Respondent  instituted  a  regular  suit 
in  the  Court  of  the  Principal  Sudder  Ameen,  against  the  Appellant  and  the  judgment- 
debtors,  Doorgapersaud  Dey,  Russickloll  Dey,  and  Prosonomoye  Dossee,  for  the  sale 
of  Lot  Satgachia,  in  execution  of  the  decree  in  the  suit.  No.  7  of  1861  (the  decree  of 
which  the  first  Respondent  liad  become  the  holder  for  reversal  of  the  above  Order  of 
the  Principal  Sudder  Ameen,  of  the  16th  of  November,  1861),  and  for  a  declaration 
that  such  Lot  was  the  property  of  the  judgment-debtors.  The  plaint  alleged  that  the 
judgment-debtors  had  purchased  at  auction,  the  Talook  of  Satgachia,  benamee,  in  the 
name  of  the  Appellant,  and  were  still  in  possession  thereof  as  proprietors. 

The  Appellant,  by  his  answer,  stated  the  circumstances  under  which  he  had 
purchased  the  property,  [32]  and  that  he  had,  irrespective  of  anybody  else,  been  in 
possession  of  the  Talook  as  proprietor,  and  registered  it  in  his  name. 

The  principal  Sudder  Ameen  fixed  the  following  issue  in  the  cause: — "Is  the 
Talook  that  was  released,  by  the  summary  decision  complained  of,  the  property  of  the 
judgment'debtors,  and,  therefore,  saleable  in  reversal  of  the  Order,  or  is  it  that  of  the 
Claimant,  Defendant?  " 

The  suit  was  afterwards  removed  to  the  Civil  Judge  of  the  Zillah  of  East  Burdwan. 
Both  parties  entered  into  evidence.  The  testimony  of  the  three  principal  witnesses 
for  the  firet  Respondent,  Nocoorchunder  Gos.saamee  Ramtaruck  Ghosamee,  and 
Brojonauth  Hundopadliya,  was  to  the  general  eft'ect,  that  the  judgment-debtors  had 
originally  been  proprietors  of  the  Talook,  and,  although  it  had  been  repeatedly  sold 
in  execution,  had  contrived  to  buy  it  in  the  name  of  one  Trustee  after  another ;  that 
on  the  last  occasion,  when,  as  they  alleged,  the  secret  trust  was  detected,  and  the 
Talook  was  sold  at  the  instance  of  Jugomohun  Saha,  in  execution  of  a  decree  against 
them,  they  had  caused  it  again  to  be  purchased  on  their  own  account  in  the  name 
of  the  Appellant,  whom  these  witnesses  declared  to  be  a  very  poor  man,  and  nearly 
connected  with  the  judgment-debtors,  and  that  since  his  purchase,  as  also  before  it, 
the  judgment-debtors  had  been  in  the  habit  of  attending  openly  at  the  Cutcherry  or 
business-room  of  the  estate,  where  they  received  rent  and  openly  exercised  the 
powers  of  proprietors,  although  the  receipts  were  given  in  the  name  of  the  Apjiellant. 
According  to  two  of  the  witnesses,  one  Moheschunder  Dey,  a  cousin-german  ol'  Door- 
gapersaud Dey,  but  not  joint  with  [33]  him,  was  also  in  the  habit  of  attending  at  the 
Cutcherry,  and  he,  as  well  as  the  judgment-debtors,  received  rents,  and  gave  orders 
connected  with  the  estate.  They  stated  that  when  the  Talook  was  sold  in  execution  at 
the  instance  of  Juggomohuu  Saha,  Moheschunder  Dey  caused  it  to  be  bid  for  in  the 
benamee  name  of  Petumber  Mookhopadhya,  and  afterwards,  having  no  faith 
in  Petumber  Mookhopadhya,  he  caused  it  to  be  made  benamee  in  the 
name  of  the  Appellant.  None  of  these  witnesses  alleged  that  he  had  any 
knowledge  of  the  transaction  at  the  time  when  it  occurred.  They  admitted  that 
the  receipts  for  the  rent  were  made  out  in  the  name  of  the  Appellant.  Evidence  was 
given  to  show  that  Mohe.schuuder  Dey  instructed  Petumber  Mookhopadhya  to  bid  for 
the  Talook,  and  advanced  part  of  the  deposit-money,  which  was  paid  into  Court 
by  Petumber,  and  which  was  afterwards  repaid  to  him  by  tl'C  Appellant,  and  that 
Petumber's  brother  [irocured  part  of  such  deposit-money  ;  but  no  attempt  was  made 
to  show  that  Doorgapersaud  Dey  or  any  of  the  judgment-debtors  had  anything  to  do 
with  the  money  alleged  to  have  been  advanced  by  Moheschunder,  or  that  tee  latter 
advanced  the  rest  of  the  i)Urchase-nioney,  or  to  trace  any  portion  of  it  to  Door- 
gapersaud, or  to  any  person  except  the  Appellant;  or  to  show  that  the  Appellant  ever 
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ivreed  to  Imkl  the  Talook,  beiiameo,  nr  admittfd  that  hc^  did  so  hold  it.  Four  wit- 
iiesse.s  were  exuiniiied  on  behalf  of  the  Appellant,  and  he  was  himself  also  examined. 
He  deposed  tliat  the  Talook  was  his  own,  and  not  held  by  him  as  benamee  ;  that  he 
himself  eolleeted  the  rents  by  his  tiomastah,  and  transacted  all  the  business  of  the 
Talouk  :  he  <rave  an  aeeount  of  his  projierty  and  in-[34]-eome,  and  stated  how  he  had 
paid  the  puirliase-money  of  tlie  Talook  in  Bank-notes,  nearly  all  of  which  he  received 
from  his  Bankers  in  Calcutta,  represontiny  cash  at  the  Hankers  and  plate  and  jewels 
pawned  to  them. 

The  Ai)i)ellant's  account  of  the  manner  in  which  he  had  obtained  the  purchase- 
money  was  corroborated  by  a  Gomastah  in  the  service  of  the  Bankers,  who  were  re- 
lated "to  the  first  Respondent,  and  was  also  corroborated  by  one  Jodoonath  Dutt. 

The  statements  of  the  witnesses  on  behalf  of  tlie  first  Respondent  were  contra- 
dicted on  many  important  points  by  the  evidence  adduced  by  the  Ajipcllant  and  by 
liis  own  deposition  taken  in  the  suit. 

The  suit  came  on  for  hearing  before  Mr.  Pierce  Taylor,  the  Judge  of  the  Zillah 
Court  of  East  Burdwan,  who,  by  a  decree,  dated  the  10th  of  March,  1862,  decided  in 
favour  of  the  first  Respondent,"  assigning  the  following  reasons: — First,  because  it 
was  proved  in  tiie  previous  case  of  Juggomohun  Saha,  in  1858,  that  the  judgment- 
debtors  at  that  time  held  the  disputed  estate  in  the  Furzee  name  of  one  Sreenath  Dey, 
who  was  a  distant  connection  of  tlie  (Claimant)  Defendant,  Sreemanchunder  Dey,  and 
both  these  facts  had  been  acknowledged  by  the  Defendant  and  liis  witnesses;  second, 
because  it  had  been  proved  by  tlie  J'laintiff,  and  not  denied  by  the  (Claimant)  De- 
fendant, that  the  latter  is  a  distant  connection  of  the  judgment-debtors,  and  lives 
close  to  them  in  Satgachia  ;  third,  because  it  had  not  been  proved  by  the  (Claimant) 
Defendant's  witnesses  that  he  and  the  judgment-debtors  were  on  bad  terms,  wliereas 
the  witnesses  of  the  Plaintiff  had  solemnly  declared  the  parties  to  be  on  good  terms 
with  each  other,  which  would  hardly  [35]  have  been  the  case,  if  the  (Claimant)  De- 
fendant, connection  and  neighbour  of  the  judgment-debtors  as  he  was,  had  actually 
purchased  Lot  Satgachia  with  his  own  funds;  fourth,  because  the  Plaintiff's  witness, 
Gungagobind  Mookerjee,  who  was  the  brother  of  the  late  Petumber  Mookerjee,  the 
fir.st  bidder  for  the  Mehal,  has,  though  evidently  from  other  parts  of  his  deposition 
favourable  to  the  interest  of  the  (Claimant)  Defendant,  acknowledge  that  his  late 
brother  had  in  his  opinion  bid  for  the  Mehal  as  Furzee  for  Mohesh  Dey,  a  near  con- 
nection of  the  judgment-debtors,  and  it  had  been  proved  that  this  witness  paid  part 
of  the  earnest-money  for  Mohesh  ;  fifth,  because  the  near  relationship  of  the  Mohesh 
to  the  judgment-debtors  had  been  acknowledged  by  the  (Claimant)  Defendant,  and 
his  witnesses,  while  they  had  failed  to  prove  that  there  was  any  enmity  between  them  ; 
sixth,  becau.se  under  such  circumstances,  and  as  the  (Claimant)  Defendant,  declared 
himself  to  have  been  a  most  intimate  friend  of  Petumber,  it  appeared  cjuite  unlikely 
that  he  would,  for  the  first  time  in  his  life,  have  purcJiased  a  Mehal,  in  which  he 
resided  close  to  the  former  Talookdar  thereof,  with  the  knowledge  that  he  must  have 
had  that  the  latter  w-as  endeavouring  to  purchase  it  through  a  Furzee;  seventh, 
because  it  was  well  known  that  no  one  but  an  enemy  would  prevent  a  former  Talookdar 
from  purchasing  his  estate  back  benamee  at  an  execution  sale,  and  it  had  been  shown 
that  the  (Claimant)  Defendant,  could  not  afford  to  make  the  judgment-debtors  his 
enemies  ;  eighth,  because  the  (Claimant)  Defendant,  when  examined  on  solemn  de- 
claration, had  not  been  able  to  prove  that  he  was,  from  the  antecedents  of  himself  and 
family,  likely  to  have  been  rich  enough  to  pawn  [36]  Rs.  8500  worth  of  silver  plate, 
gold  ornaments,  and  diamond  and  pearl  jewellery,  for  the  obtainment  of  a  portion 
of  the  money  wherewitli  to  purchase  Lot  Satgachia  ;  ninth,  because  he  had  not  been 
able  to  prove  that  the  residual  Rs.  0000,  he  ostensibly  paid,  was  his  own  money,  and 
it  was  unlikely,  for  reasons  before  given,  that  he  should  have  so  much  cash  in  his 
possession  at  the  time  of  the  sale;  tenth,  because  the  Hath-chitta  said  to  have  been 
signed  by  Ramkanye  (ihosaul  (meaning  the  document  No.  17)  for  the  money  the 
(Claimant)  Defendant  took  from  him,  was  no  evidence  of  that  money  being  his; 
eleventh,  because  the  great  difficulty  the  Court  had  in  getting  the  Plaintiii"s  unwilling 
witness,  Gungagobind,  before  mentioned,  to  say  whether  he  thought  the  (Claimant) 
Defendant,  able  to  pay  Rs.  19,000  for  his  estate,  led  to  the  conclusion  that  he  must 
have  been  aware  that  he  was  unable  to  do  so  ;  twelfth,  because  the  antecedents  of 
the  judgment-debtors,  and  the  circumstances  of  the  case  warranted  the  conclusion, 
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that  if  any  oruaments  were  pawned  with  Ratiikaiiye  to  Bunkhoebharry  in  Calcutta, 
and  any  money  paid  into  their  hands  for  the  obtainment  of  Bank-notes,  both  must 
have  been  the  property  of  the  judgment-debtors,  and  that  the  negotiation  regarding 
them  was  merely  conducted  by  the  (Claimant)  Defendant;  thirteenth,  because  the 
depositions  of  the  (Claimant)  Defendant's  witnesses  bore  traces  of  instruction  and 
collusion  when  compared  with  that  of  the  (Claimant)  Defendant,  himself,  whereas 
those  of  the  Plaintiff's  witnesses,  who  were  respectable  inhabitants  of  Satgachia,  who 
must  have  known  evei-j-lhing  about  it,  were  straightforward  and  credible,  and 
supported  by  all  the  circumstances  of  the  case,  which  were  so  nmcli,  against  the 
(Claimant)  Defendant,  [37]  as  to  be  almost  sufficient  to  support  a  decision  against 
iiini  without  any  other  evidence  at  all  ;  and  lastly,  because  the  fact  of  the  accounts 
and  DakhiUas  of  Lot  Satgachia  being  drawn  up  in  the  name  of  the  (Claimant)  De- 
fendant, was  no  proof  of  his  being  the  actual  proprietor  of  the  estate.  It  is  true  that 
the  Plaintiff  had  not  been  able  to  prove  some  things  alleged  by  him,  such  as  the 
amount  of  property  possessed  by  the  judgment-debtors,  etc.,  in  all  their  entirety, 
but  it  was  almost  impossible  for  him  to  do  so.  On  all  these  grounds,  and  as  the 
(Claimant)  Defendant  obviously  told  a  falsehood  wlien  he  said  (in  answer  to  a 
question  by  the  Court)  that  he  had  consulted  in  Calcutta,  about  the  purchase  of  the 
estate  in  dispute,  his  witness,  Jodoonath  Dutt,  a  man  who  had  acknowledged  that  he 
knew  nothing  about  its  value  and  capabilities  whatever,  the  Court  decreed  the  suit 
to  the  Plaintiff,  and  ordered  that  the  Mehal  of  Satgachia  be  brought  to  sale  in 
execution,  case  No.  7,  of  the  Plaintift"s  decree.  No.  99,  in  the  reversal  of  the  summary 
decision  of  the  Principal  Sudder  Ameen  of  the  16th  November,  1861,  witliout  delay. 
The  Plaintiff's  costs  of  both  Courts  to  be  borne  by  the  (Claimant)  Defendant,  and  the 
judgment-debtors,  also  Defendants,  who  will  also  bear  their  own  costs  in  Court." 

From  this  decree  the  Appellant  appealed  to  the  late  Sudder  Dewanny  Adawlut, 
and  on  its  abolition,  the  appeal  was  transferred  to  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal.  That  Court,  after  hearing  the  arguments,  and  the  evidence 
taken  before  the  Court,  below,  at  its  own  instance,  called  for  and  e.xaniined  four 
additional  witnesses.  The  first  of  tlie.se  witnesses,  Lollbeharry  Dutt,  a  silk  Merchant, 
deposed  that  the  Appellant  was  in  his  [38]  service  as  Cashier,  receiving  Rs.  12  a 
month  wages,  besides  per-centage  allowances,  amounting  to  Hs.  1500  a  year,  and 
that  he  was  a  trustworthy  man,  and  of  a  respectable  family.  The  ne.xt  witness, 
Moheschunder  Dey,  ahead}-  mentioned,  confirmed  the  Appellant's  account  of  the 
purchase  of  the  Talook,  and  contradicted  the  witnesses  for  the  first-named  Respon- 
dent on  many  points,  .stating  (among  other  things)  that  he  him.self  had  never  been 
told  by  the  judgment-debtor,  Doorgapersaud,  to  buy  the  Talook  ;  that  he  had  desired 
Petumber  Mookhopadhya  to  buy  it,  and  had  advanced  part  of  the  deposit-money, 
which  he  had  received  back;  that  he  had  intended  to  give  Rs.  10,000  or  12,000  for 
the  Talook,  but  thought  the  actual  price  too  high  ;  that  the  Appellant  was  in  posses- 
sion, and  collected  the  rents ;  that  Doorgapersaud  and  Russickloll  were  in  a  poor 
condition  at  the  time  of  the  sale,  and  that  the  Appellant  had  sufficient  property  to 
make  the  purcha.se.  Kartick  Seth,  a  Broker  in  jewellery,  proved  that  he  had  sold 
for  the  Appellant  certain  valuable  ornaments  which  were  in  pledge  at  the  shop  of 
the  Bankers  above  mentioned.  Gooroodoss  Dutt,  the  Ameen,  who  had  conducted  the 
local  investigation  in  the  execution  suit,  was  examined,  and  verified  his  seal  and 
signature  attached  to  liis  report. 

Two  of  the  Judges  of  the  High  Court,  Mr.  Justice  Trevor  and  Mr.  Justice  Jackson, 
on  the  31st  of  December,  1862,  pronounced  the  decree  now  appealed  from;  the 
material  part  of  which  was  as  follows: — "After  hearing  the  arguments  and  the 
evidence  taken  before  the  Court  below,  we  had  some  doubt  of  the  correctness  of  that 
Court's  decision,  but  having  called  for  and  examined  the  additional  witnesses, 
Moheschunder  Dey,  Lollbeharry  Dutt,  Partick  Seth  and  Goo-[39]-roodoss  Dutt,  we  are 
of  opinion,  though  we  do  not  adopt  the  reasons  of  the  Zillali  Judge,  that  his  decision 
was  substantially  correct,  and  that  Sreemanchunder  has  really  held  this  property 
benamee  for  the  judgment-debtors.  The  Plaintiff  has  called  witnesses  (Nookror- 
chunder  Gossain,  Ramtaruck  Gossain,  and  Brojonath  Bannerjee),  who  gave 
direct  evidence  on  this  point,  and  whose  testimony,  if  it  could  be  believed, 
would  prove,  in  every  detail,  the  allegations  of  the  plaint.  But  we  find 
it  impossible  to  believe  these  witnesses,  and  the  nature  of  their  evidence 
has    afforded     a    fair    subject    of    attack    to    the    Appellant's    Counsel,   who     re- 
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murked,  with  justice,  on  the  absolute  improbability  of  their  statements.  This, 
however,  is  not  the  j^round  on  which  the  present  case  has  to  be  decided.  In  a  case  of 
tiiis  nature,  if  the  Plaintiff  succeeds  in  showing  just  ground  for  suspecting  the  good 
faith  and  reality  of  the  title,  which  is  interposed  between  the  creditor  and  the  realiza- 
tion of  iiis  dues,  the  Court  will  require  the  ostensible  owner  to  do  that  which  he  alone 
can  do,  and  which  he  can  easily  do  if  he  is  boma  fide  owner,  namely,  to  place  beyond 
a  doubt  the  reality  of  his  ownersiiip.  In  this  case  we  think  there  is  ample  ground  for 
putting  the  Defendant,  Sreemanchunder,  to  such  proof.  It  is  clear  that,  on  two 
former  occasions,  tlie  judgment-debtors,  having  closed  their  trading  concerns  with 
heavy  outstanding  claims  against  them,  had  resorted  to  benamee  arrangements  to 
Btay  "tlie  sale  of  tliis  estate.  It  appeared  also  that  .Sreen)anchunder  Dey  was  a  member 
of  the  same  family,  and  lived  in  a  part  of  the  same  original  family  premises,  though 
the  different  branches  are  now  separated,  and  the  Civil  Court  Ameen,  who  was  deputed 
to  make  a  local  inquiry  in  the  execution  proceedings,  re-[40]-ported  that  the  judgment- 
debtors  were  in  possession.  These  are  circumstances,  in  our  opinion,  effecting  the 
Defendant's  possession  sufficient  to  make  it  necessary  that  he  should  satisfy  the 
Court  that  he  has  the  Ijeneficial  as  well  as  the  proper  title  to  the  Putnee.  This  being 
so,  we  are  bound  to  say,  that  so  far  from  being  satisfied  by  the  evidence  on  this  point 
for  the  Defendant,  we  see  the  strongest  reason  to  believe  that  his  purchase  was 
fictitious,  and  that  the  name  of  Sreemanchunder  Dey  has  been  used  merely  as  a  cloak 
for  the  real  possession  and  enjoyment  of  the  judgment-debtors.  Various  witnesses 
have  been  called,  and  especially  the  Defendant,  Sreemanchunder  Dey,  himself,  who 
has  been  examined  at  extraordinary,  and  w^e  think  needless,  length  by  the  Judge 
himself,  as  well  as  by  Counsel  on  either  side.  His  evidence  looks  at  first  sight  candid, 
and  in  some  respects  convincing ;  but  it  happens  that  he  was  before  examined  in 
this  matter  by  the  Court  Ameen,  his  evidence  before  that  Officer  being  on  the  record, 
and  that  he  then  l>etrayed  his  ignorance  of  details  connected  with  the  property  which 
he  affected  to  enjoy.  All  defects  observable  in  his  evidence  then  recorded  were  made 
good  before  his  second  examination  in  the  Judges'  Court ;  but  even  there  he  failed 
to  give  anything  like  a  satisfactory  account  of  the  source  from  whence  he  derived  the 
large  funds  (over  I{s.  19,000)  required  for  the  purchase  of  this  property.  On  the 
contrary,  it  appeared  to  us  that,  although  a  person  of  respectability  and  good  repute, 
and  in  comfortable  circumstances  for  a  person  of  his  class,  he  was  not  rich,  and  by  no 
means  likely  to  have  raised  at  short  notice  the  considerable  sum  above  mentioned. 
And  whatever  doubt  we  might  previously  have  felt  with  the  mode  [41]  in  which  the 
purchase  had  been  arranged  and  effected,  was  wholly  dissipated  on  our  examination 
of  Moheschunder  Dey,  the  person  for  whom  Petumber  Mookerjee  was  said  to  have 
been  employed  to  bid,  and  who  was  alleged  to  have  made  over  his  bargain  to  Sree- 
manchunder Dey.  Upon  the  whole,  we  are  fully  satisfied  that  Sreemanchunder  Dey's 
purchase  was  benamee,  and  as  it  is  admitted  that  the  Talook,  if  not  Sreemanchunder 
Dey'a,  was  the  property  of  the  judgment-debtors,  we  feel  bound  to  affirm  the  judgment 
of  the  Court  below,  declaring  the  Talook  liable  to  be  sold  in  execution.  The  appeal 
is  conseqiiently  dismissed,  with  costs." 

The  present  appeal  was  from  this  decree. 

Mr.  13aggallay,  Q.C.,  and  Mr.  Macpherson,  for  the  Appellant. — The  finding  of 
the  High  Court  was  not  warranted  by  the  evidence  before  them.  There  is  nothing 
in  ihe  deposition  of  Moheschunder  Dey  tending  to  support  the  view  taken  by  that 
Court,  that  the  Talook  was  purchased  benamee  by  or  for  the  judgment-debtors.  The 
report  of  the  Civil  Court  Ameen,  that  the  judgment-debtors  were  in  possession 
was  expressly  overruled,  and  the  contrary  affirmed  l)y  the  judgment  of  the  Principal 
Sudder  Ameen,  which  judgment  was  conclusive  as  to  the  fact  of  the  Appellant's 
pc'eession;  and  against  that  judgment  no  appeal  was  interposed,  although  the 
Zillah  Judge  thought  fit  to  direct  its  reversal.  We  submit,  that  the  decree  of  the 
Court  below  cannot  be  sustained.  The  burthen  of  proving  that  the  judgment^debtors 
purchased  benamee  and  paid  for  tlie  Talook,  Lot  Satgachia,  at  the  auction  sale. 
lay  on  the  first  Respondent,  and  he  [42]  failed  to  prove  by  evidence  that  such  was 
the  case.  [Lord  Westbury:  Did  the  High  Court,  under  the  provisions  of  the  Code 
of  Civil  Procedure,  Act,  No.  VIII.  of  1859,  sec.  .355,  in  the  circumstances,  properly 
exercise  a  discretion,  ex  mcro  motu.  in  taking  additional  evidence,  when  the  burthen 
of  proof  was  on  the  Plaintiff',  and  he,   in  their  opinion,   failed    to  make  out    his 
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case?]  Such  a  course  as  the  High  Court  adopted  operated  most  prejudicially  o?i 
the  Appellant,  and  was  contrary  to  all  known  principles  of  jurisprudence,  as  well 
as  the  spirit  and  intention  of  that  section  of  the  Act.  The  Plaintiff  was  bound, 
in  the  Court  of  first  instance,  to  establisli  the  case  alleged  in  his  plaint. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Paterson,  for  the  R  spondent,  Gopaulchunder 
Chuckerbutty. — Although  the  course  pursued  by  the  High  Court  in  calling  for  further 
evidence  may  not  be  in  accordance  with  the  procedure  of  Courts  in  England,  yet, 
under  the  Code  of  Civil  Procedure,  Act,  No.  VIII.  of  1859,  sec.  355,  the  Court  had 
express  power  to  do  so.  No  objection  to  such  course  was  taken  by  either  side,  nor 
is  it  notici'd  in  the  printed  case  of  the  Appellant ;  and  we  apprehend  it  is  too  late 
now  to  insist  on  such  an  objection. 

Upon  the  merits  we  submit,  first,  that  the  decision  of  the  Zillah  Judge,  of  the 
10th  of  March,  1862,  was  sulistantially  correct  and  that  he  was  warranted  by  the 
evidence  before  him  in  finding  that  the  Talook,  Lot  Satgachia,  was  not  actually  the 
prop-^rty  of  tlie  Appellant.  There  is  no  satisfactory  evidence  to  show  how  he  got 
the  purchase-money  ;  a  large  sum  for  a  person  of  his  limited  means.  So,  secondly, 
the  decision  [43]  of  the  High  Court  of  Judicature  made  thereon  was  correct;  and  just 
upon  the  evidence  before  that  Court.  Upon  a  question  of  fact  only,  this  Court  will 
not  disturb  such  finding.  Mudhoo  Soodun  Siinduil  v.  Siiroop  Chunder  Sirkir 
Choudry  (4  Moore's  Ind.  App.  Cases,  4.31). 

Their  Lordships'  judgment  was  pronounced  by 

The  Right  Hon.  Lord  Westbury. — The  Appellant  in  this  case  became  the  pur- 
chaser of  the  Talook  under  a  decree  for  sale  obtained  by  judgment-creditors  of  the 
owners. 

A  summary  application  to  set  aside  the  sale  having  been  refused,  the  Respondent 
brought  the  present  suit  for  the  purpose  of  having  it  declared  that  the  purchase  did 
not  affect  any  transfer  of  the  ownership  of  the  Talook. 

.  The  Respondent  is  not  himself  a  judgment-creditor,  but  he  is  the  Assignee  of  a 
judgment-creditor.  It  appears  that  the  Respondent  is  a  tenant  upon  the  astate, 
and  that,  after  some  dispute  had  arisen  between  the  tenants  and  the  Appellant, 
he  purchased  this  outstanding  judgment,  and,  by  virtue  of  that  purchasL'  and 
transfer  of  the  judgment,  has  taken  tlie  present  proceedings.  The  issue  which  was 
raised  in  the  action  so  brought  by  the  Respondent,  and  the  affirmative  of  which 
he  has  to  maintain,  is  that  the  Talook  in  question  is  still  the  property  of  the 
judgment-debtors,  and  not  the  property  of  the  Appellant,  who  was  the  purchaser. 
The  afiirmative  lies  upon  the  Respondent;  he  is  to  prove  his  case. 

Undoubtedly  there  are  in  the  evidence,  circumstances  which  may  create  suspicion, 
and  doubt  may  be  entertained  with  regard  to  the  truth  of  the  case  made  by  [44] 
the  Appellant;  but  in  matters  of  this  description  it  is  essential  to  take  care  that  the 
decision  of  the  Court  rests  not  upon  suspicion,  but  upon  legal  grounds,  established 
by  legal  testimony. 

The  case  relied  upon  by  the  Respondent  is  mainly  this, — that  the  purchase- 
money,  which  appears  to  have  been  actually  paid  by  the  Appellant,  was  not  in  reality 
the  money  of  the  Appellant. 

In  considering  a  case  of  alleged  fraud  in  the  purchase  of  an  estate,  it  is  material 
to  inquire  what  relation  the  purchase-money  paid  bore  to  the  value  of  the  estate. 
We  have  here  a  statement  made  by  the  Respondent  himself,  that  the  Talook  was  worth 
about  Rs.  19,200  or  Rs.  19,300,  and  we  find  that  it  was  sold  at  the  sale,  at  which 
the  Appellant  (being  the  Assignee  of  the  original  bidder)  became  the  purchaser, 
for  Rs.  19,000,  which  was  actually  paid. 

That  circumstance  is  not  conclusive  proof  of  a  bona  fide  purchase;  but  it  is 
a  strong  circumstance,  in  considering  a  case  which  consi.sta  of  allegations,  that  there 
was  a  collusive  agreement  between  the  judgment-debtors,  the  original  owners  of  the 
estate,  and  the  Appellant,  to  buy  in  the  estate  for  the  benefit  of  the  judgment- 
debtors. 

The  transaction  appears  to  have  been  this : — A  person  of  the  name  of  Peturaber 
attended  the  sale  as  the  Agent  of  another  person,  who  appears  to  be  a  man  of 
property,  of  the  name  of  Moheschunder.  Petumber  was  declared  the  highest  bidder, 
and  consequently  the  purchaser.     It  se^ms  from  the  evidence  that  Petumljer  exceeded 
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thf  authority  whicli  had  been  given  to  him  by  Moheseiiunder.  his  principal.  Mohes- 
ihundor  had  limited  the  jiriee  to  be  given  to  a  sum  of  money  less  than  the  amount 
which  Petumber  iiad  [45]  bid  ;  Mohesehunder,  therefore,  either  repudiated  the 
lontraci  or  was  desirous  of  gettinj,'  rid  of  it.  In  that  state  of  thing.s  Petumber 
applied  to  the  Aiipollnnt  to  take  a  transfer  of  the  contract,  and  the  Appellant 
agreed  so  to  do.  The  reason  for  the  Ajipellant  )nn-chasing  the  property  does  not 
appear.  It  does  not  aii]>t'ar,  nor  is  there  any  testimony  that  would  warrant 
at  all  the  inference,  that  Moheschundcr,  in  sending  Petumber  to  the  auction,  was 
acting  as  the  Agent  or  on  l)ehalf  of  the  judgment-debtors.  It  is  said  that  Mohes- 
chundcr was  a  distant  relation  of  the  judgment-debtor,  but  there  is  nothing  like 
testimony  to  warrant  the  conclusion  that  Mohescluinder  was  acting  on  behalf  of  the 
judgmentrdebtors. 

No  doubt  that  would  not  be  material,  if  it  were  proved  that  the  Appellant,  the 
.\88ignee  of  Petumber,  was  himself  the  Agent  or  Trustee  of  the  judgment-debtors. 
If  he  was  so,  of  course  the  estate  in  the  hands  of  the  Appellant  might  be  made 
available  for  the  satisfaction  of  judgment-debts  existing  unsatisfied. 

To  prove  this,  the  circumstances  relied  on  by  the  Respondent  are,  first,  the  fact, 
which  it  is  alleged  appears  on  the  judicial  proceedings  under  which  the  sale  was 
made,  that  two  previous  sales  had  been  effected  of  this  property,  in  both  of  which 
the  real,  though  not  the  apparent,  purchasers  were  the  judgment-debtors,  and  that 
those  sale.;:  had  consequently  been  set  aside.  The  Courts  Ijelow  and  the  Respon- 
dent here  appear  to  have  considered  that  those  facts  justified  the  inference  that  the 
judgment-debtors  had  formed  the  design  in  the  present  case,  for  the  third  time,  to 
acquire  the  property  through  the  instrumentality  of  a  person  acting  apparently 
on  their  own  behalf. 

[46]  Although  the  fact  of  these  former  sales  may  be  referred  to,  as  they  appear 
on  the  proceedings  in  the  cause  in  which  the  sale  was  made,  yet  no  legal  inference 
affecting  the  integrity  of  tlie  present  proceeding  can  with  any  propriety  be  drawn 
from  them. 

The  ne.xt  circumstance  relied  upon  by  the  Respondent  is  this :  that  the  Appellant 
and  the  judgment-debtors  appear  to  live  still  on  good  terms  together;  that  they  are 
not  open  and  avowed  enemies,  which  it  is  said  would  have  been  the  necessary  conse- 
quence if  the  Appellant  had  in  reality  been  the  purchaser  of  the  judgment-debtors' 
estate  for  his  own  l)enefit. 

Tliat  is  a  circumstance,  again,  from  wiiich  we  are  of  opinion  that  no  legal  in- 
ference results. 

The  next  thing  relied  upon  by  the  Respondent,  and  which  is  one  of  the  main 
grounds  of  his  case  is  this  :  that  the  Appellant  is  unable  to  give  a  satisfactory 
account — nay,  may  be  stipposed  perhaps  to  have  given  a  false  account  in  part — 
as  to  the  manner  in  which  he  became  possessed  of  the  money  in  question. 

Their  Lordships  have  been  much  struck  with  the  unsatisfactory  character  of  the 
account  given  by  the  Appellant  of  the  manner  in  whicli  he  alleges  he  obtained  the 
money,  but  we  cannot  help  feeling,  that  it  is  an  inquiry  upon  which  it  is  not  very 
difficult  to  suppose  that  the  person  who  becomes  the  purchaser  of  an  estate  may  be 
unwilling  to  give  a  very  full  statement.  But  this  circumstance,  although  it  may 
excite  doubt,  is  not  a  thing  from  which  w-e  can  legitimately  infer  that  the  Appellant 
was  a  bare  Trustee  of  the  purchase  so  made  by  him. 

And,  if  it  inclined  us  to  doubt  the  Appellant's  ownership  of  the  money,  there  is 
still  a  great  interval  [47]  lietween  that  doubt  and  the  conclusion  that  it  was  the 
money  of  the  judgment-debtors,  or  that  the  Appellant  acted  in  the  matter  on  his 
behalf. 

It  is  for  the  Plaintiff  to  prove  that  the  money  was  the  money  of  the  judgment- 
debtors,  or  that  it  was  supplied  or  found  by  some  third  person  for  the  benefit  of  the 
judgment-debtors;  but  we  find  nothing  which  can  be  accepted  either  as  direct  proof 
of  the  fact,  or  as  materials  from  which  any  such  inference  can  be  justly  drawn. 
Two  witnesses,  called  liy  the  Respondent  himself,  state  that,  as  far  as  their  knowledge 
extends,  the  circumstances  and  the  condition  of  the  judgment-debtors  were  such, 
that  they  had  not  the  means  of  supplying  the  money  in  question.  The  other  evidence 
given  by  the  Respondent  is,  that  a  person  of  the  name  of  Moheschunder,  some  time 
after  the  transfer  of  the  contract  to  the  Appellant,  raised  a  sum  of  Rs.  19,000,  and 
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that  Moheschunder  was  a  friend  and  second  cousin  of  the  judgment-debtors,  and, 
therefore,  the  Respondent  would  have  us  infer  that  the  Us.  19,000  so  raised  by  Mohes- 
chunder, being  alsout  the  amount  of  the  purchase-money  for  the  Talook,  was 
raised  by  him  on  tiehalf  of  the  judgment-debtors  for  the  purpose  of  completing  the 
purchase  of  the  Talook,  or  of  repaying  tlie  money  which  it  appears  the  Appellant 
obtained  from  certain  Bankers  at  Calcutta,  in  order  to  complete  his  purchase. 

We  are  asked,  therefore,  to  hold  that  the  distant  connection  between  Mohes- 
ciiunder  and  the  judgment-debtors,  and  the  equality  in  amount  of  the  sums,  are 
sufficient  grounds  for  the  conclusion  that  the  purchase-money  was  in  reality  the 
money  of  Moheschunder,  and  that  he  found  and  advanced  it  for  the  benefit  of  the 
judgment-debtors.  If  we  were  to  take  away  men's  [48]  estates  upon  inferences 
derived  from  such  circumstances  as  these,  it  would  be  impossible  that  any  property 
could  be  safe. 

It  is  material  that  this  purchase  is  not  really  challenged  by  the  judgment- 
creditors.  They  have  not  originated  this  action,  but  it  is  the  fruit  of  the  angry 
feeling  of  a  tenant  on  the  estate,  who  has  sought  out  a  judgment-creditor,  and  got 
a  transfer  of  his  interest  for  the  purpose  of  liringing  forward  this  claim  ;  and,  there- 
fore, the  origin  of  the  action  and  the  circumstances  under  which  it  is  brought  or 
to  be  taken  into  account,  when  we  are  considering  the  truth  and  reality  of  the 
purchase  by  the  Appellant. 

It  is  natural  to  suppo.se,  that  if  this  purchase,  bad  been  generally  felt  not  to  lie 
a  bona-  fide  purchase,  it  would  have  been  questioned  by  the  judgment-creditors 
themselves,  and  that  they  would  not  probably,  for  a  .small  consideration,  have  parted 
with  their  judgments  to  another  person,  but  would  have  instituted  the  suit  them- 
selves. 

In  the  conduct  of  tlie  suit,  there  is  a  circum.stance  which  their  Lordsliips  think 
it  right  to  advert  to. 

AMien  the  matter  came  up  by  appeal  to  the  High  C(jurt,  tlie  High  Court  was  dis- 
satisfied with  the  reasons  given  Ijy  the  Court  below,  and  with  the  evidence  taken  in  it  ; 
and  the  High  Court,  acting  apparently  ex  /iiero  iiiofu,  and  not  at  the  instance  of  the 
parties,  detertuined  to  take  original  evidence  anew,  I)y  the  examination  of  other  wit- 
nesses. It  is  a  power  given  by  the  Code  to  the  High  Court,  which  may  be  very  whole- 
some ;  but  it  is  desiralile  that  the  reasons  for  exercising  that  power  should  always  be 
recorded  or  minuted  by  the  High  Court  on  the  proceedings.  A  power  of  that 
character  should  be  [49]  exercised  very  sparingly  ;  because,  where  it  is  done  not 
at  the  instance  of  the  parties,  but  at  the  suggestion  of  the  Court  itself,  witnesses  may 
be  called  who  are  not  the  witnesses  that  the  parties  themselves  would  have  thought 
fit  to  adduce ;  and  it  is  possible  (which  appears  to  be  the  case  here)  that  the  new ' 
original  inquiry  by  the  High  Court,  may  be  in  itself  imperfect,  and  not  .sufficiently 
extensive  to  answer  the  purposes  of  justice. 

The  opinion  of  their  Lordships  is,  that  the  evidence  which  has  been  given,  (there 
having  been  the  fullest  opportunity  of  giving  evidence  against  the  Appellant,) 
is  not  sufficient  to  warrant  the  conclusion  that  the  Appellant  was  acting  as  the 
Agent  of  the  judgnient^debtors. 

It  is  easy  to  suppose  a  ca.se  in  which  the  Appellant  might  not  in  reality  be  tlie 
bona  fide  purchaser  on  his  own  account,  and  yet  in  which  there  would  be  no  ground 
for  holding  that  the  estate  was  the  property  of  the  judgment-debtor.  It  is  possible  to 
suppose  that  some  of  the  family  of  the  judgment^debtors  might  have  been  willing 
to  find,  either  wholly  or  partly,  the  money  for  the  purchase ;  but  if  it  were  estal> 
lished  that  the  money  was  not  the  property  of  the  Appellant,  we  could  not  derive 
from  that,  the  conclusion  that  the  e.state  was,  therefore,  the  property  of  the  judgment- 
debtors. 

It  was  said  by  the  Counsel  for  the  first  Respondent  that  no  other  owner  was 
suggested  by  the  Appellant.  Tliere  was  no  obligation  upon  him  to  suggest  any 
other  owner.  He  was  under  no  obligation  to  show  whence  the  money  was  derived  ; 
but,  taking  everj-thing  against  the  Appellant  upon  that  point,  there  is  still  a  great 
chasm  between  that  inference  and  the  [50]  conclusion  which  alone  would  support- 
the  suit  of  the  Respondent,  viz.,  that  the  estate  is  the  judgment-debtors'  property, 
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buth  at   law   and   in  enuity.     That   is  neither  established,   nor  can  be  legitimately 
inferred  from  any  of  the  faet*  whieli  have  been  proved. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  Court  below  must  be  reversed  : 
and  we  shall  humbly  advise  Her  Majesty  to  order  that  it  l>e  reversed  accordingly, 
and  that  the  suit  of  the  Respondent  in  the  Court  below  be  dismissed,  with  costs. 
It   follows  fiiat  the  .\|iiielhint   must   have  the  costs  of  this  appeal. 

[See  Moonshee  Bu:loor  Biiheem  v.  Shumxooni.isa  Begum,  1867.  11  Moo.  Ind.  App. 
()()"J  :  Far:  Biiks-//  Cliou'diy  v.  Ftikrerandeen  Molioined  Aha.tsnn  Chowdry, 
1S71,    II   .Vfoo.  Ind.  App.   a.'U.] 


SRIMIT  KAJAH  MOOTTOO  VIJAYA  RAGANADHA  BODHA  GOOROO  SAWMY 
I'EKIYA  ODAYA  TAVER,— 4p/7f7/rtn/ .•  KATAMA  NATCHIAR,  alms 
COOLINDAPOORY,  Zemindar  of  Shivagunga,  and  ARMOGA  TAVER.— 
Respondents  *  [Nov.  6  and  7,  1866]. 

On   appeal  frn/ii    the   High   Court  of  JmNratuie  at   Madras. 

Suits  were  brought  in  1832  to  recover  possession  of  a  Zemindary,  the  principal 
question  being,  whether  the  Zemindary  was  a  divided  or  undivided  estate. 
A.,  one  of  the  parties,  claimed  under  an  alleged  testamentary  disposition 
of  the  Zemindar  last  seized.  The  decisions  of  the  Courts  in  India  were 
against  the  validity  of  the  testamentary  disposition.  On  appeal  the 
.Judicial  Committee,  in  1844,  held,  that  the  requirements  of  Mad.  Reg. 
XV.  of  1816,  in  recording  the  points  at  issue,  had  not  been  complied  with, 
and  that  the  question  of  division  or  no  division  had  not  been  properly  tried, 
and  remitted  the  ca.se  to  India,  with  liberty  to  bring  a  new  suit  to  try  that 
issue.  Fresh  .suits  were  in  consequence  brought  in  India,  in  which  the 
question  of  the  genuineness  of  the  alleged  Will  wa.s  again  raised,  but  the 
party  claiming  under  that  instrument  rested  his  case  on  the  assumption 
of  the  Zemindary  being  undivided  property.  These  suits  were  also  appealed 
to  the  Judicial  Committee  in  186.'?,  when  their  Lordships  held  that  the  question 
of  division  or  no  division  was  immaterial,  a.s  the  Zemindary  was  self- 
acquired  by  the  first  Zemindar.  On  the  hearing  of  this  appeal  A.  aban- 
doned his  claim  under  the  alleged  Will.  The  decision  of  the  Judicial  Com- 
mittee being  adverse  to  him,  he  instituted  a  fresh  suit  for  the  purpose  ef 
establishing  the  Will.  The  Courts  in  India  decided  that  the  judgment  of  the 
Judicial  Committee  in  1863,  operated  as  res  judicat^i,  and  came  within  the  pro- 
visions of  sec.  2,  Act,  No.  VIII.  of  1859,  as  a  suit  heard  and  determined  by  a 
Court  of  competent  jurisdiction.  Such  judgment  on  appeal  aflBrmed ;  the 
Judicial  Committee  being  of  opinion,  that  the  validity  of  the  Will  l>eing 
properly  at  issue  in  the  appeals  in  1844  and  1863,  and  having  been  abandoned 
on  the  latter  hearing,  the  decision  was  final  so  far  as  respected  the  WiU  between 
the  parties. 

The  suit  was  brought  to  recover  possession  of  the  Zemindary  of  Shivagunga. 
The  plaint  sought  to  establish  the  genuineness  and  validity  of  a  Will,  alleged  to  have 
been  executed  by  Gowery  Vallabha  Taver,  [51]  the  father  of  the  Respondent,  the 
former  Zemindar  of  Shivagunga,  a  Hindoo,  who  died  without  leaving  male  issue, 
by  which  it  was  alleged  the  Zemindary  had  been  devised  to  Moottoo  Vadooga  Taver, 
the  Appellant's  grandfather,  the  Testator's  nearest  male  relative,  to  be  possessed 
and  enjoyed  from  generation  to  generation,  subject  to  a  trust  thereby  declared  for 
the  maintenance  of  the  family  of  the  Testator  and  his  servants. 

*  Present:  Members  of  the  Judicial  Committee,— The  Right  Hon.  Lord  West- 
bury,  the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Edward 
Vaughan  Williams.     Assessor  :— The  Right  Hon.  Sir  Lawrence  Peel. 
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The  right  to  the  possession  of  the  Zomiiidarv  had  been  tiie  subject  of  very  exten- 
sive litigation. 

The  original  suit  was  brought  in  1832,  by  Velli  Xatchiar,  on  behalf  of  her  son, 
Moottoo  Vadooga  Taver,  in  the  Provincial  Court  for  the  Soutiiern  division  of 
Madras,  against  Bodha  Gooroo  Taver,  the  son  of  Moottoo  Vadooga,  deceased,  the 
nephew  and  alleged  devisee  of  Gowery  Vallabha  Taver,  who  was  in  possession  of  the 
Zemindary  as  successor  to  his  father,  to  recover  possession  of  the  Zemindary,  on  the 
ground  that  her  son  was  the  senior  grandson  of  the  [52]  first  wife  of  Gowery 
Vallabha  Taver,  and  as  such  was  entitled  to  succeed  in  preference  to  nephews  and 
widows,  and  alleging  that  Gowery  Vallabha  Taver  and  his  brother,  Oodya  Taver. 
were  divided  in  estate,  and  that  the  alleged  Will  of  tidwery  Vallabha  Taver  was  a 
fabrication. 

Bodha  Gooroo  Taver  by  his  answer  contended,  aiuon;;  other  things,  tbat  the  Will 
was  valid,  and  that  in  the  case  of  partible  estates,  nephews  were  preferred  to 
daughters,  daughters'  sons,  and  widows. 

The  points  recorded  in  this  suit  were,  that  the  I'laintiff  should  prove  the  alleged 
lombination  respecting  the  fabrication  of  the  Will,  by  means  of  which  the  De- 
fendant's father  got  possession  of  the  Zemindary,  and  the  Defendant  produce  the 
Will  and  prove  its  execution.  Evidence  having  been  given  on  these  points,  the  Pro- 
vincial Court  passed  a  decree  in  favour  of  Bodha  Gooroo  Taver,  on  the  ground  that 
the  self-acquisition  of  an  undivided  brother  descended  to  his  nephew  in  preference 
to  his  widow  and  daughters'  sons  :  and  as  regarded  the  Will,  the  Court  expressed  an 
opinion  that  the  evidence  respecting  it  was  not  to  be  relied  upon. 

In  the  year  1833,  another  suit  was  brought  by  Anga  Moottoo  Natchiar,  the  sur- 
viving widow  of  Gowery  Vallabha  Taver  against  Bodha  Gooroo  Taver,  claiming 
the  Zemindary  as  heir  of  her  husband,  and  charging  that  the  Defendant  had  forged 
the  alleged  Will.  The  Defendant  denied  the  charge  of  forgery,  and  relied  upon  his 
title  under  the  Will ;  and  the  Provincial  Court  held  that  the  Zemindary  was  the 
self-acquired  estate  of  Gowery  Vallabha  Taver,  and  (assuming  that  the  brothers 
were  undivided)  decided  that  the  self-acquired  estate  of  an  undivided  brother, 
dying  without  male  [53]  issue,  descended  to  his  nephew  in  preference  to  his  widow. 
In  this  view  of  the  Court  the  issue  on  the  Will,  though  properly  raised,  became 
immaterial. 

The  several  Plaintiffs  in  these  two  suits  appealed  to  the  Sudder  Dewanny 
Adawlut  at  Madras,  and  among  their  grounds  of  appeal  was  the  genuineness  of  the 
Will,  relied  upon  by  Bodha  Gooroo  Taver,  which  was  impeached  by  the  other  party. 

In  the  year  1837,  the  Sudder  Court  made  one  decree  in  the  two  appeals,  in  which 
it  determined  that  Gowery  Vallabha  Taver  and  his  brother  were  divided,  and  that 
the  self-acquired  property  of  a  divided  brother  descended  to  his  widow  in  preference 
to  his  brother's  son,  and  that  the  Will  in  question  was  not  a  valid,  liut  was  a  fabricated 
instrument. 

Bodha  Gooroo  Taver  appealed  to  Her  Majesty  in  Council  from  the  above  decree. 
He  died  pending  the  appeal,  which  was  revived  by  Gowery  Taver,  his  brother.  In 
his  case  the  Appellant  relied,  among  other  reasons,  as  bis  title  to  the  Zemindary, 
upon  the  Will  of  Gowery  Vallabha  Taver. 

By  the  judgment  of  the  Judicial  Committee  and  Order  in  Council  made  thereon 
in  June,  1844,  the  decree  of  the  Sudder  Court  made  in  1837  was  reversed,  on  the 
ground  that  no  points  had  been  recorded,  as  required  by  Mad.  Reg.  XV.  of  1816, 
sec.  10  (see  Cases  reported,  3  Moore's  Ind.  App.  Cases,  278)  by  the  Court  below  on 
the  question  of  division  or  no  division  ;  leave  was,  however,  given  to  Anga  Moottoo 
to  bring  a  new  suit  within  three  years,  the  Judicial  Committee  intimating  their 
opinion  that  the  question  of  division  was  the  most  substantial  question,  and 
appeared  to  be  the  only  point  on  which  the  main  question  of  title  would  ultimately 
depend. 

In  pursuance  of  the  leave  thus  given,  Anga  [54]  Moottoo,  in  1845, 
brought  a  suit  in-  forma  paii/xris,  against  Gowery  Taver,  who  had  been 
put  into  possession  of  the  Zemindary,  and  his  younger  brother,  Nama- 
siraya  Taver,  to  recover  possession  of  the  Zemindary,  claiming  to  be  heir  of  her 
deceased  husband,  shaping  her  case  in  a  twofold  njanner;  first,  on  the  assumption 
that  her  husband  and  his  brothers  were  divided  ;  liut  secondly,  contending  that  the 
question  of  division  or  no  division  was  innnaterial,  on  the  ground  that  the  Zemin- 
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daiv  was  the  self-iicquircd  estate  of  her  luisl)aiid.  and  so  descended  to  her  as  his 
heii".  whether  he  was  a  divided  or  undivided  l)rother.  Gowery  Taver  by  liis  answer 
relied  uimui  the  AVill  ;  hut  eontended  tliat  the  Plaintiff  ouirht  to  have  confined  herself 
to  the  ((uestion  of  division  or  no  division,  and  denied  the  title  set  u])  by  her  as  to  the 
descent  of  self-ac(iuisilions  of  an  undivided  brother. 

On  the  'JTth  of  Pcceniber,  18-17,  the  Civil  Court  made  a  decree  by  which  it  was 
dechired.  tirst,  that  the  family  was  undivided;  secondly,  that  the  alleged  forgery  of 
the  Will  by  Moottoo  Vadooga'Taver,  ought  not  to  be  urged  against  him  as  betraying 
anv  consciousness  of  a  want  of  title;  and  thirdly,  as  to  the  Will  itself,  the  Court 
stated  that  it  was  a  mere  nullity,  which  the  Court  need  not  look  at  or  regard,  and, 
moreover,  that  it  was  not  a  devise,  but  was  a  mere  declaration  of  right. 

Anga  Moottoo  ai)i)ealed  to  the  Sudder  Court  at  Madras.  Pending  the  appeal 
Gowerv  Taver  died,  leaving  the  present  Appellant,  a  minor,  his  heir.  The  appeal 
was  heard  by  the  Sudder  Court,  and  judgment  reserved,  but  before  its  delivery, 
An"a  Moottoo  herself  died  childless,  in  consequence  whereof  the  appeal  abated. 
Se\-eral  Claimants  to  the  Zemin-[55]-dary  presented  themselves  as  heirs  in  re- 
mainder, claiming  to  carry  on  the  appeal,  "but  they  were  referred  to  the  Civil  Court 
to  institute  suits  to  establish  their  respective  claims. 

Accordingly,  on  the  5th  of  December,  1856,  the  present  Respondent  brought  a 
suit  in  foiiiia  jxiuprris,  in  the  Civil  Court  of  Madura,  for  the  recovery  of  the  Zemin- 
dary.  against  the  guardian  of  the  present  Appellant,  and  the  Collector,  as  Agent  of 
the  Court  of  Wards,  and  in  it  she  urged  the  forgery  of  the  Will.  The  Appellant. 
by  his  "uardian,  filed  his  answer,  but  did  not  set  up  any  claim  under  the  WiU. 

Sowmea  Natchiar,  one  of  the  daughters  of  Vallabha  Taver,  also  brought,  a  suit 
in  the  year  1857,  claiming,  as  heiress  in  remainder,  to  the  same  effect  as  the  Re- 
spondent's suit. 

By  a  decree  of  the  Civil  Court,  made  in  the  two  suits,  dated  the  25tli  of  August, 
1859,  both  suits  were  dismissed,  the  Court  being  of  opinion  that  the  decree  of  the 
27th  of  December,  1847,  was  a  judgment  in  rem  on  the  fact  of  division.  The 
Sudder  Court  confirmed  this  judgment  on  appeal  on  the  5th  of  November,  1859, 
on  the  ground  that  the  question  of  division  had  been  finally  set  at  rest  by  the  decree 
in  1847. 

The  Respondent  appealed  to  the  Privy  Council  from  these  decisions,  relying  on 
the  division  between  the  Respondent's  father  and  his  brother,  and  contending  that 
the  self-acquisition  of  an  undivided  brother  descended  to  his  widows  and  daughters 
in  preference  to  brothers  and  their  sons,  and  insisting  that  the  Will  relied  on  was  a 
forgery.  The  Appellant  in  his  case  did  not  rely  upon  the  Will,  but  supported  the 
decrees  on  the  ground,  first,  that  the  Zemindary  was  not  the  self-acquired  property 
of  Gowery  Vallabha  [56]  Taver,  but  was  ancestral  property ;  secondly,  that  Vallabha 
and  his  brother  were  undivided;  and,  thirdly,  that  the  heir  of  an  undivided  brother 
was  his  brother  and  not  his  widow  and  daughters.  In  the  argument  before  the 
Privy  Council,  the  Appellant  urged  upon  the  Court  the  forgery  of  the  alleged  Will, 
and  the  Counsel  for  the  Respondent  did  not  reply  upon,  but  virtually  abandoned 
it  (9  Moore's  Ind.  App.  Cases,  586). 

By  the  judgment  of  the  Judicial  Committee,  dated  the  30th  of  November,  1863, 
it  was  decided  that  the  Respondent  and  her  sisters  were  entitled  to  recover  the 
Zemindary,  irrespective  of  the  question  of  division,  on  the  ground  that  the  self- 
acquisition  of  an  undivided  brother  passed  to  his  widow  and  daughters  in  prefer- 
ence to  his  brothers  and  their  issue;  and  with  respect  to  the  Wiil,  the  judgment 
contained  this  passage :  Tlie  Respondent  "  seems  to  have  set  up  an  instrument, 
which  in  the  proceedings  is  called  a  Will.  On  the  Appellant's  side  this  is  treated  as 
a  forgery.  The  Respondent,  denying  the  forgery,  does  not  now  treat  the  document 
as  a  testamentary  disposition,  or  as  material  to  his  title,  and  it  may,  therefore,  be 
dismissed  from  consideration  "  (ih.  p.  504). 

Consequent  upon  the  Order  in  Council  made  on  the  above  judguient,  tlie  Re- 
spondent was  put  in  po.ssession  of  the  Zemindary. 

On  the  25th  of  April,  1864,  the  Appellant  brouglit  a  suit  in  the  Civil  Court  of 
Madura,  against  the  Respondent  and  Anga  Taver,  the  husband  and  repre.sentative 
of  the  Respondent's  deceased  sister,  Bootaka  Natchiar.  to  recover  the  Zemindary. 
'I'Tie  plaint,  after  stating  the  before-mentioned  facts,  and  that,  in  the  suits  brought 


ODAYA  TAVER  V.    KATA.MA  NATCHIAR  |  18GG]   XI  MOORE  IND.  APP.,  67 

in  1832  and  1833,  tlit'  Appellant's  ancestor  had  jileaded  tlie  Will;  alleged  tliat  in 
[57]  neither  of  those  suits  was  any  decision  g;iven  upon  it  ;  thou<:h  in  the  Sudder 
Court's  decree  of  1837,  that  Court  incidentally  stated  its  opinion  that  the  Will  was 
a  fabrication,  but  this  opinion,  so  far  as  related  to  the  Will,  was  extra-judicial 
and  unnecessary  to  the  decision  of  the  case  ;  that  in  the  suit  in  1845,  the  Appellant's 
father  had  relied  on  the  Will,  but  was  not  allowed  to  prove  it,  or  produce  documents 
in  support  of  it,  and  the  Kespondent,  in  the  suit  of  1856,  had  also  relied  on  the  Will : 
that  no  decision  was  given  on  the  merits ;  and  that  on  the  appeal  before  the  Privy 
Council  the  Will  was  not  and  could  not  l>e  adjudicated  upon,  as  it  formed  no  part  of 
the  record,  and  he  founded  his  claim  under  the  Will,  and  a  Razinamah  or  agreement 
in  July,  1830,  alleged  to  have  been  entered  into  by  the  three  widows  of  Gowery 
Vallabha  Taver,  as  giving  him  a  good  title,  notwithstanding  the  last-mentioned 
judgment  of  the  Judicial  Committee  of  the  Privy  Council. 

On  the  4th  of  May,  1864,  Mr.  C.  R.  Pelly,  the  Acting  Civil  Judge,  made  an  Order, 
under  sec.  2  of  Act,  No.  VIII.  of  1859,  as  follows: — Tlie  question  of  the  title  to  the 
property  referred  to  in  the  plaint,  as  between  the  Plaintiff  and  Defendants,  having 
l>een  disposed  of  by  the  judgment  of  the  Lords  of  the  Judicial  Committee  of  the 
Privy  Council,  delivered  on  the  30th  November,  1863,  it  cannot  now  be  revived  on 
the  ground  set  forth  in  the  plaint.     The  plaint  is  accordingly  rejected. 

The  Appellant  appealed  to  the  Sudder  Court,  on  the  ground  that  the  Order  of  the 
Acting  Civil  Judge  of  Madura  was  strong  in  law,  as  the  Plaintiff's  case,  as  made  out 
in  his  suit,  had  not  been  before  adjudicated  upon  by  the  Judicial  Conunittee  of  the 
Privy  Council. 

The  appeal  was  heard  before  the  High  Court  of  [58]  Judicature  at  Madras,  and 
the  following  judgments  were  delivered  on  the  11th  of  July,  1864.  The  Chief  Justice 
Scotland  : — The  parties  to  this  suit  and  to  the  suits  in  which  judgment  upon  appeal 
was  recently  given  by  the  Judicial  Committee  of  Her  Majesty's  Privv  Council  are  the 
same.  The  question  to  be  considered  is,  whether  the  cause  of  action  upon  which  the 
present  suit  is  brought  was  finally  concluded  b}'  the  judgment  and  decree  in  the 
appeal;  for,  if  so,  the  Civil  Judge  was  right  in  refusing  to  take  cognizance  of  the 
suit ;  and,  I  am  of  opinion,  that  the  present  cause  of  action  was  concluded.  It  can 
make  no  difference  in  the  consideration  of  the  question  that  the  part}',  now  Plaintiff', 
was  Defendant  in  the  former  suit ;  what  we  have  to  be  satisfied  of  is,  that  the  ground 
of  legal  right  upon  which  the  Plaintiff  sues  was  a  point  raised  and  open  for  decision 
in  the  former  suit,  and  that  it  was  finally  dealt  with  by  the  judgment  and  decree. 
Now,  the  cause  of  action  in  this  suit  is,  the  right  of  the  Plaint  ill  to  recover  possession 
of  the  Zemindarj'  as  the  legal  representative  of  Moottoo  Vadooga  Taver,  the  devisee 
under  the  alleged  Will  of  Gowery  Vallabha  Taver,  the  former  Zemindar,  in  whom, 
under  the  Sunnud  i  Milkeat  istimrar,  the  Zemindary  vested  as  his  self-acquisition. 
The  whole  foundation  of  the  suit  clearly  is  the  validity  of  the  alleged  devise  to 
Moottoo  Vadooga  Taver  ;  for  as  a  ground  of  action,  no  effect,  it  seems  to  me,  can  now 
be  given  to  the  statements  in  the  plaint  as  to  the  agreement  of  the  29th  of  July. 
1830.  Then  what  was  the  nature  of  the  case  made  by  the  parties  in  the  former 
suits,  and  what  were  the  questions  raised  in  those  suits  and  involved  in  the  final 
decision  of  her  Majesty  in  Council  in  the  appeal?  The  appeal  appears  to  have  been 
against  the  decrees  and  orders  in  the  suit  [59]  brought  in  1845  by  Anga  Moottoo,  one 
of  the  widows  of  the  Zemindar,  Gowery  Vallabha  Taver,  and  in  the  suit  brought  in 
1856  by  the  present  Defendant,  his  second  daughter,  and  we  must  look,  I  think,  to  the 
plaint  and  proceedings  forming  the  record  in  both  those  suits.  In  the  first,  the 
widow  in  her  plaint  rested  her  claim  to  recover  the  Zemindary  from  the  principal 
Defendant,  the  father  of  the  present  Plaintiff",  upon  the  grounds,  first,  that  a 
division  had  taken  place  between  her  husband  and  the  Defendant's  fathei',  Odaya 
Taver  ;  and  secondly,  that  the  Zemindary  had  become  the  separate  self-acquisition 
of  her  husband,  under  the  grant  made  to  him  by  the  Government.  In  answer,  the 
Defendant  pleaded  a  denial  of  the  alleged  division,  and  distinctly  set  up  and  relied 
upon  his  preferable  right  to  the  Zemindary,  as  the  next  heir  male,  in  the  undivided 
family  ;  and  also  under  the  terms  of  the  Will  of  the  Plaintiff's  husband,  giving  the 
Zemindary  to  the  Defendant's  father  in  default  of  male  issue.  The  reply  and  re- 
joinder it  is  unnecessary  to  refer  to,  further  than  to  remark  that,  although,  as 
pointed  out  by  the  Appellant's  Counsel,  it  was  urged  in  one  passage  of  the  reply 
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thai  the  suit  sliould  be  iieaid  and  decided  upuii  the  point  of  division  only,  yet  the 
Defendant  in  the  rejoinder  repeated  and  insisted  upon  tlie  grounds  of  title  set  forth 
in   tho  answer.     In  the  second  suit  of   1856   against  tlie  guardian  of  the  present 
IMainliff,  who  had  succeeded  on  the  death  of  his  father,  the  Plaintitf  claiming  in 
succession  to  Anga  Moottoo  rested  her  title  upon  the  same  grounds.     The  Answer 
uf  the  guardian  impeached  the  Plaintiff's  right  as  heir,  and  referring  to  many  of  the 
farts  set  forth  in  tiio  suit  of  1845,  stated  a  number  of  circumstances  as  showing  that 
the  infant  Plaintiff  was  the  rightful  [60]  heir.     It  does  not  appear  to  have  contained 
express  mention  of  the  alleged  Will;  but  in  the  rejoinder,  the  arzi  to  the  Collector  i.« 
referred  to,  and  it  is  stated  tliat  under  the  arzi  and  the  Will  the  Zemindary  liad 
been  held  by  those  through  whom  the   infant   claimed.      Upon   these  pleadings  it 
suflSciently  appears,  I  think,  that  the  claim  of  title  under  the  gift  by  Will  to  Moottoo 
Vadooga  Taver  was  raised  and  made  in  defence  as  much  a  distinct  question  for  de- 
cision as  it  is  conceded  it  had  been  in  the  earlier  suits.     It  is  true  that  the  parties 
were  restricted  in  the  first  suit  to  evidence  upon  the  point  of  division,  and  that  in 
the  second  suit  no  points  or  issues  were  settled.     But  the  course  of  proceeding  in  both 
cases  appears  to  liave  resulted  froin  the  Civil  Judge's  opinion,  that  division  or  non- 
division  was  the  only  ground  upon  which  the  widow's  riglit  could  be  questioned. 
The  parties  were  not  thereby  precluded  from   afterwards  relying   upon  the  other 
questions  raised  by  tlie  pleadings.     It  was  quite  open  to  the  present  Plaintiff',  as 
Respondent  in  the  appeals  in  both  suits,  to  put  forward  the  right  claimed  under  the 
Will,  and  to  have  his  case  upon  that  point  fully  heard  and  determined,  just  in  the 
same  way  us  it  was  open  to  the  Apjiellant  to  rely  (as  siie  did  successfully)  upon  her 
right  to  the  Zemindary,  as  her  husband's  self-acquired  property,  though  there  had 
been  no  division.     Further,  as  the  case  for  the  Appellant  was  presented  before  the 
Privy  Council,  it  became  obviously  most  material  for  the  Respondent,  alleging  the 
genuineness  of  the  W^ill,  to  rely,  if  he  could,  upon  its  validity  to  pass  the  Zemindary, 
being  the  Testator's  separately  acquired  property,  from  the  female  heirs,  and  if 
this  iiad  been  done,  their  Lordships  who  heard  the  appeal  would  necessarily  have 
given  judgment  expressly  upon  the  question  before  [61]  deciding  in  favour  of  the 
Appellant's  right  as  heir.     Looking,  then,  to  the  proceedings  in  the  two  former  suits, 
it  appears  to  me  that  the  claim  which  is  now  made  a  cause  of  action,  was  a  question 
fully  open  to  the  Plaintiff'  upon  the  appeal  in  tliose  suits,  and  that  it  rested  upon 
precisely  the  same  circumstances  as  those  upon  which  the  Plaintiff  seeks  to  support 
the  present  suit ;  that  his  case  as  regards  the  Will  is  in  truth  one  and  the  same  in 
this  and  the  former  suits.     But  it  was  urged  that,  as  there  was  no  direct  decision 
expressed  by  the  Privy  Council  upon   the  Will,  the  Plaintiff   was  not  concluded. 
What  we  find  is,  that  on  the  part  of  the  Plaintiff'  the  alleged  Will  was  not  relied  upon. 
Not,  however,  it  appears,  because  the  question  of  right  under  it  was  not  open,  but 
because,  as  a  Will,  it  was  considered  and  admitted  to  be  quite  untenable.     Their 
Lordships  observe^  in  their  judgment,  that  "  the  Respondent,  denying  the  forgery, 
does  not  now  treat  the  document  as  a  testamentary  disposition  or  as  material  to  his 
title,  and  it  may,  therefore,  be  dismissed  from  consideration  ;  "  and  so  disposing 
of  aU  questions  of  disposition  by  Will,  tlieir  Lordships  decide  against  the  Plaintiff's 
right  to  the  property  then  in  litigation,  and  which  is  now  sought  to  be  made  the 
subject  of  another  suit.     Under  these  circumstances,  I  think  the  judgment  and  final 
order  in  the  appeal  involved  the  decision  of  all  claim  of  title  under  the  WMll,  and 
must  now  be  considered  between  the  parties  as  tantamount  to  an  e.xpress  adjudica- 
tion upon  such  claim.      As  a  rule,  a  Jiarty,  I  think,  is  bound  to  bring  forward  his 
whole  case  in  respect  of  the  matter  in  litigation  and  open  to  him  upon  the  points 
for  decision  in  the  suit.     He  is  not  at  liberty  to  abstain  from  relying  upon,  still  less 
to  abandon  (as  in  this  case)  a  ground  of  claim  which  is  [62]  in  question  and  proper 
for  consideration  and  decision  in  the  suit,  and  afterwards  to  make  it  a  cause  of 
fresh  suit  in  respect  of  the  same  subject-matter  of  litigation.     This  rule  was  acted 
upon  in  the  case  of  Henderson  v.  Henderson-  (?,  Hare,   115).     Several  other  cases 
were  cited  from  the  English  Reports,  as  to  which  I  need  only  observe  that  some  of 
the  cases  turn  upon  questions  of  English  pleading,  and  none  of  tliem,  I  think,  can 
be  usefully  applied  as  authorities  to  the  circumstances  here,  except  so  far  as  they 
point  out  the  principle  and  grounds  upon  which  the  defence  of  res  judwata.  rests. 
The  grounds  are  very  clearly  stated  in  the  recent  case  of  Hunte.r  v.  Stewart  (31 
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Law  Jouni.  Ch.  346),  and  applying  tlie  conditions  which  the  Lord  ChanccUor 
Westbury  there  refers  to  from  the  commentary  of  Vinnius  as  necesKary  to  the 
validity  of  Buch  a  defence,  I  think  there  is  in  this  case  '  idem  co-rpKs  eadeiii  quaniitas, 
idem  ju.-:,  eadetii  rntixii-  peteiidi.  eademque  conditio  perstonaruiit.'  For  these  reasons 
1  am  of  opinion,  that  tlie  final  decision  upon  appeal  in  the  two  former  suits  must  be 
considered  as  an  adjudication  in  respect  of  the  claim  under  the  alle^'ed  Will  as  well 
as  the  other  questions  raised,  and  that  the  I'laintiti'  is  concluded  from  brinfj;iug 
the  present  suit,  and  consccpiently,  that  the  plaint  was  properly  rejected  under 
section  2  of  the  Civil  Procedure  Code,  Act,  No.  VIII.  of  LSai).  The  appeal,  there- 
fore, must  be  dismissed,  and  with  costs.  In  the  course  of  the  argument,  I  alluded  to 
another  objection  as  arising  uixm  the  face  of  tiie  plaint,  namely,  that  its  subject- 
matter  did  not  constitute  a  cause  of  action,  tiiis  Court  having  in  two  recent  cases 
(See  1  Stake's  Mad.  High  Court  Reps.  pp.  Ill,  349),  decided  that  a  Zemindar 
liulding  under  a  permanent  Settlement  could  not  make  any  alienation  of  his  Zemin- 
dary  binding  upon  his  [63]  legal  successors,  otherwise  than  as  provided  by  Ilegula- 
tion  XV.  of  1802.  It  has  become  unnecessary  to  consider  this  objection,  but  I 
ought  to  observe  that  it  is  one  which,  under  section  32  of  the  Civil  Procedure  Code, 
the  Court,  I  think,  would  have  been  bound  to  decide  before  the  case  could  properly 
iiave  been  remanded  for  trial  in  the  Civil  Co'urt,  and  if  the  decision  just  referred  to 
be  correct,  it  seems  difficult  to  see  how  the  statements  in  the  plaint  could  be  held  to 
constitute  a  cause  of  action. 

Mr.  Justice  HoUoway  delivered  his  judgment  in  these  terms: — It  is  unnecessary 
to  repeat  the  nature  of  the  pleadings,  but  I  will  first  consider  the  decree  and  then 
the  record  upon  which  it  was  made.  Secondly,  the  judgment  of  the  Lords  of  the 
Privy  Council  is,  that  the  Plaintiff  is  entitled  as  against  the  present  Appellant, 
then  the  Defendant  in  possession,  to  recover  the  Shivagunga  Zemindary.  There  is 
no  question  here  as  to  the  technicalities  flowing  from  the  nature  of  the  English  action 
of  ejectment.  The  decree  could  be  arrived  at  only  by  affirming  all  matters  necessary 
to  the  proof  of  Plaintiff's  title,  and  by  negativing  all  matters,  perhaps,  whether 
pleaded  or  not,  which  would  enable  the  Defendant  to  resist  such  a  decree.  It  is 
unnecessary,  however,  in  justification  of  my  judgment,  to  push  the  proposition  so 
far,  for  it  is  quite  clear  tliat  the  Will  was  pleaded  liy  the  Defendant  at  every  stage 
in  the  Court  below.  Then  it  is  sought  to  avoid  the  effect  of  the  decree  by  showing 
tliat  the  Court,  following  the  former  judgment  of  the  Privy  Council,  wholly  ex- 
cluded the  question  of  this  Will.  This  is  so,  and  if  the  Defendant's  case  was  sub- 
stantially prejudiced  liy  this  [iroceediug.  it  would  have  been  a  good  ground  for  an 
application  to  the  Superior  Court  for  further  inquiry.  That  Counsel  in  not  pressing 
the  point  [64]  were  mistaken,  is  answered  by  the  passage  of  Nerutius,  quoted  by  me 
during  the  Advocate-General's  argument : — '  Cum  dt  hoc  an  eadem  res  est  quriaetur, 
luiec  spectanda  sunt,  personae  id  ipsum  de  quo  agitur  causa  proxima  a-ctionis ;  nee 
jam-  interest  qua  ratione  c^uis  earn  causam  actioni-s  coinijetere  sibi  existim<isset ; 
jjerinde  ac  si  quis,  postea  quam  contra  cum  judicatum  esse.t,  nova  instrwrnenta- 
causae  suae  repersset.'  That  the  law  as  to  a  cause  of  action  applies  with  at  least 
equal  force  to  a  possible  exception,  whether  taken  or  not,  there  exists  no  doubt. 
As  to  the  law  of  the  suljject,  and  the  rule  derivable  from  the  numerous  cases  cited, 
there  is,  I  believe,  no  difference  of  opinion  between  the  Bar  and  the  Court.  Hunter 
V.  Stewart  followed  naturally  from  the  nature  of  equitalile  pleadings.  A  Plaintifl' 
cannot  say  generally,  I  am  entitled  to  such  relief,  but  he  must  allege  the  particular 
grounds  upon  which  he  seeks  it,  and  he  must  further  state  everything 
which  he  intends  to  prove.  The  matter  in  that  case  was  not  res 
judicata,  because  '  the  allegations  and  equity  of  the  one  Bill  are  different  from  the 
allegations  and  equity  of  the  other.'  This  decision  is,  however,  supposed  to  have 
overruled  that  of  the  Vice-Chancellor  Wigram,  in  H enderson  v.  Iletiderson;  but,  if 
the  actual  decision  in  that  case  had  been  in  conflict  with  that  of  the  Lord  Chancellor 
in  Hunter  v.  Stewart,  his  Lordship  would  scarcely  have  said,  "  but  I  find  no  authority 
for  this  position  in  civil  suits,  and  no  case  was  cited  at  the  Bar,  nor  have  I  l)een  able 
tfi  find  any.  in  which  a  decree  of  dismissal  of  a  former  Bill  has  been  treated  as  a 
bar  to  a  new  suit  asking  tlie  same  relief,  but  stating  a  different  case,  giving  rise  to 
different  equity"  (31  L.J.  Ch.  350).  Undoubtedly  there  are,  in  Henderson  v. 
Ifenderxon  (3  Hare,  p.  115),  some  general  dicta,  [65]  which,  unless  read,  as  we  are 
i<ound  to  read  them  with  reference  to  the  facts  of  that  case,  would  conflict  with  the 
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decision  in  Hunter  v.  Sfeimrf.  The  decision  itself,  however,  discloses  no  conflict 
whatever.  Tlie  Plaintiff  in  equity  sought  relief  on  account  of  various  irregulari- 
ties, alleged  by  him  to  have  been  committed  by  the  Court  in  Newfoundland,  from 
which  an  appeal  lay  to  the  Privy  Council,  which  Tribunal  had  power  to  stay  execu- 
tion [)ending  the  appeal,  and  to  remedy  in  appeal  the  irregularities,  if  any  such, 
had  been  committed.  It  was  quite  clear,  therefore,  that  the  Plaintiff  had  made  no 
case  for  an  injunction  against  an  action  upon  the  Colonial  Court's  judgment. 
Thirdlv,  Srddoii  v.  Tiitop  (G  Term  Kep.  607),  is  a  case  upon  which  we  did  not  remark 
in  our  oral  judgments.  It  was  an  action  for  goods  sold,  and  the  plea  was  a  former 
recoverv  in  an  action  of  the  sum  of  £71  10s.  "'  for  the  damages  the  Plaintiffs  had 
..ustained  as  well  by  mea'ns  of  not  performing  the  same  identical  promises,"  as  for 
their  costs.  The  facts  were,  that  the  Plaintiff's  had  given  no  evidence  on  the  writ  of 
inquiry  as  to  tlie  goods  sold.  The  replication  denied  that  the  promises  declared 
upon  were  the  identical  promises,  for  the  non-performance  of  which  the  said  sum 
was  recovered.  Lord  Kenyon  says: — ''The  issue  was,  whether  the  damages  de- 
manded in  this  action  have  been  already  satisfied  by  the  recovery  in  the  former 
action  ;  and  most  clearly  they  have  not."  On  this  narrow  question,  the  only  one 
raised  l)y  the  pleadings,  both  formally  and  substantially,  justice  was  with  the 
Plaintiff,  and  the  case  is  no  authority  whatever  for  tlie  position  that  a  new  suit 
r.in  i)f  brought  for  a  portion  of  the  same  demand,  because  that  portion 
has  not  for  some  reason  been  the  subject  of  inquiry.  [66]  Fourth;  a 
coijijiarison  of  the  plea  in  that  case  with  that  in  Lord  Bagot  v. 
WiUuims  (3  Barn,  and  Cress.  2.35),  will  sliow  that  this  is  so.  It  is  not  for  us  sitting 
in  this  Court  to  comment  upon  the  question  whether  the  course  taken  by  the  Lords 
of  tlie  .Judicial  Committee  of  the  Privy  Count'il  was  justifiable  or  not.  It  is  sufficient 
to  say,  that  there  is  a  decree  of  a  Superior  Court  distinctly  declaring  that  the 
Plaintiff  is  as  against  the  present  Appellant  entitled.  I  entertain  no  doubt  what- 
ever, that  the  effect  of  this  decree  is  to  bar  the  cause  of  action  at  present  set  up, 
because  it  is  res  judicata,  the  matter  of  it  being  an  exception  to  the  Plaintiff's  cause 
of  action  which  that  decree  must  have  overruled.  Fifth;  there  is  no  question  here 
of  Bills  of  review,  if  our  procedure  admitted  of  them,  or  if  an  inferior  Court  could 
entertain  such  a  Bill  if  it  were  admissible.  The  case  is  simply  one  of  a  new  suit 
brought  by  a  defeated  Defendant  upon  a  plea  which  he  !iad  dready  plead  ^i  in  the 
suit  in  which  judgment  was  given  against  him.  Sixth.  It  is  not  necessary  to  con- 
sider now  the  dift'erent  positions  of  a  Plaintiff'  whose  Bill  has  been  dismissed,  and  of 
a  Defendant  whose  plea  must  have  lieen  overruled,  to  justify  the  decree  passed. 
The  case  seems  to  me  a  very  plain  one,  and  this  appeal  must  be  dismissed  witli  costs. 

The  present  appeal  was  against  the  decree  of  the  High  Court  of  the  11th  of  July, 
1864,  as  well  as  the  decree  of  the  Civil  Court  of  Madura,  dated  the  Ith  of  May,  1861. 

The  Attorney-General  (Sir  John  Rolt,  Q.C.)  and  Mr.  Leith,  for  the  Appellant. — 
Both  the  decrees  appealed  from  were  wrong  in  holding,  that  under  sec.  2  of  the  Act, 
No.  VIII.  of  1859,  [67]  the  judgments  of  this  Tribunal  in  1844  and  1863  and  the 
Orders  in  Council  made  thereon  (3  Moore's  Ind.  App.  Cases,  278)  was  a  bar  to  the 
suit  now  under  appeal.  The  present  suit  was  brought  to  establish  the  due  execution 
and  validity  of  the  Will  of  the  original  Zemindar.  Gowery  Yallabha  Taver.  Such 
cause  of  action  has  not  been  "  heard  and  determined  by  a  Court  of  conxpetent  juris- 
diction in  any  former  suit  between  the  same  parties,  or  between  parties  under  whom 
they  claim."  This  is  the  language  of  that  section  of  the  Act,  which  the  Court 
below  has  held  thus  defines  tliis  suit  res  judicata.  By  the  decision  of  this  Court  in 
1844,  the  Will,  though  referred  to,  was  not  adjudicated  upon,  nor  was  it  in  issue. 
Neither  in  the  appeal  in  1863  from  the  Sudder  Court's  decree  in  India  consequent  on 
that  judgment  was  the  question  of  the  due  execution  and  validity  of  sucli  Will  raised. 
The  suit  out  of  which  the  appeal  in  1844  arose,  did  not  raise  in  their  Lordships' 
opinion,  the  proper  issue;  but  that  was  no  fault  of  the  parties,  but  of  the  Court 
below  neglecting  the  observance  of  the  law  of  procedure  then  in  force.  Mad.  Reg.  XV. 
of  1816.  It  was  the  duty  of  the  Court  to  record  the  points  under  the  10th  section  of 
that  Regulation.  In  the  suit  thereafter  to  be  brought  the  parties  were  restricted 
liy  the  judgment  of  the  Privy  Council  to  the  single  question  of  division  or  no  division 
of  the  Zemindary.     In  neither  of  the  appeals  brought  here  (a)  was  the  validity  of 

(a)  On  the  argument  before  the  Civil  and  Sudder  Courts,  the  Records  in  the 
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the  Will  at  issue;  and,  [68]  therefore,  no  adjudication  on  the  points,  this  Tribunal 
decided,  could  have  been  made,  or  was  in  fact  made,  as  the  issue  was  confined  to  that 
single  point.  The  Will  was  never  abandoned,  either  by  the  Appellant,  then  a  minor, 
or  by  his  father  in  his  lifetime;  therefore,  the  decree  of  18G:i  was  not  res  judicata, 
so  as  to  be  pleaded  as  a  bar  to  tlie  present  suit:  II f/nderson  v.  Henderson  (3  Hare, 
115);  Bainbridge  v.  Baddelh'i/  (2  Phill.  7(15);  Toulmin  v.  Copland  (2  Phill.  711); 
3  Burge's  Couuns.  on  Uol.  and  For.  Laws,  p.  lUl-t,  who  refers,  as  the  primary 
authority,  to  the  Dig.  lib.  42,  tit.  i.  1.  i. ;  and  lib.  44,  tit.  2.  As  the  relief  sought  by 
this  suit  is  founded  upon  a  ease  never  before  put  in  issue  or  adjudicated  upon, 
there  is  no  bar  to  the  cause  of  action.  One  of  the  criteria  of  the  identity  of  two 
suits,  in  considering  the  plea  of  res  judicata,  is  the  inquiry  whether  the  same  evi- 
dence would  support  both.  Hunter  v.  Stewart  (31  L.J.  Cli.  350).  The  title  of  the 
Appellant's  late  granduucle  is  under  a  testamentary  instrument  valid  by  Hindoo 
law,  in  force  in  Madras,  and  overrides  the  title  by  inheritance  of  the  Respondent, 
XagaJutchmee  Urnmall  v.  Gopoo  Nachiraja  C/ietty\^  Moore's  Ind.  App.  Cases,  309). 
That  ease  shows  that  the  Court  below  was  in  error  in  extrajudicially  holding  that 
a  Zemindar  under  the  permanent  Settlement  could  not  alienate  his  Zemindary. 
The  cases  referred  to  in  the  High  Court  do  not  support  that  position.  Subharayuhi. 
V.  Nd  Yak  Edma.  Reddi  (1  Stoke's  Mad.  H.C.  Reps.  141)  only  decided  upon  the  point 
of  restraint  on  alienation  as  against  tlie  Government.  Malavaraya  Naijanar  v. 
Oppayi  Ammd  (lb.  340)  related  to  the  right  of  maintenance  of  a  [69]  sister  out  of 
the  Zemindary.  Moreover,  the  Appellant,  as  heir  in  succession,  is  entitled  to 
repossession  of  tlie  Zemindary,  subject  to  the  trusts  of  the  Will. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  W.  W.  Mackeson,  appeared  for  the  Respondent,  but 
were  not  called  upon. 

The  Right  Hun.  Lord  Westbury. — The  facts  of  this  case  have  been  lucidly  pre- 
sented to  us,  and  the  case  has  been  argued  very  ably  by  the  learned  Counsel  for  the 
Appellant;  but  their  Lordships  feel  no  difficulty  upon  the  point.  All  that  has  been 
urged  is  involved  in  and  decided  by  the  judgment  of  the  I'rivy  Council  in  the  year 
1863,  and  what  pas.sed  before  this  Triliunal  on  that  occasion. 

To  render  our  decision  intelligible,  it  is  necessary  to  make  a  short  recapitulation 
of  the  leading  facts  of  the  case. 

On  the  death  of  the  Zemindar,  the  original  proprietor,  questions  arose  whether 
he  was  undivided  in  estate  with  his  brother,  and  whether  this  property  was  to  pass 
as  undivided  or  divided  estate.  A  document  was  produced  in  which  the  Zemindar 
made  a  testamentary  gift  of  the  estate  to  the  Appellant's  father,  in  the  event  of  the 
child  of  one  of  his  widows,  who  was  enciente,  not  proving  to  be  a  son.  A  great  deal 
of  litigation  ensued  ;  but  in  the  suits  that  were  brought  before  the  Privy  Council 
in  1844,  the  exact  issue,  whether  the  family  was  undivided  or  divided,  had  not  been 
so  raised  as  to  become  necessarily  the  subject  of  judicial  determination.  The  issue, 
however,  of  the  validity  of  the  alleged  testamentary  paper  had  been  raised,  and  the 
decision  of  the  Sudder  Court  was  against  it. 

When  the  case  came  before  the  Privy  Council  in  [70]  1844  [3  Moo.  Ind.  App. 
278],  having  regard  to  the  law  touching  undivided  property,  their  Lordships  were 
of  opinion  that  there  must  be  a  judicial  determination  upon  the  point,  whether  the 
family  was  divided  or  undivided  before  the  question  of  the  validity  of  any  devise 
could  arise.  No  opinion,  therefore,  was  expressed  upon  the  issue  raised  as  to  the 
validity  of  the  testamentary  paper,  which  remained  until  it  had  been  ascertained 
that  the  property  in  question  was  capable  of  being  devised.  The  Privy  Council 
accordingly  remitted  the  case,  pointing  the  parties'  attention  to  the  necessity  of 
having  it  determined,  whether  there  was  division  or  no  division.  It  is  plain  that 
when  the  issue  was  raised,  whether  there  was  division  or  no  division,  the  importance 
of  determining  whether  the  paper  in  question  was  a  valid  testamentary  gift  or  not 
would  immediately  be  felt;  because,  if  it  should  turn  out  that  it  was  a  divided 
property,  then  the  party  in  possession,  claiming  by  virtue  of  his  being  a  nephew  of 

Privy  Council  appeals  of  1844  and  1863,  respecting  the  right  to  the  same  Zemindary, 
were  referred  to  by  the  Council.  The  Respondent,  on  special  application  to  the 
Privy  Council,  obtained  leave  to  refer  to  them  on  the  argument  of  this  appeal. 
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the  deceased  |)roprietor,  would  immediately  have  lieeii  enabled  to  set  up  the  Will  as 
constituting  his  title.  But  it  lias  been  contended  before  us  to-day,  that  what  was 
said  by  the'^Privy  Council  must  be  considered  as  amounting  to  a  positive  direction 
that  there  should  not.  in  the  subsequent  litigation  contemplated,  be  any  question 
whatever  rai.sed  exce}it  the  question  of  division  or  no  division.  It  is  plain  to  us 
lliat  the  langiuige  used  by  the  Privy  Council  on  that  occasion  does  not  admit  of  any 
such  constrmtion.  The  same  i>oint  was  raised  and  insisted  upon  before  the  Judicial 
Comniittec  in  186:5  [9  Moo.  Ind.  App.  586] ;  for  it  was  then  contended,  on  behalf  of 
the  present  Api'ellant.  or  those  who  preceded  him  in  title,  tiiat  the  suit.s  which  had 
been  instituted  and  were  brought  by  way  of  appeal  were  suits  that  transgressed 
the  limits  imposed  by  the  Order  in  Council  [71]  of  1844  (being,  in  effect,  the  same 
argument  that  we  have  heard  to-day);  but  that  contention  was  overruled,  and  it 
wa's  held  that  the  Order  in  Council  of  1844  did  not  at  all  interfere  with  or  preclude 
the  jiarties  from  bringing  forward  the  claim,  and  instituting  the  suits  which  they 
had  instituted  subsequently  to  1844,  the  decrees  in  which  were  the  subject  of  the 
appeal  to  the  Queen  in  Council  in  1863. 

We  take  as  an  example  of  these  suits  the  form  of  the  suit.  No.  10,  of  1856.  One 
of  the  present  Respondents  filed  her  plaint  in  that  suit  for  the  recovery  of  the 
Zemiudary,  and  the  question  of  the  forgery  or  genuineness  of  this  alleged  testa- 
mentary paper  was  distinctly  raised  in  that  plaint.  By  the  answer  to  it,  the 
present  Appellant,  answering  by  his  guardian,  did  not  set  up  the  alleged  testa- 
mentary paper,  but  he  rested  his  defence  on  the  ground  that  as  to  this  property  the 
brotliers  were  undivided.  Ultimately,  all  the  suits  came  before  the  Judicial  Com- 
mittee of  the  Privy  Council  in  1863  ;  and  the  Judicial  Committee  were  of  opinion 
that  the  question  of  division  or  no  division  was,  after  all,  immaterial,  because  they 
found  it  clear  that  the  Zemindary  in  question  was  .self-acquired  property  :  that  is, 
that  the  deceased  proprietor  had  been  the  first  to  acquire  it;  and  they  accordingly 
held,  that  even  if  the  brothers  were  undivided,  yet  that  the  estate  being  self-acquired, 
was  not  governed  by  the  law  applicable  to  undivided  property,  but  descended  to  the 
heirs  general,  and  was  capalile,  therefore,  of  being  devised.  Immediately  it  became 
most  material,  in  the  mind  of  the  Judicial  Committee  of  1863,  to  determine  the 
question  with  regard  to  the  testamentary  paper;  but  they  were  wliolly  relieved  from 
the  necessity  of  doing  so,  because  the  present  Appellant,  then  appearing  by  most 
[72]  able  Counsel,  as  the  Respondent  at  the  Bar,  deliberately  told  their  Lordships, 
that  although  the  paper  in  question  had  been  familiarly  called  a  Will,  the  name 
had  been  introduced  onh-  as  a  short  denomination  of  the  instrument,  which  in 
reality  was  not  testamentary,  and  neither  had,  nor  was  ever  intended  to  have,  the 
etfect  of  devising  the  property  ;  and  that  tlie  Respondent  did  not  claim  any  title 
under  it  as  a  testamentar}'  devise;  but  used  it  only  as  conclusive  evidence  of  what 
the  opinion  of  the  last  proprietor  was,  viz.,  that  this  Zemindary  was  in  reality  un- 
divided property.  It  is  quite  plain  why  the  learned  Counsel  for  the  then  Respondent 
adopted  that  course.  In  their  minds  it  was  thought  safest  to  rest  their  case  upon 
the  question  of  division  or  non-division.  They  appear  to  have  reasoned  thus:  — 
"  If  we  set  up  this  as  a  Will,  then  it  is  a  conclusive  declaration  by  the  alleged 
Testator  that  the  property  was  devisable  ;  and  if  devisable,  that  it  was  not  undivided. 
We  will,  therefore,  ab.stain  from  treating  that  instrument  as  an  instrument  of  title. 
We  will  abstain  from  insisting  upon  it  as  a  devise,  and  we  deliberately  tell  the 
Judicial  Committee,  that  it  is  not  to  be  regarded  as  lieing  in  any  sense  testamentary." 
The  result,  therefore,  was,  that  tlie  Judicial  Committee,  carefully  acting,  as  it  did 
throughout,  in  the  hope  and  with  the  express  object  of  preventing  further  litigation, 
recorded  in  its  judgment  the  fact  that  the  Respondent's  Counsel,  had  deliberately 
elected  to  disclaim  any  title  under  that  instrument  as  a  Will,  and  that,  therefore,  its 
validity  or  invalidity  became  no  longer  material  for  decision. 

Tliat  being  the  state  of  the  case,  we  are  now  called  upon  to  approve  of  a  suit, 
subsequently  instituted  by  the  very  person  who  had  deliberately  given  this  [73]  char- 
acter to  the  instrument,  a  suit  founded  upon  an  allegation  wholly  contradicting 
what  he  had  stated  to  this  Court  of  Justice,  and  insisting  upon  this"  paper  as  being 
a  valid  Will  and  testament.  It  is  impossible  that  any  such  suit  should  be  allowed  to 
proceed.  In  the  fir.st  place,  it  is  clear,  upon  the  former  record,  that  the  Appellant 
had  then  the  power  of  relying  upon  that  document  as  being  a  valid  Will.     He  in 
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effect  stated,  or  might  have  stated,  his  defeuee  iu  the  suits  of  1856  in  the  aheniative. 
He  luiglit,  tirst,  have  insisted  that  it  was  an  undivided  prcujerty,  and  that,  therefore, 
the  Plaintiff  in  tliose  s-uits  had  no  interest  therein:  and,  secondly,  he  might  liave 
pleaded,  but  if  it  shall  turn  out  to  be  a  divided  property,  then  my  title  arises  under 
this  instrument,  and  I  plead  and  rely  upon  it  as  amounting  to  a  valid  devise  in 
my  favour.  When  a  Plaintiff'  claims  an  estate,  and  the  Defendant,  Ijeing  in  posses- 
sion, resists  that  claim,  he  is  bound  to  resist  it  upon  all  the  grounds  that  it  is 
possible  for  him,  according  to  his  knowledge,  then  to  bring  forward.  The  present 
Appellant  might  have  insisted  on  the  validity  of  the  alleged  Will ;  but  instead  of 
doing  so  when  his  suit  came  on  to  be  heard  and  decided  in  the  Court  of  final  appeal, 
he  in  eft'ect  disclaimed  all  title  under  the  instrument  as  a  Will,  and  insisted  that  it 
must  be  regarded  by  the  Court  as  not  being  testamentary.  There  would  be  an 
end  to  all  security  in  the  administration  of  justice  if  the  course  now  taken  by  the 
Appellant  of  setting  up  the  Will,  were  allowed. 

On  every  ground,  therefore, — first,  on  the  general  ground  that  the  thing  was 
in  issue,  and  that  wliat  was  iu  issue  must  be  taken  to  have  been  decided  by  the 
judgment;  secondly,  upon  the  personal  ground  that  the  Appellant  having  used  this 
document  and  [74]  abandoned  all  right  to  it  as  a  Will,  cannot  now  use  it  for  a 
different  purpose;  we  are  of  opinion,  that  there  is  no  doubt  as  to  the  correctness  of 
the  determination  of  the  Court  below.  We  regard  this  suit,  in  which  the  present 
appeal  is  brought,  as  a  suit  instituted  without  bona  fides,  and  directly  contrary 
to  what  the  Appellant  must  be  considered  to  be  bound  by ;  and  we  have  no  hesitation, 
therefore,  in  advising  Her  Majesty  to  affirm  the  decree,  and  to  direct  that  this 
appeal  be  dismissed,  with  costs. 

Sir  R.  Palmer. — It  may  be  a  satisfaction  to  your  Lordships  to  know  tliat  what 
Sir  Hugh  Cairns  did  at  the  Bar  was  a  mere  repetition  of  what  had  been  done  in 
the  printed  answer  to  the  appeal  by  the  Respondent  in  India,  and  your  Lordships 
will  find  it  at  p.  L'18,  par.  39  of  the  Record  of  the  appeal  in  1863,  which  runs  thus: 
— "  In  opposition  to  par.  64  of  appeal  petition,  Respondent  submits  that  the  cor- 
respondence which  passed  at  the  time  shows  that  the  Government  authorities  did 
acknowledge  the  prima  facie  right  of  the  Respondent's  grandfather,  and  tliat  the 
Civil  Court  was  correct  in  terming  the  Will  a  mere  declaration  of  right.  It  is  only 
necessary  to  refer  to  Reg.  V.  of  1829  to  perceive  that  it  could  not  possibly  be  more, 
and  that  in  quoting  it  the  Government  Officers  could  only  have  viewed  it  in  that 
light,  and  not  as  a  bequest." 

Lord  Westbury. — I  am  very  glad  that  you  have  stated  that,  because  it  removes 
from  the  case  any  possibility  of  its  being  supposed  that  Sir  Hugh  Cairns  either 
mistook  or  exceeded  his  instructions. 

Sir  R.  Palmer. —  Tliat  was  my  motive  for  mentioning  it. 

[See  note  to  Katama  Xatrliier  v.  Tlie  R(tjah  of  SJiivaguc/iw,  9  Moo.  Ind.  App.  6 17. J 
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[75]  AI'POVIEU  alu,.,  .SEETAKAiMlKK ,— .-ly'/^-//""';  KAMA  SUBBA  AIYAN,  VEN- 
KATAKANA  AIYAN,  ANANTAMMAL,  ANNA  AIYAN.  and  ANANTANA 
RAIYANA  AIYA'^,— Respondents*  [Nov.  16.  17.  1866]. 

On  J/rpeal  from  the  Sudder  Dewanny  Adawhit  at  Madras. 

According  to  the  true  constitution  of  an  undivided  Hindoo  family,  no  individual 
member  of  the  family,  whilst  it  remains  undivided,  can  predicate  of  the 
joint  and  undivided  property,  that  he  has  a  certain  definite  share. 

The  proceeds  of  undivided  property  must  be  brought  to  the  common  chest  or 
purse,  and  there  dealt  with  according  to  the  modes  of  enjoyment  by  the 
members  of  the  family.  But  if  the  members  of  an  undivided  family  agree 
amoni>-  themselves  with  regard  to  particular  property,  that  it  shall  thence- 
forth be  the  subject  of  ownership,  in  certain  deiined  shares,  then  the  character 
of  undivided  property  and  joint  enjoyment  is  taken  away  from  the  subject 
matter  so  agreed  to  be  dealt  with ;  and  each  member  has  thenceforth  a 
definite  and  certain  share  in  the  estate,  which  he  may  claim  to  receive  and 
enjoy  in  severalty,  although  the  property  itself  has  not  been  actually  severed 
and  divided  [11  Moo.  Ind.  App.  89,  90]." 

Where,  therefore,  a  deed  of  partition  was  made  and  executed  by  the  members  of 
an  undivided  family,  dealing  with  and  making  actual  partition  of  a  portion 
of  the  joint  estate,  but  leaving  the  remainder  to  be  divided  at  a  future 
period  in  the  same  manner  ;  Held,  by  the  Judicial  Committee  (affirming  the 
judgment  of  the  Courts  below),  that  such  deed,  being  a  division  of  right, 
operated  as  a  conversion  of  the  tenancy  and  a  change  of  status  in  the  familj\ 
quoad-  the  property  specified,  changing,  as  it  were,  the  joint  tenancy  thereof 
into  a  tenancy  in  con)mon  :  and  by  operation  of  law  making  the  members  of 
the  previously  undivided  family  a  divided  family,  in  respect  of  such  pro- 
perty. 

In  this  case  the  suit  was  brought  by  the  Appellant  in  the  Court  of  the  Principal 
Sudder  Ameen  at  Tinnevelly.  The  object  of  the  suit  was  to  establish  his  claim,  as 
a  member  of  an  undivided  Hindoo  family,  to  a  moiety  by  right  of  inheritance  of 
the  family  [76]  property,  and  to  eject  three  of  the  Defendants  (the  present  Re- 
spondents) from  the  three  several  divided  shares  which  they  lield  of  such  property, 
under  a  deed  of  partition  made  in  the  year  1834,  to  which  deed  the  Appellant  was 
a  party. 

The  validity  of  the  partition  made  in  pursuance  of  this  deed  was  the  main 
question  in  the  suit.  The  Appellant  sought  to  invalidate  it,  principally  on  the 
ground  that  such  deed  of  division  being  only  partially  acted  on,  was,  therefore, 
wholly  void ;  that  certain  adoptions,  by  which  three  of  the  parceners  became 
members  of  the  family  when  undivided,  were  contrary  to  Hindoo  law  ;  that  the 
Appellant  was  a  minor  at  the  date  of  that  partition  ;  and  in  the  event  of  those 
points  being  decided  in  favour  of  the  Appellant,  he  supported  his  claim  to  a  moiety 
of  the  property  by  relying  on  a  partition  alleged  to  have  been  made  in  the  year 
1806,  by  tlie  then  members  of  the  family. 

The  Defendants  to  the  plaint  were  fifty-nine  in  number,  and  the  five  Respondents 
were  the  first-named  five  Defendants  ;  the  rest  of  the  Defendants  were  severally  holders 
of  mortgages,  and  other  derivative  and  subordinate  interest  in  the  different  shares 
taken  by  the  parceners  under  the  division  made  in  1834. 

The  facts  were  these  :  — 

The  common  ancestor  of  the  Appellant,  the  third  Respondent's  husband,  and  of 
the  fourth  and  fifth  Respondents,  was  one  Sitaramien.  who  died,  leaving  six  sons. 
These  sons  formed  an  undivided  family,  consisting  of  six  branches,  who.  after  the 
death  of  Sitaramien,  held  and  enjoyed  the  family  property  in  common. 


*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Westbury, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Edward  Vaughan 
Williams.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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111  thf  year  ISOG,  the  family  being  tlieu  undivided  [77]  and  the  first,  L<ecoud. 
and  third  sons  of  Sitaraniien,  the  connnon  ancestor,  being  dead,  their  three  sons, 
together  witli  the  three  surviving  sons  of  Sitaramien,  came  to  a  division  of  tlie 
faniily  property,  upon  which  the  Appellant  relied  as  the  foundation  of  his  claim. 
This  transaction  was  held  by  the  several  Courts  of  Sudder  Ameen,  the  Zillah,  and 
the  Sudder  Dewanny,  to  have  been  a  mere  temporary  arrangement,  and  not  in- 
tended to  be  permanent,  and  its  purpose  being  served,  a  reunion  of  the  family 
ensued,  after  which  the  parceners  continued  to  hold  the  property  as  an  undivided 
family  until  the  year  18:50. 

On  the  30th  of  September,  ls:U).  a  Kararnamah  (agreement)  was  entered  into 
by  the  then  surviving  members  of  the  family,  for  a  prospective  division  of  the 
family  villages  at  some  future  period,  as  might  be  agreed  on,  with  joint  cultiva- 
tion and  engagement  thereof  in  the  si.\  equal  shares  in  the  meanwhile.  Notlung, 
however,  was  done  to  carry  out  this  intended  division.  At  the  date  of  this  agree- 
ment, the  Appellant  was  a  minor,  and  a  party  to  it  by  his  Mother,  as  his  guardian. 

On  the  22nd  of  March,  1834,  a  further  deed  of  division  was  executed  between 
tiie  parties  to  the  deed  of  1830,  which  the  Appellant,  being  then  of  age,  executed. 
By  this  partition  the  property  was  divided  into  sis  equal  shares,  which  were 
separately  allotted  to  the  Appellant,  and  the  first,  second,  and  tiiird  Respondent, 
and  the  fathers  of  the  fourth  and  fifth  Respondents. 

On  the  19th  of  November,  1855,  the  Appellant  tiled  liis  ]ilaint  in  the  Court  of  the 
Principal  Sudder  Ameen  of  Tinnevelly,  against  tlie  Respondents  and  others  not 
parties  to  the  appeal,  stating  the  transac-[78]-tion  of  1806,  and  alleging  that  in 
March,  1834.  the  Apjiellant  and  the  second  Respondent,  Venkatarama  Ayan,  since 
deceased,  were  minors,  and  that  during  their  alleged  minorities  Sitaramien,  who 
had  been  adopted  by  the  Appellant's  elder  brother,  was  while  a  minor  of  only 
five  years,  adopted  witliout  authority,  by  that  brother's  widow,  Ananta  Animal,  the 
third  Respondent,  during  pollution  after  her  husband's  death.  And  that  in  March. 
1834,  during  the  minorities  of  the  Appellant  and  the  second  Respondent,  Sitaramien, 
through  his  mother,  joined  in  the  partition,  and  redistributed  the  faniily  property 
into  six  shares  contrary  to  law,  and  exchanged  deeds  of  partition,  but  that  such 
deeds  were  not  put  in  force.  The  plaint  then  alleged  circumstances  to  show  that 
certain  other  adopitions  made  by  some  of  the  family  were  illegal  and  invalid  ;  but 
which  fact  from  the  course  the  suits  took,  both  in  the  Courts  below  and  before  the 
Judicial  Committee,  it  is  not  necessary  to  specify  ;  and  then  went  on  to  allege, 
that  the  Appellant  was  the  Dwamushyayana  or  heir,  both  to  his  adoptive  father 
and  his  natural  father,  and  was  entitled,  as  such,  to  a  moiety  of  the  property  in 
question,  which  he  thereby  claimed,  the  other  moiety  falling  to  the  first  and  second 
Respondents  :  and  prayed  for  a  decree  for  an  account  of  his  moiety  of  the  property 
described  in  the  plaint,  authorizing  hiin  to  enjoy  his  share  according  to  the  local 
usages. 

The  effect  of  the  case  made  by  the  plaint  was,  that  by  the  disqualification  of 
Sitaraniien  and  the  fourth  and  fifth  Defendants,  three  of  the  parties  to  the  partition 
of  1834,  through  the  alleged  illegality  of  their  several  adoptions,  to  reduce  tlie 
family  from  six  to  three  members,  and,  having  regard  to  the  Appellant's  [79]  double 
capacity  of  heir  to  his  natural  as  well  as  to  his  adoptive  father,  the  family  property 
was  reduced  to  four  shares,  of  which  two  would  belong  by  proprietary  right  to  the 
Appellant,  as  such  conjoint  heir,  and  the  other  two  to  the  first  and  second  Defendants. 
The  Defendants,  the  present  Respondents,  filed  separate  answers.  The  first 
Defendant  denied  the  validity  of  the  second  Defendant's  adoption,  and  consequently 
his  right  to  any  share,  and  claimed  a  moiety  of  the  faniily  property  for  himself. 
The  second  Defendant  pleaded  his  minority  at  the  time  of  the  partition  of  1834, 
and  alleged  that  the  division  of  1806  had  been  confirmed  by  tlie  Courts. 

The  fourth  Defendant  relied  on  the  following  points: — First,  that  the  suit  was 
barred  by  the  Regulations  of  Limitation,  the  cause  of  suit  having  arisen  in  1834, 
and  the  suit  not  having  been  commenced  within  twelve  years.  Second,  that  the 
faniily  was  a  divided  one.  Third,  that  the  adoption  of  the  fourth  Defendant  was 
valid  ;  and  fourth  that  the  Appellant's  plea  of  Dwamushyayana  was  unsustainable. 
He  further  stated,  that  the  A]ipellaiit's  allenjation  of  his  being  a  minor  in  the  year 
1834,  was  false;  that  he  attained  his  full  age  in    1832-3,  and  that  ever  since  the 
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liarlilioii  of  l!<'H  the  property  in  question  had  been  enjoyed  by  the  parceners  as 
a  divided  family  according  to  "the  division  then  made,  as  iiad  been  admitted  by  the 
Appellant  in  certain  proceedings  and  depositions  before  the  Revenue  authorities; 
and  that  the  Appellant,  if  dissatisfied  with  that  division,  ought  to  have  brought  his 
suit  within  twelve  years.  In  respect  of  the  adoption  of  the  fourth  Defendant,  the 
answer  stated,  that  the  adoption  (the  fact  of  which  was  admitted  in  the  [80]  plaint) 
took  place  in  January,  18:36,  when  he  was  five  years'  old,  and  before  the  performance 
of  his  tonsure;  and  that  he  beitig,  at  the  time  of  filing  the  answer  in  1S5G,  twenty- 
tive  years  old,  the  interval  since  the  adoption  was  twenty  years,  and  exceeded  twelve 
years,  after  which  lapse  of  time  an  adoption  was  unimpeacliable.  The  answer 
"further  stated,  that  the  deed  of  division  in  1806  was  passed  simply  in  order  to 
evade  the  demands  of  Creditors,  but  w^as  not  effectuated  ;  and  that,  after  the  pressure 
of  the  Creditors  had  ceased,  the  parceners  cancelled  the  deed  of  1806,  and  agreed  by 
the  deed  or  agreement  of  1830  to  hold  and  enjoy  the  i)roperty  in  six  shares,  and 
to  live  separately  :  that,  conformable  to  that  agreement,  the  parceners,  by  the  deed  of 
the  L'2nd  of  Marcli,  1834,  divided  the  property  into  six  shares,  and  thenceforward 
held  and  enjoyed  the  same  in  severalty  accordingly,  and  had  ever  since  lived 
separately,  and  paid  fiscal  dues  separately.  That  after  the  division  of  1834  a 
dispute  arose  among  the  parceners  in  regard  to  the  house  grounds,  and  that  an 
agieeruent  was  passed  to  the  efi'ect  that  they  should  enjoy  them  according  to  the 
lots  cast  by  them  of  their  own  accord  in  April,  1834,  and  that  in  other  respects  the 
division  of  183-i  should  be  adhered  to  ;  and  he  further  stated  that  tlie  Appellant  had 
attested  a  deed  of  mortgage  made  by  the  fourth  Defendant  of  his  share  of  the 
property  in  1840;  and  that  from  such  fact,  in  conjunction  with  the  allegation  in 
the  plaint,  that  the  Appellant  and  the  first  and  second  Defendants  had  separately 
mortgaged  certain  portions  of  the  original  family  property,  it  was  evident  that  the 
Appellant  was  a  divided  member  of  the  family.  The  answer  also  referred  to 
Hindoo  law  authorities,  in  sup-[81]-port  of  the  validity  of  the  adoptions  impeached 
by  the  plaint  ;  and  averred,  with  reference  to  the  allegation  of  the  Appellant,  that 
he  was  a  Dwamushyayana,  or  heir  of  two  fathers,  that  the  claim  was  untenable. 

The  answer  of  the  fifth  Defendant  relied  upon  the  Regulation  of  Limitations, 
and  insi,sted  upon  the  validity  of  his  own  adoption,  as  conformable  to  the  custom  of 
the  southern  countries,  to  adopt  nephews  (sisters'  sons),  the  validity  of  the  second 
Defendant's  adoption,  which  stood  on  the  same  footing,  being  admitted  by  the 
Appellant.  He  claimed  also  the  benefit  of  the  fourth  Defendant's  answer,  as  a 
sufficient  defence  against  the  Appellant's  claim. 

The  answer  of  the  third  Defendant  relied  on  the  agreement  for  partition  of 
1830,  to  which  her  deceased  husband  and  the  five  other  parceners  were  parties  ;  the 
subsequent  agreement  of  1834,  and  upon  the  continuous  enjoyment  of  the  property, 
according  to  the  division  of  1834,  down  to  the  commencement  of  the  Appellant's 
suit.  She  relied  also  on  admissions  of  her  title  to  on^sixth,  made  by  the  Ai)pellant, 
in  the  course  of  various  proceedings  before  the  Officers  of  Revenue.  She  denied 
the  alleged  adoption  of  Sitaramien  when  under  pollution  :  and  she  averred  that  in 
February,  1834,  when  her  husband,  Ramakistnien.  was  laid  up  with  illness,  he,  in 
his  own  proper  person,  made  the  adoption  as  declared  by  Sastras,  and  died  sub- 
sequently. She  denied  also  the  legality  of  the  claim  of  the  Appellant  to  be 
Dwamushyayana,  or  son  of  two  fathers,  and  stated  that  the  custom  of  Dwa- 
mushyayana, did  not  exist  in  the  District  where  the  family  property  lay,  and  that 
the  Appellant  could  not  [82]  on  such  ground  lay  claim  to  a  moiety  of  the  estate. 
This  Defendant  claimed  also  the  benefit  of  the  answer  of  the  fourth  Defendant. 

The  cause  was  heard  by  the  Principal  Sudder  Ameen  of  Tinnevelly  (T.  Sundara 
Charlu),  and  on  the  14th  of  September,  1857,  the  plaint  was  dismissed."  The  Sudder 
Ameen  was  of  opinion,  that  whatever  might  have  been  the  nature  or  character  of 
the  alleged  division  of  1806,  the  division  of  1834  was  binding  on  the  Appellant, 
by  whom  it  had  been  executed  in  propria  persona,  by  affixing  his  own  mark,  and 
not  by  his  guardian,  as  was  the  case  with  the  agreement  of  1830.  It  was  ob.served 
by  the  Sudder  Ameen  that  the  Appellant  was  of  the  ace  of  discretion  at  the  time 
of  entering  into  the  agreement  of  1834  ;  that  in  the  Exhibit  XVII.,  which  was  a 
petition  presented  by  the  Plaintiff  to  the  Taluq  authorities,  he  admitted  the  division 
of  the  property  into  six  shares  by  the  agreement  of  1834,  and  also  the  fact  that  some 
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of  the  lands  were  afterwards  enjoj-ed  in  common,  and  that  some  were  divided  and 
enjoyed  in  six  shares;  that  under  these  circumstances  the  Plaintiff  and  the  first, 
second,  and  third  Defendants,  and  the  fathers  of  the  fourth  and  fifth  Defendants, 
became  divided  members;  that  notwithstanding  the  statement  of  the  Plaintiff  at 
the  hearing,  that  the  six  sharers  did  not  under  the  division  of  1834  enjoy  any 
portion  of  their  respective  shares,  or  the  produce  thereof,  and  that  he  the  Plaintiff' 
enjoyed  a  greater  share,  such  illegal  enjoyment  could  be  of  no  prejudice  to  the 
shares  of  the  lawful  coparceners,  and  could  confer  on  the  Plaintiff'  no  title  to  a 
greater  share  to  wliich,  under  the  Hindoo  law,  he  could  not  become  entitled,  for 
that,  according  to  the  text  of  the  Hindoo  law,  a  person  who  for  ten  years  [83]  lived 
separately,  and  performed  ceremonies  separately,  must  be  considered  as  divided, 
and  that  the  Plaintiff  had  in  his  deposition  admitted  that  ever  since  the  division  of 
1834:  the  parceners  had  lived  separately,  and  performed  the  anniversaries,  death, 
etc.,  separately.  As  regarded  the  adoptions  of  the  fourth  and  fifth  Defendants,  to 
which  the  Appellant  took  exception,  the  Judge  held  that  all  these  adoptions  were 
valid  by  the  Hindoo  law.  As  to  the  adoption  of  Sitaramien,  which  was  impeached 
ou  the  ground  of  its  having  been  made  by  the  third  Defendant  while  under  pollution 
after  her  husband's  death,  the  Sudder  Ameen  considered  it  proved  that  this  adoption 
was  not  made  by  the  third  Defendant  at  all,  but  by  her  husband,  Ramakistnien, 
himself,  shortly  before  his  death,  and  he  held  that  as  Sitaramien  was  dead,  the  third 
Defendant,  as  the  widow  of  Ramakistnien,  was  a  parcener  under  the  division 
of  1834. 

The  Appellant  appealed  to  the  Zillah  Court  of  Tinnevelly.  The  appeal  was  heard 
before  Mr.  E.  Story,  the  Civil  Judge,  and  the  decree  of  the  Court  below  affirmed,  on 
the  21st  of  May,  1858.  The  judgment  of  the  Zillah  Court  proceeded  on  the  ground 
that  the  Appellant  was,  by  his  own  showing,  seventeen  years  of  age  at  the  date  of 
the  division  in  March,  1834,  and,  not  being  a  ward  of  Court,  became  of  age  when 
sixteen  :  that  the  division  of  1834  was  sliown  to  have  been  acted  upon  by  all  parties, 
including  the  Aj:ipellant  ;  that  all  the  impeached  adoptions  took  place  more  than 
twelve  years  prior  to  the  institution  of  the  suit,  and  could  not,  therefore,  after  such 
a  lapse  of  time,  be  brought  into  question  ;  that  the  equality  or  inequality  of  the 
division  of  1834  was  of  no  moment,  and  that,  as  the  Appellant  had  not  proved  his 
own  title  to  the  shares  of  the  third,  fourth,  [84]  and  fifth  Respondents,  it  mattered 
not  whether  their  defence  had  or  had  not  been  substantiated. 

From  this  decree  the  Plaintiff  appealed  to  the  Sudder  Dewanny  Adawlut  at 
Madra-s. 

On  the  26th  of  April,  1860,  tliat  Court,  consisting  of  Messrs.  Frere,  Strange,  and 
Beauchamp,  pronounced  the  Court's  decree;  after  stating  the  facts  of  the  case,  the 
Court  delivered  their  judgment  upon  the  question  of  division  in  1834,  in  the  follow- 
ing terms: — "After  hearing  argument  on  either  side,  the  Court  consent  to  extend 
their  investigation  to  the  consideration  of  the  various  other  points  of  law  embraced 
in  the  case,  namely,  the  circumstances  of  the  family  as  to  division,  and  the  validity 
of  the  disputed  adoptions.  It  is  attempted  on  the  part  of  the  Plaintift"s  Counsel  to 
maintain  his  rights  under  the  alleged  division  of  1806.  The  Court,  however,  view 
the  plea  as  untenable.  It  is  not  in  accord  with  the  form  in  which  the  plaint  has 
been  drawn  up,  which  puts  the  family  forward  as  virtually  undivided,  and  calculates 
the  shares  as  consisting  of  six  equal  parts.  It  is  pleaded  that  the  Plaintiff  is  not 
bound  by  the  arrangement  of  1834,  on  the  ground  that  he  was  then  a  minor.  This 
plea  has  been  negatived  in  the  Ijower  Courts,  it  having  laeen  found  by  the  Exhibit 
XIX.  that  the  Plaintiff  had  accounted  himself  twenty-nine  years  of  age  in  1846. 
which  would  show  him  to  have  been  more  than  sixteen  years  old,  or  in  his  niajoritv, 
in  1834.  The  Court  observe  also  that  in  the  years  1845,"  1846,  and  1847,  the  Plaintiff 
has  spoken  of  the  division  of  1834  as  a  transaction  in  which  he  liad  been  concerned, 
and  has  stated  that  it  had  in  part  been  carried  out,  as  appearing  liv  the  Defendant's 
Exhibits  XVIl.  and  XIX.,  and  Plaintiff's  Exliibit  Z,  so  that  [85]  the  Plaintiff  is 
precluded  now  from  disputing  the  fact  or  questioning  his  liabilities  under  it.  At  the 
hearing  of  this  appeal  the  objection  taken  to  the  adoption  of  Sitaramien  has  been 
witJidrawn,  and  it  is  found  that  on  previous  occasions,  namely,  in  the  aforesaii^ 
Exhibits  XVIL  and  Z,  the  Plaintiff  has  recognized  this  adoption.  The  fact  of  th«5 
family  being  in  a  divided  state  furthermore  vests  this  share  in  the  third  Defendant, 
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wliatevor  may  ha  said  of  the  addptioii  of  .Sitaraiiiieii,  who  was  demised.  Tlie 
adoption  of  the  fourth  and  fifth  Defendants  occurred  in  tlie  years  1837  and  184-J 
respectively.  In  the  Exhibit  Z,  dated  in  lSi7,  the  Plaintifi  has  mentioned  that  illegal 
ado])tions  had  been  made  in  the  family,  but  without  specification  of  such  adoptions. 
It  appears,  liowever,  that  on  a  previous  occasion,  namely,  in  1846,  the  Plaintiff 
admitted  these  parties  to  be  shareholders,  as  shown  by  Exhibit  XIX.,  without  in  any 
way  objecting  to  their  position  in  the  family  ;  and  in  Exhibit  XXVI. ,  which  is  a  family 
tree  made  use  of  by  Plaintiff,  their  names  appear  as  members  of  the  family.  The 
Court  is  of  opinion^  that  the  Plaintiff  is  precluded  from  challenging  these  adoptions, 
by  liis  own  past  acquiescence  therein.  The  second  Defendant  has  demised  :  but  as 
his  share  fonns  the  subject  of  the  appeals  Nos.  191  and  192  of  1859,  it  is  not  neces- 
sary to  deal  therewith  in  the  present  suit.  The  Court  so  far  amend  the  decrees  below 
as  to  award  to  the  Plaintiff  a  sixth  share  in  the  villages  mentioned  in  the  Exhibit 
XLII.  as  still  undivided.  The  Plaintiff's  suit  having  been  based  upon  a  misrepre- 
sentation of  his  title,  and  it  not  appearing  that,  had  he  confined  his  demands  to  so 
much  as  was  really  his  due,  compliance  therewith  would  have  been  refused  by  the 
Defendants,  the  Court  [86]  resolve  to  charge  the  Plaintiff  with  the  whole  costs  of 
the  suit." 

The  Appellant  applied  to  the  Sudder  Dewanny  Adawlut  for  a  review  of  the 
above  judgment,  but  the  petition  was  rejected  by  an  Order,  dated  the  5th  September, 
1860. 

From  tlie  above  decree  and  the  Order  of  the  Sudder  Court  of  Madras,  refusing 
a  review  of  judgment,  the  present  appeal  was  brought. 

Mr.  W.  W.  Mackeson,  for  the  Appellant. — The  question  of  disability  arising  from 
infancy  raised  in  the  Court  below  is  abandoned.  The  principal  points  now  relied 
on  are,  first,  as  to  the  effect  of  the  alleged  deed  of  partition  made  in  the  year  18."?4. 
Upon  this  question,  it  is  submitted,  the  Courts  in  India  proceeded  in  their  judg- 
ments on  a  false  basis,  namely,  that  there  was  a  complete  and  valid  division  by  the 
deed  made  in  the  year  1834.  Such  was  not  the  case;  no  entire  division  of  the  family 
jirojierty  was  made  by  metes  and  bounds,  and  the  evidence  sliows  the  deed  did  not 
operate  as  a  complete  division.  It  lias  been  ruled  by  the  Courts  in  India,  that  the 
mere  fact  of  the  registry  of  an  estate  in  separate  portions  is  not  conclusive  of  the 
fact  of  division.  A  partial  and  incomplete  division  is  no  division  at  all.  Strange's 
Hindu  Law,  Vol.  I.,  pp.  195,  209  [2nd  Ed.].  Strange's  Hindu  Law,  Vol.  II.,  p.  53. 
Doe  dem.  Remmaut  Seat  v.  Bulram  Chwnder  (Morton's  Rep.  80),  Prairnl-issen  Mitter 
V.  Sreermitty  Ramsoon<h-y  Dmsee  (1  Fulton's  Rep.,  110,  and  see  authorities  collected 
on  this  point,  6  Moore's  Ind.  App.  Cases,  546).  The  mere  execution  [87]  of  a  deed 
of  division,  therefore,  if  not  acted  upon,  cannot  alter  the  condition  of  an  undivided 
family.  The  Hindoo  law  recognizes  no  arrangement  as  constituting  a  divided  status, 
nothing  short  of  entering  upon  the  enjoyment  of  the  respective  shares,  and  that 
under  a  valid  division.  Here  the  deed  of  1834  of  the  intended  division,  having 
been  only  partially  acted  upon,  is  void.  Moreover,  the  intended  division  was 
unequal,  which  also  invalidates  the  partition. 

Secondly,  with  regard  to  the  alleged  adoption  of  the  fourth  and  fifth  Respondents. 
It  is  submitted  that  there  is  no  evidence  to  support  that  fact,  but  if  so,  they  were 
invalid  in  law.  There  can  be  no  adoption  of  a  sister's  son.  Strange's  "  Manual  of 
Hindu  Law,"  p.  22,  pars.  84  and  86  [2nd  Ed.].  "  Princ.  of  Hindu  and  Mohammadan 
Law,"  p.  70,a  by  W.  Macnaghten  [Ed.  by  H.  H.  Wilson].  Sutherland  On  Adoption, 
p.  35.  Strange's  Hindu  Law,  Vol.  I.,  pp.  83,  84  [2nd  Ed.].  Ramalinrra  PiUai  v. 
Sad-asiva  Pill/ii  (9  Moore's  Ind.  App.  Cases,  510).  Narasammdl  v.  Balan'imdchdrhi, 
(1  Stoke's  Mad.  H.C.  Reps.,  420).  The  adopted  must  be  one  who  might  have  been 
issue  of  the  adopter,  as  the  child  of  one  whom  the  adopter  might  have  married. 
Strange's  Hindu  Law,  Vol.  I.,  p.  83.  The  objection  as  to  tonsure  having  taken  place 
before  adoption  is  now  also  abandoned.  As  a  general  rule,  tonsure  places  a  son 
inextricably  in  his  family,  but  investiture  prevents  adoption.  Strange's  "  Manual 
of  Hindu  Law,"  p.  26.  Sutherland  On  Adoption,  p.  124.  Strange's  Hindu  Law, 
Vol.  I.,  p.  89. 

Again,  the  decree  is  wrong,  as  the  Appellant  is  entitled  as  Dwyamushva^'ana, 
or  son  of  two  fathers,  to  seven-twelfths  instead  of  one-sixth,  as  decreed  by  the  Sudder 
Court.    As  a  general  rule,  the  adopted  son  [88]  cannot  be  heir  in  his  natural  family, 
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but  only  to  his  adopted  father;  but  it  is  otherwise  where  the  natural  and  adoj)tive 
fathers  agree  that  the  adopted  shall  retain  his  natural  rights,  or  belong  to  both 
fathers.  If  a  man  having  two  sous  gives  away  one,  and  his  other  son  die,  and  their 
issue  fail,  the  adopted  son  may  resume  his  natural  rights.  Sutherland  On  Adoption, 
pp.  127,  187. 

Mr.  Prendergast,  for  the  third,  fourth,  and  fifth  Respondents. — The  family  of  the 
parties  to  the  suit  was  a  divided  family.  The  right  to  impugn  the  validity  of  the 
partition  deed  of  1834,  if  any  error  existed,  which  is  denied,  was  barred  by  lajjse  of 
time  under  the  law  of  limitation,  us  well  as  by  the  acquieseenee  of  the  parties 
before  the  commencement  of  the- suit.  The  partition  made  in  18.'i4  was  made  with 
the  personal  concurrence  of  the  Appellant,  who,  it  is  acknowledged,  at  that  time 
was  under  no  legal  disability.  He  is,  moreover,  as  appears  from  the  evidence, 
estopped,  by  his  own  acts  and  declarations  subsequent  to  the  partition,  from  im- 
pugning its  validity.  With  regard  to  the  adoptions  which  the  Appellant  impugn.■^, 
the  evidence  in  the  cause  i.s  sufficient  to  establish  their  validity  ;  but  if  the  Appellant 
had  any  right  to  question  their  validity,  such  right  is  barred  by  the  lajJse  of  time 
before  the  commencement  of  the  suit.  The  decree,  therefore,  of  the  Sudder  Dewanny 
Adawlut  was  in  all  respects  just  and  proper,  and  ought  to  be  affirmed,  and  this 
appeal  dismissed  with  costs. 

The  Right  Hon.  Lord  Westbur}-. — This  is  an  appeal  brought  from  a  decree  of 
the  Sudder  Court  at  Madras,  which  affirmed  the  decree  of  [89]  the  Zillah  Court  of 
Tinnevelly,  which  itself  affirmed  the  original  decree  of  the  Sudder  Ameen  of  that 
District.  It  is,  therefore,  an  ajipeal  from  three  decrees,  unanimous  in  rejecting  the 
claim  of  the  Appellant. 

The  present  appeal  is  founded  upon  an  allegation  that  certain  property  (sliares 
in  which  are  claimed  by  the  Appellant)  continues  the  undivided  property  of  the 
family  of  which  the  Appellant  was  a  member,  and  which  was  originally  an  undivided 
family.  The  foundation  of  tlie  defence  to  the  Appellant's  claim  is  an  instrument, 
which  we  will  call,  for  the  present  purjiose,  a  deed  of  division,  dated  the  ■22nd  of 
March,  18.34. 

Certain  principles,  or  alleged  rules  of  law,  have  been  strongly  contended  for 
by  the  Appellant.  One  of  them  is,  that  if  there  be  a  deed  of  division  between  the 
members  of  an  undivided  famih-,  which  speaks  of  a  division  having  been  agreed  upon, 
to  be  thereafter  made,  of  the  property  of  that  family,  that  deed  is  ineffectual  to 
convert  the  undivided  propei-ty  into  divided  property  until  it  has  been  completed  by 
an  actual  partition  by  metes  and  bounds. 

Their  Lordships  do  not  find  that  any  such  doctrine  has  been  established  ;  and  the 
argument  appears  to  their  Lordships  to  proceed  upon  error  in  confounding  tlie 
division  of  title  with  the  division  of  the  subject,  to  which  the  title  is  applied. 

According  to  the  true  notion  of  an  undivided  family  in  Hindoo  law,  no  indi- 
vidual memlier  of  that  family,  whilst  it  remains  undivided,  can  predicate  of  the 
joint  and  undivided  property,  that  he,  that  particular  member,  has  a  certain 
definite  share.  No  individual  member  of  an  ui]divided  family  could  go  to  the  place 
of  the  receipt  of  rent,  and  claim  to  take  from  the  [90]  Collector  or  receiver  of  the 
rents,  a  certain  definite  share.  The  proceeds  of  undivided  jiroperty  must  be  brou"ht. 
according  to  the  theory  of  an  undivided  family,  to  the  conmion  cliest  or  purse,  and 
then  dealt  with  according  to  the  modes  of  enjoyment  by  the  members  of  an  un- 
divided family.  But  wlien  the  members  of  an  undivided  family  agree  among  them- 
selves with  regard  to  particular  property,  that  it  shall  thenceforth  be  the  subject  of 
ownership,  in  certain  defined  shares,  then  the  character  of  undivided  projiertv  and 
joint  enjoyment  is  taken  away  from  the  subject-matter  so  agreed  to  be  dealt  "with  ; 
and  in  the  estate  each  member  has  thenceforth  a  definite  and  certain  share,  whicli 
he  may  claim  the  right  to  receive  and  to  enjoy  in  severalty,  although  the  property 
itself  has  not  been  actually  severed  and  divided. 

With  reference  to  the  cases  in  the  Madras  High  Court  wliich  liave  been  relied 
upon  by  the  Appellant,  we  believe,  upon  an  examination  of  them,  that  there  is  not 
to  be  found  in  any  one,  clearly  and  affirmatively,  the  doctrine  contended  for  with 
reference   to    an    agreement   for  the   conversion   of   joint  ownership    into   .sejiarate 

35 


XI  MOORE  IND.  APP.,  91       APl'OVIER  ('.   RAMA  SUBBA  AIVAN  [186G] 

owufi-slup,  iiamel}-,   that   such  agreL-iiieiit   is  of  no  effect   to  convert   an   undivided 
family  into  a  divided  faniih-  without  an  actual  partition. 

In"  the  last  case  cited  and  relied  upon  by  the  Appellant,  decided  in  the  niontli 
of  February,  1865,  in  the  High  Court  at  Madras,  that  Court  refuses  to  assent  to 
the  doctrine  that  nothing  short  of  an  alisolute  partition  by  metes  and  bounds  in  the 
lifetime  of  the  different  members  will  make  the  shares  of  the  property  divided. 

Undoul>tedly  their  Lordships  would  be  unwilling  to  reverse  any  rule  regarding 
property  which  had  been  [91]  lonf<  and  consistently  acted  upon  in  the  Courts  of  the 
Presideiii'y,  but  it  is  impossible  for  them  here  to  come  to  the  conclusion  that  the 
doctrine  contended  for  by  the  Appellant  is  to  be  considered  a  rule,  which  has  been 
so  accepted  or  acted  upon  by  those  Courts.  Upon  an  examination  of  the  cases,  it 
wull  be  found  that  in  soine  the  deed  of  partition  was  not  attended  by  any  subse- 
quent act,  and  had  been  repudiated  by  subsequent  conduct  of  the  parties;  and  in 
another  of  the  cases  cited,  where  there  had  been  a  decree  of  partition,  it  seems  that 
the  decree  of  partition  had  been  abandoned. 

If,  then,  the  rules  derivable  from  the  true  theory  of  an  undivided  family  are 
such  as  we  have  described,  and  are  not  at  variance  with  any  settled  course  of  legal 
decision, — let  us  apply  those  rules  to  the  deed  upon  which  this  case  in  reality 
depends. 

The  Appellant  admits  that  the  deed  was  operative  with  regard  to  a  certain 
number  of  villages,  because,  he  says,  those  were  actually  divided  ;  but  he  contended 
it  was  not  a  deed  which  made  the  family  a  divided  family  with  regard  to  the  rest 
of  the  villages,  because  it  has  not  been  followed  by  actual  partition. 

It  is  necessary  to  bear  in  mind  the  twofold  application  of  the  word  "  division." 
There  may  be  a  division  of  right,  and  there  may  be  a  division  of  property;  and 
thus,  after  the  execution  of  this  instrument,  there  was  a  division  of  right  in  the 
whole  property,  although,  in  some  portions,  that  division  of  right  was  not  intended 
to  be  followed  up  by  an  actual  partition  by  metes  and  bounds,  that  being  postponed 
till  some  future  time  when  it  would  be  convenient  to  make  that  partition. 

The  deed,  after  dealing  with  the  villages  that  were  [92]  intended  at  once  to  be 
the  subject  of  an  actual  partition,  proceeds  thus: — "But  inasmuch  as  it  is  not 
intended  to  divide  now" — What  is  the  meaning  of  the  words,  "divide  now?" 
Clearly,  to  make  the  same  partition  of  the  villages  that  follow  sis  had  previously 
been  directed  to  be  made  of  the  villages  which  precede.  "  But  inasmuch  as  it  is  not 
convenient  to  divide  now  our  moiety  of  the  villages "  (then  follows 
an  enumeration  of  the  villages),  "  we  shall  divide  every  year  in  six 
shares  the  produce  of  them,  and  enjoy  it,  after  deducting  the  Cirkar  kist  and 
charges  on  the  villages."  Nothing  can  express  more  definitely  a  conversion  of  the 
tenancy,  and  with  that  conversion  a  change  of  the  status  of  the  family  quoad  this 
property.  The  produce  is  no  longer  to  be  brought  to  the  common  chest,  as  repre- 
senting the  income  of  an  undivided  property,  but  the  proceeds  are  to  be  enjoyed  in 
six  distinct  equal  shares  by  the  members  of  the  family,  who  are  thenceforth  to 
become  entitled  to  those  definite  shares.  Thus — using  the  language  of  the  English 
law  merely  by  way  of  illustration — the  joint  tenancy  is  severed,  and  converted  into 
a  tenancy  in  common. 

Then,  if  there  be  a  conversion  of  the  joint  tenancy  of  an  undivided  family  into 
a  tenancy  in  connnon  of  the  members  of  that  undivided  family,  the  undivided  family 
becomes  a  divided  family  with  reference  to  the  property  that  is  the  subject  of  that 
agreement,  and  that  is  a  separation  in  interest  and  in  right,  although  not  immedi- 
ately followed  by  a  de  facto  actual  division  of  the  subject-matter.  This  may  at  any 
time  be  claimed  by  virtue  of  the  separate  right. 

The  words  with  which  this  instrument  of  the  22nd  of  March,  1834,  concludes, 
manifest  an  intention  to  become  divided,  for,  after  expressing  that  they  have  [93] 
already  divided  the  silver  and  brass  utensils,  the  parties  use  the.se  words: — "We 
have  henceforward  no  interest  in  each  other's  effects  and  debts  except  friendship 
between  us."  We  find,  therefore,  a  clear  intention  to  subject  the  whole  of  the  pro- 
perty to  a  division  of  interest,  although  it  was  not  immediately  to  be  perfected  by 
an  actual  partition. 

We  have  examined  the  whole  of  these  papers  with  great  anxiety  and  care  ;  we 
have  been  very  much  assisted  by  the  arguments  at  the  Bar  ;  and  bv  the  able  manner 
in  which  the  cases  on  both  sides  have  been  prepared.     We  have  no  doubt  of  the  true 
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principle  wliicli  is  applicable  to  the  matter,  or  of  the  legal  effect  of  this  deed  of 
March,  183-t.  It  operated  in  law  as  a  conversion  of  the  character  of  the  property  and 
an  alteration  of  the  title  of  the  family,  converting  it  from  a  joint  to  separate  owner- 
ship, and  we  tliink  the  conclusion  of  law  is  correct,  viz.,  that  that  is  sufficient  to 
make  a  divided  family,  and  to  make  a  divided  possession  of  what  was  previously 
undivided,  without  the  necessity  of  its  being  curried  out  into  an  actual  jiartition  of 
the  subject-matter. 

Upon  all  these  grounds  we  concur  with  the  decisions  of  tlic  Courts  below,  and 
we  think  it  right  to  advise  Her  Majesty  to  dismiss  this  ajipeal,  and  to  dismiss  it 
with  costs. 

As  the  Appellant  admitted,  with  great  propriety,  that,  provided  the  conclusion 
of  their  Lordships  was  that  the  property  was  divided,  then  the  shares  which  lie  now 
claims  have  followed  a  course  of  descent  with  which  he  has  no  right  whatever  to 
interfere, — we  say  nothing  upon  the  question  of  adoption.  Her  Majesty's  Order  will 
merely  confirm  the  decree  of  the  Court  below. 

[See  RajaJi  Siiraneni  Vencata  Gopala  Naraiimlia  Rote,  Bahodoor,  v.  Rajah  Siiraneni 
Lnkshma  Venkatna-  Roir,  1869,  13  Moo.  Ind.  App.  138  ;  Ra:ni  Chiinder  Dutt 
V.  Chiinder  Coomar  Miindul,  1869,  13  Moo.  Ind.  App.  181  :  Riinjeet  Sinqh  v. 
Kooer  Gnjraj  Singh,  1873,  L.R.  1  Ind.  App.  9:  Baboo  Doorga  Pershad  v. 
Mussunuif  Kunditn  Komrar,  1873,  L.R.  1  Ind.  App.  55  ;  Girdharee  LaJl  v. 
Kantoo  Lall,  1874,  L.R.  1  Ind.  App.  ^29  ;Ameeroonisf;a  EJiatoon  v.  Ahedoonissa 
Khatoon.  1874-75,  L.R.  2  Ind.  App.  99  :  Chidvmharam  Chcfliar  v.  Goii.ri  Narhiar, 
1879,  L.R.  6  Ind.  App.  181.] 


[94]  ASHRUFOOD  DOWLAH  AHMED  HOSSEIN  KHAN  BAHADOOR.  and 
WAZEEROON  NISSA  BY^GVli,— Appellants ;  HYDER  HOSSEIN  KHAN, 
cdia^i  ACHEY  ^kB.m,—Re.-<pondent*  [Nov.   25,   1866]. 

On  appeal  from  the  Court  of  the  Judicial  Co'mmix.<iio'iier  of  Oiide. 

According  to  the  Mahomedan  law,  the  presumption  of  legitimacy  from  marriage, 
follows  the  bed,  and  whilst  the  marriage  lasts,  the  child  of  the  woman  is  taken 
to  be  the  husband's  child:  but  this  presumption  is  not  ante-dated  by  relation. 
An  ante-nuptial  child  is  illegitimate;  a  child  born  out  of  wedlock  is  il- 
legitimate, but  if  acknowledged  by  tlie  father  he  acquires  the  status  of 
legitimacy.  Such  acknowledgment  may  be  express  or  implied,  directly 
proved  or  presumed  [11  Moo.  Ind.  App.  113,  114]. 

By  the  same  law,  the  denial  of  a  son  either  of  Nikalee  (regular),  or  Mootahar 
(irregular)  marriage  after  an  e.stablished  acknowledgment,  is  untenable, 
though  supported  by  a  deed  of  disclaimer  and  repudiation  by  the  father 
[11  Moo.  Ind.  App.  Ill,  112]. 

Suit  by  the  son  and  daughter  of  A.,  a  Mahomedan  of  the  Sheah  sect,  claiming  as 
his  sole  heirs,  for  a  declaration  of  the  illegitimacy  of  B.,  who  claimed  to  be 
also  a  son  of  A.,  and  co-heir,  as  the  issue  of  a  Moottah,  or  inferior  marriage, 
and  as  having  been  acknowledged  by  A.  in  the  lifetime  as  his  son.  Such 
marriage  not  having  been  proved  to  have  taken  place  previous  to  the  birth 
of  B.  and  the  acknowledgment  of  the  sonship  not  being  satisfactorily  proved, 
held  by  the  Judicial  Committee,  reversing  the  decision  of  the  Court  of  the 
Judicial  Commissioner  of  Oude,  that  B.  was  not  intitled  to  any  share  of  the 
property  of  A.,  notwithstanding  that  he  had  been  put  in  possession  of  a 
tliird  by  a  decree  in  a  summary  suit  for  the  administration  of  A.'s  estate. 

Held  also  that  the  onus  of  proof  of  his  illegitimacy  was  upon  the  Plaintiffs  in 
such  sul>sequent  suit  [11  Moo.  Ind.  App.  108,  109].        ' 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  West- 
bury,  the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Edward 
Vaughan   Williams.     Assessor, — The   Right   Hon.    Sir   Lawrence    Peel. 
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\Ylierf  a  .suniuiary  suit  is  instituted  to  enfoixe  a  claiia  to  possession  of  pro- 
perty, and  tiie  question  in  dispute  necessarily  involves  the  right,  the  Claim- 
ant ouiijlit  to  he  directed  at  once  to  proceed  in  a  regular  suit,  and  not  to  be 
left  to  proceed  under  the  Acts,  Nos.  XIX.  and  XX.  of  1841,  and  X.  of  1851, 
which  do  not  determine  tiie  riglit,  Isut  only  give  possession  to  the  prima  facie 
lieirs. 

The  suit  out  of  whicii  this  appeal  arose  was  originally  brought  in  the  Civil 
Court  at  Lucknow,  ijy  the  Appellants,  the  son  and  daughter,  and,  as  such,  claiming 
as  sole  joint  heirs  of  Nawab  Aiueenood  Dowlah,  deceased,  formerly  Vizier  and 
Prime  Minister  of  the  late  King  of  Oude,  against  the  Respondent,  who  [95] 
claimed  to  be  a  son  of  the  deceased  Nawab,  and  as  such  a  co-heir  with  the  Apiiellauts, 
to  estaiilish  their  right  of  inheritance  and  a  declaration  of  the  Respondent's  il- 
legitimacy. 

The  parties  were  Mahomedans  of  the  Sheah  sect.  The  Respondent  claimed  to 
be  a  son  of  the  Nawab  Ameenood  Dowlah,  V)ut  the  Appellants  alleged  that  he  was 
illegitimate;  he,  however,  relied  on  a  Moottah  (or  irregular)  marriage  of  his 
mother  with  the  Nawab,  and  his  consequent  birth  in  wedlock,  and  insisted  that 
the  Nawab  had  in  hi.s  lifetime  acknowledged  him  as  his  son ;  and  he  further  relied 
on  a  decision  of  the  Civil  Judge  at  Lucknow  in  a  summary  suit  for  the  administra- 
tion of  the  goods  of  the  Nawab,  under  the  Acts,  Nos.  XIX.  and  XX.  of  1841  and 
X.  of  1851,  by  which  he  had  obtained  a  certificate  of  joint  administration  and 
title  with  the  Appellants,  subject  to  their  right  to  bring  a  suit  to  prove  his  illegiti- 
macy. The  Appellants  denied  the  Moottah  marriage,  and  the  declaration  and 
acknowledgment  by  the  Nawab  of  the  Respondent  as  his  son,  and  they  set  up  and 
relied  on  a  deed  of  disclaimer  and  repudiation  of  the  Respondent,  executed  by  the 
Nawab  in  his  lifetime,  denying  that  the  Respondent  was  his  son,  which  deed  was 
proved  in  the  suit. 

The  suit  was  tried  and  a  verdict  given  by  a  Puuchayet,  acting  as  a  jury,  the 
constitution  of  which  was  [96]  thus  descrilied  by  the  Civil  Judge  :  "  Each  party 
named  ten,  and  thus  we  had  an  array  of  twenty  of  the  first  Mahomedans  at  Lucknow, 
including  the  High  Prie.st  and  another  Priest  of  high  autliority.  Challanges 
were  allowed  till  only  five  remained  on  each  side,  and  every  man  of  this  panel,  ten 
in  all,  was  mutually  approved  Ijy  the  parties."  The  fact  of  a  Moottah  marriage, 
by  the  Nawab,  with  the  Respondent's  mother,  a  person  of  low  station  in  life,  and 
originally  one  of  his  menial  servants,  was  estaljlished,  but  there  was  a  failure  of 
proof  that  such  marriage  preceded  the  birth  of  the  Respondent  ;  the  efl'ect  of  the 
evidence  upon  that  point,  as  well  as  upon  the  question  of  his  acknowledgment  by 
the  Nawab,  and  of  the  deed  of  repudiation,  is  fully  stated  in  their  Lordships'  judg- 
ment. On  the  four  issues  put  to  them  on  these  matters  in  the  Court  below,  the 
Punchayet  found,  first,  that  tlie  Moottah  marriage  took  place  after  the  Respondent's 
birth  ;  secondly,  that  no  acknowledgment  by  the  deceased  Nawab  that  the  Respon- 
dent was  born  of  his  body  had  l)een  proved,  according  to  the  conditions  of  law,  and 
that,  therefore,  no  deed  of  repudiation  was  correct  ;  thirdly,  they  found  that  it 
was  not  proved  that  the  Respondent  was  a  son  begotten  of  the  body  of  the  deceased 
Nawab ;  fourthly,  they  found  that  had  sonship  been  proved  according  to  law, 
then,  after  payment  of  the  marriage  settlement  of  the  Muskoohah  wif^,  the  son 
would  have  received  an  equal  share  of  the  residue  with  the  other  son  ;  but,  by  law, 
an  adopted  son  had  no  legal  claim  to  a  share,  provision  depending  on  the  pleasure 
of  the  heirs. 

It  appeared  that  the  following  question  was  put  to  the  High  Priests,  who  were 
of  the  jury: — 'What  would  [97]  constitute  proof  of  sonship,  according  to  the 
Sharrah?  and  they  replied,  that  had  the  Nawab  distinctly  stated  the  Defendant  to 
be  his  son,  whether  orally  or  in  writing,  that  would  have  been  conclusive  ;  or  had 
the  son  been  the  issue  of  the  Master  by  his  slave  girl,  that  would  also  create  an 
heir  ;  or  if  he  was  admitted  to  his  right  by  the  acknowledgment  of  the  other  heirs 
that  would  suffice. 

Tlie  Civil  Judge,  Mr.  Fraser,  by  his  judgment,  dated  the  6th  of  June,  1861, 
stated  his  concurrence  in  and  approval  of  the  verdict  of  the  jury,  as  follows:  — 
"  If  in  my  own  opinion,  I  differed  materially  from  these  findings  on  the  issues,  I 
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sliould  still  hesitate  to  touch  the  unanimous  verdict  of  such  a  strong  body  of 
intelligent  and  independent  Mahoniedans,  but  as  my  views  are  substantially  the  same 
as  theirs,  I  liave  no  hesitation  in  accepting  their  verdict ;  "  and  he  decreed  in 
favour  of  the  Appellants,  rejecting  the  claim  of  the  Respondent,  whom  he  declared 
illigitimate,  and  cancelled  the  summai'y  decision  recognizing  him  as  a  joint  heir 
with  the  Appellants  to  the  late  Vizier's  estate. 

The  Respondent  appealed  to  the  Judicial  Commissioner  of  Oude,  and  the  Com- 
missioner, Mr.  Campbell,  by  his  decree,  dated  the  12th  of  July,  1861,  reversed  the 
decree  of  the  Civil  Judge,  and  held  the  Respondent  legitimate.  The  material  part 
of  his  judgment  was  in  these  terms: — "In  my  opinion,  in  a  case  like  this,  both 
under  the  well-ascertained  principles  of  the  Mahomedan  law,  and  in  the  form  in 
which  the  case  came  before  the  Court,  the  onus  of  rebutting  the  ordinary  legal 
presumption  of  legitimacy,  by  proving  illegitimacy,  lay  entirely  on  the  Plaintiffs. 
The  Punchayet  was  not  a  regular  Jury,  but  a  selected  body  very  irregularly  con- 
stituted, several  of  them  having  been  before  mixed  up  in  the  case,  and  having 
[98]  during  the  trial  also  given  testimony  as  witnesses.  They  have  also  mixed  up 
the  law  and  the  fact.  As  I  put  the  onus  of  proof,  their  findings — i.e.  that  it  is  not 
proved  that  there  was  a  marriage  before  birth,  and  that  it  is  not  proved  by  legal 
witnesses  that  the  Appellant  (Defendant  in  the  suit)  was  the  son  of  the  deceased — are 
of  no  avail.  They  do  not  find  it  proved  that,  in  fact,  the  Appellant  was  not  the  son 
and  was  unlawfully  begotten.  The  only  point  they  find  sufficiently  is,  that  the  deed  of 
repudiation  is  correct  ;  and  if  by  that  they  mean  that  it  is  legally  effective,  the 
question  is  one  of  law,  not  of  fact.  Tn  ni}'  opinion,  the  question  l)eing,  whether  the 
Appellant  is  deceased's  legal  son  or  not,  the  subsequent  deed  of  repudiation  is  of 
no  avail  at  all,  except  as  evidence  affecting  the  testimony  on  the  main  issue,  and 
I  cannot  take  that  deed  as  ground  for  decision.  On  the  other  hand,  as  a  matter  of 
fact,  I  think  it  perfectly  clear,  that  the  deceased  and  the  Defendant's  mother  co- 
habited continuously  together,  that  the  Appellant  was  born  during  such  cohabita- 
tion, and  that,  while  no  ceremony  of  marriage  is  proved,  it  is  certain  that  for  many 
years  (subsequently  to  the  birth)  we  find  the  deceased  and  the  woman  to  have  been 
without  doubt  man  and  wife,  and  the  Appellant  brought  up  as  their  son.  The 
question  then,  is — under  such  circumstances,  does  the  Mahomedan  law  presume  a 
marriage  before  birtli,  or  rather  before  conception?  The  weight  of  authorit}' 
goes  to  show,  that  even  a  Soonee  regular  marriage  would  be  presumed  from  the 
cohabitation,  without  any  subsequent  proof  of  marriage.  Infinitely  stronger  is 
the  presumption  of  a  Sheah  Moottee  marriage,  backed  by  the  undoubted  subsequent 
existence  of  such  a  marriage.  Roth  in  fact  and  in  law,  I  am  clear,  that  I  must 
presume  that  there  was  such  a  [99]  relation  as  would  constitute  a  Sheah  Moottee 
marriage.     I  find  for  the  Defendant,  and  reverse  the  decree." 

The  present  appeal  was  from  this  decree. 

The  Respondent  put  in  no  appearance,  the  appeal,  therefore,  was  heard  ej^ 
parte. 

Mr.  Leith  (Sir  R.  Palmer,  Q.C.,  with  him)  for  the  Appellants. — The  decree  of  the 
Judicial  Commissioner  proceeds  upon  the  fallacious  assumption  that  by  the  Mahome- 
dan law  a  previous  marriage  with  the  Respondent's  mother  was  to  be  presumed 
from  continued  cohabitation,  so  as  to  legitimize  issue  born  during  such  cohabitation. 
Here,  however,  no  such  cohabitation  was  proved,  previous  to  the  birth  of  the 
Respondent,  between  his  mother  and  the  late  Vizier.  Neither  was  it  proved  that 
he  was  the  son  of  the  Vizier.  His  mother  was  a  widow,  and,  therefore,  he  might 
have  been  the  son  of  her  deceased  husband.  Again,  the  jury  found  that  the 
Moottah  marriage  took  place  after  his  birth,  and  that  fact,  therefore,  necessarily 
rebuts  the  legal  presumption  of  parentage  from  cohabitation,  Macnaghten  on 
"  Moohunnnadan  Law,"  p.  58,  which  might  otherwise  arise,  that  a  marriage  took 
place  previous  to  birth,  and  distinguislies  the  case  from  Mirza  Qaim  All  Bey  v. 
^lussuinmaut  Ilinrjun  (3  Ben.  Sud.  Dew.  Rep.  152),  KliajaJi  llicUiijut  OoUali  v.  Rai 
Jan  Klianwm,  (.3  Moore's  Ind.  App.  Cases,  295),  Jeswii?it  Sing-jee  Vhhy  Shig-jee  v. 
Jet  Simj-jee  Uhhy  Sing-jee  (3  Moore's  Ind.  App.  Cases,  245).  The  case  of  Maho-med 
Bauker  Hoossain  Khan  Bahodoor  v.  Slntrfoon  Ni.ssa  Begiim  (8  Moore's  Ind.  App. 
Cases,  136)  is  on  all-fours  with  the  present.     There  this  Trilnmal  held,  that  in  the 
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absence  of  evideneo  of  inai-[100]-iiage,  or  lircuinstaiices  of  a  fonual  acknowledge- 
ment sufficient  to  found  a  piesuiiii)tion  of  legitimacy,  such  legitimacj-  could  not  be 
presumed.  According  to  Mahomedan  law,  a  marriage  does  not  legitimize  issue 
previously  born.  Legitimacy,  wlien  impeached,  can  only  be  established  in  one 
of  two  ways,  either  by  showing  that  the  legal  presumption  of  a  valid  marriage 
can  be  deduced  from  proved  continuous  cohabitation,  Macnaghten  on  "  Moohuni- 
niadan  Law,"  p.  58,  or  sexual  intercourse  conmienced  previou.s  to  the  period  of  con- 
ception ;  or,  on  the  other  hand,  wliere  there  can  be  no  such  legal  presuiniition,  by 
proving  an  expre.ss  declaration  and  acknowledgment  by  the  alleged  father  that 
the  child  is  his  son:  Macnaghten  on  "  Moohunimadan  Law,"  pp.  61,  296.  Here 
the  Vizier  by  a  deed  expressly  declared  tliat  the  Kespoudeut  was  not  his  son,  but 
a  jiersou  of  unknown  lineage.  All  the  kindness  and  liberality  shown  by  the  Vizier 
towards  tlie  Resjiondent  is  accounted  for,  and  referable  to  the  fact  that  he  was 
the  sun  of  the  woman  he  had  married.  The  oiiiia  of  proving  the  legitimacy,  not- 
withstanding the  proceedings  for  the  certificate  in  the  summary  suit,  under  Act 
No.  XL\.  of  1811,  was  undoubtedly  on  the  Respondent,  and  he  has  failed  to  establish 
his  legitimacy.  The  decision  of  the  Judicial  Commissioner  that  the  onus  probnndi 
lay  on  the  Appellants,  because  they  sought  to  set  aside  an  unauthorized  transfer  of 
possession  in  a  summary  suit,  was  erroneous  and  unjust. 

The  consideration  of  their  Lordshiji's  judgment  was  reserved,  and  now  pro- 
nounced by 

The  Right  Hon.  Sir  James  W.  Colvile  (Dec.  15,  1866). — This  is  an  appeal  from  a 
decree  of  Mr.  Campbell,  made  by  him  when  Chief  Judicial  Commis-[101]-sioner  of 
Oude,  which  reversed  a  decision  in  favour  of  the  Appellants,  the  Plaintiffs  in  the 
suit,  made  by  Mr.  Fraser,  the  Civil  Judge  at  Lucknow.  The  case  comes  before 
their  Lordships  ex  jxirtc,  and,  difficult  in  itself,  occasions  by  its  being  heard  ev 
paiie  an  increase  of  anxiet}-  and  difficulty.  The  Appellants  are  son  and  daughter, 
and  as  such,  heirs  of  Ameenood  Dowlali,  Bahadoor,  the  late  Vizier  of  the  ex-King 
of  Oude.  The  Respondent  claims  to  be  also  a  legitimate  son,  and  as  such  a  co- 
heir of  the  late  Vizier,  founding  his  claim  on  a  Moottah  marriage  of  his  mother, 
and  on  his  birth,  in  due  course,  as  a  son  conceived  in  wedlock  of  that  marriage. 
He  relies  also  on  the  the  acknowledgment  of  him  for  many  years  by  the  late  Vizier 
as  his  legitimate  son.  The  Appellants  deny  the  alleged  parentage,  legitimacy, 
and  acknowledgment. 

Tlie  suit  which  gave  rise  to  this  ajipeal  results  from  a  precedent  litigation  between 
these  parties,  of  which  some  account  is  necessary  to  a  more  complete  understanding 
of  the  cause. 

At  the  time  of  the  Vizier's  death,  the  Respondent  was  not  de  facto  a  member  of 
his  family,  having  been  some  time  previously  expelled  by  his  reputed  father,  tlie 
Vizier,  from  the  house,  and  renounced  as  a  son,  under  a  suspicion  of  a  grave 
offence  imputed  to  him.  On  that  occasion  the  Vizier  executed  a  formal  instrument, 
which  is  described  in  the  suit  as  "  a  deed  of  renunciation,"  declaring  the  Respondent 
not  to  be  his  son.  At  the  time  of  the  Vizier's  death,  the  Respondent,  wliatever  his 
legal  status,  was  not  de  facto  an  apparent  heir  of  the  Vizier,  and  the  possession  of 
the  Vizier's  estate  was,  after  his  death,  in  some  one  or  more  of  his  undisputed  heirs, 
and  no  risk  of  [102]  disturbance  from  disputes  as  to  possession  seems  to  have 
existed. 

A  portion  of  the  property  appears  from  the  statements  on  the  record  to  have 
consisted  of  Company's  paper,  indorsed  generally  to  the  heirs  of  the  Vizier.  But 
this  state  of  indorsement  did  not  require  the  institution  of  a  merely  possessory 
suit.  In  this  state  of  things  the  Respondent  preferred  a  claim  to  be  admitted 
as  co-heir  to  a  joint  possession  of  the  estate  of  the  late  Vizier,  and  his  claim  being 
disputed  by  the  Appellants,  this  gave  rise  to  a  sunimar}'  suit  to  enforce  his  claim  to 
possession.  If  a  suit  of  this  kind,  which  cannot  determine  rights,  be  instituted 
where  the  actual  possession  is  quiet,  and  where  the  cpiestion  in  dispute  necessarily 
involves  rights,  the  Qaimant  should  at  once  be  directed  to  proceed  in  a  regular 
suit ;  for  if  he  proceeds  under  the  Acts  suljsequently  referred  to,  an  expensive  and 
inconclusive  litigation  is  the  probable  result. 

It  is  unnecessary  to  go  through  the  history  of  this  previous  litigation  in  detail, 
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or  to  examine  the  correctness  of  the  course  adopted  in  its  several  stages.  It  was 
attended  with  varying  success,  and  finally  ended  with  a  decree  of  Colonel  Abbott, 
on  appeal,  in  favour  of  the  Respondent.  That  gentleman,  the  Commissioner  and 
Superintendent  of  the  Lucknow  division,  after  referring  to  the  Acts  of  the  Indian 
Legislature,  Nos.  XIX.  of  1841,  XX.  of  1841,  and  X.  of  1851,  under  one  or  more 
of  which  the  summary  proceeding  was  instituted,  observes  of  (hem  :  "  They  cannot 
determine  right,  but  they  place  the  jtrirna  fcifie  heirs  in  possession,  and  leave  the 
subject  to  litigation  in  the  proper  course  of  law."  This  decision,  then,  was  in- 
tended to  establish  a  prima  fiirie  [103]  title  in  the  Respondent  as  co-heir,  leaving 
the  right  undetermined  :  but  in  this  case  no  prima  facie  title  exists  distinct  from  the 
complete  title  in  disjiute,  the  whole  subject  of  litigation  resting  on  legitimacy 
alone.  The  right  to  that  status  was  left  undetermined,  and  was  to  be  decided  in 
a  regular  suit,  to  which  the  Appellants  were  referred. 

In  consequence  of  this  decision,  the  Appellants  brought  their  suit  in  the  Civil 
Court  at  Lucknow,  on  the  6th  of  June,  1861.  The  object  of  tlie  suit,  as  it  appears 
from  the  plaint,  was  to  be  relieved  from  the  efi'ects  of  that  summary  decree,  and  to 
establish  the  Respondent's  illegitimacy,  so  that  the  proceeding  went  on  in  a  some- 
what inverted  order,  arising  from  a  misunderstanding  of  the  object  of  those  Acts. 
The  plea  is  not  set  out  at  length,  but  an  abstract  of  it  is  to  be  found  in  Mr.  Fraser's 
judgment.  The  issues,  as  also  the  findings,  are  carefully  framed,  and  evidence  an 
accurate  knowledge  of  the  Mahomedan  law  as  to  legitimacy.  The  first,  second, 
and  third,  issues  are  alone  necessary  to  be  .stated  here,  as  nothing  which  affects  the 
decision  of  this  appeal  turns  upon  the  fourth  issue,  which  relates  merely  to  the 
.share,  if  legitimate,  and  a  claim  to  maintenance,  if  illegitimate.  The  first,  second, 
and  third  issues  are  as  follows:  — 

First;  did  Nawab  Ameenood  Dowlali  (deceased)  contract  Moottah  with  De- 
fendant's mother  before  or  after  his  birth? 

Second;  has  the  deed  of  repudiation  (dated,  23  Suffur,  1272,  Hijree)  the  effect 
of  cancelling  previous  acknowledgment  of  Defendant's  legitimacy,  if  such  were 
made  ? 

Third ;  if  Defendant  be  not  a  legitimate  sou,  is  he  an  illegitimate  son  of 
deceased  ? 

[104]  It  was  admitted  on  the  pleadings  that  a  Moottah  marriage  at  some  time  had 
been  contracted  between  the  late  Vizier  and  the  Respondent's  mother,  but  the  Plaintiff 
stated  in  effect  that  the  conception  and  birth  of  the  Respondent  preceded  that  mar- 
riage. The  plea  distinctly  stated  the  marriage,  though  without  assigning  a  date  to 
it,  and  alleged  the  legitimacy  of  the  Respondent  as  a  child  born  of  that  marriage. 
The  existence  of  a  Moottah  marriage,  therefore,  at  some  time  was  not  contested,  and 
the  first  issue,  which  by  implication  admits  a  marriage,  is  framed  correctly  on  that 
state  of  the  pleadings.  The  second  issue,  it  may  be  observed,  is  also  very  correctly 
framed.  It  substitutes  for  the  ambiguous  word  "  sonship,"  which  might  include  an 
illegitimate  son,  the  word  "  legitimacy,"  and  uses  the  word  "  acknowledgment  "  in 
its  legal  sense,  under  the  Mahomedan  law,  of  acknowledgment  of  antecedent  right 
established  by  the  acknowledgment  on  the  acknowledger,  that  is,  in  the  sense  of  a 
recognition,  not  simply  of  sonship,  but  of  legitimacy  as  a  son.  The  first  and  second 
issues  include  the  two  legal  grounds  of  legitimacy,  viz.,  marriage  and  acknowledg- 
ment, to  which  the  plea  is  limited.  Acknowledgment  in  the  sense  of  treatment,  as 
evidence  simply  of  marriage  or  of  legitimation,  could  not  have  been  included  with 
propriety  in  the  issues,  though  as  evidence  it  would  not  lose  any  part  of  its  efficacy 
by  reason  of  the  wording  of  the  issues. 

It  is  not  necessary  to  state  the  evidence  in  detail,  nor  to  weigh  the  conflicting 
direct  evidence  :  since  both  Courts,  viz..  the  Civil  Court  and  the  Court  of  the  Com- 
missioner, agreed  in  their  view  of  the  facts  generally  on  which  the  decision  turned, 
the  latter  adopting  the  facts  as  stated  in  the  judgment  of  [105]  Mr.  Fraser.  Mr. 
Campbell's  judgment  was  founded  mainly  on  the  inferences  which  he  drew  from 
those  facts. 

Mr.  Fraser  was  assisted  in  his  decision  of  this  important  and  difficult  case  by 
a  Punchayet,  as  it  is  termed,  formed  out  of  twenty  Mahomedan  gentlemen,  selected 
with  care,  and  reduced  to  ten  by  five  challenges  on  either  side ;  and  as  the  reduced 
number  consisted  of  ten  men,  includino;  the  High  Priest,  and  another  Mussulman 
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Priest,  all  of  wlioiii  are  stated  to  have  been  mutually  appioved  on  both  sides,  a  more 
conipeteiit  Tribunal  could  liardlv  Lave  been  appointed  for  the  decision  of  such  a 
case  Their  opinion  ai,'ainst  the  claim  of  the  Respondent  was  unanimous.  Then- 
opinion  had  substantially  the  concurrence  of  tlie  Judge,  Mr.  Fraser,  who  made  it 
the  ground  of  his  decision,  treating  them  as  As.sessors,   and   coneurriug   in  their 

'  ()n'"a  question  of  Mahomedan  law,  so  closely  allied  as  it  is  with  tlie  religion  of  the 
Mahon.cdans.  the  opinion  of  Priests  of  the  dignity  of  these  would  be  entitled  to 
respect,  since  they  are  unlikely  to  be  ignorant  of  it,  or  consciously  to  swerve  from  it. 
Such  a  decision,  therefore,  creates  a  more  than  ordinary  presumption  in  favour  of 
its  correctness.  It  cannot  readily  be  supposed  that  the  High  Priests  would  sanction 
so  irreligious  an  act,  in  the  view  of  Malionicdans,  as  the  sacrifice  of  a  son's  legitimate 
status,  conferred  bv  acknowledgment  of  a  Father,  to  mere  caprice,  or  to  re.sentment 
working  on  the  mind  of  the  Father  :  and  their  decision  does  not  seem  to  be  open  to 
the  suspicion  of  a  tendency  in  the  members  of  the  Punchayet  unduly  to  augment  a 
Father's  power.  I'pon  turning  to  the  tindings  of  the  issues,  [106]  they  appear  to 
furnish  no  ground  for  questioning  the  care,  or  learning,  or  impartiality  of  the 
Punchavet. 

On  the  first  issue,  they  find  that  the  Moottah  marriage  took  place  after  birth.  Mr. 
Fraser  says,  that  according  to  the  stronger  evidence  impregnation  took  place  during 
the  service,  and,  therefore,  prima  facie  before  the  marriage.  The  second  finding  is 
as  follows  :  "  We  do  not  find  that  deceased's  acknowledgment  that  Hyder  Hossein 
was  bora  of  his  body  has  been  proved  according  to  the  conditions  of  the  law ;  there- 
fore, tlie  deed  of  repudiation  is  correct."  This  finding,  if  it  were  con.strued  literally, 
and  disconnected  from  the  context,  would  seem  to  favour  t>he  belief,  which  Mr.  Camp- 
bell seems  to  have  entertained,  that  the  Punchayet  may  have  been  proceeding  on  some 
stricter  rules  of  evidence,  under  the  Mahomedan  law,  than  the  procedure  of  the 
Courts  at  Lucknow  authorized  ;  but  there  is  no  proof  that  such  was  the  case,  and  it 
caniKjt  be  presumed  tliat  any  rules  of  the  Mahomedan  law  of  evidence  were  adopted 
by  them  which  they  could  not  legally  adopt.  The  presumption  should  be  in  support 
of  the  regularity  of  tlieir  course. 

The  rules  of  evidence  of  the  Mahomedan  law  were  not  generally  in  force  there : 
it  cannot  be  inferred  without  proof  that  they  meant  to  be  governed  by  rules  of  evi- 
dence foreign  to  the  Trilsunal.  The  whole  sentence  must  be  read  together.  Their 
conclusion,  "  therefore,  the  deed  of  repudiation  is  correct,"  is  a  conclusion  from  the 
former  part  of  the  sentence,  and  they  are  plainly  referring  to  that  species  of 
"  acknowledgment "  which  the  second  issue  embodies,  viz.,  one  of  legitimation,  and 
not  one  simply  constituting  a  piece  of  evidence.  This  is  explained  also  by  what 
[107]  follows  in  the  statement  of  the  Priests  as  to  the  law,  constituting  proof 
of  sonship.  They  reply,  "  Had  the  Nawab  distinctly  stated  Defendant  to  be  his  son, 
whether  orally  or  in  writing,  that  would  have  been  conclusive."  They  say  nothing 
here  of  any  peculiarity  of  proof  of  sucli  a  statement  as  a  necessary  condition  of  its 
legitimating  power.  The  conditions  of  law  to  which  this  passage  probalily  refers,  are 
those  which  are  to  be  found  in  the  3rd  Volume  of  the  Hedaya,  p.  168,  title  "  Miscel- 
laneous Cases,"  which  treats  of  acknowledgment  of  parentage  :  and  the  terms  ''  con- 
ditions of  law  "  would  refer  on  that  supposition  to  "  acknowledgment,"  and  not  to 
be  the  more  immediate  antecedent  "  proved."  But  supposing  that  the  learned  Com- 
missioner was  correct  in  his  conclusion  that  the  Punchayet  had  proceeded  on  some 
special  rule  of  evidence  under  the  Mahomedan  law,  applicable  to  acknowledgment 
of  parentage,  the  rejection  of  their  finding  on  that  ground  merely  would  not  be 
reconcilable  altogether  with  the  opinion  expressed  by  the  Privy  Council  in  their 
judgment,  at  p.  318  of  the  3rd  Vol.  of  Moore's  Indian  Appeals,  inthe  case  of  Khajah 
Eidayut  OoUah  v.  Rai  Jan  Khanum :  "  We  apprehend,"  say  their  Lordships,  "  that 
in  considering  this  question  of  Mahomedan  law  (that  is,  the  question  of  legitimacy), 
we  must,  at  least  to  a  certain  ex-tent,  be  governed  by  the  same  principle  of  evidence 
which  the  Mussulman  Lawyers  themselves  would  apply  to  the  consideration  of  such 
a  question." 

The  general  rules  of  evidence  of  the  Mahomedan  law  did  not  prevail  in  the 
Courts  in  which  that  cause  was  heard,  any  more  than  they  prevail  in  the  Courts  at 
Lucknow  ;  but  in  relation  to  that  particular  subject,  so  intimately  connected  with 
family  feelings  [108]  and  usages,  that  deference  was  recommended  if  not  enjoined. 
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Taking  the  whole  of  this  tindiug  together,  and  viewing  it  witli  relation  to  the 
particular  issue  which  it  tinds.  it  appears  to  do  no  more  than  say,  "  As  sonship  does 
not  appear  (that  is  as  the  Respondent  is  one  of  doubtful  parentage),  the  deed  of 
repudiation  is  correct,  whereas  it  would  have  been  untenable  after  an  establisiied 
acknowledgment  ;  "  this  reconciles  the  opinion  here  expressed  with  that  of  the  Ma- 
homedan  High  Priest,  who  says  that  a  denial  of  a  son  either  of  a  Xikahee  or  Moot- 
ahee  wife,  after  an  established  acknowledgment,  will,  according  to  the  Mahomedan 
law,  be  untenable. 

On  the  third  issue  they  find  thus:  '■  We  do  not  tind  it  proved  that  Hyder  Hossein 
is  a  son  begotten  of  the  body  of  the  deceased  Nawab."  The  propriety  of  tiiis  finding 
with  reference  to  the  matter  in  dispute,  viz.,  legitimacy,  resolves  itself  into  the 
question,  whether,  on  the  whole  evidence  in  this  cause,  legitimacy  ought  to  have  been 
declared  to  be  established.  The  consideration,  therefore,  of  this  part  of  the  case  is 
for  the  present  postponed. 

In  the  judgment  of  Mr.  Fraser,  he  states,  in  the  commencement  of  it,  "  that  the 
onus  of  proof  in  this  case  was  thrown  on  the  Plaintiffs,  for  the  Defendant  had  ac- 
quired the  right  of  being  regarded  as  one  of  the  legitimate  sons  of  the  late  Nawali 
Ameenood  Dowlah,  such  being  the  sunmiary  judgment  passed  by  the  Commissioner." 
The  reason  assigned  seems  to  admit  the  correctness  of  the  general  rule,  and  to  assign 
to  the  Appellants  the  burthen  of  proving  what  is  substantially  a  negative,  to  the 
inversion  also,  in  this  case,  of  the  ordinary  course  of  proceeding  as  to  [109]  posses- 
sion. The  title  of  the  Respondent,  if  established,  was  one  in  privity  with  the  Ap- 
pellants' title.  The  mere  fact  of  possession  of  a  portion  of  the  disputed  property 
by  either  party  was  not  a  matter  of  any  importance  to  the  decision  of  the  question 
on  whom  the  burthen  of  proof  rested  in  this  cause;  that  depended  on  the  nature  of 
the  issues. 

Mr.  Leith  made  this  inversion  of  the  usual  order  of  proof  a  subject  of  complaint 
against  the  decision.  In  many  cases,  undoubtedly,  an  unauthorized  transfer  of 
possession  would  work  serious  injury  and  injustice  to  a  Claimant;  but  in  this  par- 
ticular case  it  does  not  appear  that  the  mistake  as  to  the  transfer  of  possession,  and 
as  to  that  of  the  onii.<:  probandi.  which,  in  the  judgment  of  Mr.  Fraser,  it  involved, 
worked  any  real  injustice  or  imposed  any  difficulty  on  the  Appellants  from  which 
they  would  otherwise  have  been  free;  and  their  Lordships'  decision  is  unaft'ected  by 
this  objection. 

This  preliminary  objection  to  the  mode  in  which  the  case  was  dealt  with  Iielow 
being  removed,  it  becomes  necessary  to  view  the  w-hole  of  the  facts  in  proof  in  the 
cause  ;  for  the  case  really  depends  on  a  conflict  of  evidence,  and  the  due  application 
of  presumptive  proof.  The  facts  on  which  the  Commissioner  grounded  his  decision 
he  took  from  the  judgment  of  Mr.  Fraser  in  the  Court  below,  but  they  require  to  be 
stated,  with  one  not  unimportant  addition,  the  want  of  which  was  made,  on  the 
argument,  a  ground  for  questioning  the  correctness  of  his  view  of  the  facts. 

It  appears  to  have  been  a  mere  omission  of  statement  ;  the  fact  does  not  appear  to 
hqve  escaped  the  attention  of  the  Commissioner.  The  addition  [110]  required  is 
this — that  the  mother  of  the  Respondent  entered  the  Vizier's  family  as  a  servant  in 
a  menial  capacity,  and  served  in  that  capacity  for  some  time,  and  after  some  period 
of  service  was  taken  behind  the  Purdali.  The  A'izier,  it  may  be  observed,  was  then 
simply  a  Darogah,  not  much  elevated  in  position  above  the  woman  whom  he  hired 
and  afterwards  married.  The  facts,  then,  when  stated  more  fully,  should  stand 
thus:  that  the  mother  of  the  Respondent  entered  the  service  of  the  Darogah,  after- 
wards the  Vizier,  in  a  menial  position,  as  Cook  ;  that  she  w-as  a  widow  ;  that  the  date 
of  her  husband's  death  was  not  proved  ;  that  she  went  out  in  the  course  of  her  service 
into  the  Bazaar  to  make  purchases,  and  was  taken  subsequently  behind  the  Purdah  ; 
that  the  date  of  the  commencement  of  her  cohabitation  with  the  Darogah  was  not 
proved  ;  that  the  dates  of  her  pregnancy  and  of  the  birth  were  not  proved  ;  that  the 
date  of  the  Moottah  marriage  was  not  proved  ;  and  that  it  was  not  proved  that  any 
change  in  her  position  or  treatment  occurred  before  the  date  of  her  pregnancy. 
There  is,  therefore,  a  total  failure  of  proof  whether  marriage  preceded  or  followed 
pregnancy.  Mr.  Fraser  said  that  pregnancy  commenced  during  the  service.  Mr. 
Campbell  removed  the  difficulty  by  a  presumption  of  an  antecedent  marriage.     Can 
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the  defect  of  the  evidenee  in  tliis  case  be  supplied  by  a  presumption  placing  that 
niania-o  itself  at  a  time  anterior  to  pregnancy!     This  is  the  mam  question  m  the 

''""it" is  to  be  observed,  in  eonsiderinu  the  propriety  of  strengthening  the  weakness 
of  the  direct  proof  bv  this  last  presumption,  that  the  mother  was  living  at  the  time 
of  the  trial,  and  that'  the  date  of  her  marriage  [111]  was  a  fact  which  she  was  com- 
petent to  prove,  as  well  as  the  time  of  the  birth  of  her  child.  No  explanation  has 
been  afforded  by  the  Jud-es  who  have  heard  this  cause  why  the  evidence  fails  on  these 
important  poiiits.  or  whv  that  is  to  be  worked  out  by  a  presumption  from  marriage 
which  livin"  testimonv  might  support,  especially  in  a  case  where  the  treatment  has 
been  interrupted,  and'  an  impediment  of  more  or  less  weiglit  interposed  by  the  re- 
pudiation of  tiie  parentage  bv  the  reputed  father.  It  would  be  an  easy  matter  to 
legitimatize  a  child  conceived"  before  marriage  by  withholding  proof  of  the  tune  of 
marriage,  and  resting  on  an  inference  from  the  marriage  itself.  These  or  similar 
reasons  may  have  been  present  to  the  minds  of  the  Tunchayet  when  they  found  on  the 
first  issue,  that  the  birth  preceded  the  Moottah  marriage.  It  is  important  to  con- 
sider the  real  nature  of  such  a  document.  It  has  no  effect  whatever  on  the  status  of 
a  legitimate  son.  whether  legitimate  by  birth  or  made  legitimate  by  acknowledg- 
ment. The  finding  of  the  Punchayet  does  not  contravene  that  position.  Their 
findin"-  on  the  issues  as  to  acknowledgment  and  sonship  leaves  the  Respondent  in 
the  position  of  a  sou  of  an  unacknowledged  father.  On  the  status  of  such  a  son  the 
renunciation  may  be  operative  according  to  the  Mahometan  law  ;  but  it  is  not  con- 
clusive, and  may  be  contradicted  and  disproved,  and  does  not  seem  to  be  more 
weitrhtv  in  itself  "than  a  declaration  by  a  deceased  parent  in  a  case  of  pedigree.  The 
Punchayet  say  that  the  renunciation  is  correct,  that  is.  that  their  law  admits  it  to 
take  effect ;  wiiereas  in  either  of  the  other  cases  '•  the  denial  is  untenable."  It  might 
be  inferred  from  the  proceedings  of  the  Punchayet  alone,  that  such  an  instrument  is 
in  use  among  the  Maiio-[112]-metaus  :  a  similar  document  was  admitted  in  proof  in 
a  case  which  came  before  the  Privy  Council,  Jesuunt  Sincj-jee  Ubby  Siiuj-jee 
V.  Jet  Sinff-jee  T'hhy  Sing-jee  (3  Moore's  Ind.  App.  Cases,  p.  253).  Had 
this  deed  of  renunciation  been  evidence  on  which  reliance  could  be 
placed  as  to  the  denial  of  sonship  which  it  contained,  fhen  it  might  have 
sufficed  to  displace  a  mere  presumption  of  legitimacy,  founded  on  treat- 
ment as  a  son  of  one  in  truth  illegitimate.  It  might  be  designed  and 
suflSce  to  remove  a  growing  repute.  That  document,  however,  cannot  be  relied 
on.  It  was  executed  under  great  resentment :  it  spoke  the  mind  of  one  irritated  by 
a  grevious  sense  of  wrong,  and  it  would  be  dangerous  to  give  effect  to  such  a  docu- 
ment, so  prepared  and  executed,  and  to  place  it  in  the  power  of  an  irritated  man 
to  bastardize  his  oft'spring  by  an  instrument  executed  under  a  sense  of  wrong, 
especially  amongst  a  vindictive  race.  It  is  so  difficult  to  credit  the  story  that  the 
Vizier  adopted  the  Respondent,  who  on  that  supposition  would  be  the  bastard  son 
of  a  woman  of  low  degree  by  some  unknown  father,  that  the  insertion^of  that  state- 
ment in  the  deed  detracts  greatly  from  its  credit  :  an  untrue  account  of  the  origin 
of  the  Vizier's  connection  with  the  Respondent  gives  rise  to  some  degree  of  suspicion 
that  the  disclosure  of  the  real  state  of  the  case  might  aid  the  Respondent's  claim  to 
be  deemed  legitimate. 

Ajs  it  appears,  then,  that  the  Punchayet  below,  and  the  Court  which  adopted  its 
finding,  attached  an  undue  importance  to  this  deed  of  renunciation,  and  as  this 
undue  estimate  of  its  weight  may  have  greatly  influenced  their  findings  on  the  other 
issues,  the  learned  Commissioner  seems  to  be  substantially  correct  in  forming  his 
own  judgment  independently  of  the  [113]  findings,  in  which  there  had  been  a  mis- 
carriage. Wliether  he  was  correct  in  deciding  the  issues  in  favour  of  the  Respon- 
dent, is  a  doubtful  and  difficult  question.  It  would  be  desirable  to  know  to  what 
authorities,  if  particular  cases  were  in  his  contemplation,  Mr.  Campbell  refers. 

Unfortunately  he  does  not  name  any.  but  he  refers  to  Mr.  Baillie's  Book  on  In- 
heritance as  questioning  the  broad  assumption  that  "  mere  continued  cohabitation 
suffices  to  raise  such  a  legal  presumption  of  marriage  as  to  legitimatize  the  off- 
spring." This  statement  drops  the  important  qualification  "  with  acknowledgment." 

The  binding  decisions  on  this  subject  must  be  looked  for  in  the  judoments  of  the 
Privy  Council.     No  decision  can  be  found  there  which  supports  so  broad  an  assump- 
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tion,  or  which,  when  rightly  understood,  is  in  euntliL-t  with  the  hiw,  as  stated  by  the 
Priests  iu  this  case. 

The  presumption  of  legitimacy  from  marriage  follows  the  bed,  and  whilst  the 
marriage  lasts,  the  child  of  tlie  woman  is  taken  to  be  the  husband's  child  ;  but  this 
presumption  follows  the  bed.  and  is  not  antedated  by  relation.  An  antenuptial 
child  is  illegitimate.  A  child  Ijorn  out  of  wedlock  is  illegitimate;  if  acknowledged, 
he  acquires  the  status  of  legitimacy.  When,  therefore,  a  child  really  illegitimate  by 
birth  becomes  legitimated,  it  is  by  force  of  an  acknowledgment  express  or  implied, 
directly  proved  or  presumed.  These  presumptions  are  inferences  of  fact.  They  are 
built  on  the  foundations  of  the  law,  and  do  not  widen  the  grounds  of  legitimacy  by 
confounding  concubinage  and  marriage.  Tlie  child  of  marriage  is  legitimate  as 
soon  as  born.  The  child  of  a  concubine  may  [114]  become  legitimate  b}-  treatment 
as  legitimate.  Such  treatment  would  furnish  evidence  of  acknowledgment.  A 
Court  would  not  be  justified,  though  dealing  with  this  subject  of  legitimacy,  iu 
making  any  presumptions  of  fact  which  a  rational  view  of  the  principles  of  evidence 
would  exclude.  The  presumption  in  favour  of  marriage  and  legitimacy  must  rest 
on  suificient  grounds,  and  cannot  be  permitted  to  override  overbalancing  proofs, 
whether  direct  or  presumptive.  The  case  of  Mahomed  Bati/cer  Iliiosxain  Khau  v. 
SJnirfonn  Jissa  Begum  (8  Moore's  Ind.  App.  Cases,  p.  159).  affirms  this  principle. 

Their  Lordships  said  in  that  case,  which  was  one  of  legitimacy  under  the  Ma- 
homedan  law: — "In  arriving  at  this  conclusion,  they  wish  to  be  distinctly  under- 
stood as  not  denying  or  questioning  the  position  that,  according  to  the  Mahomedan 
law,  the  law  which  regulates  the  rights  of  the  parties  before  us,  the  legitimacy  or 
legitimation  of  a  child  of  Mahomedan  parents  may  properly  be  presumed  or  inferred 
from  circumstances  without  proof,  or  at  least  without  any  direct  proof  either  of  a 
marriage  between  the  parents,  or  of  any  formal  act  of  legitimation.  Here  there  is, 
to  their  Lordships'  judgment,  an  absence  of  circumstances  sufficient  to  found  or 
justify  such  a  presumption  or  such  an  inference." 

Their  Lordships  are  not  aware  that  these  principles  have  ever  been  lost  sight  of 
in  the  Courts  in  India.  They  believe  that  they  have  been  constantly  observed  by, 
and  have  guided  the  decisions  of  their  Lordships  in  tlie  Judicial  Committee. 

In  the  case  in  3  Moore's  Ind.  App.  Cases,  p.  .323,  already  cited  (Khajah  Hidayut 
Oollali  V.  Rai  Jan  Khanum).  it  is  observed  in  the  judgment : — "  Witli-[115]-out  going 
into  the  question  of  the  oral  evidence,  whether  there  was  an  express  acknowledg- 
ment of  the  child  by  ¥yi  Ali  Khan,  as  the  son  or  not,  there  seems  to  be  that  which  at 
least  is  tantamount  to  oral  evidence  of  any  declaration,  because  there  is  a  consecutive 
course  of  treatment  both  of  the  mother  and  the  child  for  a  period  of  between  seven  and 
eight  years,  under  circumstances  in  which  it  appears  to  their  Lordsliips  to  be  nest  to 
impossible  that  such  a  mode  of  treatment  would  have  been  continued  except  from  the 
presumption  of  the  cohabitation,  and  of  the  son  being  the  issue  of  the  loins  of  Fyz 
Ali  Khan."  The  cohabitation  alluded  to  in  that  judgment  was  continual;  it  was 
proved  to  have  preceded  conception,  and  to  have  been  between  a  man  and  woman 
cohabiting  together  as  man  and  wife,  and  having  that  repute  before  the  conception 
commenced  ;  and  the  case  decided  that  not  cohabitation  simph-  and  birth,  but  tliat 
cohabitation  and  birth  with  treatment  tantamount  to  acknowledgment,  sufficed  to 
prove  legitimacy.  The  presumption  throughout  the  whole  judgment  is  treated  as 
one  of  fact. 

It  would  be  much  to  be  regretted  if  any  variance  on  this  important  matter  arose 
between  the  decisions  of  the  Courts  and  the  text  of  the  Mahomedan  law  of  legitimacy 
as  understood  and  declared  by  the  High  Priest,  connected  as  their  law  and  religion 
are.  Such  a  variance  exists  between  the  law  as  expounded  in  this  case,  and  tlie 
position  contained  in  Mr.  Campbell's  judgment,  that  "  mere  continued  cohabitation 
suffices  to  raise  such  a  legal  presumption  of  marriage  as  to  legitimize  the  offspring." 
This  position,  if  established,  would  have  sufficed  to  legalize  the  status  of  the  Claimant 
in  the  case  before  referred  to,  [116]  Mahomed  Bauker  Hoossain  Khan  v.  Shurfooti 
Xisxa  Begum  (8  Moore's  Ind.  App.  Cases,  p.  159),  for  in  that  case  there  was  abundant 
evidence  of  continued  cohabitation  between  the  Father  and  the  Mother  of  the 
Claimant;  but  as  there  was  no  proof  iu  that  case  either  of  marriage  or  of  acknow- 
ledgment, he  was  adjudged  to  be  illegitimate. 

This  case,  then,  must  be  determined  on  the  principles  of  evidence  which  aro  ap- 
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plioable  to  iiresmiiptive  proof,  every  reasoiialile  legal  presumption  being  made  in 
favour  of  legitimacy.  The  force  of  presumptions  of  fact  as  evidence  will  vary  with 
varying  circumstances,  and  cannot  well  be  fixed  by  decision.  The  Courts  have 
properly  presumed,  in  many  cases,  both  marriage  and  acknowledgment ;  for  to 
presume  acknowledgment,  and  to  consider  treatment  as  tantamount  to  it,  is  virtually 
tlie  same  tiling.  The  loss  or  destruction  of  evidence  by  time  or  design  is  as  likely 
to  take  place  with  respect  to  acknowledgment  as  with  respect  to  any  other  subject  ; 
and  whilst  matters  of  the  highest  import  are  capable  of  being  inferred  and  are 
inferred  from  circumstances,  it  would  be  a  merely  arbitrary  limitation  of  legitimate 
inference  to  exemi>t  this  one  subject  from  its  operation. 

Mr.  Campbell's  conclusion  that  tiie  Respondent  was  the  son  of  the  late  Vizier 
seems  to  their  Lordsliips  a  just  inference  from  the  facts,  nor  does  it  seem  to  be  at 
variance  witli  the  o])inion  of  Mr.  Fraser.  Mr.  Campbell  treats  this  as  the  only 
(juestion  of  fact  in  the  case.  But  tlie  issues  distingui-sh  properly  between  sonshij) 
and  legitimate  birth.  Mr.  Fraser  keeps  that  distinction  clearly  before  him  in  his 
judgment.  Mr.  Campbell,  indeed,  does  not  appear  to  [117]  have  lost  sight  of  it,  but 
to  iiave  considered  that  he  was  entitled  to  presume  the  Respondent's  legitimacy,  if 
coliabitation  of  his  pare,iits,  and  his  birth  from  them  at  any  time,  whether  before  or 
after  the  marriage,  were  established  as  facts. 

Mr.  Campbell  does  not  question,  in  his  judgment,  the  correctness  of  the  opinion 
expressed  by  Mr.  Fraser,  that  pregnancy  commenced  during  the  service.  At  that 
time  cohabitation,  in  the  sense  of  permanent  intercourse  such  as  takes  place  ordin- 
arily between  man  and  wife,  is  not  proved  to  have  existed  between  the  late  Vizier  and 
the  mother  of  the  Respondent.  The  evidence  forbids  the  presumption  that  that  kind 
of  cohabitation  commenced  with  her  service,  for  a  change  in  the  treatment  of  her 
ensues  when  she  is  taken  behind  the  Purdah,  and  the  antecedent  relation,  according 
to  the  evidence,  was  that  of  ordinary  servitude.  If  pregnancy  occurred,  as  Mr. 
Fraser  is  of  opinion  that  it  did,  during  that  service',  and  when  she  was  in  the  habit  of 
uoino;'  from  the  house  freelv  into  tlie  Bazaar,  sexual  intercourse  then  in  that  state 
between  her  and  her  Ma.ster  would  not  have  the  character  of  cohabitation  of  a  per- 
manent nature,  such  as  under  this  head  of  law  distinguishes  concubinage  from  casual 
intercourse.  If  the  subsequent  marriage  were  adjudged  to  have  relation  back,  by 
presumption  of  law,  to  the  time  of  impregnation,  then  such  a  praesuinptio  juris 
would  destroy  altogether  the  difference  between  a  law  which  admits  to  inheritance 
and  a  law  which  excludes  from  inheritance  an  antenuptial  child.  As  a  presumption 
of  fact  sucli  a  presumption  is  admissible,  but  then  it  must  be  subject  to  the  applica- 
tion of  the  ordinary  principles  of  evidence. 

A  subsequent  marriage,  so  far  from  furnishing,  as  [118]  Mr.  Campbell  supposes, 
a  ground  for  presuming  a  prior  marriage,  priimi  facie,  at  least,  excludes  that  pre- 
sumption. Therefore,  no  ground  exists  for  presuming  a  marriage  antecedent  to  the 
Jlootah  marriage,  whicli  at  some  period  or  other  was  estaVilished  between  the  Vizier 
and  the  mother  of  the  Defendant.  Laying,  then,  this  presumption  aside,  it  appears  to 
have  been  found  in  the  Court  below,  on  evidence  which  justified  that  finding,  that 
pregnancy  commenced  during  the  time  when  the  mother  of  the  Respondent  was  in 
service,  and  before  she  had  the  acknowledged  status  of  a  Moottah  wife.  There  was  a 
marriage,  but  when  it  does  not  appear.  It  does  not  appear  when  the  intercourse 
began  which  led  to  the  birth,  nor  what  was  the  nature  of  it,  whether  casual  or  of  a 
more  permanent  character.  It  is  obvious  that  the  pregnancy  might  induce  the  desire 
to  give  the  woman  the  reparation  of  marriage.  No  difficulty  is  suggested  about 
rendering  these  dates  certain,  which  are  now  left  utterly  uncertain. 

The  treatment  of  the  Respondent  by  the  Vizier  appears  for  many  years  to  have 
been  that  of  a  son  by  its  father:  this,  however,  is  correctly  treated  by  Mr.  Fraser  as 
inconclusive  in  itself,  since  a  son  conceived  before  marriage,  and  whom  his  father 
desired  to  recognize  at  .some  time  as  a  legitimate  son,  would  receive  similar  treatment. 
The  treatment  itself,  therefore,  does  not  suffice  to  dispel  the  darkness  in  which  this 
case  is  left.  The  onus  of  proof  lay  on  tlie  Respondent,  on  the  pleadings  in  this 
cause,  to  prove  his  mother's  marriage,  and  his  own  legitimacy  as  a  child  of  that 
marriage.  There  has  been  no  continuing  treatment  up  to  the"  time  of  the  father's 
deatli  :  there  has,  on  the  contrary,  been  an  absolute  denial  of  pa-[119]-ternity  bv 
the  reputed  father  :  there  is  no  proof  of  any  acknowledgment,  but  there  is  proo"f 
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of  treatment  strong  enough  to  25i"ove  legitimacy  in  an  ordinary  case,  but  of  treat- 
ment not  inconsistent  ^vith  the  stcttw'  of  a  son  conceived  before  marriage.  It  is 
shown  that  the  Respondent  did  not  receive  all  the  honours  which  his  brother  received. 
Tliis  cii-cumstance  is  much  pressed  against  him  by  the  Appellants. 

It  may  be,  however,  that  the  inferiority  of  his  mother's  condition,  or  his  own  later 
birth,  caused  the  difference  :  or,  on  the  other  hand,  the  father  may  have  postponed  a 
legitimating  acknowlediiment,  being  as  yet  undecided  as  to  his  future  treatment  of 
him.  and  he  may  have  waited  to  see  how  the  youtli  conducted  himself  at  puberty. 
The  circumstance  of  some  inferiority  of  condition  having  been  continued  down  to 
the  time  of  final  rupture,  to  some  extent  supports  the  case  of  the  Appellants,  that  the 
Respondent  was  not  legitimate.  Their  Lordships  are,  therefore,  of  opinion,  that 
the  decision  of  the  Commissioner  is  founded  upon  presumptions  not  warranted  by 
the  facts  of  the  case,  and  in  some  degree  upon  a  misconception  of  tlie  authorities, 
and  ought  not  to  be  allowed  to  stand.  Tliey  will,  therefore,  humbly  advise  Her 
Majesty  to  reverse  that  decision,  and  to  affirm  the  judgment  of  the  Court  of  First 
Instance.  Considering,  however,  that  the  uncertainty  as  to  the  status  of  the  Re- 
spondent has  been  mainly  caused  by  the  acts  of  the  deceased  Vizier,  the  residue  of 
whose  estate  will,  in  consequence  of  this  decision,  fall  to  the  Appellants,  their  Lord- 
ships are  not  disposed,  to  subject  the  Respondent  to  the  costs  in  the  Commissioner's 
Court,  or  to  those  of  this  appeal. 

[Followed  Ahdnol  Razark   v.  A(i<i  MaJiDiiieil  Jaffcr  Bindiini'e/ii,    1894,   L.R.   21   Ind. 

Aj.p.  56.] 


[120]    SHAH    KOONDUX    LALL    and    SHAH    PHOONDUN    LALL —Appellants ; 
RAJAH  AMEER  HUSSUN  KHAN,  Minor,  RAMDUTTA  MULL,  Curator,  and 
the    DEPUTY    COMMISSIONER     OF    SEETAFORE,—Resi}ondenfs*  [Dec. 
13,  1866J. 
On  appeal  from  the  Cnurf  of  the  Judicial  Committee  of  the  Province  of  Oude. 

In  a  suit  to  recover  the  amount  of  principal  and  interest  due  upon  two  several 
Bonds,  one  of  which  alone  was  forthcoming,  the  other  being  referred  to  and 
vouched  by  a  note  of  hand  of  the  Obligor,  the  issues,  settled  and  recorded  by 
the  Court  below  for  trial  were,  fir.st,  whether  the  fii-st  Bond  was  the  deed  of  the 
deceased  Obligor,  and,  secondly,  whether  the  note  of  hand  was  under  the  seal 
of  the  Obligor,  and  if  so,  whether  it  was  a  valid  acknowledgment  of  the  debt 
claimed  on  the  second  Bond,  and  up  to  what  time  and  at  what  rate  interest 
was  due.  The  Court  below,  notwithstanding  that  the  first  Bond  actually 
proved,  purported  to  have  been  given  on  an  account  settled,  allowed  evidence 
of  the  accounts  and  dealings  between  the  Obligor  and  Obligees  previous  to 
the  execution  of  both  Bonds,  and,  after  having  referred  the  same  to  an  ac- 
countant, decreed  the  Plaintiffs  entitled  to  a  less  sum  than  sued  for,  with 
interest  upon  the  accounts  thus  taken  ; — Held  on  appeal  by  the  Judicial  Com- 
mittee, that  the  Courts  below  had  miscarried,  first,  in  allowing  the  opening 
of  and  founding  the  decrees  upon  settled  accounts,  the  only  question  upon  the 
issues  recorded  for  tlieir  judgment  being  the  validity  of  both  Bonds,  of  which 
they  were  satisfied,  and  secondly,  that  from  the  frame  of  the  issues  neither  the 
Obligees  nor  their  representatives  were  bound  to  prove  the  consideration  for 
tlie  Bonds,  but  were  entitled  to  recover  the  whole  principal  and  interest  due 
thereon,  which  was  decreed,  and  the  decree  of  the  Court  below  amended  to 
that  effect. 

*  Present: — Members  of  the  Judicial  Committee. — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Edward  Vauglian  Williams,  and  the  Right  Hon. 
Sir  Richard  Torin  Kindersley.     Assessor: — The  Right  Hon.  Sir  Lawrence  Peel. 
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The  fai-ts  of  tliu  case  are  fully  stated  iu  the  judgment. 

Sir  K.  Palmer,  Q.C.,  and  Mr.Leith,  for  the  Appellants,  and  Mr.  For.syth.  Q.C.,  and 
Mr.  Maule,  Q.C.,  for  the  Deputy-Commissioner  of  Seetapore,  one  of  the  Respondents. 
The  case  after  argument  stood  over  for  consideration. 
Judgment  was  now  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvilc  (Feb.  1.  1867).— The  Appellants  are  ShrofiEs 
and  money  lenders,  carrying  on  busine.ss  at  Muttra.  The  Resjwndents  [121]  are  the 
infant  son  and  heir  of  the  late  Xawab  Ali  Khan,  who  was  Talookdar  of  Mahmudabad, 
in  the  Province  of  Oude  :  the  native  Manager  or  Curator  appointed  by  the  Court  of 
Wards,  who,  during  the  minority  of  the  Talookdar,  has  the  custody  and  management 
of  his  e.state;  and  the  Deputy  Commissioner  of  Seetapore,  who  represents  and 
exercise.s  the  functions  of  the  Court  of  Wards  in  that  District.  The  deceased  Xawab 
died  lar<'ely  indebted  to  the  Appellants  ;  and  the  question  on  this  appeal  is,  whether 
the  decree  "which  has  been  made  in  their  favour  by  the  Civil  Court  of  Lucknow,  and 
lias  been  confirmed  by  the  Judicial  Commissioner  of  Oude,  has  awarded  to  them  all 
tiiat  they  iiad  a  right  to  claim. 

The  latest  transaction  between  the  Appellants  and  the  Kawab,  of  which  there  is 
anv  evidence,  was  iu  May,  1856;  when,  as  they  allege,  an  account  was  settled 
between  them  and  their  debtor,  and  the  securities  on  which  they  sue  were  taken  from 
the  foot  of  it.  One  of  the  Bonds  is  not  forthcoming,  but  by  the  other  the  sum  thereby 
secured,  which  was  by  far  the  larger  portion  of  the  debt,  was  made  payable  by  in- 
stalments, of  which  tiie  first  fell  due  about  September,  1857.  At  that  time  British 
rule  had  been  inter-[122]-i'upted,  and  all  civil  administration  suspended,  by  the 
mutiny;  and  that  state  of  things  continued  until  after  the  Nawab's  death  in  1858. 
In  April,  1859,  when  order  had  been  restored,  and  the  Court  of  Wards  had  assumed 
the  management  of  the  estate,  the  Appellants  claimed  the  sum  of  Rs.  35,239  as  then 
due  to  them  for  principal  and  interest.  The  suit,  however,  out  of  which  this  appeal 
has  arisen  was  not  actually  commenced  until  January,  1862.  Certain  proceedings 
were  had  during  the  intermediate  period.  But  all  these  are  beside  the  present 
question.  They  may  have  been  material  in  the  Court  below  in  order  to  show  the 
hotifi  fides  of  the  demand,  to  account  for  the  delay  in  prosecuting  it,  and  to  meet  the 
point,  which  was  at  one  time  raised,  that  the  suit  had  not  been  commenced  within  the 
period  of  limitation  of  suits.  This  la.st  objection  has,  however,  been  abandoned  ; 
and  it  must  be  taken  to  be  a  fact  e.stablished,  if  not  admitted,  that  .something  is  re- 
coverable u])on  the  principal  security  on  which  the  suit  has  been  brought. 

The  particulars  of  the  Appellants'  demand  were  annexed  to  tlie  plaint.  They 
claimed  as  then  due  to  them  the  principal  sum  of  Rs.  22,188,  of  which  Rs.  20.488  were 
stated  to  be  due  on  a  Bond  of  a  date  corresponding  with  the  15th  of  May,  1856,  and 
Rs.  1700,  on  another  Bond  of  the  same  date.  They  further  claimed  a  like  sum  of 
Rs.  22,188,  as  due  for  interest  on  the  principal  debt ;  a  larger  sum  being,  as  they 
alleged,  in  fact  so  due,  but  the  practice  of  the  Cour1:s  of  India  forbidding  the  recovery 
under  the  head  of  interest  of  any  amount  in  excess  of  the  principal.  And  they  also 
claimed  a  sum  of  Rs.  5711.  5a.  3p.,  alleged  to  be  the  balance  due  in  respect  of  an 
allowance  agreed  to  be  paid  to  the  Karindahs  or  [123]  Agents  of  the  Appellant's. 
Tliey  gave  credit  for  Rs.  100,  admitted  to  have  been  received  some  time  in  the  year 
1857,  and  thus  reduced  the  balance  claimed  to  Rs.  49,987.  5a.  3p. 

The  Appellants  filed  in  Court  the  Bond  for  the  Rs.  20,488,  whicli  was  marked 
Exhibit  A.  They  did  not  produce  the  Bond  for  the  Rs.  1700,  which  they  said  had 
been  lost,  but  they  filed  a  note  of  hand  or  letter  of  the  same  date.  Exhibit  B,  which 
is  in  these  words : — "  My  dear  Shah  Koondun  Lall, — As  two  Bonds  have  been  executed 
through  your  Agents,  viz.,  one  for  Rs.  20,488,  and  the  other  for  Rs.  1700.  you  may 
re.st  assured  that  payment  will  be  made  on  account  of  the  rights  of  your  Agents  at  the 
rate  of  8a.  per  Rs.  100,  per  month."  They  seem  to  have  relied  on  this  document  both 
as  corroborative  evidence  of  the  execution  of  the  second  Bond,  and  as  a  voucher  in 
support  of  the  claim  for  the  allowance  to  the  Agents. 

The  issues  settled  in  the  cause,  on  which  the  parties  went  to  trial,  were: — First, 
is  A  the  deed  of  Nawab  Ali  Khan  deceased?  Secondly,  how  much  was  repaid? 
Thirdly,  is  B  under  the  seal  of  the  deceased;  and  if  so,  is'it  a  valid  acknowledgment 
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of  debt,  especially  with  reference  to  an  alleged  Bond  for  Us.  1700?  Fourthly,  u\>  to 
what  date,  and  at  what  rate,  is  interest  claimable? 

The  decree  which  is  under  appeal  reduced  the  principal  sum  recoverable  by  the 
Appellants  in  this  suit  to  Rs.  18,li5,  and  allowed  interest  on  that  sum  at  the  rate  of 
only  12  per  centum  ]>er  annum,  from  the  loth  of  May,  lf56,  to  the  date  of  suit, 
deducting  from  that  period  the  ten  months  during  tlie  time  of  the  rebellion.  It 
rejected  altogether  the  claim  for  the  allowance  to  the  Agents. 

[124]  Tlieir  Lordsliips  will  consider  the  propriety  of  this  decree;  first,  with 
reference  to  the  principal  money  claimed  under  the  Bonds  ;  secondly,  with  reference 
to  the  interest  ;  and  lastly,  with  reference  to  the  Agents'  allowance. 

It  is  obvious  that  as  regards  the  Rs.  20,4f<8,  claimed  to  be  due  upon  A,  the  only 
issue  before  the  Court  was,  whether  that  document  had  been  duly  executed  liy  the 
deceased.  The  third  issue,  as  their  Lordships  understand  it,  involves  the  questions, 
whether  B  was  under  the  seal  of  the  deceased  ;  and,  if  so,  whether  it  can  be  taken  to 
establish  that  he  had  executed  the  .second  Bond  for  Rs.  1700,  and  to  supply  the  want 
of  that  missing  instrument.  Upon  these  issues  the  Appellants  were  not  bound  to 
prove  the  consideration  for  tlie  Bonds.  But,  inasmuch  as  no  Court  of  Justice  would 
in  the  circumstances  have  accepted  the  mere  proof  that  the  seals  on  A  and  B  were 
true  impressions  of  the  deceased  Xawab's  seal,  as  sufficient  proof  of  the  due  execu- 
tion by  him  of  either  Bund,  it  became  necessary  to  go  fully  into  the  history  of  the 
transaction  of  the  15th  of  May,  1856.  Accordingly  evidence  was  given  to  show 
that  on  that  day  there  was  a  settlement  of  accounts  between  the  Nawab  and  tiie 
servants  of  the  Appellants  wlio  had  come  over  to  Mahmudabad  to  "  dun  "  him  for 
what  was  due  from  him  to  the  Appellants'  firm  ;  that  the  result  of  that  settlement 
was  to  strike  a  balance  of  Rs.  22,188,  as  the  amount  then  due  for  principal  and 
interest ;  and  to  agree  that,  in  consideration  of  the  forbearance  by  which  the  larger 
portion  of  this  sum  was  made  payalile  by  instalments,  the  interest  then  due  should 
be  turned  into  principal ;  and  further,  that  the  two  Bonds  were  executed  on  the  foot- 
ing of  that  [125]  settled  account,  the  paper  B  being  also  sealed  at  that  time.  This 
is  the  general  effect  of  the  evidence,  which,  notwithstanding  certain  discrepancies, 
and  some  confusion  touching  the  Exhiljit  C,  their  Lordships  are  disposed  to  accept 
as  suljstantially  true,  particularly  as  there  is  nothing  to  set  against  it,  and  it  is 
confirmed  by  Seetaram.  the  witness  examined  at  the  instance  of  the  Defendants. 

If  the  case  rested  there,  it  would  lie  difficult  to  see  upon  what  ground  the  Re- 
spondents could  resist  a  decree  for  the  full  amount  secured  by  the  Bonds,  or  at 
least  that  secured  hy  Bond  A.  It  appears,  however,  that  the  Appellants  produced 
the  accounts  which  resulted  in  the  balance  of  Rs.  22,188.  The  record  does  not  .show 
why  this  was  done.  There  is  no  Order  of  the  Court  requiring  their  production. 
It  is  possible  that  the  production  may  have  been  voluntary,  and  that  these  accounts 
were  put  in  order  to  corroborate  the  evidence  of  Datta  Mull  as  to  the  Bond  for 
Rs.  1700,  which  they  do,  as  appears  by  the  entry  in  the  record.  All  that  is  clear 
on  the  record  is,  that  the  accounts  were  brouglit  in  between  the  22nd  of  July  and 
the  20th  of  August ;  that  the  Defendants  (the  Respondents)  took  no  objections  to 
them,  except  that  "  the  interest  was  inserted  in  a  single  lump,  and  not  in  separate 
items,  after  two  years'  running  accounts  ;  so  that  it  was  impossible,  without  calcu- 
lating interest  throughout,  to  tell  on  what  principle  it  was  done."  In  consequence 
of  this  objection,  the  Judge  referred  the  accounts  first  to  the  native  Secretary  of 
the  Chamber  of  Commerce  at  Lucknow,  and  afterwards  to  other  Mahajuns  and 
Experts  ;  and  the  final  result  of  their  investigation  was,  that,  by  recasting  the  account 
of  interest,  they  reduced  that  [126]  portion  of  the  Ijalance  due  in  May,  1856,  which 
consisted  of  interest  and  expenses,  from  Rs.  l.'3,580.  6a.  9p.  to  Rs.  954:7.  8a.  9p., 
making  the  whole  amount  due  at  that  date  Rs.  18,145.  2a.,  instead  of  Rs.  22,188. 

Their  Lordships  do  not  attempt  to  enter  into  the  question  whether  the  principle 
upon  which  the  Appellants  kept  their  account,  or  that  upon  which  the  account  has 
been  recast  by  the  Experts,  is  the  correct  one  ;  because  they  are  of  opinion  that 
no  case  was  made  for  reopening  the  account  which  was  settled  on  the  15th  of  May, 
1856.  The  evidence  of  Seetaram,  the  witness  for  the  Respondents,  shows  that  the 
Nawab  examined  the  accounts  ;  that  he  objected  to  the  interest  :  but  that  he  never- 
theless finally  submitted  to  the  account  rendered,  accepted  the  balance  shown  as 
the  sum  due,  and,  in  consideration  of  his  creditors'  forbearance,  executed  tlie  Bonds 
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bv  whid.  payment  of  that  l.alance  was  secured.  He  was  no  doubt  very  much  at  the 
inercy  of  his  Creditors  :  his  case  was  the  ordinary  one  of  a  needy  landholder  pur- 
chasin«i-  tlie  forbearance  of  those  who  iiad  ministered  to  his  necessities  by  submitting 
to  very  usurious  terms.  But.  with  his  eyes  open,  he  entered  into  a  contract  which 
is  not" forbidden  bv  anv  law.  No  fraud,  in  the  proper  sense  of  the  word,  has  been 
established;  and  their  "Lordships  cannot  agree  with  the  Judicial  Commissioner  in 
thinking  that,  upon  the  facts  proved,  the  Nawab  would  in  his  lifetime  have  been 
entitled^to  i-eopen  an  account  which  lie  had  advisedly  settled.  And  if  this  could  not 
liave  lieen  done  by  him  in  his  lifetime,  it  cannot  now  be  done  by  his  representatives. 
Their  Lordships.tiierefore,  conceiving  that  there  is  sufficient  proof  that  the  missing 
liond  for  Us.  1700,  was  duly  executed  as  well  as  A,  and  that  the  two  were  [127]  given 
to  secure  the  balance  of  Rs.  22,188,  nmst  hold  that  the  Appellants  have  made  out 
their  right  to  recover  that  principal  sum  in  this  suit. 

Their  Lordsiiips  are  unable  to  see  upon  what  ground  the  Courts  below  have 
reduced  the  rate  of  interest  on  the  sum  which  they  have  awarded  as  due  on  the 
15th  of  May,  1855,  below  the  contract  rate.  Their  course  would  perhaps  be  intelli- 
gible if  they  had  set  aside  the  securities  altogether  as  fraudulent,  and  had  treated 
The  sums  awarded  as  due  on  open  account  ;  no  rate  of  interest  being  fixed  by  either 
positive  stipulation  or  the  course  of  dealing  between  the  parties.  The  facts,  bow- 
ever,  would  not  support  such  a  view  of  the  case  ;  nor  does  Mr.  Fraser,  notwithstanding 
some  loose  and  inaccurate  expressions  in  his  judgment,  appear  to  have  entertained 
it.  The  intention  of  the  decree,  as  explained  by  his  Judicial  Commissioner,  was 
simply  to  correct  the  account,  and  to  allow  A  to  stand  as  a  security  for  the  reduced 
balance.  And  if  A  were  to  stand  as  such  security,  the  contract  rate  of  interest 
would  remain.  It  must  «  fortiori  remain,  if,  as  their  Lordships  think,  there  is  no 
ground  for  reopening  the  accounts,  and  reforming  the  contract  of  the  deceased 
Kawab. 

Some  difficulty  might  arise  in  respect  of  interest  from  the  absence  of  the  missing 
Bond,  and  the  imperfection  of  the  evidence  as  to  its  details,  if  the  whole  amount  of 
interest  that  has  accrued  was  demandable  in  this  suit.  But  inasmuch  as  the  Appel- 
lants have  been  obliged  to  limit  their  demand  for  interest  to  a  sum  equal  to  the 
principal,  and  the  interest  due  at  the  contract  rate  on  Bond  A  alone  considerably 
exceeds  the  sum  of  Rs.  22,188,  the  difficulty  suggested  does  not  arise  in  the  present 
case.  Again,  [128]  it  is  not  easy  to  see  upon  what  principle  of  law,  equity,  or 
sound  policy  the  period  when  the  rebellion  took  place  should  be  excluded  from  the 
time  for  which  interest  is  computed.  It  is  unnecessary,  liowever,  for  their  Lord- 
ships to  amend  the  decree  in  tliis  respect;  because,  even  if  that  deduction  lie  allowed, 
the  interest  which  has  accrued  would  still  be  in  excess  of  the  principal. 

Their  Lordships,  then,  are  of  opinion  that  the  Appellants  have  established  their 
right  to  recover  tlie  whole  of  both  the  princijial  money  and  interest  claimed  by 
them  to  be  due  on  the  Bonds. 

But  the  claim  of  the  further  sum  of  Ks.  5711.  5a.  3p.  in  respect  of  "  allowance 
due  to  the  Karindahs  and  Agents,"  under  Exhibit  B,  was,  in  their  Lordships'  judg- 
ment, properly  rejected  by  the  Courts  below.  Whether  that  allowance  was  a  con- 
trivance for  adding  another  half  per  cent  to  the  usurious  interest  already  secured 
by  the  Bonds,  or  whether  it  was  what  it  purports  to  be,  a  gratuity  to  the  Appellants' 
servants,  their  Lordships  do  not  pretend  to  sa}'.  It  seems,  in  an_y  point  of  view,  to  be 
something  dehors  the  contract;  and  the  evidence  fails  to  show  that  there  was  any 
consideration  to  support  the  assurance  or  promise  to  make  this  payment,  which  is 
contained  in  Exhibit  B.  If  this  item  be  struck  out  of  the  particulars,  it  will  reduce 
the  Appellants'  demand  to  Rs.  44,276,  which  sum,  with  interest  at  the  ordinary 
Court  rate  from  the  date  of  the  decree  to  the  date  of  payment,  they  are,  in  their 
Lordships'  judgment,  entitled  to  recover  in  this  suit. 

Their  Ijordships  will,  therefore,  humbly  recommend  Her  Majesty  to  reverse  the 
Order  of  the  Judicial  Commissioner  of  "Oude  of  the  11th  of  May,  1863,  and 
[129]  to  declare  that  the  Appellants  were  entitled  to  recover  in  this  suit  the  sum 
of  Rs.  44,276,  in  lieu  of  the  sum  of  Rs.  28,645,  awarded  to  them  by  the  decree  of  the 
24th  November,  1862,  and  likewise  the  costs  of  the  proceedings  in  both  the  Courts 
below,  and  that  the  cause  be  remitted  to  the  Civil  Court  of  Lucknow,  in  order  that 
the  last-mentioned  decree  may  be  amended  accordingly. 

The  Appellants'  costs  of  this  appeal  must  lie  paid  by  the  Respondents. 
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CHARLES  SEATON  GUTHRIE  and  SOPHIA  his  V:iie,—AppeUaiit.s :  FREDERICK 

GEORGE   U'ATEli,~2iespondent*  [Nov.  17,  1S66J. 

On  Appeal  from  the  High  Court  of  Judicature  at  Calcutta. 

A.  advanced  to  B.,  his  sou-in-law,  two  sums  of  luoiiey  for  the  purpose  of  trade. 
These  advances  were  secured  by  promissory  notes,  by  which  B.  agreed  to 
repay  the  loans  in  three  years,  with  interest  at  five  j^er  cent.  B.  paid  in  his 
lifetime,  and  deliited  himself  in  his  account  with  interest  upon  these  loans 
at  the  rate  of  eight  per  cent.  There  was,  however,  no  fresh  agreement  as  to 
such  increased  rate  of  interest,  nor  did  A.  press  for  it.  At  B.'s  death  A. 
claimed  against  his  estate  the  principal  sum  due  with  eight  per  cent  interest. 
Held  (reversing  the  decree  of  the  High  Court  at  Calcutta),  that  although  B. 
had  voluntarily  debited  himself  in  his  accounts  with  interest  at  the  rate  of 
eight  per  cent,  yet  the  legal  relation  created  by  the  promissory  notes  was  a 
contract  to  pay  five  per  cent  on  the  money  twrrowed,  and  the  voluntary  pay- 
ment of  eight  per  cent  being  witliout  consideration,  did  not  constitute  a 
new  contract  so  as  to  bind  his  estate  with  the  payment  of  eight  per  cent. 

This  was  a  suit  brought  by  the  Respondent  against  the  Appellants  in  the  Court  of 
the  Principal  Sudder  Ameeu  of  the  Twenty-four  Pergunnahs,  to  recover  [130]  the 
sum  of  Rs.  26,640.  10a.  lOp.,  alleged  by  him  to  be  due  by  the  Appellant,  Sophia 
Guthrie,  formerly  Sophia  Inglis,  the  Executrix  of  her  huslsand,  Henry  Ingli.s,  to  the 
Respondent,  and  claimed  by  liim  to  be  the  balance  of  an  account  up  to  tlie  15th  of 
August,  1S6-'1,  for  moneys  advanced  and  lent  by  him  to  Ingli.s  in  his  lifetime,  and 
the  Respondent  claimed  interest  on  that  sum  at  tlie  rate  of  eiglit  per  cent,  being,  as 
he  contended,  the  rate  of  interest  agreed  to  be  paid  by  Inglis  to  the  Respondent. 

The  Respondent  was  a  Major-General  in  the  Indian  army,  and  the  Appellant, 
Sophia  Guthrie,  was  his  daughter. 

Inglis  at  one  time  was  assistant  political  Agent  to  the  Respondent,  who  acted 
as  the  Governor-General's  Agent  in  the  Kossya  Hills,  in  Bengal.  Inglis  carried  on 
business  as  a  Merchant  in  Bengal,  and  certain  pecuniary  transactions  exi.sted  between 
him  and  his  father-in-law,  the  Respondent.  On  the  ISth  of  May,  1850,  the  Re- 
spondent advanced  to  Inglis  the  sum  of  Rs.  41,900,  and  Inglis  gave  his  promissory 
note  for  that  amount,  agreeing  to  redeem  witliin  three  years,  and  to  paj'  five  per 
cent  interest.  On  the  31.st  of  December,  1850,  the  Respondent  made  a  furthei' 
advance  to  him  of  tlie  sum  of  Rs.  19,500,  upon  the  same  terms  and  conditions. 

Inglis  died  in  1860,  and  by  his  Will  left  his  widow,  the  Appellant,  Sopliia,  after- 
wards the  wife  of  Charles  Seaton  Gutlirie,  his  sole  Executrix.  On  examining 
[131]  the  deceased's  papers,  it  was  found  that  he  had  debited  himself  with  interest 
at  eight  per  cent  on  the  above  loans. 

On  the  14th  of  May,  1861,  the  Respondent  wrote  to  his  daughter,  the  Appellant, 
Sophia  Guthrie,  a  letter,  containing  the  following  passages: — "  Poor  Harry's  last 
account  current,  which  you  gave  me  in  Berlieley  Square,  is  made  up  to  the  30th 
April,  1859,  and  exhibits  a  balance  in  my  favour  of  one  lac  and  fifty  rupees  three 
annas  and  four  pice.  Since  that  date  I  have  received  nothing  whatever,  and  whether 
anything  has  been  paid  in  on  my  account  I  have  no  linowledge.  With  respect  to 
the  interest  due  on  the  above  sum,  you  can  give  what  you  please.  Avarice  is  not 
one  of  my  sins  ;  if  it  had,  I  should  have  invested  my  capital  in  Bank,  Coal,  and  Steam 
Company's  Shares,  by  which  it  would  have  increased  to  half  as  much  again,  besides 
being  in  receipt  of  much  larger  interest  than  what  I  was  receiving.  At  the  time 
Harry  a.sked  me  for  the  loan  of  the  money,  he  offered  to  mortgage  his  property  to 
me,  but  I  said  it  was  unnecessary,  considering  the  relation  we  stood  towards  each 
otlier.  I  al.so  told  him  I  did  not  require  him  to  allow  me  larger  interest  than  what 
I  was  getting  from  the  Government :  he  replied  he  could  well  afford  to  give  me  eight 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  West- 
bury,  the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Edward 
Vaughan  Williams.     Assessor,- — The  Right  Hon.  Sir  Lawrence  Peel. 
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per  cent  as  lie  was  making  more  than  treble  that  sum  by  my  money  :  that  being  the 
ease.  I  made  no  further  objection,  beyond  saying  tliat  he  eould  do  as  he  pleased. 
Hari-v.  during  his  illness,  once  told  me  that  he  had  eleven  lacs  of  rupees  in  Com- 
liany"s"paper,%ut  where  it  was  lodged,  or  with  whom,  he  did  not  say:  and  I  being 
averse  on  all  occasions  of  prving  into  other  people's  atiairs,  did  not  ask  him  ;  he 
also  told  me  that"  he  had  [132]  left  my  money  in  his  business,  and  on  doing  so 
asked  if  I  then  wanted  money.  I  said,  '  No ' ;  I  had  sufficient  to  go  on  with.  This 
is  all  that  ever  passed  between  me  and  him  on  the  subject  of  his  money  affairs." 

It  ajipeared  that  the  Appellant,  Sophia  Guthrie,  did  not  then  raise  any  objection 
to  the  payment  of  eight  per  cent  interest,  and  subsequently  paid  the  Respondent  on 
account,  Rs.  1110.000.  An  estrangement  with  tlie  Respondent  afterwards  took  place, 
and  the  Appellant,  believing  that  she  had  paid  all  that  was  legally  due,  refused  to 
pav  any  more. 

"Soi)"hia  Inglis  having  married  the  Appellant,  Charles  Seaton  Guthrie,  the  Re- 
spondent brought  a  suit  in  the  Court  of  the  Principal  Sudder  Aiiieen  for  the  Twenty- 
four  Pergunnaiis,  against  the  Appellants  to  recover  the  sum  of  Rs.  -26,640.  10a.  lOp. 
for  money  lent  and  interest  at  eight  per  cent  due  from  the  Appellant,  Sophia 
Guthrie,  as  Executrix  of  her  late  husband  Henry  Inglis'  Will,  on  the  balance  of  the 
Iiefore-mentioned  promissory  notes.  The  defence  set  up  was,  that  Inglis,  being  a 
wealthy  man,  had  voluntarily  debited  himself  with  eight  per  cent  interest  in  the 
Respoiident's  favour,  but  that  he  was  not  liable  under  the  promissory  notes  to  pay 
more  than  five  per  cent,  and  had  never  entered  into  any  contract  to  pay  a  larger 
interest.     The  letter  of  the  Utli  of  May,  1861,  was  put  in  evidence. 

Hy  the  decree  of  the  Principal  Sudder  Ameen  (Grish  Chunder  Ghose),  dated  the 
3rd  of  March,  1864,  the  Ameen  expressed  his  opinion  that  five  per  cent  was  only 
due,  and  dismissed  the  Respondent's  suit  with  costs.  On  a  regular  appeal  therefrom 
to  the  High  Court  of  Judicature  at  Calcutta,  composed  [133]  of  the  Hon.  C.  B. 
Trevor  and  the  Hon.  G.  Campbell,  Judges,  on  the  17th  of  August,  1864,  that  Court 
reversed  the  decree  of  the  Principal  Sudder  Ameen,  and  decreed  the  claim  of  the 
Respondent  for  Rs.  26,640.  10a.  lOp.  with  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum,  from  the  15th  of  August,  1863,  to  the  date  of  realization;  and  also 
ordered  the  Appellants  to  pay  the  Respondent  the  sum  of  Rs.  1326.  6a.  4p.  for  costs 
in  the  High  Court,  with  interest  thereon  at  the  rate  of  twelve  per  cent  per  annum, 
from  the  date  of  the  decree  to  the  date  of  realization,  together  with  costs  in  th» 
Lower  Court,  at  the  same  rate  of  interest. 

The  apj)eal  was  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Newmarch,  for  the  Appellants. — It  was  not  estal> 
lished  in  evidence,  that  there  was  any  contract  betw-een  Inglis  and  the  Respondent 
legally  binding  on  the  former  for  payment  of  interest  at  a  higher  rate  than  five  per 
cent  per  annum.  The  mere  fact  that  Inglis  voluntarily  debited  himself  with  eight 
per  cent  formed  no  new  contract.  It  was  without  consideration  and  could  not  bind 
his  estate.  Neither  was  there  any  agreement  for  the  payment  of  interest  upon 
interest  with  annual  rests.  The  account  directed  by  the  High  Court  was  wrong  in 
principle  as  between  the  Respondent  and  Sophia  Guthrie,  the  Executrix  of  her 
deceased  husband,  Inglis.  It  ought  to  have  been  made  up  with  interest  at  five  per 
cent  only,  and  without  annual  rests.  According  to  that  calculation  the  payments 
to  the  Respondent  left  a  balance  in  the  Appellant,  Sophia  Guthrie's  favour. 

[134]  The  Attorney-General  (Sir  John  Rolt,  Q.C.,)  and  Mr.  RodweU,  for  the  Respon- 
dent.— It  is  clear  that  Inglis  agreed  to  pay  interest  at  eight  per  cent,  per  annum  on 
the  amount  of  the  loans  which  were  made  him  by  the  Respondent.  He  debited 
himself  in  his  account  with  the  Respondent  with  interest  at  that  rate.  It  was 
a  new  contract  in  substitution  of  the  original  one,  and  was  acted  upon  liy  him  up 
to  his  death  and  binds  his  estate.  The  account  leased  upon  this  agreement  was 
properly  ordered  to  be  taken. 

At  the  conclusion  of  the  arguments  their   Lordships'  judgment   was   delivered 

by 

The  Right  Hon.  Lord  Westbury. — This  is  a  suit  of  a  painful  nature,  which  has 
arisen  between  a  daughter  and  her  father,  touching  the  rate  of  interest  payable  upon 
a  loan  made  by  the  father  to  her  deceased  husband. 
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It  appears  that  Mr.  Heiirv  Inglis,  the  son-in-law  of  General  Lister,  was 
engaged  in  trade;  that  the  trade  was  lucrative;  and  that  he  applied  to  General 
Lister  to  advance  him  money,  to  be  employed  by  him  in  that  trade.  General  Lister 
assented,  and  lent  to  his  son-in-law,  on  two  several  occasions  in  the  same  year,  two 
sums  of  money,  one  amounting  to  Rs.  41,900,  the  other  amounting  to  Rs.  19,500. 
On  the  occasion  of  these  advances  two  promissory  notes  were  given  by  his  son-in-law 
to  General  Lister,  and  in  both  those  notes  (because,  although  one  only  is  produced, 
it  has  been  admitted  at  the  Bar  that  there  was  another,  and  that  the  other  must  be 
taken  to  have  been  of  the  [135]  same  tenor  with  that  which  is  produced),  there  is  a 
promise  by  the  borrower,  Mr.  Inglis,  to  repay  the  money  Ijorrowed  with  interest 
at  five  per  cent,  at  the  expiration  of  three  years.  The  contention  now  on  the  part 
of  the  General,  the  lender  of  the  money,  is,  that  he  is  entitled  to  interest  at  the  rate 
of  eight  per  cent. ;  that  his  interest  is  not  to  be  limited  to  five  per  cent,  which  is  the 
prescribed  rate  of  intere.st  on  the  promissory  notes.  He  might  maintain  that 
contention  by  proving  either  that  at  the  end  of  the  three  years,  the  time  for  the 
repayment  of  the  money,  he  forebore  to  press  for  the  mone}',  in  consideration  of  an 
augmented  rate  of  interest,  or  he  might  maintain  that  the  contract,  of  the  terms 
of  which  the  notes  are  evidence,  was  superseded  by  a  new  contract,  which  allowed  the 
money  to  remain  for  a  longer  period  of  time  than  three  years,  at  an  augmented  rate 
of  interest.  But  unless  some  such  case  can  be  proved,  a  claim  of  interest  at  eight 
per  cent.,  founded  upon  a  bare  promise  of  the  debtor  to  pay  eight  per  cent.,  or  upon 
the  fact  that  the  delator  has  in  account  voluntarily  debited  himself  with  eight 
per  cent,  in  lieu  of  five  per  cent.,  could  not  be  maintained  in  law  for  want  of 
consideration,  amounting  merely  to  a  nudum  pactum. 

It  is  satisfactory  to  find  that  the  history  of  the  introduction  of  the  eight  per 
cent,  into  the  dealings  between  the  parties  is  very  clearly  given  by  General  Lister 
liimself ;  and  it  is  a  history  which  is  verj-  creditable  to  his  son-in-law,  Mr.  Inglis, 
but  which  is  inconsistent  with  the  General's  founding  upon  the  circumstances  any 
legal  claim.  We  do  not  refer  to  the  allegations  made  in  the  plaint, — we  prefer  to 
take  the  letter  of  General  Lister  addressed  to  his  daughter  after  the  death  of  her 
husband,  in  which  he  gives  her  [136]  a  narrative  of  the  transaction  between  himself 
and  his  son-in-law  ;  and  upon  an  accurate  examination  of  the  contents  of  that 
letter,  it  is  clear  that  the  General  distinctly  states  there  was  but  one  contract  on  the 
subject  of  interest,  which  he  made  with  his  son-in-law.  He  states  the  stipulation 
was  that  the  legal  interest,  i.e.  the  legally  demandable  rate  of  interest,  should  be 
five  per  cent.,  but  that  on  the  occasion  of  the  loan  being  made,  the  son-in-law,  of  his 
accord,  said,  he  woidd  pay  eight  per  cent,  interest,  because  he  was  able  to  make 
more  than  three  times  that  rate  by  the  employment  of  the  money  in  trade. 

It  is  plain  that  the  words  in  which  this  promise  was  made  were  not  intended 
to  supersede  the  written  engagement.  Independently  of  this,  we  find  the  General 
giving  a  striking  narrative  of  what  occurred  between  himself  and  his  son-in-law 
subsequently,  some  time  after  the  notes  had  been  made,  when  the  son-in-law  rendered 
a  written  account,  in  which  he  had  charged  himself  with  eight  per  cent.  The 
General's  words  amount  to  this: — I  pointed  out  to  Mr.  Inglis  that  he  was  charging 
himself  with  eight  per  cent,  interest,  whereas  I  was  entitled  only  to  five  per  cent. ; 
but  the  son-in-law  said,  it  is  all  right,  I  can  make  more  than  three  times  that  amount 
by  the  use  of  your  money,  therefore,  I  desire  to  pay  you  eight  per  cent.  That 
conversation,  again,  is  a  clear  acknowledgment  on  tlie  part  of  the  General  that  he 
regarded  himself  as  the  legal  creditor  of  his  son-in-law  for  only  five  per  cent.  It 
is  in  perfect  harmony  with  the  account  given  in  the  letter  that  the  engagement 
originally  was  for  five  per  cent.,  but  that  the  son-in-law  said.  He  could  well  afford 
to  pay  more ;  and  the  General  answered.  You  can  do  as  you  please  [137]  about 
it.  It  was  left,  therefore,  to  the  arljitrium  of  the  son-in-law,  if  he  chose  to  pay 
ei£:ht  per  cent.,  to  pay  that  amount;  but  the  legal  relation  which  was  created, 
was  an  engagement  to  pay  five  per  cent.  only.  What  was  done  subsequently  is  not 
inconsistent  with  that.  We  have  the  fact  that,  subsequently  to  the  date  of  the 
promissory  note,  on  several  occasions  the  son-in-law  rendered  to  his  father-in-law 
accounts  current,  in  which  he  debited  himself  with  eight  per  cent,  instead  of 
five  per  cent.,  and  that  he  continued  that  practice  down  almost  to  his  death  :  for  in 
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one  of  liis  repositories  after  his  death  his  widow  found  tiiree  accounts  or  written 
jiapers,  in  whicii  also  he  liad  debited  himself  with  eight  per  cent.  If  there  had  been 
nil  written  promissory  note,  or  if  there  had  been  no  history  given  by  the  creditor 
making  the  claim  of  tJie  origin  of  the  introduction  of  the  eiglit  per  cent.,  the  accounts 
so  made  out  by  the  del)tor  might  l)e  a  legal  ground  for  presuming  that  the  original 
contract  liad  Ijei'n  to  pay  eight  per  cent.,  or  that  there  had  been  a  new  contract 
to  pay  tiiat  rate  of  interest.  They  cannot,  liowever,  be  used  as  evidence  that  the 
oriirinal  contract  contained  in  the  promissory  notes  was  done  away  with  and  a  new 
contract  substituted,  for  the  reason  we  have  already  given,  viz..  that  the  General 
admits  that  when  he  saw  the  first  account  with  interest  at  eight  per  cent.,  he 
treated  it  as  a  tiling  to  which  he  was  not  entitled.  Clearly,  therefore,  there  was  no 
contract  entitling  him  to  eight  per  cent,  existing  at  that  time;  and  with  reference 
to  the  subsequent  accounts,  with  perfect  notice  of  those  accounts  liecause  he  had 
them  in  his  possession,  the  General  writes  to  his  daughter  the  letter  to  which  we 
have  [138]  referred,  explaining  how  it  had  arisen,  giving,  as  we  have  already 
oliserved,  a  history  of  the  introduction  of  the  eight  per  cent.,  that  it  was  a  voluntary 
offer  by  his  son-in-law,  and  that  the  General  did  not  fasten  it  upon  him  and  make 
it  ]iart  of  the  contract,  but  said  to  his  son-in-law.  "  You  shall  be  at  liberty  to  do  as 
you  please  about  it." 

The  result  of  the  wliole,  therefore,  seems  to  be  plainly  this,  that  so  far  as  the  legal 
right  is  concerned,  there  is  but  one  contract  existing  for  valuaVile  consideration  and 
capable  of  being  enforced,  viz.,  the  contract  made  at  the  time  of  the  loan,  in  con- 
formitv  with  the  written  oljligation  for  the  loan  contained  in  the  promissory  notes  ; 
that  all  departures  from  that  in  respect  of  interest  are  departures  which  have  been 
made  from  mere  goodwill  and  sense  of  duty  on  the  part  of  the  son-in-law,  who  is  the 
debtor,  but  not  as  lieing  the  result  of  any  legal  contract  or  obligation  between  him 
and  his  father-in-law. 

There  is  no  trace  that  the  father-in-law  ever  treated  the  matter,  up  to  the  time 
of  making  the  demand,  as  one  which  entitled  him  as  a  matter  of  right  to  interest 
at  eight  per  cent. ;  he  always  treats  it  as  a  matter  of  bounty  and  favour  on  the 
part  of  his  son-in-law  ;  and  he  tells  his  daughter  he  left  his  son-in-law  at  liberty 
to  do  as  he  pleased  about  it. 

We  regret  that  the  demand  has  ever  been  made.  It  appears  that  when  the 
interest  is  reduced  to  the  legal  rate,  the  sum  paid  by  the  Appellant.  Sophia  Guthrie, 
was  more  than  would  satisfy  the  whole  demand  of  the  General  according  to  his  just 
right,  and  the  action,  therefore,  was  brought  when  tliere  was  nothing  due  on  the  part 
of  that  Appellant.  The  consequence  [139]  must  be  that  the  decree  of  the  Court 
l)elow  must  be  reversed,  and  the  plaint  dismissed,  and  the  costs  of  the  proceedings 
below  and  of  this  appeal  must  be  borne  by  the  Respondent. 

We  will  make  our  report  and  humbly  advise  Her  Majesty  accordingly. 


MUSSUMAT  THAKOOR  DEYREF.,— Appellant :  RAI  BALUK  RAM  and  Others,— 
Respondents*  [Dec.  11,  12,  and  13,  1866], 

On  appeal  from  the  Sudder  Beuanny  Adairhit,  Xort/i   West  Provinces,  Ag^ra. 

By  the  Hindoo  law,  as  laid  down  in  the  Benares  or  Western  schools,  although 
a  widow  may  have  power  of  disposing  of  moveable  property  inherited  from 
her  husband,  which  she  has  not  under  the  law  of  Bengal,  yet  she  is  by  l)oth 
laws  restricted  from  alienating  anj-  immoveable  property  wliich  she  has  so 
inherited  ;  and  on  her  death  the  inunovealile  property,  and  the  moveable, 
if  she  has  not  otherwise  disposed  of  it,  will  pass  to  the  next  heirs  of  her 
deceased  husband.  There  is  no  distinction  with  respect  to  such  alienation 
between  ancestral  and  acquired  property  [11  Moo.  Ind.  App.  175]. 

*  Present :  Members  of  the  Judicial  Committee — Tlie  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  The  Right  Hon.  Sir  Edward  Vaughan 
Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley.  Assessor. — The 
Right  Hon.  Sir  Lawrence  Peel. 
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The  devolution  of  Stridliun,  or  wife's  peculiar  property,  from  a  childless  widow, 
is  regulated  by  the  nature  of  her  marriage.  If  her  marriage  was  according 
to  one  of  the  four  approved  forms,  at  her  death  her  husband's  collateral 
heirs  succeed  to  it. 

A  deed  of  gift  of  immoveable  and  moveable  estate,  alleged  to  have  been  executed 
by  a  Hindoo  widow,  wiiich  was  registered,  set  aside,  as,  without  deciding  that 
there  had  been  a  conspiracy,  perjury,  and  forgery  in  respect  to  such  deed  on 
the  part  of  the  grantee  and  others,  yet  that  the  suspicious  circumstances 
attending  its  alleged  execution  and  registration  had  not  beeni  removed 
by  sufficient  proof  to  support  the  affirmative  issue  on  the  grantee,  and  to 
establish  it  as  a  genuine  instrument. 

The  appeal  in  this  case  raised  two  questions  ;  first,  whether  by  the  Hindoo  law- 
received  in  the  Benares  or  the  Western  .schools,  which  governed  the  rights  of 
[140]  the  parties,  Choteli  Bebee,  a  childle.ss  Hindoo  widow,  had  power  to  alienate 
anv  portion  of  the  property  of  llamjee,  her  deceased  husband,  which  consisted  of 
aiice.stral  and  self-acquired  property  :  and  secondly,  whether  a  registered  deed  of 
gift  of  such  property,  alleged  to  have  been  executed  by  Choteh  Bebee,  in  the  Apel- 
lant's  favour,  was  valid.  The  Respondents,  who  claimed  to  be  heirs  of  Ranijee, 
denied  his  widow's  power  to  alienate,  as  well  as  the  execution  of  the  deed,  and  insisted 
that  it  was  a  forgery  and  had  been  collusively  registered. 

The  decree  of  the  Sudder  Dewanny  Adawlut  appealed  from,  declared  that  the  Re- 
spondents were  the  heirs-at-law  of  Ramjee,  and  entitled,  and  that  the  deed  of  gift 
alleged  to  have  been  executed  by  Choteh  Bebee,  was  a  forgery,  and  her  person 
simulated  before  the  Registrar  of  deeds  for  the  purpose  of   registration. 

The  facts  were  these  :  — 

Rai  Suliuj  Ram,  the  common  ancestor  of  tlie  Respondents  and  Ramjee,  died, 
leaving  considerable  real  and  personal  property,  consisting  of  Talooqua  Rughoo- 
nathpoor,  situate  in  Pergunnah,  Bissarah,  in  the  District  of  Tirhoot,  which  he  had 
acquired  by  purchase.  The  villages  of  Beerapoor,  Buhore,  and  Sooghurguuje, 
two  of  the  villages,  formed  integral  portions  of  the  Talooqua.  He  left  five  sons, 
Kirpa  Ram,  Sheo  Ram.  Moon.shi  Jye  Ram,  Rai  Benee  Ram,  and  Madho 
Ram,  all  since  deceased,  him  surviving,  his  joint  heirs,  constituting 
an  undivided  [141]  Hindoo  family,  who  effected  a  mutation  of  names  in 
the  Books  of  the  Collector.  Tlie  family  property  was  subsequently  added  to  bv 
a  purchase  out  of  their  joint  funds  of  a  moiety  of  three  villages,  called  respectively 
Puchowna  (and  sometimes  Bichowna  and  Butchna),  Suk.sorah,  and  Kishenpore. 
all  situate  in  the  District  of  Behar.  The  villages  of  Urouj  or  Urrujpoor,  and 
Tirhur,  situate  in  this  District  of  Shahabad,  were  also  acquired  by  the  joint  familv 
under  a  grant  from  the  Maharajah  of  Bohjepoor  in  Mokurrery  tenure.  The  grand- 
son of  Suhuj  Ram,  Unund  Ram,  died  leaving  three  sons,  Jankee  Ram,  since  deceased, 
the  Respondent,  Toolsee  Ram,  and  Salik  Ram  (also  since  deceased  without  issue). 
Ramjee  died  in  the  year  182-t,  intestate  and  without  issue,  leaving  Luchmund 
Sing,  since  deceased,  only  son  of  Jye  Ram,  Salig  Ram,  since  deceased,  Jankee  Ram 
also  since  deceased,  the  father  of  the  Respondents,  Bheerbhan  Sing,  Munnee  Ram, 
and  Dhunnee  Ram,  and  of  Motee  Ram,  and  also  leaving  the  other  Respondents  Rai 
Baluk  Ram  and  Toolsee  Ram,  and  as  members  with  him  of  a  joint  and  undivided 
Hindoo  family,  entitled  as  heirs  to  his  undivided  share  in  the  ancestral 
and  other  property.  Ramjee  left  Choteli  Bebee,  his  widow,  him  sur- 
viving. The  above  memliers  of  the  family  participated  with  the  heirs  in 
food,  weddings,  obsequies,  and  in  the  management  of  the  property,  and  this  state 
of  affairs  continued  up  to  the  date  of  the  departure  of  Chotev  Bebee  on  a  pilg'rimage 
to  Juggernauth. 

In  addition  to  the  other  joint  family  property,  tliere  was  purchased  out  of  the 
joint  family  funds  certain  immoveable  property  in  the  district  of  Benares,  which 
was  registered  in  the  names  of  Choteh  Bebee  and  [142]  Radha  Bebee.  This  property 
consisted  of  the  village  of  Okenee  Byrumari.  a  seventh  share  in  village  Dhourkura, 
the  village  of  Tajpoor  Puttee,  appertaining  to  the  Puttee  of  Rugholuir  Sing,  and  the 
village  Taj  pore  Puttee,  appertaining  to  the  Puttee  of  Bhoop  Sing  and  Debeechurn 
Sing,  all  situate  in  Pergunnah,  Bidhole,  and  also  certain  houses  and  land  situated 
at  Lultaghat,  Lahoree  Tolah,  and  Lucksa. 
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In  till'  month  of  Juh-,  1858,  Cliotey  Bebee  went  on  a  pilgrimage  to  Juggernautli, 
and  before  leaving  delivered  over  all  the  immoveable  and  moveable  property  then  in 
her  possession   to  the  custody  of  the  Respondent,  Ilai   Bahik   Ram. 

It  appeared  that  Chotey  Bebee  reached  Juggernauth  and  was  returning  home- 
wards when  she  died  on  the  way.  On  hearing  of  Chotey  Bebee's  death,  Rai  Baluk 
Ram,  as  the  eldest  of  the  above-mentioned  heirs,  performed  her  funeral  obsequies. 
Soon  after  her  death  proceedings  were  had  before  the  Magistrate  of  Benares  re- 
specting the  succession  to  the  estate,  founded  on  a  registered  deed  of  gift  of  the 
whole  estate,  alleged  to  have  been  executed  by  Chotey  Bebee  in  favour  of  the  Appel- 
lant, who  also  set  up  a  title  as  Cliotey  Bebee's  adopted  daughter.  Rai  Baluk  Ram, 
Toolsee  Ram,  and  Beerbhan  Sing,  also  claimed  to  be  heirs  of  Chotey  Bebee. 
and  ur"ed  that  Chotey  Bebee,  as  a  Hindoo  widow,  was  incompetent  to  alienate 
the  property,  that  the  pretended  deed  of  gift  was  a  forgery,  and  the  alleged  adoption 
false  and  contrary  to  usage,  she  being  a  female  :  and  that  as  to  the  alleged  registra- 
tion of  the  deed  by  Chotey  Bebee,  that  it  was  incrediljle,  as  she  was  suffering  severely 
from  dvsentery  and  alwut  to  die,  and  could  never  have  appeared  in  Court,  as  was 
alleo'ed,"  or  would  [143]  have  done  so,  being  a  Purdah  Nasheen  (a  woman  living 
in  seclusion),  having  Managers  and  Agents  to  transact  her  business,  and  that,  there- 
fore, it  was  clear  that  some  other  woman  nmst  have  been  substituted  for  Choteh 
Bebee  to  the  Registrar  of  deeds. 

Pending  the  settlement  of  these  claims,  the  Court  attached  the  estate,  and  finally 
the  Judge  of  the  Civil  Court  of  Benares  rejected  the  Appellant's  claim,  referring  her 
to  a  regular  suit. 

The  suit  in  which  the  present  appeal  arose,  was  instituted  on  the  9th  of  April, 
1859,  in  the  Court  of  the  Principal  Sudder  Ameen  of  Zillah  Benares,  by  the  Respon- 
dents against  the  Appellant.  By  the  plaint,  they  sought  to  obtain  a  decree  for 
possession  by  right  of  succession  on  the  death  of  Choteli  Bebee,  to  the  villages  and 
shares  of  villages  above-mentioned  as  being  registered  in  her  name,  with  houses, 
lands,  and  buildings  at  diiierent  places  in  her  possession  at  the  time  of  her  death, 
and  other  personal  property;  and  further  to  obtain  a  decree  cancelling  the  alleged 
deed  of  gift  which  the  Appellant  had  set  up  as  having  been  executed  by  Choteh  Bebee, 
and  stated  to  bear  date  the  30th  of  August,  1858  ;  and  finally,  for  a  declaration 
that  the  alleged  claim  by  right  of  inheritance  and  adoption  of  the  Appellant  was 
void.  By  the  plaint  it  was  submitted,  that  besides  the  Respondents  there  were 
not  any  other  surviving  heirs  of  Sahuj  Ram,  the  great  ancestor ;  and  it 
charged  that  since  his  death  all  his  heirs  took  and  continued  in  possession  of  his 
estate  without  any  division  of  .shares,  and  by  means  of  the  common  stock  they  had 
purcliased  additional  landed  property.  It  further  stated,  that  the  greater  part  of 
the  estate  was  purchased  by  Benee  Ram,  with  ancestral  and  [144]  family-acquired 
funds,  and  on  his  death  the  name  of  his  son,  Ramjee,  was  retained,  and  when  he 
died  the  names  of  his  mother,  Radha  Bebee,  and  Choteh  Bebee  were  substituted  with 
consent  of  the  co-parceners,  under  a  special  agreement,  admitting  the  heirship  of 
the  latter  and  the  want  of  power  in  the  former  to  alienate  the  property  as  above 
mentioned,  and  that  during  the  lifetime  of  these  ladies  they  participated  with 
the  other  co-parceners  in  food,  weddings,  obsequies,  and  in  the  management  of  the 
estate,  and  no  disagreement  among  them  ;  that,  on  the  contrary,  the  Respondent, 
Rai  Baluk  Ram's  marriage  expenses  were  defrayed  by  Chotey  Bebee,  and  that  he  and 
his  wife  resided  in  the  same  house  with  her,  their  table  expenses  being  in  common, 
and  that  on  her  leaving  for  Juggernauth  in  July,  1858,  slie  delivered  over  to  him, 
owing  to  his  being  the  nearest  heir  and  in  possession  of  the  ancestral  estate,  the 
entire  property,  goods,  and  houses,  etc.,  and  recommended  to  him  Ramrook  Sing, 
her  Agent,  and  that  with  the  exception  of  that  portion  of  personal  property  held 
in  safe  custod}'  under  the  Order  of  the  Magistrate,  the  whole  of  the  property  con- 
tinued in  his  possession.  The  plaint  then  stated  the  circumstances  attending 
Choteh  Bebee's  death,  en  route  from  Juggernauth,  and  the  alleged  fabrication  and 
putting  forward  the  deed  of  gift  by  the  Appellant,  with  the  aid  of  her  brother, 
Balkishen  Bunsee,  who  it  alleged  together  must  have  contrived  to  produce  another 
woman  to  impersonate  Choteh  Bebee  before  the  Registrar  of  deeds  at  Midnapore; 
and  it  submitted  and  charged  that  the  adoption  of  Appellant  never  took  place  in 
fact,  and  that  if  it  had,  it  was  invalid  and  inoperative  by  Hindoo  law,  that  there 
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was  no  deed  or  instrument  [145]  of  adoption  in  existence,  and  that  if  there  had 
Ijeen  any  such  adoption  there  would  have  been  no  necessity  to  fabricate  the  pre- 
tended deed  of  gift.  The  plaint  further  suljraitted,  that  even  if  such  deed  of  gift 
liad  been  executed  by  Choteh  Bebee,  which  was  denied,  it  was  invalid,  as  by  Hindoo 
law  a  widow's  estate,  which  she  took  as  heir  of  her  deceased  husband,  determined 
on  her  death,  and  that,  therefore,  she  could  not  alienate  by  gift  or  otherwise  any 
property  beyond  her  own  life. 

The  Apiaellant,  by  her  answer,  insisted,  first,  that  as  the  Plaintiffs  iiad  from 
several  generations  remained  separate,  thej'  had  no  rigli^  under  the  Hindoo  law  lo 
the  property  in  dispute;  secondly,  that  the  property  was  acquired  by  and  held  in  the 
exclusive  possession  of  Rai  Benee  Ram,  Ramjee,  and  Choteh  Bebee  ;  thirdly,  that 
Choteh  Bebee,  during  the  lifetime  of  Radha  Bebee,  her  mother-in-law,  adopted  her, 
and  while  in  a  sound  state  of  mind  bestowed  in  gift  the  entire  property  to  her,  and 
put  her  in  po.ssession,  in  accordance  with  the  deed  of  gift,  dated  the  30th  of  August, 
1858,  duly  atte.sted  and  registered.  The  evidence  of  the  Plaintiffs  consisted  of  the 
depositions  of  thirteen  witnesses,  including  those  of  the  Respondents,  Rai  Baluk  Ram 
and  Toolsee  Ram,  who  generally  proved  that  the  family  was  a  joint  and  undivided 
Hindoo  family,  and  that  the  ])roperty  in  question  was  partly  ancestral  joint  property, 
and  partly  acquired  by  purchases  out  of  the  joint  funds  ;  that  a  division  or  partition 
of  the  family  property  had  never  taken  place  :  and  that  the  Appellant  had  never  been 
adopted  by  Choteh  Bebee. 

The  Defendant  filed  tlie  alleged  deed  of  gift,  which  was  written  in  Bengalee,  a 
language  it  appeared  not  [146]  understood  by  Choteh  Bebee,  who  read  and  wrote 
Hindee  only,  and  the  signature  on  which  (in  Nagree)  bore  no  resemblance  to  her 
signature;  and  that  it  appeared  on  the  face  of  the  instrument  that  the  property 
which  it  purported  to  give  to  the  Appellant  was  not  correctly  described  as  regarded 
its  situation,  although  it  was  admitted  that  Choteh  Bebee  managed  the  property  and 
was  an  excellent  business  woman.  The  alleged  deed  of  adoption  of  the  Appellant 
was  neither  piroduced  nor  its  absence  accounted  for.  The  evidence  of  the  three  of 
the  attesting  witnesses  to  the  alleged  deed  of  gift  produced,  were  Balkishen,  the 
brother  of  the  Appellant  ;  Bunsee,  a  servant,  wlio  stated  that  he  did  not  understand 
Bengalee,  that  he  could  neither  read  nor  write,  and  that  Nathoo,  the  third  witness, 
signed  for  him.  Nathoo  described  himself  as  a  Priest  in  service  of  Choteh  Bebee 
for  ten  or  twelve  years,  but  he  did  not  corroborate  the  last  witness,  as  he  stated  that 
one  Deenbhundoo  signed  for  those  witnesses  who  could  not  write  ;  and  this  witness 
also,  although  he  .stated  he  had  lieen  so  long  in  the  service  of  Choteli  Bebee,  deposed 
that  he  did  not  know  what  relation  the  Respondent,  Rai  Baluk  Ram,  was  to  her,  or 
if  at  all  related,  and  that  he  had  never  seen  him  nor  heard  that  Choteh  Bebee's  hus- 
band had  uncles  or  nephews.  They  all  admitted  Choteh  Bebee  to  have  been  a  Purdah 
Xaslieen  (a  female  who  does  not  appear  in  public),  and  yet  stated  that  she  had  volun- 
tarily gone  before  the  Registrar  at  MidnajJore  to  acknowledge  her  alleged  signature, 
and  at  a  time  when  she  was  stated  by  them  to  have  been  suffering  under  dysentery, 
the  illness  of  which  she  died,  and  when,  as  they  admitted,  .she  was  in  fear  of  death. 
The  witness,  Balkishen,  further  stated.  [147]  that  he  was  a  witness  to  the  deed  of  gift, 
and  that  Choteh  Bebee  had  fallen  ill  at  Baiturnee  {en  route  from  Juggernautli),  six 
days'  journey  from  Midnapore,  and  was  in  the  same  state  when  she  arrived  at  Midna- 
pore;  that  she  had  the  same  complaint,  dysentery,  for  a  long  time  at  Benares,  but  it 
increased  at  Baiturnee;  and  that  she  died  thirteen  days  after  the  execution  of  the 
deed  at  Gobind  Chuttee,  seven  days'  journey  from  Midnapore.  He  admitted  that 
none  of  the  witnesses  other  than  the  two  lastrnamed  knew  Choteh  Bebee,  and  that  only 
he  himself  and  the  two  latter  witnesses,  and  Chowbey,  a  sweetmeat  seller,  but  who 
was  not  produced,  and  on  inquiry  by  order  of  the  Court  could  not  be  found,  had 
identified  the  woman  who  had  signed  the  deed  of  gift,  and  also  appeared  before  the 
Registrar  to  acknowledge  it,  as  Choteh  Bebee,  deceased.  Eight  other  witnesses 
were  called  to  speak  to  the  adoption,  but  none  of  them  were  jsresent  at  such  alleged 
adoption.  Although  they  said  they  had  heard  of  it,  they  admitted  that  they  had 
never  known  any  other  instance  of  the  adoption  of  a  female. 

The  hearing  of  the  suit  took  place  before  Mr.  R.  H.  Smith,  the  Principal  Sudder 
Ameen  of  Benares,  on  the  loth  of  February,  1860,  and  liy  his  judgment  of  that  date, 
he  found  and  declared  the  first  issue  in  favour  of  the  Appellant,  that  the  late  Choteh 

57 


XI  MOORE  IND.  APP..  148       MUSSUMAT  THAKOOK   UEVHEE 

Bebet  was  legally  uouipetenl  to  make  a  gift  of  all  thf  iiropeity  in  (luestioii 
by  Hindoo  laws  as  the  same,  in  his  opinion,  was  not  joint  ancestral 
property;  and  he  declared  that  he  saw  no  reason  to  doubt  the  au- 
thenticity of  the  deed  of  gift,  as  Choteh  Bebee  had  personally  attended  at  the  Regis- 
trar's office  to  have  it  registei'ed,  and  dismissed  the  suit  with  costs. 

[148]  The  Respondents  appealed  to  the  Suddtr  Uewanny  Adawlut  at  Agra,  urging 
the  following  grounds: — First,  that  the  estate  was  joint  ancestral,  being  acquired  by 
ancestral  undivided  capital;  and  second,  that  the  deed  of  gift  set  up  by  the  Appel- 
lant was  a  forgery,  and  \^s  not  proved  by  the  evidence;  that  the  witnesses  adduced 
by  the  latter,  among  whotn  one  was  her  own  brother,  were  untrustworthy,  had  been 
tutored,  and  their  statements  contradictory;  and  that  on  the  inspection  of  the  deed 
other  circumstances  confirming  its  spuriousness  would  be  apparent. 

The  Appellant,  by  her  answer  to  the  grounds  of  appeal,  alleged  that  the  property 
in  dispute  was  not  joint  and  undivided,  but  that  the  property  was  divided  after  the 
decease  of  Anund  Ram  ;  tiiat  as  the  name  of  Ramjee,  son  of  Benee  Ram,  was  registered 
as  proprietor  of  the  village,  Borapoor  Sookhurgunge,  and  the  names  of  Jankee  Ram, 
Toolsee  Ram,  and  Salik  Ram,  of  the  villages,  Rugoonathpoor  and  others,  she  asked 
if,  as  alleged  by  the  Respondents,  they  were  in  partnership,  how  came  their  names 
to  be  registered  for  the  several  villages  and  their  respective  shares  assigned  to  them? 
The  answer  then  alleged  that  the  property  was  self-acquired  by  Benee  Ram,  and  con- 
cluded by  stating  that  the  claim  of  the  Respondents  was  not  established,  and,  there- 
fore, their  objection  to  the  deed  of  gift  was  of  no  avail. 

On  the  6th  of  August,  1861,  the  Sudder  Dewanny  Court  put  the  following  ques- 
tions to  the  Hindoo  Law  Officer  attached  to  that  Court :  — 

Question  1. — C.  and  D.  have  inherited  landed  property  from  a  common  ancestor, 
A.,  and  have  divided  it  between  them.  C.  dies  and  leaves  a  son,  [149]  F.  D.  dies  and 
leaves  a  son,  G.  G.  dies  leaving  no  issue,  but  a  widow,  H.  Query  :  Can  the  widow  H. 
will  away  by  Testament,  to  relations  of  her  own  blood,  the  share  of  the  ancestral 
property  which  belonged  to  her  husband,  G.  ?  or,  after  her  death,  will  that  share 
necessarily  revert  to  her  husband's  cousins? 

Answer. — If  the  share  of  the  ancestral  property  which  the  woman's  husband  held 
separately  by  virtue  of  a  partition,  and  to  which  she  succeeded  after  his  death,  con- 
sisted of  a  personal  property,  she  could  give  it  away  to  any  one  she  chose ;  but,  as  it 
consists  of  real  property,  she  cannot  do  so  under  any  circumstances  ;  for  such  (real) 
property  must  necessarily  remain  in  the  family  of  the  person  by  w^honi  it  was  origin- 
ally acquired.  The  object  in  making  a  division  of  property  is  to  preserve  peace  and  to 
prevent  disputes,  but  the  parties  take  division  mutually  retain  their  rights  in  respect 
of  the  whole  property.  Hence  H.  shall,  according  to  Kattiayun  and  others,  have  a 
right  to  enjoy  the  real  property  during  her  life,  after  which  it  shall  revert  to  her 
husband's  near  of  kin,  viz.,  his  cousins,  etc. 

Question  2. — Can  the  widow  H.  alienate,  by  sale,  gift,  or  otherwise,  during  her 
lifetime,  the  share  of  her  husband,  G.  ? 

Answer. — The  answer  to  the  first  question  involves  also  the  answer  to  the  second  : 
I.e.  H.  has  not  the  power  of  alienating  the  real  property  by  sale,  gift,  or  otherwise, 
which  she  would  have  had  in  the  case  of  personal  property. 

Question  3. — If  the  widow  H.  or  her  husband  G.  shall,  during  their  lifetime,  have 
acquired  any  other  real  property  with  the  proceeds  of  their  share  of  the  [150] 
ancestral  estate,  can  the  widow  H.  alienate  the  real  property  so  acquired  by  Will, 
by  sale,  by  gift,  or  otherwise,  or  does  it,  on  her  death,  revert  to  her  deceased  husband's 
cousins,  in  common  with  the  other  ancestral  estate? 

Answer. — The  real  property  which  G.  or  H.  acquired  during  their  lifetime  with 
the  proceeds  of  the  former's  separate  share  is  not  hereditary,  and  the  latter  (because 
her  husband  died  without  issue)  can  give  it  away  to  any  one  she  likes.  Real  property 
cannot  be  alienated  in  the  event  of  the  person  who  acquired  it  having  issue  of  his 
own. — Pundit,  Heranund. 

It  having  been  discovered  in  the  Sudder  Dewanny  Adawlut  that  the  Appellant  had 
not  examined  the  persons  whom  she  alleged  had  witnessed  or  had  knowledge  of  the 
deed  of  gift,  and  who  were  residing  at  Midnapore,  and  considering  that  it  was  ex- 
pedient that  they  should  be  examined,  the  Registrar  of  that  Court  was  ordered  to 
communicate  by  letter  with  the  Judge  of  Midnapore,  and  request  him  to  examine 
on   interrogatories,  those  several  witnesses,   and  to  return  their  depositions  to  the 
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Svidder  Court.  In  obedience,  the  Judge,  E.  Jackson,  Esquire,  examined  five  witnesses, 
all  liut  Cliowbey,  who  could  not  be  found.  Their  evidence  was  contradictory  and 
unsatisfactory  as  to  what  took  place ;  not  one  of  these  witnesses  knew  Choteh  Bebee, 
but  could  only  rely  on  the  three  former  witnesses'  statement  as  to  identity.  The 
Judge  returned  the  depositions  to  the  Sudder  Court  at  Agra,  with  an  official  letter, 
bearing  date  the  2.3rd  of  September,  1861,  exi)ressing  his  opinion  of  the  characters 
and  conduct  of  two  of  those  witnesses,  who  were  the  Vakeel  and  Mookiitar  employed 
by  Balkishen  [151]  in  preparing  the  alleged  deed  and  in  witnessing  it,  that  they 
were  not  worthy  of  credit. 

The  hearing  of  the  appeal  took  place  before  M.  K.  (iubbius  and  James  Lean. 
Esquires,  two  of  the  Judges  of  the  Sudder  Dewanny  Adawlut,  on  the  16th  of  November, 
1861,  when  they  delivered  the  following  judgment :—"  Of  the  pleas  adduced  in  appeal 
it  is  only  necessary  to  go  into  one — viz.,  the  allegation  that  the  deed  of  gift  on  which 
the  Defendant  (Respondent's)  claim  is  based  is  a  forgery.  This,  we  observe,  is  a 
main  and  most  important  issue  in  the  case,  and  towards  its  thorough  investigation 
and  development  the  attention  of  the  Lower  Court  should  have  been  principally 
directed.  We  consider  it  to  have  been  an  error  of  judginent  in  the  Principal  Sudder 
Ameen  that  he  should  have  constituted  any  other  issue  than  this  the  first  issue,  and 
should  have  devoted  tlie  greater  part  of  his  judgment  to  other  questions  which,  in 
our  opinion,  do  not  even  require  to  be  examined,  when  the  main  plea  '  of  the  Defen- 
dant's claim  being  based  upon  a  forgery  '  has  been  properly  investigated.  That  plea 
the  Lower  Court  rejected  briefly  at  the  close  of  its  judgment,  upon  reasons  which  we 
hold  to  be  wholly  insufficient.  After  a  full  consideration  of  the  circumstances  put 
forth  by  the  Defendant  (Respondent)  respecting  the  execution  of  the  Hibbenamah, 
by  the  deceased  Choteh  Bebee  at  Midnapore,  a  few  days  before  her  death,  in  favour 
of  her  niece,  by  which  deed  the  large  property,  real  and  personal,  which  she  died 
possessed  of  would  be  diverted  from  the  Plaintiffs  (Appellants)  the  rightful  heirs- 
at-law,  to  the  Defendant,  who  appears  to  be  a  childless  widow,  dependent  on  her 
brother,  Balkishen,  nephew  of  the  deceased,  who  accompanied  her  upon  [152]  her 
pilgrimage  to  Juggernauth,  from  which  she  never  returned,  and  who  also  witnessed 
the  deed  of  gift;  we  have  no  hesitation  in  rejecting  it  altogether,  as  we  hold  that  the 
Defendant  has  entirely  failed  to  establish  its  authenticity.  We  are  of  opinion,  that 
there  is  a  strong  preponderance  of  probabilities  against  the  admission  of  the  fact 
advanced  by  the  Defendant,  that  Choteh  Bebee  executed  this  deed  in  her  lifetime 
and  with  her  own  consent.  We  incline  rather  to  regard  the  deed  to  be  a  fabrication 
after  the  death  of  Choteh  Bebee.  The  deceased  is  shown  to  have  been  a  good  woman 
of  business,  transacting  her  afl'airs  herself,  and  the  business  letters  which  have  been 
put  in  evidence  by  the  Appellants  show  not  only  this,  but  also  that  her  handwriting 
was  excellent.  Now,  in  the  deed  in  question,  the  property  belonging  to  the  deceased 
is  so  incorrectly  stated,  that  even  the  names  of  the  ZiUahs,  or  Districts  in  which  the 
landed  estates  lie,  are  misstated.  This  could  not  have  been  the  case  had  Choteh 
Bebee  herself  really  dictated  tlie  instrument.  Again,  the  signature  bears  no  sort 
of  resemblance  to  the  excellent  handwriting  of  the  deceased.  We  think  the  reason 
assigned  by  the  Principal  Sudder  Ameen  for  getting  over  this  objection,  viz.,  that 
Choteh  Bebee  was  '  prostrated  by  sickness,'  is  quite  insufficient;  for  the  Defendant 
alleges  that  Clioteh  Bebee  executed  the  deed  at  Midnapore,  where  she  was  able  to  cook 
her  own  food,  and  afterwards  attended  in  person  at  the  Registrar's  office,  and  attested 
it.  She  is  there  represented  to  have  travelled  seven  marches  beyond  Midnapore, 
and  to  have  died  thirteen  or  fourteen  days  after  the  execution  of  the  instrument. 
It  certainly  must  be  inferred  from  these  asserted  facts,  that  slie  [153]  ought  to  have 
been  capable  of  writing  a  signature  not  very  different  from  her  ordinary  one,  at  the 
time  when  it  is  pretended  that  she  executed  this  deed.  No  witnesses  of  any  real 
respectability,  or  on  whose  evidence  reliance  can  be  placed,  are  found  to  have  attested 
the  deed.  It  bears  the  signature  of  nine  witnesses.  Of  these,  three  only  were  ac- 
quainted with  the  deceased  sO'  as  to  be  able  to  speak  to  her  identity.  These  are 
Balkishen  himself,  brother  of  the  Defendant  (who  is  evidently  the  party  who  will 
most  benefit  by  the  recognition  of  the  deed),  and  two  servants  of  his,  named  Bunsee, 
caste  Koonhee,  and  Nathoo,  a  Brahim.  Their  evidence  is  open  to  too  much  suspicion 
to  carry  weight  with  us.  Tlie  remaining  six  are  persons  of  no  note  at  Midnapore, 
and  it  is  not  pretended  on  the  part  of  the  defence  that  any  one  of  them  was  personally 
acquainted  with  the  female  donor.     This  radical  defect  in  their  testimony  is  at- 
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tempt«d  to  bt  supplied  by  a  statement  made  by  Balkishen  and  others,  that  a  ceitaiu 
'  Chowbey  '  originally  resident  of  Muttra,  who  then  lived  at  Midnajiore,  had  been 
cognizant  of  the  whole  transaction,  and  had  assisted  the  deceased  in  priKuring  the 
services  of  the  Vakeel  and  Mookhtar,  who  are  two  of  the  subscribing  wit- 
nesses, nnd  the  attendance  of  the  four  other  witnesses.  But  this  Chow- 
bey has  not  been  produced  :  he  has  not  Ijeen  even  named ;  nor  is  the  Defen- 
dant able  to  indicate  him  in  any  such  way  as  to  enable  us  to  cause  hirf^  attendance. 
Further,  on  reference  to  the  Judge  at  Midnapore,  that  Officer,  Mr.  E.  Jackson,  in  his 
letter  No.  i;iO,  dated  the  2:ird  of  September  last,  makes  the  following  remark  in 
repect  to  the  Vakeel  and  Mookhtar  alluded  to: — '  I  place  little  reliance  on  the  good 
faith  of  the  Mookhtar  and  Vakeel  who  attest  the  deed, — first,  bcH;ause  they  had  [154] 
the  audacity  to  identify  the  woman  who  executed  the  deed  before  the  Registrar  of 
deeds  when  thev  were  totally  unacquainted  with  her  ;  and  secondly,  as  to  the  Vakeel, 
because  from  niy  exjierience  in  this  District  of  his  depositions  in  other  cases,  I  place 
little  credit  in  bis  good  faith  generally;"  an  opinion  which  certainly  tends  still 
further  to  diminish  the  value  of  the  testimony  add\iced  in  support  of  the  Hibbenamah. 
We  further  oliserve  that  the  only  witnesses  brought  into  Court  for  the  defence,  out 
of  those  whose  names  are  attached  to  the  deed,  are  Balkishen  and  his  two  servants. 
The  six  others,  residents  of  Midnapore,  were  not  examined  until  a  commission  issued 
from  this  Court.  The  circumstance  that  the  Defendant  took  no  pains  to  have  her  own 
witnesses  examined  is  obviously  a  most  suspicious  one,  and  ought,  in  our  opinion,  to 
have  attracted  more  notice  than  it  seems  to  have  done  from  the  Principal 
Sudder  Ameen,  whose  acceptance  of  the  deed  on  the  veiy  imperfect  evi- 
dence tendered  for  the  defence  we  consider  to  l>e  a  serious  error  of 
judgment.  For  the  above  and  other  reasons,  which  need  not  be  enumerated, 
we  decide  to  reject  altogether  the  Hibbenamah  in  favour  of  herself,  on  which  the 
Defendant's  case  is  built ;  and  accordingly  we  reverse  the  decision  of  the  lower  Court, 
and  decree  for  Plaintiffs  (Appellants)  with  all  costs." 
The  present  appeal  was  from  this  judgment. 

The  Attorney-General  (Sir  John  Rolt,  tj.C),  Mr.  Forsyth,  Q.C.,  and  Mr.  A.  Bailey, 
for  the  Appellant. — Three  questions  arise  upon  this  appeal, — first,  had  Choteh  Beljee, 
a  childless  Hindoo  widow,  power  to  alienate  the  estate  of  her  deceased  husband,  to 
•which  [155]  she  succeeded  on  his  death;  secondly,  was  the  deed  of  gift  made  by  her 
in  the  Appellant's  favour,  a  valid  instrument;  and  thirdly,  have  the  Respondents 
established  their  title  as  the  heii's  of  Ramjee. 

First,  as  to  Choteh  Bebee's  power  of  alienation.  There  were  four  species  of 
property  to  which  she  succeeded  on  her  husband's  death — (1)  ancestral,  which  we 
admit  she  could  not  alienate;  (2)  the  family  real  estate  held  by  her  husband  in 
severance;  (3)  the  self-acquired  property  of  Benee  Ram  and  Ramjee;  and  (4)  that 
separately  acquired  by  Choteh  Bebee  herself.  With  respect  to  the  latter  three 
descriptions  of  property,  it  was  no  doubt  competent  for  her.  as  a  Hindoo  widow, 
to  alienate  by  deed  of  gift.  The  law  which  governs  the  rights  of  the  parties  in  this 
case  is  the  Mitacshara.  which  prevails  in  Western  India.  It  was  a  divided  Hindoo 
family.  Although  there  may  be  some  restraint  upon  a  widow's  power  of  disposition 
of  her  deceased  husband's  estate  by  the  Daya-bhaga,  regulating  succession  in 
Bengal — SreemuUy  Snorjeemoney  Dossee  v.  Denobiindoo  Mullick  (9  Moore's  Ind. 
App.  Cases,  123) — yet  by  the  Mitacshara  the  widow  of  a  member  of  a  divided  family 
takes  the  whole  estate  of  her  deceased  husband,  which  devolves  on  her  by  inheritance 
absolutely.  The  Mitacshara,  chap.  ii.  sec.  i.  arts.  6,  18,  30,  39,  Translation  by  Cole- 
brooke,  p.  336,  and  ch.  ii.  sec.  11,  on  the  separate  property  of  women.  Strange 
"  Hindu  Law,"  A'^ol.  I.  p.  134  (2nd  Ed.),  alluding  to  the  passages  in  the  Mitacshara 
on  the  widow's  right  to  inherit,  says  it  is  "  a  right  vested  in  her  by  marriage,  to  be 
perfected  on  the  death  of  her  husband,  dying  without  leaving  male  issue  ;  "  and  in 
treating  of  a  woman's  separate  estate,  .Sir  Thomas  Strange,  "  Hindu  Law,"  Vol.  1. 
p.  248  (2nd  Ed.)  [156]  says  :  "  But,  according  to  the  Mitacshara,  ch.  ii.  sec.  xi.  2,  and 
its  followers,  property,  which  the  widow  may  have  acquired  by  inheritance,  is 
transmissible  to  her  own  heirs,  classing  with  this  school  as  part  of  her  Stridhana." 
To  the  same  effect  it  is  laid  down  in  W.  H.  Macnaghten's  ''  Princ.  of  Hindoo  Law." 
Vol.  1,  p.  40.  The  Hindoo  law  ofScer  consulted  in  this  case  says  she  can  alienate 
self-acquired  estate  {nnte  [11  Moo.  Ind.  App.],  p.  150).  The  case  of  Tht  Collector 
of  MasuliiKitam  v.  Cnvaly  Vfiirafa  Xarrninnpnh  (8  Moore's  Ind.  .4pp.  Cases,  529) 
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is  distinguishable  from  the  present  case,  as  it  involved  a  iiuestion  uf  eseheat  of  a 
Zemindary  to  Government  for  want  of  male  heirs.  It  is  apjiurent  that  the  decree  of 
the  Sudder  Court  cannot  be  sustained.  The  Uenare.s  projierty  was  purchased  by 
Clioteh  Bebee  after  her  husband's  death.  It  was  from  the  Stridhana.  or  accumula- 
tions from  her  income  and  savings  from  her  husband's  property,  and  as  such  entirely 
at  her  own  disposal. 

Secondly,  the  genuineness  of  the  deed  of  gift  by  Choteli  Bebee  to  the  Appellant, 
her  adopted  child  and  niece,  was  established  by  the  evidence,  and  the  Respondents 
failed  to  prove  that  it  was  a  forgery.  The  Sudder  Court  assumes  personation  of 
Choteh  Bebee  by  a  stranger  before  the  Registrar  and  forgery  of  the  deed  of  gift. 
There  is  no  evidence  to  justify  such  a  conclusion.  Lastly,  we  submit,  that  the 
Respondents  have  not  estaljlished  that  they  are  the  heirs  of  Ramjee,  as  they  were 
bound  to  do. 

Sir  R.  Palmer,  Q.C,  and  Mr.  Leith,  for  the  Respondents. — Tiie  descendants  of 
Sahuj   Ram,  the  common  ancestor,  were  members  of  a  joint  and  undivided  [157] 
Hindoo  family.     The  onus  lies  on  the  Appellant  to  prove  the  separation  of  Benee 
Ram,  or  of  his  son,  Ramjee,  from  whose  childless  widow,  Choteh  Bebee,  she  alone 
claims  title.     Part  of  the  property  the  Appellant  claims  is  admitted  to  have  been 
ancestral  property,  descended  directly  from  Sahuj  Ram  ;  the  remainder  was  pur- 
chased and  acquired  by  members  of  the  joint  family  by   means  of  the  ancestral 
pro|jerty  and  the  accumulatel  funds  and  earnings  of  the  joint  family;  therefore, 
according  to  the  Hindoo  law,  the  whole  property  in  its  devolution  as  well  as  dis- 
position   was    subject   to   the    incidents   of    joint,  property-.     But   supposing   such 
property  is  to  be  considered  and  treated  as  joint  property,  or  as  the  separate  or 
self-acquired  property  of  Benee  Ram  or  Ramjee,  it  makes  no  difference  as  regards 
the  right  of  the   Rei-poudents  to  succeed,  being  admitted   to  be  the   nearest  male 
relatives,  and,  therefore,  b}-  Hindoo  law,  the  joint  heirs  of  Benee  Ram,  on  the  death 
of     his  childless     widow,     Choteh     Bebee,     who,     as     such     widow,     succeeded     to 
and     was     entitled     and     enjoyed     it     for     her     lifetime     only,     and     could     not 
alienate     the     same     beyond     the     term     of     her     natural     life.        With     respect 
to     the     nature  of     a     Hindoo     widow's     estate,     the     Appellant's     proposition     is 
founded  on  passages  in  Strange's  "  Hindu  Law,"  and  goes  to  this  extent,  that  a 
widow  may  alienate  movables  of  her  late  husband  by  the  Daya-bhaga,  the  law  re- 
ceived  in  Bengal,  and  both  movables   and  immovables,   according  to  the  Benares 
school,  where  the  Mitacshara  prevails.     [Sir  Lawrence  Peel :  Some  confusion  exist.s 
in  Strange's  "  Hindu  Law,''  Vol.  I.,  pp.  27,  31  (2nd  Ed.),  by  confounding  Stridhana, 
the  wife's  peculiar  property,  with  the  property  of  her  husband.]     That  passage  in 
Strange's  "  Hindu  Law  "  proves  too  much,  as  it  in-[158]-eludes  property  which  a 
woman    may   have   acquired    by    inheritance,    purchase,    or    finding.     Inheritance 
there  referred  to  has  the  signification  of  property  acquired  by  her  mother,  and  at 
pp.  51,  248  of  the  same  volume,  he  treats  the  power  of  a  widow  to  alienate  the  pro- 
perty derived  from  her  husband  as  distinct  from  her  power  to  alienate  her  Strid- 
hana.    Here  the  property  in  dispute  is  tO'  be  considered  only  as  inherited  property. 
No  issue  is  raised  that  any  portion  wa.s  acquired  by  Choteh  Bebee  herself.     In  the 
case  of  The  Collector  of  Masulijjatani  v.  Camily  Vencata-  Xarrainapah  (9  Moore's 
Ind.  App.  Cases,  543)  the  Pundit,  to  whom  the  question  was  referred,  states  for 
what  purposes  a  widow  may  alienate  her  husband's  estate  against  her  next  heirs. 
Our  contention  is,  that  the  interest  a  widow  of  a  man  dying  without  issue  takes 
in  his  estate  is  only  as  tenant  for  life,  and  that  she  has  no  power  to  alienate  or  devise 
any  portion  of  such  estate;  which  at  her  death  devolves  upon  her  husband's  heirs; 
Keerut  Siiujh  v.   Koolahul  Sing  (2   Moore's  Ind.   App.   Cases,   331) — except  under 
special  circumstances  with  the  heirs'  consent :  Mo/run  Lai  Khan  v.  Hanee  Sh-ooinitn- 
nee  (2  Ben.  Sud.  Dew.  Rep.,  32).     [Sir  W.  J.  Colvile  :    Lord  Gifford,  the  Master  of 
the  Rolls,  in  the  case  of  Gossirunith  Bifsack  v.  Hurrosooiuler;/  Dossee,  which  was 
heard  before  the  Privy  Council,   1829  (Morton's  Cal.  Rep.,  85),  affirms  that  prin- 
ciple, and  says  the  extent  and  limit  of  her  power  of  disposing  of  the  property  are 
not  definable   in  the   abstract.]     The   Mitacshara   is   silent   as  to   the   limit.   "  This 
Court,  i-a  Kiitama  Nnfchier  v.  The  Rajnh  of  Sliivfu/uru/a  (8  Moore's  Ind.  App.  Cases, 
529,  556),  treated  the  interest  of  a  Hindoo  [159]  widow,  succeeding  to  her  husband's 
estate,  according  to  tlie  Mitacshara  prevailing  in  Madras,  as  that  of  a  tenant  in  tail 
by  English  law,  representing  the  inheritance.     The  true  principle  recognized  by 
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all  Hindoo  autliorities  is  really  only  the  right  to  njaintename  of  the  widow. 
Strange,  "Hindu  l-aw."  Vol.  I.,  pp.  1"J1.  '2'.ii  (2nd  Ed.),  and  he  considers  her  only 
as  trustee  for  her  hu.sband's  heirs. 

Then  as  to  the  question  of  fact,  the  execution  of  the  alleged  deed  of  gift.  It  was 
clearlv  a  forgery,  and  the  person  of  Choteh  Bebee  simulated  before  the  Registrar 
of  deeds.  Not  only  was  such  deed  of  gift  inoperative  as  regards  the  passing  of  the 
property,  even  if  the  property  or  an}'  part  had  been  proved  to  be  Choteh  Bebee's 
absolutely;  but  the  Appellant  failed  to  prove  the  due  execution  by  Choteh  Bel)ee. 
The  evidence  as  well  as  probabilities  of  the  case,  strongly  militated  against  the 
evidence  offered  by  her,  and  the  decree  of  the  Sudder  Court  holding  that  it  was  a 
forgerv  and  tliat  no  act  of  adoption  had  taken  place  was  well  founded. 

Mr.  Forsyth,  in  reply. 

The  consideration  of  the  case  was  adjourned. 

Their  Lordships'  judgment  was  now  delivered  by 

Tiie  Right  Hon.  Sir  James  W.  Colvile  (Feb.  I,  1867). — The  question  on  this 
appeal  is  the  right  of  succession  to  certain  property  of  which  one  Choteh  Bebee,  a 
Hindoo  widow,  died  possessed.  She  was  the  widow  of  one  Ramjee,  who  died  in  1824 
without  issue,  and  he  was  the  only  son  and  heir  of  Benee  Ram,  one  of  the  five  sons  of 
Rai  Sahuj  Ram.  The  Respondents  are  all  descended  from  the  last-named  ancestor 
through  [160]  one  or  other  of  his  four  other  sons,  and  are  admitted  to  be  the 
collateral  male  heirs  of  Ramjee  living  at  the  date  of  his  widow's  death.  Tlie  Appel- 
lant is  the  niece  of  Choteh  Bebee,  her  brother's  daughter.  She  is  said  to  have  l^een 
from  lier  infancy  adopted  by  iier  aunt,  and  treated  as  a  daughter.  But  the  word 
■■  adopted  "  must  here  be  taken  in  its  popular,  and  not  in  its  technical  sense.  It 
is  not  now  contended  that  the  adoption  was  of  that  kind  which,  according  to  Hindoo 
law,  would  create  between  Choteh  Bebee  and  the  Appellant  the  relation  of  parent 
and  child  for  all  religious  and  legal  purposes,  or  give  to  the  latter  any  rig-ht  of 
inheritance.  The  question  in  this  case  is,  whether  the  property  in  dispute  on  the 
death  of  Choteh  Bebee  descended  to  the  Respondents  as  the  collateral  heirs  of  her 
husband  then  living,  or  passed,  under  a  deed  of  gift  alleged  to  have  Ijeen  executed 
by  her  shortly  before  her  death,  to  the  Appellant.  That  property  is  partly  movable, 
and  partly  immovable.  The  latter  is  situated  in  the  Districts  of  Tirhoot,  Behar, 
Shahabad,  and  Benares,  and  the  deceased  was  domiciled  at  Benares.  Therefore, 
the  law  by  which  the  succession  to  the  whole  is  governed  is  that  of  the  Western 
schools. 

The  issues  recorded  in  the  cause  were,  whether  Mussumat  Choteh  Bebee  was 
competent  to  bestow  the  property  in  gift  or  not  ;  and  if  she  was,  whether  the  deed 
of  gift  relied  upon  by  the  Defendant  (now  the  Appellant)  is  valid  or  not.  This 
appears  from  the  Record.  Between  the  date,  however,  at  which  the  issues  were 
recorded  and  that  of  the  trial,  a  change  took  place  in  the  constitution  of  the  Court 
of  the  Principal  Sudder  Ameen  of  Benares,  in  which  the  cause  was  pending  :  and 
Mr.  Smith,  by  whom  it  [161]  w-as  tried,  in  his  judgment,  says:  ''  Tlie  disposal  of  the 
case  re.sts  on  two  important  issues;  first,  whether  the  property  which  was  the 
subject  of  the  gift  to  the  Defendant  was  joint  ancestral  or  not ;  second,  whether  the 
alleged  deed  of  gift  is  or  is  not  a  bona  fide  instrument.  The  first  of  these  questions, 
as  will  hereafter  be  shown,  is  by  no  means  identical  with  the  first  recorded  issue. 
Mr.  Smith,  however,  having  decided  it  in  favour  of  the  Appellant,  appears  to  have 
considered  that  the  necessary  consequence  from  his  finding  was,  that  Choteh  Bebee 
was  legally  competent  to  alien  the  property  ;  and  further  found  tliat  she  had  duly 
executed  the  deed  of  gift.  He,  therefore,  dismissed  the  Respondent's  suit,  with 
costs.  Tliere  was  an  appeal  to  the  Sudder  Court  of  Agra,  and  that  Court,  confining 
its  attention  to  the  second  of  the  recorded  issues,  and  after  taking  further  evidence 
as  to  the  factum  of  the  alleged  deed  of  gift,  came  to  the  conclusion  that  the  instru- 
ment was  forged,  and  on  that  ground  alone  made  a  decree  in  favour  of  the  Re- 
spondents.    The  present  appeal  is  against  that  decree. 

Their  Lordships,  reverting  to  the  recorded  issues,  will  consider  them  in  their 
inverse  order.  They  will  first  consider  whether  the  evidence  in  the  cause  can  be 
taken  to  have  established  that  the  alleged  deed  of  gift  was  duly  executed  by  Choteh 
Bebee. 

The  case  set  up  by  the  Appellant  is  tlie  following:    In  L858.  Choteh  Bebee  under- 
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took  a  pilgrimage  to  Juggoniauth.  Slie  was  ai-eoinpanied  by  iiie  Aii|iL'llant,  the 
A|ipellaut's  brother,  Balkisheii,  Nathoo  Ram,  a  Priest,  and  Buiisee,  a  menial  servant. 
On  her  return  homewards  from  tlie  Shrine,  and  a  few  days  before  she  reached 
Midnapore,  she  was  attacked  [162]  with  dysenterj^  and  arrived  at  Midnapore  very 
ill,  and  despairing  of  recovery.  The  instrument  itself  e.\]iresses  that  she  had  no 
liope  of  getting  home  alive.  It  was  prepared  })y  Hurry  Doss,  a  Pleader  in  the 
Judge's  Court  of  Midnapore,  and  by  his  nephew  and  Clerk,  Deenbundhoo  Muttye. 
It  was  written  in  Bengalee,  a  language  foreign  to  the  person  by  whom  it  purjiorted 
to  be  executed — a  language  whicli  it  is  admitted  she  did  not  understand.  It  was 
executed  at  the  door  of  the  Cutcherry  of  the  Registrar  of  deeds,  to  which  place  both 
Choteli  Bebee  and  the  Appellant  were  taken  in  separate  palanquins,  and  there 
registered.  The  Appellant  says,  "  After  the  registry  was  effected  we  returned  home, 
and  left  the  station."  Balkishen  says  that  Clioteh  Bel)ee  remained  at  Midnapore 
about  two  days  after  the  deed  was  executed  and  registered.  All  the  witne.sses  who 
speak  to  the  fact  seem  to  agree  tliat  she  died  about  thirteen  or  fourteen  days  after 
the  execution  of  the  deed  at  a  jilace  called  Gobind  Chuttee,  distant  about  seven  days' 
inarch  from  Midnapore,  and  that  her  body  was  there  burned. 

We  have  now  to  consider  the  evidence  given  to  prove  this  transaction  more 
minutely;  and  first  it  may  be  well  to  see  what  evidence  there  really  is  that  the 
person  who  put  her  hand  to  the  instrument  was  Choteh  Bebee. 

The  subscribing  witnesses  to  it  are  Balkishen,  Nathoo  Ram,  Bunsee,  and  four 
Bengalees,  viz.,  Tarachund  Muduk.  Modhoo,  a  Chowkeedar,  Sree  Cliedum  Surma  or 
Chedum  Sirdar,  and  Deenbundhoo,  who  was  concerned   in  the  preparation  of  the 
deed.     Tlie    first   three   of   the   Bengalee    witnesses   may   be    at    once   disposed   of. 
Neither  their  subscription  nor  the  [163]  testimony  of  such  as  have  been  examined 
can  add  anything  to  tlie  credibility  of  the  transaction.     Tarachund  almost  admits 
that  he  was  called  out  of  the  crowd  about  the  door  of  the  Cutcherry  to  become  a 
subscriliing  witness,  without  previous  knowledge  of  the  parties  or  of  the  transac- 
tion.    He  says  that  Ciiedum  Surma,  elsewhere  called  Chedum  Sirdar,  and  Modhoo 
tlie  watchman,  were  unable  to  write,  and  he  does  not  know  who  signed  for  them  ; 
whilst   Balkishen   says,   "  Those   witnesses   who   could   write  signed   for   themselves, 
and  those  who  could  not  Deenliundhoo  signed  for  them."     Chedum  Sirdar  does  not 
seem  to  have  been  examined,  and  Modhoo  was  probably  a  witness  of  the  same  class 
with  Tarachund  :  for  his  statement  that  he,  a  village  w-atchmau,  had  been  admitted 
into  the  presence  of  Choteh  Bebee,  or  had  been  requested  by  her  to  sign  the  deed,  is 
utterly  incredible.     Besides  tlie  evidence  of  the  subscribing  witnesses,  we  have  that 
of  Hurry  Doss  and  Shamchund  Ghose,  who  took  upon  themselves  to  identify  Choteh 
Bebee  to  the  Registrar.     But  it  is  obvious  that  they  could  onlv  speak  to  her  identity 
from   information  derived  from  tliose  who  travelled  in  her  company,  or  from  the 
person  spoken  of  as  the  Chowbey.     He  was  the  only  resident  in  Midnapore  who  it 
is  pretended  had  ever  seen  or  known  Choteh  Bebee  liefore  this  transaction.     He  was 
a  Pundali,  a  sort  of  Priest,  who  had  migrated  to  Midnajiore  from  the  Upper  Pro- 
vinces, and  there  dealt  in  sweetmeats.     His  name  is  not  given,  and  he  appears  to 
have  been  known  only  as  the  Chowljey-Hulwai,  an  appellation  which  expresses  both 
his  status  as  a  Brahmin  and  his  occupation  as  a  Confectioner.     "Wliat  was  the  extent 
of  his  previous  acquaintance  with  Clioteh  Bebee  does  not  appear.     [164]  Balkishen 
says,  "  She  knew  a  Chowbey  of  Muttra  at  Midnapore.     On  going  to  Juggernauth 
she  saw  the  Chowbey,  who  kept  a  shop,  but  did  not  halt  at  Midnapore  :  she  halted 
further  on."     But  whatever  was  the  extent  of  his  acquaintance,  the  Chowbev  neither 
attested  the  deed  nor  appeared  before  the  Registrar  to  identify  her,  nor  -rave  evi- 
dence in  the  cause.     When  the  examination  of  the  additional  witnesses  took  place  at 
the  instance  of  the  Sudder  Court,  he  had  disappeared  from  Midnapore  and  could 
not  be  traced.     There  is,  therefore,  no  evidence  of  the  identity  of  the  person  who 
signed  the  deed  with  Choteh  Bebee  except  that  of  the  Appellant,  her  brother,  their 
dependent  the  Priest,  and  a  servant.     This  might  have  been  corroborated  by  satis- 
factory evidence  of  the  handwriting  ;  but  from  the  evidence  or.  that   ]ioint"  and  a 
comparison  of  the  Nagree  signature  on  the  deed  with  the  admitted  signature  of 
Choteh  Bebee  upon  other  documents,  tlie  Sudder  Court  has  come  to  the  conclusion 
that  the  former  is  a  forgery.     Tlie  testimony,  too,  of  the  Koliiraj,  or  native  doctor, 
if  forthcoming,  might  have  afforded  some  slight  corrolioration   of  the  storv      He 
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could  at  least  have  proved  that  he  was  called  iu  to  attend  a  woman  dangerously  ill 
of  dysentery,  and  have  shown  in  what  state  of  body  or  mind  his  patient  was. 

Again,  there  is  no  evidence,  except  that  of  the  four  persons  above  mentioned, 
of  the  time  and  place  of  Choteh  Bebee's  death.  Their  testimony  on  that  point  might 
have  been  corroborated  by  that  of  the  police  authorities  of  the  station  where  she  is 
said  to  have  died.     But  that  corroboration  is  wanting. 

We  will  ne.\t  consider  the  evidence  toucliing  the  preparation  and  execution  of 
the  deed.  It  seems  [165]  clear  that  Hurry  Doss,  the  Pleader,  was  called  in  on  tiie 
night  of  the  arrival  of  the  party  at  Midnapore.  He  is  the  person  called  Sreedhur 
Moonshee  by  the  Hindustani  witnesses.  There  is  a  good  deal  of  discrepancy  in  the 
evidence  as  to  the  manner  of  calling  him  in.  He  himself  says,  that  Balkishen  and 
Nathoo-Ram  called  on  him,  and  said  he  had  been  recommended  to  them  by  the 
Chowbey.  Shamchunder  Doss,  who  seems  to  have  been  hanging  about  the  house 
where  the  Pilgrims  put  up,  professes  to  have  directed  them  to  Hurry  Doss.  Bunsee 
says,  "  the  Chowbey  sent  for  Sreedhur  Moonshee."  Nathoo  Ram's  evidence  is  to 
the  same  effect;  and  Balkishen  says  that  he  "  and  the  Chowbey  went  to  Sreedhur 
Moonshee,  who  sent  for  the  writer  "  (Deenbundhoo).  These  discrepancies,  however, 
are  not  of  much  importance.  It  is  clear  that  Hurry  Doss  went  to  the  house  where 
the  woman  alleged  to  be  Choteh  Bebee  was,  on  the  night  of  her  arrival ;  and,  though 
the  evidence  is  not  altogether  consistent  on  that  point,  that  he  took  Deenbundoo  with 
him. 

Hurry  Doss  being  the  professional  person  responsible  for  the  preparation  of 
the  document,  it  is  to  his  evidence  that  we  naturally  look  for  a  true  account  of 
that  part  of  the  transaction.  His  statement  is  to  this  effect :  "  I  found  Choteh  Bebee 
lying  down.  She  said,  'Are  you  a  Vakeell  '  I  said,  'I  am.'  She  said.  All  niv 
property  I  wish  to  make  over  in  gift  to  Thakoor  Deyhee,  my  niece  ' — who  was  then 
sitting  by  her.  I  asked  what  estate  (Talooqua),  and  what  property,  that  a  rough 
copy  might  be  prepared.  She  said,  '  To-night  I  am  not  at  all  well,  but  to-morrow 
morning  I  will  have  it  all  written  out.'  I  then  returned  that  night  to  my  house.  The 
next  morning  [166]  I  sent  Deenbundhoo  to  take  a  list,  and  ascertain  what  she 
wanted  to  have  written.  He  went,  and  took  down  all  particulars.  I  said  the  whole 
of  the  property  was  to  be  made  over,  and  that  she  had  no  stamp  paper.  I  then  drew 
out  a  deed  of  gift  in  the  Bengalee  language,  and  I  sent  Deenbundhoo  with  it  to 
Choteh  Beljee  to  be  read  to  her,  and  ascertain  whether  it  was  what  she  wanted. 
Deenbundhoo  returned,  and  said  she  had  agreed  to  what  I  wrote.  The  next  day  I 
had  it  all  clearly  written  out  on  stamp  paper,  and  brought  it  to  the  Cutcherry. 
Choteh  Bebee  and  Thakoor  Deyhee  also  came  in  palkees  to  the  Court,  and  I  then 
read  out  to  Choteh  Bebee  the  contents  of  the  Hibbenamah  and  she  signed  it  with  her 
own  hand.  Choteh  Bebee  was  then  taken  in  a  palkee  l)efore  the  Registrar,  the  door 
of  the  palkee  was  opened,  and  the  Nazir  questioned  her  by  the  Principal  Sudder 
Ameen's  orders,  and  she  admitted  that  she  had  executed  the  deed.  I  received 
back  the  Hibbenamah  after  registry,  and  the  next  day  took  it  to  Thakoor  Deyhee 
through  Balkishen." 

From  this  statement  it  is  to  be  inferred  that  on  the  first  evening  nothing  was 
expressed  but  a  general  intention  to  make  a  gift  of  the  whole  property ;  that  on  the 
following  morning  the  Pleader  obtained  more  particular  instructions  through 
Deenbundhoo  ;  that  he  then,  in  his  own  house  and  with  his  own  hand,  drew  up  the 
draft  deed,  and  sent  it  by  Deenbundhoo  to  be  explained  to  the  woman  ;  that  on  the 
following  day  he  had  the  engrossment  made  on  stamp  paper  in  his  own  house,  and 
took  it  thence  to  the  Court-house,  where  he  met  the  two  women  in  their  palkees  ; 
that  he  read  over  the  fair  copy  to  the  woman  said  to  be  Choteh  Bebee  outside  the 
Court,  who  executed  it  [167]  there  ;  that  she  was  then  taken  in  her  palkee  before 
the  Registiar,  and  to  him  or  his  Nazir  acknowledged  her  signature.  One  would 
have  expected  that  this  account  would  have  been  confirmed,  at  least  by  the  Clerk, 
Deenbundhoo,  in  all  its  material  particulars.  This,  however,  is  not  the  case.  His 
statement  is  that  on  the  night  when,  according  to  Hurry  Doss,  Choteh  Bebee  was  too 
ill  to  give  full  instructions,  he  remained  behind  and  took  down  from  her  dictation 
what  he  calls  a  list  containing  the  names  of  her  husband  and  her  father;  that  the 
rough  copy  of  the  deed  was  drawn  out  the  next  day,  and  was  clearly  written  out 
and  taken  to  her  by  him.     In  another  part  of  his  evidence  he  says  that  Hurry  Doss 
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prepared  the  rough  copy  of  the  deed  in  her  liouse  ;  that  Choteh  BeUec  exi)lained  to 
liim  what  she  wanted  done,  and  that  lie  (the  witness),  at  Clioteh  Bebee's  request, 
wrote  the  copy  out  clearly  on  paper.  (This  probably  means  the  copy  on  stump 
paper).  He  says  that  on  the  same  day  (being  the  day  after  the  evening  on  whicli 
Hurry  Doss  was  first  called  in)  the  two  women  came  to  the  Cutclierry,  and  that  the 
deed  was  then  and  there  executed  and  registered.  He  does  not  state  how,  or  by 
whom,  the  Bengalee  instrument  was  e.xplained  to  her.  The  testimony  of  the 
Hindustani  witnesses,  on  the  whole,  tends  to  confirm  the  statement  of  Deenljundhoo 
rather  than  that  of  Hurry  Doss.  Both  Nathoo  Ram  and  Balkishen  say  that  l)otli 
the  draft  and  the  fair  copy  of  the  deed  were  written  and  explained  by  Deenbundhoo 
at  Choteh  Bebee's  house.  They  do  not  speak  to  the  fair  copy  having  been  explained 
to  her  by  Hurry  Doss  at  the  Cutcherry  when  it  was  executed.  They  say  that  the 
deed  was  written  and  executed  on  the  same  day,  viz.,  that  following  the  evening  of 
Choteh  [168]  Bebee's  arrival  at  Midnapore.  Bunsee,  however,  states  that  the  fair 
copy  on  stamp  paper  was  written  at  tlie  Cutcherry,  and  that  the  deed  was  written 
after  remaining  three  days  at  Midnapore. 

Here,  then,  their  Lordships  have  to  deal  with  an  instrument  avowedly  taken 
ex  cwpite  lectl  from  a  woman  stricken  with  a  mortal  disease,  and  in  expectation  of 
death — that  woman  being  one  of  a  class  which  the  law  regards  as  in  need  of 
especial  protection.  Whatever  strictness  is  required  in  the  proof  of  a  testamentary 
disposition,  is,  at  least,  equally  required  here.  The  document  is  written  in  a 
character  and  language  which,  if  in  the  fullest  possession  of  her  faculties,  she 
could  neither  read  nor  understand.  The  accounts  given  by  the  witnesses  of  its 
preparation  and  explanation  are  inconsistent  and  unsatisfactory.  If  it  were  even 
established  that  the  person  who  put  her''hand  to  the  paper  were  Choteh  Bebee,  the 
proof  would  still  fall  short  of  that  which  ought  to  be  given  to  support  such  a 
transaction — proof  that  she  really  knew  what  she  was  about,  and  intended  to  make 
this  disposition  of  her  property. 

Again,  the  circumstances  of  the  execution  are,  in  their  Lordships'  judgment, 
extremely  suspicious.  This  sick  and  almost  dying  woman  is  said  to  have  been 
carried  down  on  the  afternoon  of  an  August  day,  and  deposited  at  the  door  of  the 
Cutcherry.  Whilst  lying  there  she  has  the  instrument  explained  to  her,  for  the 
first  time,  by  the  person  chiefly  responsible  for  its  preparation,  through  the  half- 
opened  doors  of  her  Palanquin.  She  executes  it,  and  some  of  the  witnesses  of  her 
act  are  picked  up  then  and  there  out  of  the  crowd.  One  witness  says  that  the  deed 
itself  was  fairly  copied  at  this  time  and  place  ;  several — and  that  is  far  more 
[169]  credible — that  an  additional  copy  for  registration  was  then  made.  After 
all  this  ceremony  is  gone  through  she  is  carried  into  Court,  and  questioned  by  the 
Nazir. 

Now,  she  might  certainly  have  executed  the  deed  in  the  privacy  of  her  own 
house.  Nor  does  she  seem  to  have  been  bound,  by  the  Acts  and  Regulations  touching 
registration,  to  appear  personally  before  the  Registrar,  in  order  to  have  it 
registered.  She  might  have  sent  it  for  that  purpose  by  a  duly  authorized  repre- 
sentative, with  one  or  more  of  the  witnesses,  who  could  speak  to  her  execution  of  it. 
Appearance  in  a  public  Court,  even  under  the  protection  of  a  Palanquin,  is  a 
thing  repugnant  to  the  feelings  and  habits  of  a  Hindoo  woman  of  Choteh  Bebee's 
position,  even  when  she  is  in  perfect  health.  The  same  feeling  might  not  operate 
on  one  who  personated  her,  or  on  one  who  sought  to  profit  liy  the  fraud.  And  the 
extraordinary  publicity  resorted  to  on  this  occasion  seems  more  likely  to  have  been 
designed  to  give  a  colour  to  a  false  transaction  than  to  have  been  an  incident  in 
a  regular  one. 

Considering,  then,  the  whole  evidence  and  the  startling  improbabilities  of  the 
case  set  up,  their  Lordships  are  of  opinion  that  the  Appellant  has  failed  to  establish 
the  validity  of  the  deed  of  gift  on  which  she  relies.  It  is  not  necessary  to  say  that 
on  this  evidence  she  and  her  witnesses  must  be  taken  to  have  been  guilty  of 
conspiracy,  perjury,  and  forgery.  It  is  sufficient  to  say  that  the  proof  falls  very 
far  short  of  what  is  required  to  support  the  affirmative  of  the  issue,  which  she  was 
bound  to  prove. 

If   tlie  Appellant   were  suing  to   recover   possession   of  the   property  from   the 
Respondents  by  virtue  of  [170]  the  deed  of  gift,  the  conclusion  to  which  their  Lord- 
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sliips  have  come  would  of  lourse  (kteniiine  the  cause.  That,  liowever,  is  not  the 
nature  of  the  suit  ;  and  tlie  Res|)oiidents,  being  the  Plaint  iflfs  l)elow,  have  to  show  a 
title  to  the  relief  which  they  claim.  The  object  of  their  suit,  as  stated  in  the  plaint, 
was  to  be  confirmed  in  the  possession  of  the  various  parcels  of  immovable  pro- 
Jierty  which  are  therein  specified  ;  to  recover  certain  movable  property  which  seems 
to  have  been  under  attachment ;  to  have  the  deed  of  gift  cancelled  and  set  aside  ;  and 
to  avoid  the  title  which  the  Appellant  was  then  understood  to  claim  by  virtue  of 
adoption.  The  first  things  to  be  determined  are  the  ,st/i.tiis  of  the  family  and  the 
nature  of  the  jiroperty. 

The  Hesjiondeiits  alleged  in  tlioir  plaint  that  the  family  of  the  conjmon  ancestor. 
Saiuij  Ham,  including  Henee  Ram  and  Ramjce,  had  continued  to  be  undivided. 
But  the  evidence,  and  above  all  the  indis]iutable  fact  tliat  Choteh  Hebee  was  in 
possession  of  the  greater  part  of  the  property  in  dispute,  as  heiress  of  iier  husband. 
for  upwards  of  thirty  years,  seem  to  tljeir  Lordships  to  support  the  finding  of  the 
Principal  Sudder  Ameen — that  Ramjee  was  not  a  member  of  an  undivided  family, 
of  which  the  Respondents,  whatever  be  their  statuis,  inter  .se,  are  or  represent  the 
other  co-parceners;  Benee  Ram  having  separated  from  his  co-heirs,  and  taken  as 
his  share  of  the  ancestral  estate  the  villages  in  Tirhoot,  which  form  the  first  parcel 
of  the  immovable  property  that  is  the  subject  of  this  suit.  Their  Lordships  also 
accept  as  true  the  hisloiy  which  has  been  given  by  the  learned  Counsel  for  the 
A])pellant  of  the   acquisition    of  the  other  parcels  of   immovable   property. 

[171]  The  state  of  the  family  and  the  nature  of  the  property  having  been  thus 
ascertained,  the  only  question  is,  whether  the  Respondents  became  entitled  to  the 
possession  of  it  on  the  death  of  Choteh  Bebee  as  the  next  heirs  of  her  husband.  The 
Appellant's  supposed  title  1)}'  adoption  has'lieen  abandoned,  and  the  validity  of  the 
deed  of  gift  has  already  lieen  disposed  of.  It  is  difficult,  however,  to  deal  with  tlie 
remaining  question  without  adverting  to  the  arguments  which  have  been  addressed 
to  their  Lordships  in  support  of  Choteh  Bebee's  power  to  dispose  of  the  property, 
since  the  right  of  the  husband's  collateral  heirs  depends  in  some  degree  on  the 
nature  of  the  widow's  estate. 

The  learned  Counsel  for  the  Appellant;  whilst  they  admitted  that,  by  the  law  as 
it  prevails  in  Lower  Bengal,  the  estate  of  inheritance  which  a  Hindoo  widow  takes 
in  the  property  of  her  husband,  dying  without  male  issue,  is  limited  in  its  en- 
jo3Tnent ;  that  she  cannot  alien  such  property,  whether  movable  or  immovable, 
e.\cept  for  certain  defined  purposes,  and  subject  to  certain  restrictions  :  and  that 
it  passes  on  her  death  to  those  who  are  then  the  next  heirs  of  her  husband — have 
nevertheless  contended  that  this  is  not  the  law  of  the  Western  .schools,  and  have 
attempted  to  show  that  at  Benares  and  in  the  other  Provinces  governed  by  the 
Mitacshara,  the  widow's  estate  in  her  hus1)aiid's  property  is  absolute  :  that  she  has 
full  power  to  dispose  of  it;  and  that,  if  she  fails  to  do  so.  it  is,  after  her  death 
subject  to  a  different  course  of  succession  from  that  which  obtains  in  Bengal. 

The  opinion  of  the  Pundit  taken  by  the  Sudder  Coui't  does  not  support  this 
contention  in  its  in-[172]-tegrity.  He  admits  the  right  of  the  widow  to  alien 
movable  property,  whether  ancestral  or  not,  and  the  immovable  property  acquired 
by  her  hu.sband  or  herself,  with  the  proceeds  of  the  former's  share  in  the  ancestral 
estate  ;  but  he  denies  her  right  to  dispose  of  her  husband's  share  in  immovable 
ancestral  property,  and  states  that  on  her  death  it  devolves  on  hei'  iiusband's  ne.xt 
of  kin.  He  does  not  show  that,  if  she  does  not  exercise  her  alleged  power  of  dis- 
position over  property  of  the  two  other  classes,  that  does  not  also  pass  on  her  death 
to  lier  husband's  heirs. 

The  learned  Counsel  for  the  Appellant  relied  mainly  on  arguments  drawn  from 
the  1st  and  the  llth  sections  of  the  '2nd  chapter  of  the  Mitacshara,  and  on  the  sup- 
posed confirmation  of  them  by  Sir  Thomas  Strange.  The  first  of  these  sections  deals 
with  the  right  of  the  widow  to  inherit  the  estate  of  one  who  leaves  no  male  issue. 
It  states  the  various  conflicting  autiiorities  on  the  subject — some  favourable,  others 
adverse  to  the  widow's  right  ;  it  weighs  and  contrasts  them,  and  comes  ultimatelj-  to 
the  conclusion  embodied  in  the  :i9th  Article,  viz. :  "'  Therefore,  it  is  a  settled  rule, 
that  a  wedded  wife,  l)eing  ciiaste,  takes  the  whole  estate  of  a  man,  who,  being 
separated  from  his  co-heirs,  and  not  subsequently  reunited  with  them,  dies  without 
nnile  issue."     It  need  Ijardlv  be  observed  that  the   rule  thus  stated  merely  affirms 
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the  widow's  right  of  succession,  with  a  qualificutioii  unknown  to  tho  law  of  Bengal — 
viz..  tliat  her  husband,  was  not  at  the  time  of  his  deatii  a  inenilier  of  an  undivided 
family.  The  text  is  wholly  silent  as  to  the  disabilities  of  the  woman,  or  the  nature 
of  the  interest  which  she  takes  in  her  husband's  estate.  It  may  also  be  conceded 
that  nothing  on  these  jujints  [173]  is  to  be  found  in  the  rest  of  that  portion  of  the 
Mitacshara  which  has  been  translated  bj'  Mr.  Colebrooke,  and  published  under 
the  title  of  "  Tlie  Law  of  Inheritance  fi'om  the  Mitacshara."  It  is  not,  however, 
a  necessary  consequence  from  these  circumstances  that  the  JJenares  school  recog- 
nizes in  the  widow  an  absolute  jjower  of  disposition  over  the  estate  which  she  has 
inherited  from  her  husliand,  other  absolute  interest  therein.  We  have  not  the 
whole  Mitacshara.  Mr.  Colebrooke,  in  his  [ireface,  ji.  iv.,  .states  that  his  work  in- 
cludes only  an  extract  from  that  celebrated  'I'reatise,  comprising  so  much  of  it  as 
relates  to  inheritance.  The  widow's  disabilities,  which  depend  in  a  great  measure 
upon  the  notions  which  the  Hindoo  legislators  entertained  of  the  infirmity  and 
necessary  dependence  of  the  sex,  may  be  dealt  with  in  other  i)arts  of  the  work.  It 
is  certain  that  upon  other  subjects  the  Mitacshara  cites  with  approbation  Menu, 
Catayana,  Nareda,  and  others,  upon  whose  dicta  the  limitation  of  the  widow's 
enjoyment  of  her  husband's  estate,  and  of  her  power  over  it,  chiefly  depends  ;  and 
that  these  authorities  are  received  by  the  Western  schools  as  well  as  by  that  of 
Bengal.  Accordingly  Sir  Thomas  Strange  (vol.  i.,  p.  247)  states  clearly  that  such 
limitations  are,  with  some  slight  variations,  common  to  all  the  Schools. 

A  more  plausible  argument  in  favour  of  tlie  Appellant's  eontention  may  be 
derived  from  the  eleventh  section  of  the  2nd  cluqiter  of  the  Mitacshara,  if  the 
words  "  also  property  which  she  may  have  acquired  by  inheritance,"  which  occur 
in  the  2nd  article  of  this  section,  are  taken  (as  they  are  taken  by  Sir  Thomas 
Strange  and  others),  to  include  [jrojiert}-  inherited  from  a  husband.  For  it  may  lie 
said  that  [174]  there  can  be  no  distinction  between  ditl'erent  portions  of  a  woman's 
Stridhun,  or  separate  property:  if  she  can  dispose  of  part  of  it  she  may  dispose  of 
the  whole  ;  and  further,  that  the  whole  mu.st  jiass  on  iier  death,  according  to  the 
law  which  regulates  the  succession  to  Stridhun.  Sir  William  Macnaghten,  however, 
in  his  "  Principles  and  Precedents  of  Hindu  Law,"  vol.  i.  p.  38,  lays  down  broadly 
that  there  is  such  a  distinction.  He  says:  "  In  the  Mitacshara,  whatever  a  wonuui 
may  have  acquired,  whether  by  inheritance,  purchase,  partition,  seizure,  or  finding, 
is  denominated  woman's  property,  but  it  does  not  I'onstitute  her  peculiuni."  And 
he  tiien  proceeds  to  show  what  is  that  [(cculium  or  Stridhun  proper,  ai'coi'ding  to 
Menu. 

Certain  it  is,  that  whilst  no  decided  case  has  been  citi'd  in  support  of  the 
Apiiellant's  contention,  there  are  nuiny  to  show  that  according  to  the  Benares  and 
other  Western  schools,  the  power  of  a  widow  over  property  inherited  from  her 
husband  is  limited,  and  that  on  her  death  it  passes  to  his  heirs.  The  case  of 
Keenit  Sin;/  v.  Kuohiliiil  Siiiij  (2  Moore's  Ind.  App.  Cases,  p.  •'i-'U),  where  the  pro- 
perty in  dispute  was  situate  in  the  District  of  Benares,  is  directly  in  (loint.  To 
the  same  effect  are  the  cases  at  pp.  'i'2  and  189  of  the  second  volume  of  W.  11. 
Macnaghten's  "  Principles  and  Precedents  of  Hindu  Law."  Several  of  the  cases 
set  forth  in  the  appendix  to  the  tenth  chapter  of  Sir  Tliouuis  Strange's  work,  with 
the  remarks  of  Mr.  Colebrooke  and  others  thereon,  also  sup])ort  this  view-.  (See 
2  Strange's  "  Hindu  Law,"  pp.  402,  407,  408,  4:!9).  The  Vivada  Chiutamani, 
which  has  been  recently  translated  by  Baboo  Prossonno  Coomar  Tagorc,  and  is  of 
high  authority  in  the  Mithila  schools,  and  in  [175]  the  District  of  Tirhoot,  where 
some  of  the  lands  in  disj)ute  are  situate,  expressly  shows  that  the  widow  has  no 
power  of  disposition  over  the  immovable  property  of  her  husband,  and  that  his  heirs 
take  it  on  her  death.  (See  jjp.  2G1  to  2G3.)  Tlie  doctrine  has  been  as.Numcd  as 
incontestable  in  the  more  recent  cases,  like  that  of  The  ('ollertor  of  Md^iififatti///  v. 
Cciriih/  Vfitcdtd  Xairtiiiui/iYiJi  (8  Moore's  Ind.  App.  Cases,  ]>.  528).  The  result  of 
tiie  authorities  seems  to  be,  that  although  according  to  the  law  of  the  Western 
schools  the  widow  may  have  a  power  of  disposing  of  moval)le  property  inhci'ited 
from  her  husband,  which  she  has  not  under  the  law  of  Bengal,  she  is  liy  the  one 
law,  as  by  the  other,  restricted  from  alienating  any  immovable  property  which  she 
has  so  inherited  ;  and  that  on  her  death  the  immovable  jn-operty,  and  the  movable, 
if  she  has  not  otherwise  disposed  of  it,  ])ass  to  the  next  lieirs  of  licr  hvisbaiKl.      There 
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is  uo  trace  of  any  distimtion  like  that  taken  by  tlie  Pundit  between  ancestral 
and  acquired  property.     In  some  of  the  cases  cited  the  property  was  not  ancestral. 

Again,  supposing' that  any  of  the  property  claimed  in  this  suit  were  of  the 
nature  of  Stridhun.  and  passed  as  such,  tlic  Respondents  would  seem  to  have  a  better 
title  to  it  than  the  Appellant.  The  devolution  of  Stridhun  from  a  childless  widow 
is  regulated  by  the  nature  of  the  marriage.  Tliere  is  nothing  here  to  show  that 
Choteh  Bel)ee  "was  not  married  according  to  one  of  tlie  four  approved  forms.  In 
that  case  her  .Stridhun  would,  according  to  the  Mitacshara  (chap.  ii.  sec.  xi.,  art.  11), 
go  to  the  Respondents  as  the  collateral  heirs  of  her  husband.  This  view  of  the  law 
is  confirmed  by  two  cases  in  2  Strange's  [176]  "  Hindu  Law,"  pp.  411  and  412,  and 
the  comments  of  Mr.  Colebrooke  and  others  tliereon.  Upon  this  record,  however, 
it  seems  admitted  that  the  whole  of  the  property  in  dispute  was  either  inherited 
from  the  husband.  Ramjee,  or  the  fruit  of  its  accumulations. 

Their  Lordships,  then,  are  of  opinion  that  Choteh  Bebee  had  no  power  of  dis- 
position over  the  immovable  property  inherited  from  her  husband,  whether 
ancestral  or  acquired.  Whether  she  had  any  such  power  over  his  movable  property 
it  is  unnecessary  to  determine ;  since  it  has  been  found  that  no  valid  disposition  of 
either  kind  of  projjerty  has  in  fact  been  made.  And  this  being  the  case,  their 
Lordships  are  of  opinion  that,  as  between  the  parties  to  this  record,  the  right  to  the 
possession  of  the  whole  of  the  property  in  dispute,  on  the  death  of  Choteh  Bel>ee, 
passed  to  Etnd  became  vested  in  the  Respondents. 

The  decree  impeached  is,  therefore,  substantially  right.  Wiether  it  is  altogether 
right  in  point  of  form  may  be  doubted.  It  contains  an  order  that  the  Respondents 
should  recover  from  the  Appellant  the  possession  of  the  immoveable  property,  with 
mesne  profits  from  the  date  of  the  institution  of  the  suit;  whereas  the  plaint  seems 
to  admit  that  the  whole,  or  a  large  portion,  of  such  property  was  at  that  date  in  the 
Respondents'  possession,  and  made  no  demand  for  mesne  profits.  The  error  (if 
error  there  be)  appears  only  in  the  formal  decree — not  in  the  judgment  upon  which 
it  is  founded.  The  recommendation  which  theii-  Lordships  will  humbly  make  to 
Her  Majesty  is,  that  the  decree  of  the  Sudder  Court  be  varied,  and  that  it  Ije  thereby 
decreed  that  the  Respondents  (the  Plaintiti's)  be  confirmed  in  the  [177]  possession 
of  so  much  of  the  immovable  property  in  the  plaint  mentioned  as  was  in  their  posses- 
sion at  the  date  of  the  institution  of  the  suit ;  and  be  declared  entitled  to  the  movable 
property;  and  that  they  do  recover  from  the  Defendant  (the  Appellant)  so  much 
(if  any)  of  the  said  immovable  property  as  was  in  her  possession  at  the  date  of  the 
institution  of  the  suit,  with  the  mesne  profits  of  such  last^mentioned  property  from 
the  said  date,  together  with  the  costs  of  suit  in  both  Courts.  Their  Lordships, 
however,  are  of  ojiinion  that,  notwithstanding  the  variation  of  this  decree,  the 
Appellant  must  pay  the  costs  of  this  appeal. 

[See  Bhugtrmuleen  Doohey  v.  Myna  Baee,  1867,  11  Moo.  lud.  App.  504;  Brij  Indar 
Bahadvr  Smr/h  v.  Ranee  Janki  Koer,  1877,  L.R.  5  Ind.  App.  15.] 


.1.  P.  WISE  and  JUGGUNATH  ROY  CROyiT>Wl ,— Appellants ;  SUNDULOONISSA 

CHOWDRANEE   and   Othars,— Respondents  *  [Feb.  8,  9,  1867]. 

On  Appeal  from  the  Sudder  Dewanny  Adawhit,  at  Calcutta^ 

A  iiicka  marriage  between  a  Mahomedan  and  a  woman  of  inferior  station,  and 
the  legitimacy  of  the  child  of  such  marriage  established. 

The  Sudder  Court  discredited  the  evidence  in  favour  of  such  marriage  (which  the 
Principal  Sudder  Anieen  believed),  and  without  taking  the  direct  testimony 
upon  that  fact  into  consideration,  inferred  from  the  probabilities  of  the  case 


*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  Williams,  and  the  Right  Hon. 
Sir  Richard  Torin  Kindersley.     Asses.sor, — The  Right  Hon.  Sir  Lawrence  Peel 
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that  no  such  marriage  had  taken  place.  Held,  by  the  Judicial  Committee, 
reversing  such  decree,  that  although  in  a  question  of  disputed  fact  regarding 
the  credit  due  to  witnesses,  irrespective  of  the  probabilities  of  the  case,  the 
appellate  Court  is  reluctant  to  compare  the  coutlicting  decisions  of  the  two 
Courts,  and  decide  the  case  on  a  conflict  of  testimony  nearly  balanced,  by 
a  preponderance  of  probabilities,  yet  that,  in  the  circumstances,  though  the 
Native  testimony  was  open  to  suspicion,  tlie  duty  of  a  Court  of  ultimate 
appeal  was  to  judge  from  the  evidence  and  not  to  infer  from  probaliilities. 

This  suit  was  brought  in  the  Court  of  tlie  Principal  Sudder  Ameen  at  Dacca,  by 
the  Appellants  and  one  Denomoney,  since  deceased,  to  recover  possession  [178]  from 
the  Respondent,  Sunduloouissa  Cliowdranee  and  others,  an  eightrsixteentli  annas 
share  of  the  Zemindary,  Talooks,  and  Khanaterreo  of  Shorail  pertaining  thereto, 
called  Pergunnah,  Russuli)ore,  of  which  eight  shares  the  Plaintiff,  Denomoney,  and 
her  minor  son,  Fyzoollali  Chowdry,  claimed  to  be  entitled  to  a  four  annas  share, 
the  Appellant,  Wise,  to  a  twelve  and  a  half  annas  share;  and  the  other  Ap])ellant, 
Juggunath  Roy  Cliowdry,  to  a  one  and  a  half  annas,  the  two  shares  last  mentioned 
having  been  purchased  from  Denomoney. 

The  main  question  at  issue  in  the  suit  was  one  of  fact,  whether  a  nicka  (an  in- 
ferior kind  of  marriage  auK)ng  Mahomedans,  requiring  only  declaration  and  accept- 
ance) had  taken  place  between  Akhlakoollah  Cliowdry,  a  Mahomedan,  and  Deno- 
money, and  consequently  whether  Fyzoollah,  the  issue  of  such  marriage,  was  the 
legitimate  son  and  heir  of  Akhlakoollali  Chowdry.  The  suit  was  heard  liefore 
Moulvee  Mahomed  Nazim  Klian,  the  Principal  ,Sudder  Ameen  at  Dacca,  and  by  the 
decree  of  that  Court  it  was  found  that  Denomoney  was  married  nicka  to  Akhla- 
koollah Chowdry,  and  that  Fyzoollah  had  been  acknowledged  by  the  latter  to  be  his 
son,  and  was  entitled  to  an  eight  annas  share  of  his  property  ;  and  it  further  de- 
clared, that  an  alleged  Will  by  Akhlakoollah  Chowdry,  set  up  by  the  principal 
Respondent,  Sun-[179]-duloonissa,  Iiis  elder  wife,  in  favour  of  herself  and  her  son, 
was  a  forged  instrument,  fabricated  liy  her  in  order  to  deprive  Denomoney  and  her 
son  of  their  sliares  as  co-heirs  with  her  son  of  the  estate  of  Akhlakoollah  Chowdry; 
and  it  was  further  decreed,  that  a  deed  of  marriage  settlement,  which  was  said  to 
have  included  the  property  in  dispute,  relied  on  by  Sunduloonissa  as  having  l>een 
executed  by  Akhlakoollah,  was  not  proved.  The  decree  of  the  Sudder  Dewanny 
Adawlut,  composed  of  Messrs.  H.  T.  Raikes,  G.  Loch,  and  H.  V.  Bailey,  against 
which  the  present  appeal  was  brought,  decided  that  the  question  of  marriage  of 
Denomoney  was  to  be  determined  before  entering  into  the  questions  raised  by 
Sunduloonissa  in  her  defence,  and  without  taking  into  consideration  the  evidence 
in  support  of  the  marriage  ;  held,  that  tlie  marriage  had  not  been  sufficiently  proved, 
and  reversed  the  Sudder  Ameen's  decree  with  costs.     Hence  this  appeal. 

A  summary  of  the  pleadings  and  evidence  sufficiently  appears  in  their  Lordships' 
judgment. 

The  appeal  was  heard  ex  parte,  and  was  argued  by  Sir  R.  Palmer,  Q.C.,  and 
Mr.  Leith,  for  the  Appellants. 

Judgment  was  delivered  by 

The  Right  Hon.  Sir  Richard  T.  Kindersley  (Feb.  25,  1867).— This  case  comes 
before  their  Lordships  as  an  ex  parte  appeal,  brought  Ijy  Mr.  J.  P.  Wise  and  Juggu- 
nath Roy  Cliowdry,  two  only  of  the  original  Plaintiffs,  from  a  decree  of  the  late 
Sudder  Dewanny  Adawlut  at  Calcutta,  which  reversed  a  decree  of  the  Civil  Court 
of  Dacca  in  favour  of  the  Plaintiffs. 

The  original  Plaintiff's  in  the  suit  were  Denomoney,  [180]  suing  in  her  own  right 
as  a  widow  of  a  Mahomedan  Zemindar  named  Akhlakoollah  Chowdry,  and  as  Mother 
and  guardian  of  her  minor  son,  Fyzoollah  Chowdry,  to  establish  their  respective 
rights,  as  such,  to  the  succession  of  Akhlakoollah,  and  the  Appellants.  Denomoney 
died  pending  the  suit,  which  was  continued,  on  behalf  of  Fyzoollah,  by  one  Mam- 
tazooder  Chowdry,  as  his  guardian.  The  Appellant,  Wise,  claims  to  be  the  Assignee 
of  the  whole  of  Denomoney 's  share,  and  of  a  portion  of  her  son's  share,  under  con- 
veyances from  her  ;  and  the  other  Appellant  claims  to  be  Assignee  of  ii  portion  of 
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Deuouionev's  share,  under  «  eonveyaiae  from  Wise,  and  of  a  further  portion  of  the 
minor's  .share  under  a  conveyaiue  from  Uenomoney.  ,,,,,,      „   , 

The  Defendants  were  Sunduloonissa  Cliowdranee,  widow  ut  AkhlakooUah 
Chowdrv  Olioolh.li  Chowdrv,  liis  son.  and  Meer  Saadut  Ally,  the  liusliand  of  a 
deeeased  dau-hter  of  Akhlak.mllah,  who  survived  him,  and  was  entitled  to  share  \n 

his  estate.  .  ,.  ,^  -^i     a  i  i  i 

The  object  of  the  suit  was  to  establish  the  marriage  ot  Denomoney  with  Akhla- 
koollah,  and  the  parentage  and  legitimaey  of  her  son,  Fyzoollah,  as  a  son  and  heir 
of  \khlakoollah  :  and  eonsequentlv  the  titles  of  both  to  succeed  to  AkhlakooUah,  the 
widow  to  her  share,  and  her  sou  as  a  residuary  legatee  and  heir  of  AkhlakooUah. 

The  suit  could  have  no  operation  in  any  question  which  might  hereafter  arise  as 
to  the  effect  of  Denomoney's  conveyance  of  part  of  her  son's  property  between  him 
and  both,  or  either  of  the  "co-Plaintiffs.  Wise  and  Juggunath. 

Tlie  cause  was  decided  bv  the  .ludge  of  the  Civil  Court  at  Dacca,  a  Mahoiuedan, 
ill  favour  of  the  [181]  marriage  of  Denomoney,  and  of  the  legitimacy  of  FyzooUah  ; 
but  this  decision  was  reversed  by  the  Sudder  Court  on  appeal,  and  from  that  last 
decree  the  two  Plaintiffs,  Wise  and  .Juggunath,  alone  appeal,  Denomoney  having 
died  previously  to  the  institution  of  the  appeal.  FyzooUah  not  joining  in  the  appeal, 
is  named  by  the  Appellants  as  a  Respondent.  Tlieir  Lordships  in  this,  as  in  otlier 
ex  parte  cases  from  India,  are  placed  in  a  position  of  embarrassment  and  difficulty. 
It  is  not  explained  why  Sunduloonissa,  who  is  in  possession  of  the  estate,  which  is 
large,  does  not  appear  to  support  the  decree  in  her  favour.  It  is  possible  that  had  the 
case  of  the  Respondents  been  argued  before  their  Lordships,  some  view  of  it,  amidst 
the  conflict  of  evidence  and  the  opposing  presumptions  which  arise  from  the  evidence, 
mitrht  have  been  oft'ered  to  their  Lordships'  attention  which  has  escaped  their  own 
cai-eful  and  anxious  consideration  of  the  evidence  and  judgments.  The  Counsel  for 
the  Appellants,  Sir  Roundell  Palmer  and  Mr.  Leith,  have  argued  the  case  with  great 
candour  and  completeness.  The  whole  evidence  on  both  sides  has  been  fully  pre- 
sented by  them  to  the  attention  of  their  Lordships  ;  but  .still  in  such  a  case  there  is 
room  for  much  anxiety  and  iiesitation.  The  Appellants  ought  not,  however,  to 
suft'er  Ijy  reason  of  this'natural  hesitation  in  a  Tribunal  about  the  correctness  of  its 
judgment,  induced  by  an  omission  of  the  opposite  party,  nor  ought  the  absence  of  the 
latter  from  the  arena  to  weaken  the  presumirtion  in  favour  of  a  judgment  which 
is  given  on  their  side.  The  oiuia  must  still  lie  on  the  Appellants  to  show-  manifest 
error  in  the  decree  appealed  from. 

The  pleadings  in  this  case  require  attention.  The  [182]  plaint  assigns  a  date 
to  the  marriage,  and  treats  the  marriage  as  having  taken  place  at  the  time  when 
Denomoney's  intercourse  commenced,  or  a  few  days  after ;  but  in  a  subsequent 
portion  of  the  plaint  Denomoney  states  the  celebration  of  the  seventh  month  of  her 
pregnancy,  and  the  celebration  of  the  birth  of  FyzooUah,  circumstances  which,  if 
trul)'  alleged  and  proved,  would  suffice  to  prove  her  marriage  and  the  legitimacy  of 
her  son.  Consequently,  on  the  plaint  as  framed,  the  Plaintiff's  would  be  entitled  to 
recover  if  this  latter  portion  of  the  plaint  were  credited  by  the  Court,  and  the  alle- 
gations as  to  the  ceremony  and  it.s  time  disbelieved.  The  plaint  alleges,  by  anticijia- 
tion,  that  Sunduloonissa  caused  a  Will  to  be  forged  after  her  husband's  death,  and 
enters  into  arguments  to  prove  that  it  was  forged.  The  answer  of  Sunduloonissa 
sets  up  that  Will,  and  asserts  it  to  be  genuine,  and  relies  upon  it.  In  that  Will  are 
contained  a  reference  to  and  acknowledgment  by  the  Testator,  AkhlakooUah,  of  a 
Kabin,  executed  by  him  on  his  marriage  with  Sunduloonissa,  which,  if  it  were 
established,  would  show  a  prior  title  in  her  to  the  Zemindary  by  conveyance,  on  good 
consideration  at  her  marriage,  and  so  overrule  entirely  the  claim  of  a  second  wife 
and  her  son  ;  whereas  a  Will  simply  would  be  inoperative,  even  as  to  a  third,  without 
'heir  assent.  Sunduloonissa  in  her  answer  relie.s  also  on  a  Kabooleat  executed  to 
her  by  Denomoney,  for  a  certain  part  of  the  estate,  which  is,  if  genuine,  an  acknow- 
ledgment of  Suiiduloonissa's  title  by  Denomoney. 

These  documents  are  alleged  by  Denomoney  to  be  forgeries. 

The  issues  embrace  all  these  questions  ;  the  marriage  of  Denomoney,  the  parentage 
of  her  son.  [183]  FyzooUah,  his  legitimation,  and  the  genuineness  of  the  Will. 

The  pleadings  in  this  case,  as  it  has  been  observed,  state  the  case  of  each  party 
fully.  Nothing  comes  out  in  the  evidence  on  the  main  points  in  the  cause  of  which 
some  mention  is  not  made  in  the  respective  pleadings  of  the  parties. 
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The  ease  alleged  by  Denomoney  is,  that  she  was  murried  by  a  nicka  marriage  to 
Akhlakoollah  at  the  time  of  her  first  consorting  with  liim.  Slie  gives  the  date  of  the 
marriage  in  her  plaint.  Her  case,  therefore,  as  stated  by  her,  excludes  the  supposi- 
tion tliat  Akhlakoollah  raised  her  to  the  .fUitiisi  of  wife  subsequently  on  her  proving 
pregnant  with  a  son  which  he  acknowledged  to  be  liis.  Still  the  case  may  be,  tliat 
she  was  acknowledged  directly  or  by  implication  as  a  nicka  wife  at  some  subsequent 
period  of  the  coliabitatinn.  In  a  native  case  it  is  not  uncommon  to  find  a  true  case 
]ilaced  on  a  false  foundation,  and  supported  in  part  by  false  evidence.  It  not  un- 
irequently  iiappens  that  each  case,  that  of  the  claim  and  that  of  the  defence,  has  to 
struggle  through  difficulties  in  which  wicked  and  foolisli  managers  involve  it,  by 
fabrication  of  evidence  and  subornation  or  tutoring  of  witnesses  ;  and  it  is  not 
always  a  safe  conclusion  that  a  case  is  false  and  dishonest  in  wliich  such  falsities  are 
found.  The  sul)sequent  allegations  in  the  plaint  as  to  the  celebration  of  the  seventh 
month  of  her  pregnancy,  and  the  celebration  of  the  birth  of  her  son,  suffice  to  let 
in  this  proof  of  marriage  also. 

The  plaint  does  not  disclose  tlie  history  of  Denomoney  previously  to  her  intro- 
duction int«  the  liouse  of  Akhlakoollah.  But  the  answer  of  Sunduloonissa  supplies 
that  omission.  Tlie  evidence  on  each  side  [184]  supports  the  general  account' about 
Denomoney,  which  the  answer  of  Sunduloonissa  contains  in  the  sixth  paragraph,  viz., 
that  she  was  a  singing  girl,  and  that  she  attracted  the  fancy  of  Akhlakoollah,  who 
brought  her  to  and  maintained  her  in  his  house.  It  is  said,  in  the  answer  of  Sundu- 
loonisa,  that  Denomoney  was  brought  there  whilst  still  very  young.  There  is  no 
evidence  that  her  life  had  before  then  been  licentious.  The  imputation  then  on  her 
character  at  this  time,  wliich  is  found  in  the  answer,  seems  to  be  founded  on  her 
profession  of  a  public  native  songstress;  and  though  this  is  not  a  profession  in  India 
wliich  is  followed  by  women  of  character,  it  is  by  no  means  a  reasonable  presumption 
that  a  very  young  girl,  a  member  of  such  a  company,  should  be  in  her  early  years 
grossly  profligate.  Tliis,  however,  is  what  the  answer  of  Sunduloonissa  insinuates  as 
to  Denomoney,  even  at  this  early  age,  for  she  says  of  her  that  "  instead  of  leaving 
of  her  former  vicious  habits,  she  continued  to  indulge  her  vicious  passions  "  ;  and 
then  she  imputes  to  her  four  paramours  in  succcession,  to  one  of  whom,  ShumfutooUal 
Sirdar,  she  ascribes  the  parentage  of  Fyzoollah. 

In  viewing  the  evidence  given  in  this  case,  it  will  be  important  to  bear  in  mind 
that  many  of  the  witnesses  for  the  Defendants  support  these  allegations  in  the  answer 
by  evidence  as  inconsistent  as  the  answer  itself,  by  imputing  to  Denomoney  the 
utmost  continuing  profligacy  of  conduct  in  this  respect,  so  little  likely  to  be  condoned 
by  a  man  of  a  race  prone  to  jealousy  and  to  the  seclusion  of  their  women,  and  yet 
not  accounting  for  her  continued  abode  in  the  Zenana.  Thus  she  is  represented  as 
very  profligate  at  a  very  early  age,  as  continuing  to  be  very  profligate  during  her 
whole  cohabitation  in  the  Zenana  of  Akhlakoollah  [185]  intriguing  with  various 
men  openly,  without  disguise,  and  to  the  knowledge  of  a  hostile  wife  ;  and  yet  as 
continuing  in  the  Zenana,  preserving  her  utatiits  tliere  unimpaired,  whatever  it  was, 
and  treated  with  outward  demonstrations  of  respect.  And  what  is  not  a  little 
singular  in  the  alleged  life  of  this  woman,  to  whom  such  early,  such  long-continued 
profligacy  is  imputed,  is,  that  after  the  death  of  Akhlakoollah  there  is  no  evidence  of 
any  profligate  life  whatever,  and  she  is  found  to  be  for  a  time  received  as  an  inmate 
in  the  house  of  a  respectable  Mussulman  on  the  footing  which  slie  ascrilies  to  herself 
of  widow.  All  this  story,  therefore,  of  her  previous  and  continuing  profligacy  is 
found  on  an  examination  of  it  inconsistent  and  incoherent ;  it  does  not  cohere,  and 
it  is  not  consistent  with  any  of  the  ordinary  presumptions  which  would  be  formed  ou 
such  an  intercourse  with  the  Master  of  a  native  house  in  that  rank  of  life. 

Some  of  the  witnesses  describe  her  as  being  in  the  Zenana  not  for  the  ordinary 
purpose  of  such  an  introduction,  but  simply  to  divert  Akhlakoollah  with  her  songs: 
others  say  that  she  was  there  for  the  ordinary  purpose  ;  Sunduloonissa  says  she 
was  there  as  a  slave  girl,  of  which  there  is  no  proof  or  likelihood.  She  does  not 
expressly  deny  the  existence  at  one  time  of  sexual  intercourse  between  Akhlakoollah 
and  Denomoney;  but  her  answer  puts  forth  that  subsequent  case  of  alleged  im- 
potency  in  Akhlakoollah  to  which  many  of  the  witnesses,  including  two  native 
Doctors,  depose.  , 

Tlie  testimony  of  these  Doctors,  on  examination  of  it,  proves  to  be  utterly  worth- 
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less  and  inconclusive  iu  a  medical  point  of  view,  even  supposing  that  any  dependence 
could  be  placed  on  its  truth. 

For  what  purposes  is  this  worthless  evidence  pro-[186]-duced  1  It  is  to  prove  that 
Akhlakoullah  could  not  possibly  be  the  father  of  FyzooUah  ?  but  it  proves  also  thai 
he  could  not  possibly  suppose  himself  to  be  the  father  of  the  boy. 

If  the  story  were  true  which  the  answer  sets  up  on  this  point,  it  is  inconceivable 
that  Aklilakoollah  should  believe  himself  to  be  the  father  of  this  child;  for  the 
story  is,  that  he  had  become,  some  years  before  his  birth,  incurably  unable,  to  his 
own  knowled','e,  of  having  any  sexual  intercourse;  that  the  knowledge  of  his  com- 
plaint and  its  consequences  was  general  in  the  house:  and  yet  this  very  man,  in 
this  state,  who  liad  a  legitimate  .son  and  daughter,  is  supposed  to  be  keeping  in  his 
Zenana  a  woman  who  was  conducting  herself  with  open  profligacy  with  menial 
servants,  discovered  and  yet  not  dismissed.  What  reason  does  the  answer  of 
Sunduloonissa  give  for  such  a  toleration  of  offences,  generally  so  little  likely  to  be 
pardoned  by  a  Mussulman?  She  says,  the  truth  is,  that  for  her  bad  character  he 
ordered  her  to  be  put  out  of  the  house,  but  kept  her  there  at  the  requesfof  other 
jjarties.  No  other  explanation  is  given;  that  given  is  of  so  startling  an  im- 
probability, by  reason  of  its  generality,  and  the  entire  absence  of  evidence  to 
support  it,  as  to  be  unworthy  of  any  credit.  Consequently  the  attempt  has  been 
made,  and  has  wholly  failed,  to  render  this  marriage  improbable  by  reason  of  the 
turpitude  of  the  alleged  wife.  The  improbability  is  reduced  to  this:  that  he 
married  a  female  by  a  nicka  marriage  whom  he  might  probably  have  obtained  on 
easier  terms  as  an  inmate  of  his  Zenana.  The  failure  of  this  attempt  and  of  this 
evidence  to  blast  the  character  of  the  rival  Claimant  as  wife  certainly  tends  to 
strengthen  the  case  that  she  sets  up. 

[187]  There  is  no  other  intrinsic  improbability,  then,  in  this  story  of  his  having 
married,  by  a  nicka  marriage,  a  girl  of  this  profession,  than  that  which  attaches 
to  it  as  a  disreputable  connection  with  one  who  probably  would  have  made  no 
difficulty  about  entering  his  Zenana  on  easier  terms. 

This  is  an  improbability  not  of  a  light  character,  and  the  evidence  to  support 
it  ought  to  be  evidence  probable  in  itself  and  free  from  suspicion.  The  burthen 
of  the  proof  was  of  course  on  the  Plaintiff's.  It  is  impossible  for  their  Lordships 
to  form  any  opinion  on  the  credit  due  to  witnesses  by  reason  of  their  sUitu.s  and 
apparent  claims  to  be  trusted,  which  is  at  all  worthy  to  be  compared  to  that  whicli 
is  formed  by  a  Judge  tit  for  liis  office,  who  sees  them,  hears  them,  and  probably 
knows  something  of  their  antecedents.  This  cause  between  Mahomedans  was  tried 
before  a  Maliomedan  Judge.  Of  the  probability  of  the  acts  imputed  to  a  Mahomedati 
Zemindar  he  is  a  more  competent  judge  than  either  the  European  Judges  of  tlie 
Sudder  Court  or  tlieir  Lordships  can  be.  His  judgment  seems  to  have  been  care- 
fully formed,  and  his  observations  upon  tlie  witnesses  are  entitled  to  a  respectful 
consideration.  Had  their  Lordships  found  that  his  observations  upon  the  witnesses 
them-selves  were  opposed  to  the  opinion  of  the  Sudder  Court  upon  the  credit  due 
to  those  witnesses,  irrespective  of  the  probabilities  of  the  case,  they  must  necessarily 
have  compared  the  conflicting  opinions,  and  the  result  might  have  been  a  conclusion 
that  the  case  mu.st  be  decided,  in  a  conflict  of  testimony  nearly  balanced,  by  tlie 
preponderance  of  probabilities.  But  if  there  be  found,  even  in  a  Native  case, 
positive  credible  testimony  unimpeached,  and  credited  by  a  Judge  compe-[188]-tent 
to  judge  of  the  credit  due  to  witnesses,  it  woidd  seem  to  be  equivalent  to  a  tutal 
disregard  of  Native  testimony,  to  say,  despite  of  tliis  positive  testimony,  we  will 
put  all  evidence  aside,  and  act  alone  on  the  probabilities  of  the  stories  and  the 
inference  from  the  condtict  of  the  parties. 

When  the  cause  came  by  appeal  before  the  Judges  of  the  Sudder  Court,  they, 
tmfortunately,  instead  of  reviewing  the  whole  case  and  expressing  their  opinion 
upon  all  the  points  on  which  the  Court  below  had  based  its  conclusions,  which  were 
conclusions  of  fact,  narrowed  their  inquiry  to  the  simple  question  whether  the 
Plaintiff,  Denomoney,  had  proved  her  marriage.  Now,  the  Judge  below,  in  deal- 
ing with  that  question,  had  brought,  and  properly  brought,  to  the  consideration  of 
it  certain  inferences  from  the  conduct  of  Sunduloonissa,  which  he  judged  corrobora- 
tive to  some  extent  of  the  truth  of  the  Plaintiff's  story.  These  were  inferences  which 
he  drew  from  the  fabrication  of  documents  set  up  by  the  Defendants,  and  which 
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the  Plaintiffs  alleged  to  be  forged,  viz.,  an  alleged  Will,  a  Kabooleat,  and  certain 
receipts,  which  they  (the  Plaintiffs)  alleged  to  liave  been  fabricated  to  defeat  a 
claim  which  the  Defendants  dreaded.  The  argument  for  the  Plaintiffs  was  this: 
'■  Unless  Denomoney's  claims  and  that  of  her  son  were  judged  to  be  formidable,  why 
this  fabrication  of  documents'!"  The  answer  given  below  was,  the  documents  are 
genuine.  The  Judge  below  found  that  they  were  forged.  Their  bearing  on  the 
issue  as  to  the  marriage  was  direct  and  important.  Yet  the  Court  of  Error  dis- 
missed entirely  from  their  consideration  the  question  of  the  genuineness  of  those 
documents. 

Again,  the  Judge  below  had  believed  the  witnesses  [189]  for  the  Plaintiff's  wlio 
deposed  to  the  marriage  of  Denomoney  and  the  legitimacy  of  her  son,  Fy/oollah. 
The  Sudder  Court  did  not  examine  at  all  into  his  reasons  for  believing  the  evidence. 
So  far  from  saying  that  the  evidence  for  the  Defendants  was  more  weighty,  they 
attached  but  little  weight  to  it;  but  they  decided  against  and  reversed  the  finding 
of  the  Judge  below,  merely  on  inferences  f vom  the  conduct  of  Aklilakoollah  and  from 
that  of  Denomoney  herself.  Though  they  appear  to  have  been  mistaken  in  calling 
Denomoney  a  Hindoo,  who,  according  even  to  some  evidence  of  the  Defendants, 
had  conformed  to  Mahomedan  usages,  they  say,  and  say  truly,  that  the  marriage 
was  an  improbable  occurrence;  but  though  improbable,  it  was  certainly  capable  of 
being  proved  by  direct  and  credible  testimony,  as  to  the  value  of  which  they  fore- 
bore  from  inquiring.  What  were  the  inferences  on  which  they  acted?  The  first 
is  that  Akhlakoollah  took  no  steps  in  his  lifetime  to  make  a  public  official  declaration 
of  any  kind  of  his  nicka  marriage,  and  of  the  legitimation  of  his  child.  This 
child  was  little  more  than  three  years  old  when  Akhlakoollah  died.  He  died 
suddenly,  of  a  suddenly  contracted  disease,  cholera  ;  and  no  inference  against  the 
marriage  can  reasonably  be  drawn  from  such  light  data.  With  respect  to  Deno- 
money's own  conduct,  her  non-opposition  to  the  mutation  of  names  on  the  produc- 
tion of  the  Will  is  mainly  relied  on.  But  it  is  to  be  observed  that  a  few  months 
only  elapsed  between  the  death  of  Aklilakoollah  and  this  act ;  that  knowledge  of  it 
is  not  brought  home  to  Denomoney  ;  and  that  it  would  be  too  much  to  presume  her, 
a  native  Lady  whose  very  status  was  disputed,  and  without  means,  armed  at  all 
points  with  [190]  means  of  knowledge,  and  pecuniary  means,  and  friends  able  to 
assist  her  then.  There  is  the  less  reason  for  making  this  presumption  in  the 
present  case,  that  it  plainly  appears  that  Mr.  Mackillup,  the  Magistrate  who 
inquired  into  the  circumstances  and  heard  the  evidence  as  to  the  alleged  imprison- 
ment of  her,  and  the  duress  practised  on  her,  did  believe  the  story,  and  attributed 
the  withdrawal  of  her  charge  to  some  influence  exercised  upon  her.  His  view  of 
the  case  gives  an  air  of  probability  to  her  version  of  her  conduct  on  this  occasion. 
These  presumptions,  then,  seem  to  their  Lordships  too  feeble  to  overpower  or 
materially  to  weaken  the  evidence  in  proof  of  her  marriage  and  legitimacy  on  which 
the  Judge  below  acted  ;  and  as  the  Sudder  Court  went  not  at  all  into  the  considera- 
tion of  the  evidence  for  the  marriage  and  legitimation,  and  opposed  only  insufficient 
inferences  to  it,  the  weight  of  the  opinion  of  the  Judge  below  on  these  facts  stands 
really  unshaken. 

The  answer,  it  has  been  shown,  sets  up  a  Will  ;  it  also  alleged  that  Denomoney 
accepted  a  Pottah  of  certain  land,  and  gave  a  Kabooleat  to  the  Defendant,  and  took 
certain  receipts.  These  were  all  found  by  the  Judge  below  to  be  fabricated  docu- 
ments. The  Sudder  Court  expressed  no  opinion  about  them;  and  it  remains  for 
their  Lordships  now  to  do,  unaided  by  any  judgment  of  the  Sudder  Court,  that 
which  they  would  have  been  able  to  do  if  assisted  by  such  judgment,  viz.,  to  examine 
the  grounds  which  the  Court  below  had  for  such  conclusion.  Their  Lordsliips 
conceive  that  if  in  this  case  the  Defendants  are  found  fabricating  documents,  and 
getting  up  false  testimony  to  meet  the  case  alleged,  tlie  reasonable  conclusion  is 
that  it  must  have  appeared  at  least  a  formidable  case.  [191]  But  if  it  were,  prima 
facie,  a  formidable  case,  then  a  considerable  part  of  the  oral  proof  of  the  Defendants 
mu.st  be  false  ;  for  where  would  be  the  risk  of  meeting  in  a  Court  of  Justice  a  claim 
of  this  nature,  raised  by  a  profligate  woman,  living  an  abandoned  life  in  tlie  house 
of  her  keeper,  intriguing  with  his  menial  servants  to  his  knowledge,  and  threatened 
by  him  for  it  with  expulsion  ;  bearing  a  child  to  one  of  his  menial  servants,  and 
confessing  to  several  her  shame  and  the  real  paternity;  never  married,  nor  so 
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reputed  to  be,  and  her  ihild  never  even  reputed  to  be  the  son  of  lier  Mastt-r, 
notoriously  and  bv  his  own  confession  impotent  at  the  time  of  its  conception,  before, 
and  continuallv  a"fter?  If  such  a  woman  should  have  had  the  strange  audacity  to 
prefer  so  despeVate  a  case  before  a  Court  of  Justice,  who  would  be  found  to  espouse  it  / 
The  fabrication  of  the  documents,  then,  supposes  a  formidable  case  at  least, 
and  a  great  part  of  the  oral  evidence  presents  one  hopeless  and  desperate.  A  , 
Native,  even  with  an  honest  case,  or  his  advisers,  may  fabricate  evidence  to  meet 
a  case  which  they  fear,  though  they  know  it  to  be  groundless;  and  if  this  woman 
and  her  child  stood  in  an  ambiguous  relation  to  the  deceased,  and  the  real  heir 
feared  that  a  Court  would  draw  in  favour  of  marriage  and  legitimacy  really  ground- 
less conclusions,  from  a  plausible  appearance  of  marriage  and  legitimization,  the 
fabrication  might,  however  wicked,  not  be  fatal  to  a  defence;  but  in  this  case  the 
Defendant's  oral  evidence  presents  a  desperate  and  hopeless  case  as  the  real  case  of 
the  Claimants.  If,  then,  the  fabrication  be  established,  proof  of  that  fabrication 
supports  the  Plaintiff's  case  to  some  extent;  for  it  lays  a  foundation  for  [192]  and 
supports  the  evidence  of  those  apparently  respectable  witnesses  for  the  Plaintiff, 
who  say  that  the  deceased  treated  Denomoney  as  his  nicka  wife,  so  called  her,  and 
treated  her  child,  Fyzoollah,  as  his  own  ;  and  these  acts  would  suffice  to  prove  both 
marriage  and  le"itimacv,  even  if  the  Court  refused  to  believe,  or  hesitated  to 
believe,  the  direct  testimony  as  to  the  ceremony. 

Their  Lordships  have,  therefore,  directed  their  attention,  in  the  fir.st  instance, 
to  that  part  of  the  judgment  in  the  Court  below  which  treats  these  documents  as 
fabricated.     Their   Lordships  regret  to  say  that  they  have  no  hesitation  on  this 
part  of  the  case;  that  they  agree  entirely  in  opinion  with  the  Judge  below,  who 
pronounced  them  forgeries.     The  Kabooleat,  when  it  is  viewed  in  conjunction  with 
the   evidence  which   accounts   for   its  being  given,   destroys   itself.     Denomoney   is 
described  on  the  face  of  it  as  the  wddow  of  Rajub,  the  man  to  whom  she  is  said  to 
have  been  contracted,  and  for  whose  dwelling-place  she  was  about  to  build  a  house 
on  the  ground  included  in  the  lease.     The  recitals  of  course  fall  with  it.     The  full 
recitals  in   all  three  of  the  title  of  the  Defendant  explains  the  motives  for  their 
fabrication,  and  the  date  of  them  shows  the  mo.st  incredible  degree  of  inconsistency 
in  the  conduct  of  Denomoney,   admitting  and  opposing  about  the  same  time  the 
title  of  her    Opponents.      The    Will  also  is  surrounded    with    suspicion,    which    its 
internal  evidence  tends  to  confirm.     It  sets  up  a  Kabin,  never  produced,  and  the 
non-existence  of  which,  if  it  ever  existed,   is  wholly   unaccounted   for.     This  Will 
is  not  likely  to  have  been  executed  by  the  deceased  in  favour  of  his  wife,  with  whom 
he  had  been  at  variance.     The  extract  [193]  from  the  Criminal  register  shows  that 
such  was  the  case.     If  her  claim  under  the  Kabin  had  been   real,  it  would  most 
pi-obably  have  been   produced   as  a  check   upon   her  husband   during  their   active 
warfare:   she  represents  her  husband  as  merely  her  Surberakar  ;  and  if  that  were 
so,    he    must   have   been    acting   fraudulently    in    mortgaging    her    property.     His 
management  is  not  interfered  with,  even  after  he  had,  in  his  lifetime,  suffered  her 
trust  property  to  be  taken  in  execution  for  a  debt  of  his  own.     This  appears  from 
the  judgment  of  the  Court  in  the  mortgage  suit.     Taking  all  these  circumstances 
together,  the  Court  rightly  judged  the  Will  to  be  fabricated;  and  the  observations 
of  the  Judge  on  the  factum  are  most  weighty.     Turning,  then,  with  this  assistance 
to  the  examination  of  the  positive  testimony,  this  portion  of  it,  at  least,  may  be 
trusted,  which  shows  the  woman  and  her  child  to  be  the  woman  cohabited  with,  at 
least,  and  the  child  of  the  woman  acknowledged  and  declared  to  be  the  legitimate 
child  of  the  father  ;  and  this  acknowledgment  made  in  words  which  import  a  precedent 
nicka  marriage.     There  appears  to  their  Lordships  to  be  no  ground  for  distrusting 
the  evidence,  on  which  the  Judge  below  relies,  of  the  witnesses,  SurenlooUah  and 
Juggonath  Gooho,   who,  though  they  were  not   preseiit   at  the  nicka,   nevertheless 
both  speak  to  acknowledgment  of  parentage  and  acknowledgment  of  nicka.     AVith- 
out  going  the  length  of  saying  that  the  acknowledgment  of  a  son  as  legitimate  who 
might  be  a  legitimate  son  of  his  acknowledger  necessarily  in   all  cases  raises   its 
mother  to  the  xtatiui  of  a  wife — a  point  which  it  is  not  necessary  to  discuss — it  is 
clear  that  such  an  acknowledgment  as  the  present,  which  acknowledges  the  [194] 
mother    as   wife,    involves   that   consequence.     Their    Lordships,   therefore,    cannot 
find,  on   a  careful  consideration  of  the  evidence,  and  of  the  reasons  triven  by  the 
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Judge  in  the  Civil  Court,  in  his  finding  on  the  facts,  any  sutiicient  reason  for  reversing 
his  decision.  His  judgment  seems  to  be  founded  on  facts  fairly  inferriible  from  the 
evidence,  and  sufficient  under  Mahomedan  law  to  confer  on  the  child  the  statua  of 
legitimate  son,  and  on  its  mother,  to  whom  the  declaration  extends,  that  of  a 
lawful  wife.  Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to  reverse 
the  decision  appealed  from,  and  to  confirm  the  decision  of  the  Principal  Sudder 
Ajiieen,  with  the  costs  of  the  appeal  in  the  Sudder  Court.  The  Respondents  must 
also  pay  the  costs  of  this  appeal. 


MUSSUMAT  JARIUT-OLL-BUTOOL,  alias   HOSEIN   BVKSll.— Appellant ;   MU«- 
SUMAT  HOSEINEE  BEGUM.— Respondent  *  [Feb.  5.  6,   1867]. 

On  appeal  fnnn  the  Sudder-  Deiranny  Adawht-t,  XvrtJi-W estern  I'rovinces 

Upon  a  question  of  fact  depending  on  the  efifect  to  be  given  to  parol  evidence, 
and  the  credit  due  to  witnesses,  where  the  Courts  in  India  have  all  con- 
curred in  one  opinion,  the  Judicial  Committee  will  not  disturb  the  finding, 
unless  it  is  clearly  shown  that  the  Courts  below  were  in  error  [11  Moo.  Ind. 
App.  208,  209]. 

The  finding  of  the  Courts  in  India — first,  that  there  was  not  sufKcient  evidence 
to  establish  an  alleged  Mahomedan  marriage  ;  and  secondly,  that  the  evidence 
in  support  of  an  alleged  Will  was  unsatisfactory  :  affirmed  on  appeal. 

A  Mahomedan  cohabited  for  many  years  with  a  Mahomedan  woman  who  had 
been  a  prostitute  and  who  lived  in  his  house.  At  his  death  she  claimed  to 
be  his  wife,  and  called  witnesses  to  prove  an  actual  marriage,  but  which 
fact  she  failed  to  establish.  Held,  that  the  Court  of  last  resort  could  not 
presume,  in  such  circumstances,  that  a  woman,  once  a  concubine,  had,  merely 
by  lapse  of  time  and  propriety  of  conduct,  beconie  a  wife,  and  that  the 
ordinary  legal  presumption  was  that  there  had  been  no  marriage  [11  Mno. 
Ind.  App.  209,  210]. 

The  appeal  in  this  case  was  brought  against  a  decree  of  the  late  Sudder  Dewanny 
Adawlut  at  Agra,  which  affirmed  a  decree  of  the  Civil  Court  of  [195]  Zillah  Joun- 
poor,  made  in  a  suit  in  which  the  Respondent  was  the  Plaintiff,  who  claimed  by 
right  of  inheritance  to  Mirza  Abdoola  Begg,  her  uncle,  and  to  Abdoos  Sumud  Begg, 
her  husband,  both  deceased  ;  and  the  Appellant  and  others  were  Defendants,  claim- 
ing in  different  rights  through  Mirza  Abdoola  Begg.  By  these  decrees  it  was 
declared,  that  the  Respondent  was  entitled  to  the  whole  of  the  movable  and  im- 
movable estate  and  property  left  by  Mirza  Abdoola  Begg,  as  his  niece  and  heiress, 
and  also  as  heiress  to  Mirza  Abdoos  Sumud  Begg,  her  husband  ;  but  that  she  had 
failed  to  prove  that  the  sum  of  Rs.  25,000,  part  of  Mirza  Abdoola  Begg's  property, 
had  been  taken  possession  of  by  the  Appellant  at  Mirza  Abdoola  Begg's  decease. 
These  decrees  also  declared  that  the  Appellant,  who  was  originally  a  pi'ofessional 
prcstitute  had  failed  to  prove  her  asserted  marriage  with  Mirza  Abdoola  Begg  ; 
and  also  that  she  had  failed  to  establish  a  Will  set  up  by  her  as  made  by  Mirza 
Abdoola  Begg,  dated  the  day  previous  to  his  death  ;  and  that  she  had  also  failed 
to  prove  a  deed  of  relinquishment  of  right  in  respect  of  all  future  claims  to  the 
estate  of  Mirza  Abdoos  Sumud  Begg,  alleged  to  have  been  executed  by  the  Respon- 
dent. These  decrees  [196]  also  declared  against  the  asserted  claims  of  all  the  other 
Defendants,  among  whom  were,  first,  one  Ruzee-oon-Nissa,  alM-i  Rujjee  Khanuni, 
who  also  set  up  a  marriage  with  Mirza  Abdoola  Begg;  and,  secondly,  her  daughter, 
TIzeezool  Nissa,  alias  Inamum,  who  claimed  to  be  also  the  legitimate  daughter  of  Mirza 
.\bdoola  Begg ;  by  the  latter.     Both  of  these  Defendants  denied  the  alleged  marriage 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  Williain 
Erie,  The  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan 
Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley.  Assessor, — The 
Risrht  Hon.  Sir  Lawrence  Peel. 
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and  the  executiou  of  the  Will  sol  u\i  and  relied  on  by  the  Appellant;  and  she  on 
her  i)art  denied  the  elder  co-Defendant's  marriage,  and  the  legitimacy  and  parentage 
of  her  daughter,  the  younger  co-Defendant. 

The  facts  of  the  case  are  as  follow  :  — 

One  Mirza  Ashoor  Begg,  deceased,  had  four  sons,  named  Mirza  Abdool  Ehud 
Begg,  Mirza  Abdool  Juleel  Begg,  Mirza  Ahdoola  Begg,  and  Mirza  Abdool  Kureem 

Begg. 

The  property  in  dispute  was  not  claimed  as  ancestral  property  derived  from 
iMirza  Ashoor  Begg,  but  was  stated  to  have  been  acquired  partly  by  Mirza  Abdool 
Kureom  Begg  and  partly  by  Mirza  Abdoola  Begg.  Mirza  Abdool  Ehud  Begg  and 
Mirza  Abdool  Juleel  Begg  died  before  their  brothers,  Mirza  Abdool  Kureem  Begg 
and  Mirza  Abdoola  Begg.  The  former  left  a  son,  Mirza  Abdoos  Sumud  Begg,  and 
the  latter  a  daughter,  Mussumat  Hoseinee  Begum,  the  present  Respondent.  Mirza 
Abdoos  Sumud  Begg  and  Mussumat  Hoseinee  Begum  intermarried  after  the  decease 
of  their  respective  parents.  It  was  alleged  by  the  Respondent  that  Mirza  Kureem 
Begg,  who  had  no  issue,  gifted  his  entire  estate  to  Mirza  Abdoos  Sumud,  and  put  him 
in  possession.  After  the  decease  of  Mirza  Abdoos  Sumud,  the  name  of  Mirza  Ab- 
doola Begg  was  recorded  in  the  Registry  in  respect  [197]  of  the  estates  which  had 
lielouged  to  Mirza  Abdool  Kureem  Begg  in  his  lifetime.  The  Respondent  accounted 
for  this  fact  by  stating  that  she  and  the  other  females,  owing  to  living  in  seclusion, 
did  not  apply  for  mutation  of  names  on  the  Registry.  The  Respondent  alleged  that 
her  possession  continued,  although  her  name  was  not  registered,  and  that,  as  re- 
garded the  estate  of  Mirza  Kureem  Begg — which  was,  as  she  alleged,  by  virtue  of  the 
gift  the  property  of  her  husband — she  was  entitled  to  the  entire  property.  The  Re- 
spondent admitted  that  the  moveable  and  immovable  property,  with  the  exception 
of  the  acquired  property  of  Mirza  Abdool  Kureem  Begg,  was  acquired  by  Mirza 
Abdoola  Begg,  under  whom  the  Appellant  claimed. 

On  the  '2nd  of  November,  1859,  Mirza  Abdoola  Begg  died  childless.  At  his  death 
an  Order  was  passed  by  the  Civil  Court  that  tlie  property  left  by  him  should  remain 
attached  until  it  was  ascertained  who  was  entitled  to  succeed  to  it.  Among  other 
Claimants,  the  Appellant  presented  a  petition  to  the  Judge  in  the  Civil  Court,  in 
which  she  alleged  that  the  deceased  executed  a  Will  in  her  favour,  and  had  it  regis- 
tered ;  and  that  under  the  terms  of  the  Will,  and  by  right  of  inheritance,  as  the 
widow  of  the  deceased,  she  was  entitled  to  proprietorship  and  possession  of  the  entire 
estate,  real  and  personal,  and  all  other  property  of  the  deceased. 

The  Respondent,  by  her  answer  and  claim,  alleged  that  the  Appellant  was  a 
prostitute,  and  denied  that  she  was  Mirza  Abdoola  Begg's  lawful  wife;  and  asserted 
that  she  (the  Respondent)  was  his  lawful  heir  according  to  Mahomedan  law  ;  and 
that  the  Will  was  a  faliricated  instrument. 

[198]  Rnjjee  Khanuni  also  presented  a  petition  of  claim,  denying  the  will,  alleging 
it  to  be  fabricated,  also  denying  the  marriage  of  the  Appellant  with  Mirza  Abdoola 
Begg,  and  setting  up  her  own  claim  as  the  married  and  lawful  wife  of  the  deceased 
Mirza,  and  his  rightful  successor. 

Another  Claimant,  Imauium,  the  daughter  of  Rujjee  Khanum,  alleged  that  she 
was  the  daughter  of  the  loins  of  Mirza  Abdoola  Begg,  born  to  him  by  Rujjee  Khanum, 
his  lawful  wife  by  marriage  ;  and  insisted  that,  with  the  exception  of  one-eighth  share 
of  the  latter  as  such  wife,  the  entire  estate  and  property  of  Mirza  Abdoola  Begg 
descended  to  her  as  his  heiress  ;  and  also  stated  that  the  Appellant  was  never  married 
to  him,  and  that  the  Will  set  up  by  her  as  aforesaid  was  faljricated. 

After  summary  proceedings  respecting  heirship  and  the  appointment  of  Curator, 
the  Respondent  brought  a  suit  in  the  Civil  Court  of  .Tounpoor,  as  the  widow  Abdoos 
Sumud  Begg,  and  as  niece  and  heiress  of  Abdoola  Begg  again.st  the  Appellant,  de- 
scribing her  as  a  courtezan  (Tuwaif)  ;  Rujjee  Khanum  and  Uzeezool  Nissa,  aJia.s 
Iniamum,  her  daughter,  describing  them  also  as  courtezans;  and  Agha  Ishmae!  Ullee 
Khan  and  Mukhoo  Khan  as  Defendants.  Her  title  was  stated  to  be  founded  on  a 
right  of  inheritance,  and  to  extend  to  the  whole  of  the  movable  and  immovable  estate 
left  by  Abdoos  Sumud  Begg,  and  by  Mirza  Abdoola  Begg,  her  uncle,  and  she  sought 
to  set  aside  the  Will  set  up  by  the  Appellant,  who  the  Respondent  alleged  had  no 
rights,  and  also  to  render  void  the  claims  of  all  the  other  Defendants. 

The  Appellant  bv  her  answer  set  up  for  the  first  time  a  deed  of  relinquishment, 
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dated  the  2nd  of  Oc-[199]-tober  1846,  purporting  to  have  been  executed  by  the  He- 
spondent,  of  the  entire  property  left  by  her  husband,  Abdoos  Sumud  Begg,  in  con- 
sideration of  a  salary  of  Ks.  15  per  month,  and  insisting  that  thereby  the  Respon- 
dent's claim  to  the  property  was  barred,  as  well  also  by  effluxion  of  time  since  the 
death  in  1841  of  her  husband.  The  answer  then  alleged  that  for  twenty-two  years 
tlie  Appellant,  having  left  her  family  profession,  and  becoming  penitent,  was  law- 
fully married  to  Mirza  Abdoola  Begg,  with  a  dower  of  Rs.  51,000,  fixed  in  consulta- 
tion with  Moulvee  Gholam  Yaheer  Khan,  Mooftee  and  Principal  Sudder  Ameen  of 
Benares,  who  performed  tlie  ceremony  of  marriage.  The  answer  insisted  that  her 
dower  was  by  Mahoraedan  law  a  charge  on  the  estate,  jiayable  thereout  prior  to 
expenses  and  claims  of  inheritance,  and  that,  therefore,  and  under  the  deed  of  relin- 
(luishment,  and  also  the  Will  of  Mirza  Abdoola  Begg,  no  one  else  but  herself  was 
entitled  to  the  entire  estate  of  the  latter.  The  alleged  Will  was  stated  by  the  answer 
to  have  been  made  and  executed  by  Mirza  Abdoola  Begg  while  in  bis  perfect  senses, 
and  to  have  been  registered,  and  to  liave  devised  the  whole  and  sole  proprietorship 
and  right  in  his  estate  to  the  Appellant,  who  was  therein  acknowledged  to  be  his 
wife  ;  and  the  answer  concluded  with  a  denial  of  the  alleged  misajipropriatiou  by 
her  of  the  sum  of  Rs.  25,000  in  cash,  as,  after  Mirza  Abdoola  Begg's  death,  the 
property  was  placed  under  attacliment. 

The  tw^o  other  Defendants,  Ruj  jee  Khanum  and  her  daughter,  Imamum,  tiled  a 
joint  answer,  in  which  they  denied  the  Plaintiff's  right,  and  alleged  that  the  whole 
estates  were  the  sole  property  of  Mirza  Abdoola  Begg  at  his  death  ;  asserting  that 
about  forty  years  previously  the  Defendant,  Rujjee  Khanum,  was  [200]  lawfully 
wedded  to  him,  and  lived  in  his  house  ;  that  three  years  after  the  marriage  the  co- 
Defendant  was  born  by  her,  and  was  the  daughter  of  Mirza  Abdoola  Begg;  that  he 
had  subsequently  married  her  to  Syud  Usjhur  Ulee  Khan ;  that  the  Defendant, 
Rujjee  Khanum,  was  supj)orted  by  and  lived  with  the  deceased  until  his  death  ;  and 
that  after  deducting  a  two  annas  share,  as  the  rights  of  the  Defendant,  Rujjee 
Khanum.  as  widow,  the  remainder  was  the  property  of  her  daughter.  They  denied 
the  genuineness  of  the  Will  set  up  by  the  Appellant. 

The  Respondent  traversed  the  different  allegations  as  to  the  marriages,  paternity 
of  the  daughter,  the  Will  and  deed  of  relinquishment,  respectively  in  the  two  answers 
relied  on,  stating  that  the  Appellant,  as  well  as  Rujjee  Khanum,  was  a  courtezan, 
and  as  such,  lived  in  succession  with  Mirza  Abdoola  Begg,  the  latter  retiring  into  a 
separate  house  and  maintaining  herself  to  make  way  for  the  former,  who  succeeded 
as  Mirza  Abdoola  Begg's  mistress. 

The  Respondent  examined  witnesses  to  prove  her  relationship  to  the  deceased 
Mirza  Abdoola  Begg  ;  the  property  acquired  by  her  husband,  Abdoos  Sunmd  Begg, 
from  his  uncle  Mirza  Abdool  Kurreem  Begg;  the  substitution  on  his  death  of  the 
name  of  Mirza  Abdoola  Begg  in  the  Government  Records  for  convenience  and  with 
her  consent,  as  a  female  living  in  seclusion  unable  to  transact  business;  and  his 
subsequent  death  without  leaving  any  issue  or  widow,  but  leaving  her  his  niece  as 
such  nearest  relative  and  heiress.  Some  of  these  witnesses  also  deposed  that  the 
Appellant  had  been  a  prostitute,  and  had  never  been  married  to  Mirza  Abdoola 
Begg ;  that  the  Will  and  deed  of  relinquishment  set  up  [201]  by  her  were  fraudulently 
fabricated  at  her  instance;  and  that  not  only  the  alleged  Will  was  not  executed  or 
sealed  by  the  deceased,  but  that  he  was  in  a  state  of  insensibility  at  the  date  thereof, 
and  further  that  the  alleged  deed  of  relinquishment  was  not  executed  by  the  Respon- 
dent. The  Api)ellant  put  in  evidence  the  Will  of  Mirza  Abdoola  Begg,  and  the  deed 
of  agreement,  dated  the  2nd  of  October,  1846,  said  to  have  been  executed  by  the 
Respondent,  and  filed  depositions  of  witnesses,  taken  in  the  proceedings  respecting 
the  administration  of  Mirza  Abdoola  Begg's  estate,  to  prove  the  Will  ;  and.  further, 
that  she  was  the  lawful  wife  of  Mirza  Abdoola  Begg.  regularly  married  to  liini,  with 
a  dower  of  Rs.  51,000  ;  that  he  had  repeatedly  acknowledged  lier  as  liis  lawful  wife  : 
that  the  deed  or  Will  was  made  by  Mirza  Abdoola  Begg  on  the  2nd  of  November. 
1846,  and  registered  before  his  death  :  and  that  the  Respondent  had  acknowledged 
the  agreement  of  the  2nd  of  October,  1846,  and  received  an  allowance  of  Rs.  15. 
It  was  not  satisfactorily  shown  by  tlie  Respondent's  witnesses  that  the  Appellant 
even  took  the  Rs.  25,000  alleged  by  her  from  the  house  of  Mirza  Abdoola  Begg. 

The  hearintj  of  the  suit  took  place  before  H.  G.  Astell,  Esq..  the  Judge  of  tlie  Civil 
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Court  of  Jounpore,  and  by  the  decree  of  tliat  Court,  dated  the  ;!Oth  of  April,  18C1, 
the  evideuee  given  by  the  Appellant,  with  reference  to  her  claim  as  widow,  was 
observed  upon  as  follows: — "With  respect  to  her  marriage  with  the  deceased,  the 
Defendant,  Hossein  Huksli,  has  grounded  her  proof  on  the  depositions  of  thirteen 
witnesses,  wlio  were  examined  by  the  Judge  of  Benares.  Their  statements  are  to 
the  effect  that,  altliough  Hosein  Buksh  was  originally  a  professional  prostitute,  and 
in  that  character  first  formed  her  connection  with  [202]  the  deceased,  that  about 
twenty  years  ago  tiie  deceased  regularly  married  her.  Some  of  these  witnesses 
describe  themselves  as  ej'e-witnesses  to  the  ceremony,  and  others  deposed  to  having 
heard  deceased  on  several  occasions  acknowledge  that  he  had  married  her.  These 
depositions,  however,  have  not  at  all  satisfied  me  that  any  marriage  took  place,  or 
that  the  Defendant,  Hosein  Buksh,  was  ever  looked  upon,  or  considered  in  the  light 
of  a  wife,  either  by  the  deceased  or  by  the  brotherhood.  It  is  remarkable  that  the 
persons  who  are  stated  to  have  assisted  at  the  ceremony,  i.e.  those  of  rank  or  position, 
are  dead  ;  whilst  it  cannot  but  be  considered  as  prejudicial  to  this  plea  of  the  De- 
fendant, that  she  has  considered  it  necessary  to  get  a  Will  executed  in  her  favour 
by  the  deceased  when  he  was  certainly  very  ill,  and  very  near  his  death.  I  am  of 
opinion,  that  Hoseiu  Buksh  has  no  claim  as  a  wife  of  the  deceased."  The  judgment 
then  dealt  at  considerable  length  with  the  depositions  filed  by  the  Appellant  in 
resjiect  of  the  Will,  under  which  she  claimed  as  sole  devisee,  and  the  Judge  concluded 
by  finding  against  the  Will,  declaring  that  he  rejected  it  on  the  oral  evidence  filed 
by  her  in  support  of  it.  "  This  evidence  is,  I  consider,  worthless  in  the  extreme,  and 
bears  falsehood  on  its  face.  The  witnes.ses,  with  a  view  of  showing  that  the  deceased 
was  .sensible  to  the  last,  have  all  stated  that  the  deceased's  (Mirza  Abdoola  Begg's) 
complaint  was  consumption  ;  but  many  of  them  detail  at  length  how,  just  before  the 
Will  was  made,  the  deceased  gave  long  detailed  instructions  for  its  preparation, 
how  he  called  for  his  spectacles  and  put  them  on,  and  how  he  was  too  weak  to  either 
sign  his  name  or  affix  iiis  seal,  which  was  then  affixed  by  another  party.  I  reject 
this  Will  in  toto."  The  judgment  then  observed  on  the  evi-[203]-dence  in  support 
of  the  deed  of  relinquishment,  alleged  to  have  been  signed  by  another  person  for  and 
on  behalf  of  the  Respondent,  and  declared  against  it,  .stating  that  it  was  the  opinion 
of  the  Court  that  the  witnesses  examined  in  support  of  the  deed  had  all  perjured 
themselves.  The  judgment  also  declared  that  the  Defendant,  Rujjee  Khanum,  had 
been  a  prostitute  by  profession,  and  had  failed  in  proving  that  she  was  ever  married 
to  Mirza  Abdoola  Begg,  or  that  her  daughter,  the  Defendant,  Imamum,  was  his  child. 
The  Respondent's  claim  of  Rs.  25,000  was  disallowed  by  the  judgment,  which  decreed 
to  the  Respondent  the  whole  of  the  property  left  by  the  deceased  Mirza  Abdoola  Begg, 
with  costs. 

The  Apijcllant  appealed  to  the  Sudder  Dewanny  Adawlut  at  Agra,  and  the  other 
two  Defendants,  Rujjee  Khanum  and  her  daughter,  Imamum,  also  appealed  against 
the  decree. 

On  the  '2''iyA  of  August,  1862,  the  two  appeals  were  heard  together,  by  Alexander 
Ross  and  William  Roberts,  Esqrs.,  Judges  of  the  Sudder  Dewanny  Adawlut,  and  they 
delivered  tlie  judgment  and  decree  of  the  Court,  and  stated  at  length  their  reasons, 
thereby  affirming  the  decree  of  the  Judge  of  the  Civil  Court  of  Jounpoor,  and  dis- 
missed both  tlie  appeals  with  costs.  In  their  judgment  the  Judges  commented  on 
the  proofs  filed  by  the  Appellant  as  follows: — "  We  would  observe  in  limine  that  a 
great  deal  of  the  evidence  of  witnesses  taken  in  a  miscellaneous  case  relative  to  the 
party  entitled  to  administer  to  the  estates  of  the  deceased  Mirza  Abdoola  Begg,  has 
been  received  in  this  case,  without  tlie  examination  of  these  witnesses  de  novo.  But 
we  think  the  Judge  should  not  have  contented  himself  with  copies  of  depositions, 
but  should  have  insisted  on  the  parties  [204]  formerly  examined  being  again  pro- 
duced, unless  it  could  be  shown  that  they  were  unable  to  attend.  It  was  necessary 
that  these  witnesses  should  again  have  been  subjected  to  a  rigid  examination,  so  that 
all  the  light  which  could  have  been  thrown  upon  the  circumstances  of  the  deceased 
should  have  been  l)rought  to  bear  on  this  suit.  Still,  as  the  inadmissibility  of  such 
secondary  evidence  was  not  urged  in  the  Lower  Court,  we  have  thought  proper  to 
allow  it  to  weigh  in  this  instance,  rnlent  qitnntnm.  The  decree  declared,  as  well  on 
the  last-mentioned  evidence  as  on  the  other  evidence  in  the  appeals,  against  the 
Appellant  and  her  co-Defendants  on  each  of  tlie  issues,  neaativino-  the  alleged  two 
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marriages  respectively,  the  alleged  Will  of  Mirza  Abdoola  Begg,  the  alleged  deed  of 
relinquishment  of  tlie  Respondent,  and  the  jiaternity  of  the  Defendant,  Imamum. 

The  appeal  was  brought  by  the  Appellant  alone  from  this  decree  of  affirmance. 

The  Attorney-General  (Sir  John  Rolt,  y.C),  and  Mr.  Almuric  Rumsey,  for  the 
Appellant. — The  evidence  given  by  the  witnesses  establishes,  according  to  the  Maho- 
medan  law,  the  ceremonies  of  a  regular  marriage  between  the  Appellant  and  the 
late  Mirza  Abdoola  Begg,  and  consequently  her  title  as  widow  and  one  of  his  heirs 
to  the  whole  or  part  of  his  estate.  Too  much  weight  was  attached  by  the  Courts  below 
to  the  irregular  life  the  Appellant  had  led  previous  to  being  taken  into  Mirza  Ab- 
doola Begg's  house.  His  treatment  of  her,  and  her  acknowledged  character  as  a 
wife  by  the  family,  was  enough  to  satisfy  the  requirements  of  the  Mahomedan  law, 
even  in  the  absence  of  proof  of  a  regular  marriage,  to  raise  the  presumption  that 
she  was  married  to  him.  [205]  By  the  Mahomedan  law  marriage  will  l)e  presumed 
or  inferred  from  cohabitation.  It  differs  from  the  Scotch  law  of  marriage  by  habit 
and  repute  ;  Bell's  Diet.,  voce  "  Habit  and  repute,"  p.  i59  [Ed.  1838] ;  Erskine,  B.  I. 
tit.  6,  s.  6  ;  as  the  latter  law  presumes  a  pre-existing  contract,  but  no  contract  or 
ceremony  is  necessary  by  the  Mahomedan  law  (see  Baillie's  Dig.  of  Mooh.  Law,  p.  4 
[Ed.  1865],  from  which  it  appears  that  offer  and  acceptance  is  a  necessary  condition). 
Marriage  has  been  presumed  from  coliabitatioii  alone,  and  legitimacy  of  child 
arising  from  that  presumption  established  :  Mahomed  Buul-ev  HoosHdin  Khaii  v. 
Shurfoon.  Nixsa  Beguiii  (8  Moore's  Ind.  App.  Cases.  1.36)  ;  Khojali  Hidayut  Oollali 
v.  Eai  Jan  Khanum  (rf  Moore's  Ind.  App.  Cases,  295)  :  Macnaghten's  Princ.  of 
"  Moohummudan  Law,"  p.  58.  There  can  exist  no  distinction  between  cases  of 
marriage  where  there  is  no  child  born  and  the  principles  with  respect  to  presumption 
of  marriage  and  legitimacy  of  child  laid  down  in  those  authorities.  [Sir  Richard 
T.  Kindersley  :  Is  there  any  case  of  a  woman  who  had  been  a  Nautcli  girl,  or  prosti- 
tute, having  from  cohabitation  been  held  to  be  a  wife?]  It  is  admitted  that  the 
sfatm  of  a  concubine  and  the  statiif!  of  a  wife  are  different ;  but  if  for  a  long  period 
a  concubine  is  treated  as  a  wife  and  so  acknowledged,  she  acquires  the  ■■ifa.fux  of  a 
wife.  The  strictness  of  seclusion  generally  adopted  by  a  Mahomedan  wife  is  not 
adopted  in  every  case. 

Next,  we  contend,  that  the  deed  or  Will  of  Mirza  Abdoola  Begg,  dated  the  2nd 
of  November,  1859,  was  proved  to  have  been  duly  executed  by  him  when  he  was  of 
testamentary  capacity,  registered  on  the  same  day,  and  operated  either  as  a  gift, 
infer  vivos,  or  [206]  as  a  general  devise  or  bequest,  to  the  extent  allowed  by  Maho- 
medan law,  namely,  of  one  third  :  Hedaya :  Vol.  4,  p.  468-9  ;  Musaummnut  Soohhnnee 
V.  Bhetun  (1  Ben.  Sud.  Dew.  Rep.,  347).  It  bears  internal  evidence  of  truth.  Tlie 
consent  of  kindred  to  a  Will  does  not  extend  to  distinct  kindred  like  the  Respondent. 
Apart  from  any  question  as  to  the  validity  of  this  instrument,  the  Appellant  is 
entitled  to  her  dower  of  Rs.  51,000  as  a  primary  charge  on  the  estate  of  her  late 
husband. 

In  any  circumstances,  the  Respondent,  as  widow  of  Mirza  Abdoos  Simiud  Begg, 
could  lie  entitled  only  to  a  distributive  share  of  his  estate.  Tliere  is  no  proof  that 
she  was  the  adopted  daughter  of  Mirza  Abdoola  Begg,  and  her  only  claim  could  be  as 
one  of  his  distant  kindred.  She  can  have  no  title  whatever  as  long  as  any  sharer  is 
in  existence.     Macnaghten's  ''  Princ.  of  Moohummudan  Law,"  pp.  8,  53. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Respondent,  were  not  called  on  to 
address  their  Lordships. 

Tlieir  Lordships'  judgment  w^as  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Feb.  24,  1867).— This  is  an  appeal  from  a 
decision  of  the  late  Sudder  Dewanny  Adawlut  of  the  North-Western  Provinces  of 
India,  which  affirmed  a  decision  of  the  local  Court  of  Jounpoor  in  favour  of  the 
Respondent,  the  Plaintiff  in  the  suit.  The  Plaintiff  sought  to  recover  certain 
movable  and  inunovable  property  specified  in  her  plaint  "by  right  of  inheritance 
to  Mirza  Ahdnola  Begg,  her  uncle  and  ancestor,  and  also  to  Mirza  Sumud  Begg,  her 
husband."  Tlie  plaint  con-[207]-tained  a  detailed  description  of  the  property  sought 
to  be  recovered.  The  principal  Defendants  were  Mussumat  Hosein  Buksh,  Mussumat 
Ruzzee-ool-Nisa.  alias  Rujjee  Khanum.  and  Mussumat  T^zeez-ool-Nissa.  alias  Mussu- 
mat Imamum. 
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The  first  and  second-named  female  Defendants  claimed  each  to  be  a  widow  of 
the  deceased  Abdoola,  but  eacli  denied  that  the  other  was  ever  married  to  Abdoola, 
each  allegiii-,'  the  other  to  have  l>een  his  mistress  and  not  his  wife.  Tlie  third  female 
Defendant  claimed  to  be  the  lefritimate  daughter  of  Abdoola  liy  his  alleged  wife,  her 
mother,  the  second  female  Defendant.  The  tirst  female  Defendant,  the  present 
Appellant,  also  set  up  a  Will  alleged  to  have  been  made  in  her  favour  by  Abdoola 
the  day  before  his  death,  by  which  be  bequeathed  to  her,  by  the  description  of  "  my 
married  wife,  Mussumat  Jairut-ool-Buttool,  alias  Bebee  Hosein  Buksh,"  all  his 
movable  and  innuovable  property,  subject  to  certain  provisions  in  favour  of  the 
Plaintiff,  to  which  it  is  not  necessary  to  allude  further.  The  validity  of  this  Will 
was  disputed  both  by  the  Plaintiff  and  by  the  second  and  third  Defendants.  The 
Civil  Court  decided  again.st  the  Will,  and  also  against  both  the  alleged  marriages, 
and  the  alleged  title  of  the  third  female  Defendant.  On  appeal  to  the  Sudder 
Dewanny  Adawlut  the  decision  was  affirmed.  The  tirst  female  Defendant  alone  has 
appealed  to  Her  Majesty  in  Council  from  the  decision  of  the  Sudder  Dewanny 
Adawlut.  The  second  and  tliird  Defendants  have  not  appealed,  and,  therefore,  their 
interests  are  put  out  of  the  case  entirely. 

In  the  case  of  yaiw/vnti^  Lntchtneedorniimh  v.  Vengama  Naidoo  (9  Moore's 
Ind.  App.  Cases,  87),  [208]  tlieir  Lordships  said :  '  It  is  not  the  habit  of  their 
Lordships,  unless  in  very  extraordinary  cases,  to  advise  the  reversal  of  a  decision 
of  the  Courts  of  India  mereh^  on  the  effect  of  evidence,  or  the  credit  due  to  witnesses. 
The  Judges  there  have  usually  better  means  of  determining  questions  of  this  descrip- 
tion than  we  can  have,  and  when  they  have  all  concurred  in  opinion,  it  must  be  shown 
very  clearly  that  they  were  in  error  in  order  to  induce  us  to  alter  their  judgment." 

Their  Lordships,  after  a  very  careful  attention  to  the  evidence,  and  to  the 
arguments  addressed  to  them  on  the  part  of  the  Appellants,  are  of  opinion,  that 
there  is  wanting  in  this  case  that  clear  indication  of  error  in  finding  against  the 
marriage  and  the  Will  which  would  be  necessary  to  take  this  appeal  out  of  the 
operation  of  the  above  salutary  rule'. 

The  Sudder  Court  thought  the  evidence  as  to  the  marriage  of  the  Appellant 
insufficient.  Tlie  same  Court  concurred  with  the  Court  below  in  thinking  the  evi- 
dence in  support  of  the  Will  untrustworthy.  They  say,  "  We  concur  with  the  Judge 
in  discrediting  the  evidence  in  support  of  the  Will.  We  consider  the  attendant 
circumstances  as  altogether  improbable  and  unworthy  of  belief." 

Ls  error  clearly  manifest  in  these  conclusions?  Is  the  evidence  clearly  sufficient 
to  prove  either  issue?  Tlie  claim  to  be  declared  the  wife  of  the  deceased  would 
establish,  or  oral  testimony,  a  heavy  charge  on  the  estate  of  a  deceased  person  to 
the  amount  of  Rs.  51,000,  and  the  Will  is  one  made  in  articulo  mortis.  Some  of  their 
Lordships  can  Judge,  by  their  experience  of  precedent  cases  before  this  Committee, 
of  the  dangers  likely  to  ensue  if  the  Courts  of  [209]  Justice  in  India  did  not  require 
cogent  proof  in  such  cases. 

If  it  were  once  conceded  that  a  woman  once  a  concubine  could  be  converted 
by  judicial  presumptions  into  a  wife,  merely  by  lapse  of  time  and  propriety  of 
conduct,  and  the  enjoyment  of  confidence  with  powers  of  management  reposed  in 
her,  when  and  after  what  period  of  time  should  such  presumption  arise?  The 
ordinary  legal  presumption  is,  that  things  remain  in  their  original  state.  Were, 
then,  the  Courts  below  well  founded  in  treating  the  original  connection  by  the 
Appellant  with  the  deceased  Abdoola  as  an  illicit  connection?  The  evidence  was 
conflicting.  She  herself  admits  that  she  was  once  a  prostitute.  It  is  true  that  she 
alleges  penitence  and  a  change  of  life,  and  some  of  her  witnesses  say  that  she  had 
relinquished  the  life  of  a  prostitute  before  her  intercourse  with  Abdoola  began  ;  and 
one  witness  says  that  she  had  discontinued  it  five  years  before  she  came  to  live  with 
Abdoola.  But  no  evidence  is  adduced  to  prove  what  was  her  intermediate  employ- 
ment, or  what  were  her  means  of  maintaining  herself  in  the  interim.  She  declares 
the  deceased  to  have  been  a  man  entertaining  one  mistress  whilst  his  wife  was 
living.  The  Court  had  to  determine  amidst  conflicting  evidence,  whether  it  was  more 
likely  that  he  should  make  a  woman  of  that  class  his  wife,  and  settle  on  her  a  verv 
large  dower,  or  that  he  should  induce  her  to  live  writh  him  as  his  mistress,  displacing 
the  former  favourite?  The  evidence  was  conflicting,  and  the  finding  cannot  be 
viewed  as  a  decision  against  the  weight  of  evidence.     If.  then,  the  Courts  below  were 
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justified  in  finding  that  the  original  connection  was  illicit,  where  is  the  evidence  of 
any  change  in  its  [210]  character?  If  length  of  time  be  invoked  as  a  reason  for 
considering  the  previous  connection  as  lawful,  the  Appellant  herself  is  found  placing 
no  reliance  on  mere  length  of  intercourse  with  respect  to  the  second  Defendant's 
claim  to  be  regarded  as  a  wife:  and  if  the  subsequent  removal  to  a  dittVreut  house 
of  that  lady  be  insisted  on  as  an  argument  that  she  was  not  a  wife,  the  answer  seems 
to  be  that  the  mere  removal  into  and  maintenance  in  a  separate  house  is  not  at  all 
inconsistent  with  the  sfatiijs  of  a  regularly  married  wife,  superseded  either  by  wife 
or  concubine,  but  undivorced.  The  Appellant,  indeed,  is  not  content  to  rely  on  any 
presumption  from  length  of  time ;  she  alleges  and  calls  witnesses  to  prove  an  actual 
marriage  ceremony,  accompanied  with  some  degree  of  publicity,  the  presence  of 
witnesses,  and  the  oral  assignment  of  a  large  sum  by  way  of  dower. 

The  witness,  Iman  Buksh,  the  Physician,  deposes  to  this  effect,  that  only  one 
year  before  the  death  of  Abdoola,  the  latter  assured  him  that  the  Appellant  was 
his  wife ;  that  the  witness  asked  the  question  in  consequence  of  the  Appellant  referring 
him  to  the  deceased  for  information  on  the  point,  asserting  that  she  was  a  wife,  and 
that  the  second  Defendant  was  not,  and  that  the  Mirza  would  so  inform  him.  Now, 
this  witness  describes  himself  as  having  attended  both  on  the  Mirza  and  on  the 
Appellant,  not  as  a  mere  stranger  in  the  house.  But  what  origin  can  reasonably  be 
ascribed  to  this  inquiry  as  to  her  status,  unless  some  ambiguity  existed  in  relation 
to  it ;  and  how  is  this  ambiguity  consistent  with  a  marriage  celebrated  from  the 
tirst  before  witnesses,  with  an  outspoken  assignment  of  a  large  dower  in  the  husband's 
house'!  Can  any  ignorance  or  uncertainty  [211]  about  such  a  .sto/M«  exist  at  all  in 
the  house  of  the  husband,  with  such  an  introduction  of  a  new  wife,  and  such  an  open 
celebration  of  a  marriage?  The  evidence,  therefore,  does  not  cohere,  and  the  Court 
might  well  distrust  it ;  nor  could  their  distrust  be  reasonably  found  fault  with  in  a 
case  where  each  alleged  wife  brought  forward  the  same  kind  of  evidence  of  an  open 
celebration,  and  each  treated  as  undeserving  of  credit  the  allegations  and  evidence  of 
the  other. 

With  respect  to  the  Will,  the  improbalsilities  against  it  are  strong,  and  the 
evidence  in  its  favour  weak.  It  is  deposed  that  the  second  female  Defendant  was 
present  during  the  time  that  the  Will  was  being  dictated,  rough  copied  and  clean 
copied  ;  that  a  provision  was  made  in  the  Will  for  her  expenses  in  ca.se  she  proceeded 
on  a  pilgrimage  to  Mecca,  and  that  this  was  done  on  her  request.  She  is,  therefore, 
described  as  cognizant  of  the  Will,  and  assenting  to  it  in  some  degree  by  accepting 
a  contingent  benefit  under  it.  Yet  she  was  united  with  her  daughter  and  son-in-law 
in  interest,  and  throughout  acted  in  conjunction  with  them.  She  claimed  to  be  a 
wife,  and  sought  to  establish  her  daughter  as  an  heir.  Her  assent  to  the  Will  is, 
therefore,  most  improbable,  and  the  supposition  is  rendered  more  so  by  this,  viz., 
that  at  this  very  time  her  son-in-law,  Usghur,  was  making  a  public  protest  by  way 
of  petition  addressed  to  a  public  Officer,  claiming  his  interference  and  presence  at 
the  house  of  Abdoolla,  to  prevent  a  Will  being  executed  in  the  name,  as  he  alleges, 
of  Abdoolla,  then  a  senseless  and  dying  man.  Is  the  second  alleged  wife  to  be  sup- 
posed acting  at  variance  with  herself  without  adequate  [212]  motive,  and  in  so  short 
a  period  of  time  to  return  to  opposition?  It  appears  that  she  had  two  years  before 
protested  against  a  description  of  herself  as  "  pro.stitute  "  on  a  public  assessment, 
and  had  been  described  as  wife  on  her  own  application  on  more  than  one  public 
document.  She  was,  therefore,  claiming  to  be  a  wife.  The  i-eason  for  describing  her 
as  present  and  acquiescent  at  the  time  of  the  preparation  of  the  Will  is  obvious. 
That  a  Mahomedan  of  high  position  and  wealthy,  a  man  of  business  besides,  should, 
with  a  view  to  prevent  disputes  in  his  family,  make  such  a  Will,  as  likely  to  foment 
as  to  quell  them,  and  omit  to  make  that  dispositio'i  which  would,  had  her  story  been 
true,  secure  to  the  Appellant  her:  dowry  of  Rs.  51,000  and  her  share  as  widow,  is  not 
a  probable  occurrence  in  itself.  One  would  expect  him  to  act  with  the  advice  and 
aid  of  his  usual  Mooktah,  and  not  defer  the  settlement  of  disputes  in  the  confu.sed 
state  of  his  family  connections  until  his  last  hours,  and  then  to  put  himself  in  tlie 
hands  of  people  not  ])a-eviou.sly  employed  by  him  ;  on  the  other  hand,  if  a  Will, 
whether  from  fraudulent  or  merely  mistaken  prudential  motives,  was  to  be  put 
forth,  though  without  his  concurrence,  as  his,  the  preparation  and  execution  would 
be  delayed  until  his  end  was  so  near,  his  strength  so  reduced,  and  his  mind  so  inert, 
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that  he  would  proljably  ho  found  incapable  of  opposition  to  a  proposition  pressed 
upon  him.  Between  these  conflietinj;  views  of  the  subject  the  Courts  below  were 
called  on  to  decide,  and  their  conclusion  does  not  appear  to  their  Lordships  unreason- 
able or  agrainst  the  weight  of  evidence. 

Their  Lordships  think,  therefore,  on  a  careful  view  of  the  evidence,  that  the 
case  is  not  taken  out  [213]  of  the  ojjeration  of  the  rule  laid  down  in  Naragunty 
Lutchmeedavdniah  v.  Feiif/diiia  Snidoo  (9  Moore's  Ind.  App.  Cases,  p.  87),  which  has 
been  frequently  asserted  and  constantly  acted  on.  Their  Lordships  will  therefore 
hutnblv  advise  Her  Majesty  tliat  the  appeal  be  dismissed,  with  costs. 

[See  Bhoiian  Doss  v.  Sheik/i  Mnhomed  /fosxein.  LSTl,  I'i  Moo.  Ind.  App.  '.)5G  :  Miis- 
.siimaf  Mullceka  v.  Mussinitat  Jumeela-,  1872,  L.R.  Ind.  App.  Sup^Vol.  14 L] 


MEETHUN  BEBEE,— AppeUanf ;  BUSHEER  KHAN  for  self,  and  as  guardian  of 
Zurbut  Beebee,  minor,  and  heir  of  Moneer  Khan,  deceased,  and  Bukht 
Ba.noo,— Res poiide7Ui  *  [Feb.  9,  1867]. 

On  appeal  from  the  High  Court  of  J lulicaiure  in  Bengal. 

Where  the  issue  is  one  of  facts  only,  and  there  has  been  concurrent  judgments  by 
the  Courts  in  India,  the  Judicial  Connuittee  will  not  disturb  such  findings, 
unless  they  are  satisfied  that  the  Courts  below  were  wrong  in  the  conclusions 
they  arrived  at  from  the  evidence. 

The  Respondents  brought  the  present  suit  in  the  Court  of  the  Principal  Sudder 
Ameen  of  the  Zillah  of  Cuttack,  against  the  Appellant. 

The  suit  was  in  the  nature  of  an  action  of  ejectment,  to  oust  the  Appellant 
from  possession  of  a  certain  Zemindary,  land  and  houses  situate  at  Cuttack,  and  to 
obtain  possession  of  personal  property,  cash  and  jewels.  The  Respondents  claimed 
the  same  as  [214]  the  nearest  relations  and  only  heirs,  according  to  the  Mahomedan 
law  of  one  Agha  Jan  Khan  deceased  ;  and  that  the  property  in  question  was,  in  its 
entirety,  the  absolute  self-acquired  property  of  Agha  Jan  Khan.  The  case  of  the 
Appellant,  the  widow  of  Agha  Jan  Khan,  was  that  the  Respondents  had  failed  to 
prove,  either  that  they  were  such  relatives,  or  that  the  proprietary  right  in  the 
entirety  vested  in  Agha  Jan  Khan,  and  she  contended  that  the  estates  were  acquired 
by  her  father,  Burkhordar  Khan,  and  by  the  use  in  trade  and  business  of  the  pro- 
perty and  effects  of  one  Omar  Khan,  her  first  husband,  and  her  son,  Timour  Khan, 
deceased,  to  which,  with  its  accumulations,  the  Appellant,  as  widow'  and  mothei'. 
was  alone  entitled,  after  the  claim  of  Ismail  Khan,  uncle  and  heir  of  the  latter  : 
and  she  further  insisted  that,  even  if  Agha  Jan  Khan  could  have  claimed  any  share, 
by  reason  of  his  carrying  on  business  and  trade  for  her,  at  his  death  she  became,  as 
his  widow,  entitled  to  such  sliare,  and  to  the  sum  of  Rs.  20,000,  the  amount  of  her 
Dain  mohr,  or  dower,  settled  on  her  marriage  with  Agha  Jan  Khan. 

The  case  entirely  depended  upon  evidence.  The  material  facts  are  stated  in 
the  judgment. 

The  decree  of  Baboo  Tarakant  Biddyasager,  the  Principal  Sudder  Ameen',  was 
partly  in  favour  of  tlie  Resjjondents,  and  partly  in  favour  of  the  Appellant,  the 
Court  decreeing  certain  shares  to  each  of  the  parties  in  the  real  and  jiersonal  estate 
in  question  ;  with  this  decision  both  parties  were  dissatisfied,  and  appealed  to  the 
High  Court  of  Judicature  at  Calcutta.  That  Court,  consisting  of  H.  T.  Raikes,  Esq., 
and  Sumbhoonath,  Pundit,  allowed  the  appeal  of  the  Respondents,  and  altered  the 
decree  of  the  Principal  Sudder  Ameen,  by  giving  them  a  larger  share  in  the  real 
[215]  and  personal  estate  of  Agha  Jan  Khan,  and  dismissed  the  Appellant's  appeal. 
Hence  the  present  appeal  to  Her  Majesty  in  Council. 

*  Present:  Members  of  the  Judicial  Connnittee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  Williams,  and  the  Right 
Hon.  Sir  Richard  Torin  Kindersley.     Assessor,- — The  Right  Hon.  Sir  Lawrence  Peel. 
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The  appeal  was  argued  by  Mr.  Leith,  for  the  ApiJeUaiit,  and  Mr.  Pontifex,  for  the 
Respondents. 

Judgment  was  reserved,  and  delivered  liy 

The  Right  Hon.  Sir  James  W.  Colvile  (March  S,  1867).— The  Appellant  is  the 
widow  of  Agha  Jan  Khan,  a  native  of  Cabool,  who  died  domiciled  at  Cuttack  in 
July,  1857.  Her  father  was  one  Bukhordar  Khan,  also  probably  a  I'athan  by  origin, 
who,  after  carrying  on  some  kind  of  business  at  Cuttack,  is  said  to  have  gone  into  the 
Dekhan  with  Elephants,  horses,  and  otlier  merchandise,  and  to  have  died  there  in  the 
early  part  of  the  present  century.  He  left  a  widow-,  Fatinia  ;  the  Appellant,  his 
only  daughter  ;  and  a  son  named  Hossein  Kiian.  The  Appellant  married  hrst  an 
Afghan  named  Omar  Khan,  who  died  some  time  in  the  year  1824  ;  and  very  sliortly 
after  his  death  she  married  his  near  relation,  Agha  Jan  Khan.  By  Omar  Khan  she 
had  a  son,  Timour  Khan,  who  died  in  1829.  In  the  year  1831  there  ajipeared  at 
Cuttack  one  Ismail  Khan,  who  claimed  to  be  the  brother  of  Omar  Khan,  and,  as 
such,  entitled  to  share  in  that  portion  of  his  estate  which  had  descended  to  his  son 
Timour  Khan.  Agha  Jan  Khan  and  the  Appellant  compromised  this  claim  for  a 
sum  of  Rs.  300,  and  the  release  of  a  debt  of  Rs.  721.  After  that  transaction  Agha 
Jan  Khan  carried  on  business  at  Cuttack,  became  the  registered  and  ostensible  pro- 
prietor of  the  [216]  Zemindary  Talook,  which  is  the  principal  subject  of  dispute  in 
this  cause,  and  the  apparent  owner  of  the  other  property  which  the  Courts  Ijelow  have 
found  to  liave  l)elonged  to  him  at  the  time  of  his  death. 

The  Respondents  claim  to  be  the  co-sharers  and  residuaries,  who,  according  to 
the  Mahomedan  law,  are  entitled  to  divide  the  estate  of  Agha  Jan  Khan  with  his 
widow.  Tliey  contend  that  Koolee  Khan,  the  common  ancestor,  had  two  sons,  of 
whom  Morad  Khan  was  the  father  of  Aglia  Jan  Khan,  and  of  the  female  Respondent, 
Bukht  Banoo  ;  and  the  other,  Nidda  Khan,  was  the  father  of  the  l)efore-mentioned 
Omar  Khun  and  Ismail  Khan  ;  and  that  Ismail  Khan  was  the  father  of  the  Respond- 
dents,  Busheer  Khan  and  Moneer  Khan,  and  of  one  Goolmer  Khan,  who  is  dead. 
Claiming  under  this  title,  they  instituted  the  present  suit  for  the  recovery  of  their 
respective  shares  of  the  Zemindary  and  other  projaerty  alleged  to  have  belonged  to 
Agha  Jan  Khan  at  the  time  of  his  deatli  from  his  widow,  who  was  in  possession  of  it. 

The  Apj)ellant  has  contested  their  title  to  sue  ;  she  has  claimed  the  sum  of  Rs. 
20,000  as  due  to  her  from  the  estate  of  Agha  Jan  Khan  as  the  stipulated  amount  of 
her  Dain  mohr,  and,  on  the  grounds  which  wiU  be  hereafter  considered,  has  denied 
that  any  part  of  the  property  claimed  belonged  to  her  late  husband.  The  first  two 
questions  may  be  very  shortly  disposed  of. 

Their  Lordships,  in  the  course  of  the  argument,  intimated  that  they  considered 
the  title  of  the  Respondents  to  be  established. 

It  has  lieen  affirmed  by  the  concurrent  judgrment  of  the  two  Courts  below,  which, 
the  issue  being  one  of  fact,  their  Lordships,  according  to  the  ordinary  [217]  cour.se 
of  this  Conunittee,  would  not  di.sturb  unless  they  were  satisfied  that  it  was  wrong. 
They  believe,  however,  that  it  was  right.  It  was,  no  doubt,  difficult  for  the  Appellant 
to  disprove  the  pedigree  of  a  family  whose  domicile  was  in  Afghanistan  ;  and  the 
omission  of  Ismail  Khan  to  mention  in  the  petition,  which  is  in  evidence,  his  relation- 
ship to  Agha  Jan  Khan,  may  be  a  circumstance  of  susjjicion.  But  it  was  not  necessary 
for  him  to  state  that  relationship  in  order  to  make  out  the  title,  which  he  was  then 
asserting,  as  co-heir  of  Omar  Khan's  son  ;  and  on  the  other  hand,  we  have  indisput- 
able evidence  that  Agha  Jan  Khan  received  into  his  family,  and  recognized  as  kins- 
men, first,  Goolmer  Khan,  and  afterwards  the  Respondent,  Moneer  Khan.  The 
identity  of  that  Goolmer  Khan  with  the  Goolmer  Khan  of  the  pedigree  might 
be  disputed  ;  but  there  can  be  no  doubt  as  to  the  identity  of  Moneer 
Khan.  The  persons,  therefore,  w4io  are  entitled  to  share  the  estate  of  Agha  Jan  Khan 
have  been  correctly  ascertained.  Again,  both  the  Courts  below  have  held  that  the 
Appellant  has  failed  to  establish  her  claim  to  the  Dain  mohr  :  and  nothing  has  been 
urged  on  the  present  appeal  which  induces  their  Lordships  to  doubt  the  correctness 
of  that  conclusion.  Therefore  the  only  substantial  question  in  this  appeal  is,  to  what 
extent,  if  any,  is  the  property  which  is  the  subject  of  the  decrees  in  the  Courts  below 
to  be  treated  as  the  estate  of  Agha  Jan  Khan. 

The  Respondents,  relying  mainly  on  the  ostensible  ownership,  insist  that  the  whole 
of  it  is  to  be  so  treated.     The  case  of  the  Appellant  is,  that  no  part  of  it,  in  fact, 
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belonged  to  her  husbaud  ;  that  it  was  acquired  from  the  proceeds  of  a  business  carried 
on  with  funds  left  by  her  father,  Burkhordar  Khan  ;  [218]  that  those  funds  and  that 
businws  belonged  to  herself,  her  mutlier,  and  lier  brother,  as  the  co-heirs  of  Burk- 
hordar Khan  ;  and  that  her  late  husband,  though  the  "  gerent  "  of  the  business,  and 
the  ostensible  purchaser  and  registered  holder  of  the  Talook,  was  a  mere  Manager 
and  Trustee  for  her  and  her  family. 

Of  the  issues  recorded  in  the  suit  by  the  Court  of  First  Instance,  the  second  and 
the  fourth  both  related  t«  this  question  of  title  to  the  property.  Under  the  first 
of  these,  the  Respondents  had  to  jirove  that  "  the  whole  of  the  disputed  property  was 
the  own  property  of  Aglia  Jan  Khan."  Under  the  other,  the  Appellant  had  to 
establish  that  "  the  Zemindary  and  other  property  claimed  had  been  inherited  by 
her  from  her  father's,  mother's,  and  brother's  estate,  and  belonged  to  her  ;  and  that 
Agha  Jan  Khan  had  no  right  thereto." 

Both  the  Courts  below  have  held,  and  in  their  Lordships'  opinion  properly  held, 
that  the  Appellant  has  failed  to  prove  this  last  issue,  and  to  substantiate  the  case 
set  up  by  her.  She  relied  mainly  on  the  oral  testimony  of  witnesses  whom  both  Courts 
have  pronounced  to  be  untrustworthy.  Of  their  evidence,  some  part  was  directed 
t«  prove  the  wealth  of  Burkhordar  Khan  and  of  his  family,  and  the  poverty  of  both 
the  husbands  of  the  Appellant  and  of  their  family  ;  other  parts  went  to  show  that  tlie 
Zemindary  was  purchased  with  funds  supplied  by  Fatima,  and  even  that  she  was 
recogn.ized  as  Zemindar,  and  received  the  rents.  There  is  a  failure  of  proof  that  the 
property  of  Burkhordar  Khan  (and  it  is  very  uncertain  what  was  the  amount  of  it) 
furnished  the  caiiital  on  which  Agha  Jan  Khan  traded  :  there  is  no  proof  that  the 
business  carried  on  by  Burkhordar  [219]  Khan  was  an  established,  continuing  busi- 
ness. His  dealing  in  horses  and  elephants  seems  to  have  been  something  distinct 
and  of  a  different  nature  from  the  money-lending  business,  in  which,  as  some  of  the 
witnesses,  state,  his  widow  engaged  after  his  death.  And,  lastly,  the  case  set  up 
by  the  Appellant,  and  sought  to  be  established  by  her  witnesses,  is  in- 
consistent with  her  acts  and  conduct.  For,  though  Fatima  predeceased 
Agha  Jan  Khan,  Hossein  Khan  is  stated  l:)y  some  of  the  Appellant's  witnesses 
to  have  survived  him,  and  appears,  by  the  Ap])ellant's  written  statement,  to  have  left 
a  daughter.  Yet,  on  the  death  of  her  husband,  the  Appellant  claimed  to  be  entitled 
to  the  whole  of  the  property  :  and  procured,  by  petition  to  the  Collector,  the  registra- 
tion of  the  Talook  in  her  sole  name.  No  suggestion  that  either  Hossein  Khan  or  iiis 
daughter  liad  any  interest  in  the  proiierty  was  then  made. 

It  may  be  said,  on  the  other  hand,  and  probably  with  truth,  that  the  oral  testimony 
adduced  by  the  Respondents  is  hardly  more  trustworthy  than  that  on  the  part  of  the 
Appellant.  Such  as  it  is,  it  is  directed  to  prove  the  poverty  of  Fatima  and  her 
family;  and  that  Agha  Jan  Khan,  at  the  date  of  his  marriage,  had  some,  though  not 
very  ample,  means.  The  Respondents  are,  however,  entitled  to  rely  on  the  presump- 
tion resulting  from  his  ostensiljle  ownership  of  the  property,  until  that  is  satisfac- 
torily reljutted.  There  is  documentary  evidence  in  the  cause  which  shows  that  other 
real  property  was  bought  and  sold  by  him.  Some  of  the  proceedings  which  are  in 
evidence,  and  the  fact  of  his  taking  into  the  house  first  one  cousin  and  then  another, 
tend  to  the  conclusion  that  he  was  the  master  of  his  family,  and  head  of  his  [220]  own 
house.  It  is  not  likely  that  he,  who  was  obviously  the  active  man  of  business  of  the 
family,  would  have  submitted  to  occupy  for  thirty  years  the  dependent  position  which 
the  Appellant's  case  assigns  to  him.  Nor  is  there  any  strong  antecedent  improbability 
in  the  hypothesis  that  by  means  of  successful  traffic  during  that  period  he  had  been 
able  to  realize,  from  however  small  lieginnings,  the  property  of  which  he  died  os- 
tensibly possessed.  Therefore,  of  the  two  cases  set  up  by  the  parties,  the  weight  of 
evidence  seems  to  be  in  favour  of  that  of  the  Respondents. 

But  between  these  two  cases  lies  the  theory  adopted  by  the  Principal  Sudder 
Ameen.  That  intermediate  theory  is  that  the  property  was  acquired  from  the  pro- 
ceeds of  a  trade  carried  on  by  the  Appellant  and  her  husband  in  partnership,  the 
originaJ  capital  of  the  Appellant  being  derived,  not  from  her  own  family,  but  from 
the  estate  of  her  first  husband,  Omar  Klian  ;  and  that  the  shares  of  the  parties  in  this 
joint  concern,  being  undisclosed,  must  be  assumed  to  have  been  equal. 

If  this  case  had  been  established  hy  satisfactory  evidence,  the  Principal  Sudder 
Ameen,  in  dealing  with  the  second  issue,  might  properly  have  adopted  and  acted 
upon  it     It  appears,  however,  to  their  Lordships,  as  it  appeared  to  the  High  Court 
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of  Calcutta,  not  to  be  so  established.  The  tlieoiy  of  a  partnership,  properly  so  called, 
lietween  the  Appellant  and  her  husband,  is  not  onlv  inconsistent  with  her  case  as 
first  launched,  but  has  been  indignantly  repudiated  by  her  throughout  the  proceed- 
ings in  the  suit,  and  particularly  by  her  petition  of  appeal  to  the  High  Court.  None 
of  the  witnesses  attempt  to  prove  [221]  it.  There  is,  no  doubt,  some  evidence  of 
partnership  dealings  between  Omar  Khan  and  Agha  Jan  Khan.  But  that  evidence 
points  rather  to  some  joint  adventures,  than  to  a  regular  partnership  in  a  continuing 
and  established  business.  Again,  there  is  evidence  that  Omar  Khan  died  worth 
some  few  thousand  rupees.  The  sum  at  which  the  residue  of  his  estate  is  estimated 
in  the  petitions  of  Ismail  Khan  is  less  than  Rs.  4000.  But,  as  Mr.  Pontifex  argued, 
there  is  no  proof  that  this  sum,  or  any  other  property  of  the  Appellant,  entered  into 
the  capital  on  which  Agha  Jan  Khan  traded.  Had  that  been  her  case,  she  might 
have  proved  it  by  the  Books  of  the  business,  which  are  presumably  in  her  power  and 
custody,  the  evidence  of  Gomashtahs,  or  the  like.  If  the  Principal  Sudder  Ameen 
thought  that  his  hypothesis  was  according  to  the  truth  of  the  case,  and  the  real  rights 
of  the  parties,  he  should  have  established  it  by  pursuing  the  inquiry,  and  by  calling 
for  the  production  of  proper  proof.  Meer  Dowlut's  testimony  falls  very  far  short 
of  such  proof.  And  the  conclusion  of  the  Principal  Sudder  Ameeu  as  to  the  partner- 
ship seems  to  rest  principally  on  his  own  knowledge  and  belief,  or  pul)lie  rumour — 
grounds  upon  which  no  Judge  is  justified  in  acting. 

Their  Lordships  are,  therefore,  of  opinion,  that  upon  the  facts  alleged  and  proved 
in  this  case  the  judgment  of  the  High  Court,  which,  varying  the  decree  of  the  prin- 
cipal Sudder  Ameen,  dealt  with  the  property  in  dispute  as  wholly  that  of  Agha  Jan 
Khan,  is  right.  They  feel,  however,  considerable  doubt  whether  that  judgment, 
partly  owing  to  the  nature  of  the  suit,  and  partly  to  the  very  unsatisfactory  manner 
in  which  it  has  been  conducted,  has  not  [222]  failed  to  do  complete  justice  between 
the  parties.  The  suit  is  not  an  administration  suit,  in  which  the  assets  of  the  deceased, 
and  the  charges  and  incumbrances  thereon  in  the  shape  of  debts  or  otherwise,  are 
ascertained  by  proper  inquiry.  It  is  a  suit  for  the  recovery  of  certain  shares  in 
specified  property  assumed  to  have  belonged  to  the  deceased.  Again,  the  excessive 
claim  of  the  Appellant  may  have  prevented  her  from  getting  that  to  which  she  is 
really  entitled.  Her  own  property  may  have  been  mixed  up  with  her  husband's. 
Their  Lordships  do  not  feel  at  liberty  to  re-open  the  litigation  in  the  suit.  But 
whilst  they  humbly  recommend  Her  Majesty  to  dismiss  this  appeal  with  costs,  they 
will  add  a  recommendation  that  the  Order  be  without  prejudice  to  any  proceedings 
on  the  part  of  the  Appellant  to  establish  any  debt,  other  than  her  claim  for  Dain  mohr, 
against  her  husband's  estate,  or  any  lien,  in  respect  of  such  debt,  upon  that  estate. 


[223]    JUGGOMOHUN  BVKSB.EE— Appellant ;  ROY  MOTHOORANATH  CHOW- 
DRY, ROY  KISTONATH  CHO^^^)RY.  and  ROY  PREONATH  CHOWDRY,— 

Respondents  *  [Feb.  8,  1867]. 

On  appeal  from  the  Sudder  Dewatiny  Adawlut  of  Bengal. 

Ben.  Reg.  XI.  of  1796,  sec.  4,  provides  that,  after  taking  certain  specified  proceed- 
ings, the  Magistrate  is  to  order  the  attachment  of  any  land  or  other  real 
property,  held  by  a  person  charged  with  a  criminal  offence,  who  may  evade 
the  Magistrate's  process  by  flight  or  concealment;  by  requiring  the  Collector, 
if  the  absentee  be  a  proprietor  of  land  or  a  Sudder  Farmer,  paying  revenue 
immediately  to  Government,  to  hold  the  land  or  farm  in  attachment  until 
further  notice,  and  prescribes  the  measures  to  be  taken  bv  the  Collector.  Sec- 
tion 6  enacts,  that,  "  Should  the  absentee  neglect  to  attend  for  a  period  of  six 
months  after  the  lands  have  been  ordered  under  attachment,  the  Magistrate 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  Williams,  and  the  Right  Hon. 
Sir  Richard  Torin  Kindersley.     Asses.sor. — The  Right  Hon.  Sir  Lawrence  Peel. 
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is  to  report  tlie  case  to  the  Govenior-Geiieral  in  Council,  who  will  pass  such 
order  upon  it,  and  upon  the  future  disposal  of  the  lands,  as  he  may  judge 
proper." 

A.  held  a  Sudder  farm,  part  of  Government  Khas  Mehals,  paying  revenue  directly 
to  Government.  Although  A.  was  the  sole  registered  tenant,  yet  he  was  a 
member  of  a  joint  undivided  Hindoo  family.  A.  having  been  charged  with 
a  criminal  oiience,  absconded  in  order  to  avoid  the  process  of  the  Foujdary 
Court,  when  the  Governor-General,  under  the  provisions  of  Ben.  Reg.  .XL  of 
1796,  confiscated  the  lands,  and  afterwards  sold  them  by  auction  :  Held 

First,  that  as  the  Regulation  is  highly  penal,  it  must  be  strictly  construed,  and  in 
thfe  absence  of  any  express  provision  for  the  case  of  joint  proprietors  of  land, 
or  persons  jointly  holding  a  Sudder  farm,  it  could  not  be  assumed  that  the 
Legislature  intended  to  authorize  the  confiscation  of  any  other  property  than 
the  share  of  the  absconding  absentee  [11  Moo.  Ind.  App.  238,  239]. 

Secondly,  that  it  was  not  competent  to  the  Government,  under  that  Regulation, 
in  the  circumstances  of  the  property  lieing  held  by  members  of  a  joint  un- 
divided Hindoo  family,  to  sell  more  than  the  fractional  share  and  interest 
of  the  delinquent  absentee,  and  that  the  fact  of  the  lands  being  registered 
in  the  sole  name  of  A.  made  no  difference  [11  Moo.  Ind.  App.  240]. 

Thirdly,  that  a  sale  under  Regulation  XL  of  1796,  does  not  carry  with  it  the  con- 
sequences of  a  sale  for  arrears  of  public  revenue,  by  sweeping  away  all  sub- 
tenures  or  incumbrances  made  by  the  defaulter  [11  Moo.  Ind.  App.  239,  240]. 

In  this  case,  the  suit  was  lirought  by  the  Appellant  to  recover  possession,  with 
mesne  profits,  of  Ryotee  land  and  buildings,  described  as  holdings,  Nos.  28,  31,  and 
39,  situate  in  Mouzah  Baliaghatta  Deehee  [224]  Punchannogram  in  the  Zillah 
Twenty-four  Pergunnahs,  and  to  obtain  the  reversal  of  a  Magistrate's  Order  of 
possession  under  Act,  No.  IV.  of  1840,  made  in  favour  of  one  Gopeemoluin  Mitter, 
under  a  sulvlease  by  the  registered  lessee  and  the  Respondents. 

The  facts  of  the  case  were  as  follows:  — 

In  the  year  1841,  one  Roy  Bykantnath  Chowdry,  since  deceased,  the  elder  brother 
of  the  Respondents,  entered  into  a  settlement  with  Government  for  a  lease,  subject 
to  the  payment  of  the  Government  revenue  assessed  thereon,  of  the  holdings,  Nos. 
28,  31,  39,  with  other  lands;  and  obtained  a  Pottah  thereof  from  Government  in  his 
sole  name  ;  and  he  was  registered  in  the  Collector's  records  as  sole  proprietor  thereof, 
and  so  continued  sole  registered  proprietor  up  to  the  time  of  the  attachment  and  con- 
fiscation by  Government  of  the  lands  in  question. 

It  appeared  that  in  the  year  1854  Roy  Bykantnath  [225]  Chowdry,  being  charged 
in  the  Foujdary  Court  with  wounding  one  Jaffray,  resisted  the  process  and  orders 
of  that  Court,  and  finally  absconded  to  avoid  the  jurisdiction  of  the  Court  and  legal 
consequences  of  his  acts.  The  result  was,  that,  on  the  3rd  of  September,  1854,  the 
above  holdings,  with  other  immoveable  property  held  in  the  name  of  Roy  Bykantnath 
Chowdry,  were  attached  by  the  Collector  of  the  District,  and  confiscated  by  the  order 
of  Government.  Afterwards,  on  the  21st  of  March,  1855,  a  sale  was  ordered  by 
Government  of  these  lands,  and  a  public  notice  of  the  intended  sale  publislied  by  the 
Collector.  The  Respondents  presented  a  petition  to  the  Collector,  in  which  they 
claimed  to  be  entitled  to  a  beneficial  interest  in  the  whole  of  the  lands,  alleging  that 
they  jointly  enjoyed  the  rents  derived  therefrom  with  R«y  Bykantnath  Chowdry, 
as  brothers  and  members  of  the  same  joint  family,  and  praying  that  the  share  or 
interest  of  Roy  Bykantnath  Chowdry  might  be  alone  sold. 

This  petition  was  rejected  by  the  Collector,  and  on  the  27th  of  April,  1855,  the 
holdings,  Nos.  28,  31,  39,  with  the  other  lands,  were  put  up  to  the  public  auction  by  the 
Collector,  and  were  described  as  having  been,  up  to  the  time  of  confiscation,  the  sole 
property  of  Roy  Bykantnath  Chowdry,  and  sold,  subject  only  to  the  payment  ol  the 
Government  revenue  assessed  thereon,  to  one  Thakoordoss  Bannerjee,  as  the  highest 
bidder,  for  the  sum  of  Rs.  4690  ;  and  Bills  of  sale  of  the  same  were  accordingly  exe- 
cuted on  the  9th  of  May,  1855,  by  the  Collector,  in  favour  of  the  purchaser",  who 
directed  possession  to  be  given  to  him. 

The  Respondents  presented  a  petition  to  the  Commissioner  of  Revenue  by  way  of 
appeal  from  the  [226]  Order  of  the  Collector,  and  alleged  that  the  same  was  irregular, 
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inasmuch  as  the  entirety  of  the  lands  had  been  sold  instead  of  the  right  and  interest 
alone  of  Roy  Bykantnath  Chowdry  therein,  and  that  certain  notices  alleged  to  be 
required  under  Ben.  Reg.  VII.  of  1825  had  not  been  served  ;  and  prayed  that  the 
Petitioners'  rights  might  be  saved,  and  the  interest  of  Roy  Bykantnath  Chowdry 
alone  sold  by  sending  notice  of  the  sale  again.  The  Commissioner  affirmed  the 
Order  of  the  Collector,  and  declared  the  legality  of  tlie  sale  of  the  entire  property, 
which  he  thereby  confirmed.  The  Respondents  appealed  to  the  Sudder  Board  of 
Revenue  against  the  decision  of  the  Conmiissioner  ;  but  the  objections  of  the  Re- 
spondents were  overruled  by  the  Order  of  the  Sudder  Board,  on  the  ground  that  the 
Respondents  had  no  right  to  the  lands  in  question  ;  and  the  purchaser  was  confirmed 
in  his  possession. 

In  the  month  of  October,  1855,  one  Gopeemohun  Mitter  set  up  a  claim  to  the 
holdings  and  lands  under  a  lease,  dated  the  29th  of  January,  1851,  to  him  by  Roy 
Bykantnath  Chowdry  and  the  Respondents,  of  12  beegahs,  4  cottalis,  15  chittacks,  3 
gundahs,  and  •'!  cowries,  including  the  lands  in  question,  for  a  term  of  fifteen  years, 
at  the  yearly  rent  of  Rs.  125  ;  stating  that  he  had  given  a  counterpart,  lease  and  had 
enjoyed  the  profits. 

Disputes  as  to  possession  having  arisen  between  the  purchaser  and  Gopeemohun 
Mitter,  proceedings  were  had  before  the  Magistrate,  who  ordered  the  lands  to  be  put 
in  possession  of  Gopeemohun  Mitter.  On  appeal  this  Order  was  confirmed  bv  the 
Zillah  .Judge. 

Subsequently,  on  the  12th  of  September,  1855,  the  purchaser  mortgaged  the  lands 
to  one  Baboo  Ram  [227]  Rutton  Roy,  to  .secure  the  repayn:ent  of  a  sum  of  money  he 
had  borrowed  from  the  Baboo.  Oii  the  25th  Asar,  1263,  B.E.  (8th  July,  1856),  the 
purchaser,  being  unable  to  repay  the  mortgage  money,  and  the  lands  being  worth 
considerably  more  than  the  amount  borrowed  thereon,  sold  the  lands  to  the  Appellant 
for  the  sum  of  Rs.  7325,  and  also  his  right  to  the  mesne  profits  for  tlie  time  lie  had 
been  kept  out  of  possession. 

The  present  suit  was  then  brought  by  the  Appellant  in  the  Court  of  the  Principal 
Sudder  Ameen  of  Zillali  Twenty-four  Pergunnahs.  Tlie  suit  was  brought  in  the  first 
instance  against  Gopeemohun  Mitter  and  Tliakoordoss  Bannerjee,  as  Defendants; 
but  by  a  supplemental  plaint  (in  consequence  of  an  objection  for  want  of  parties 
taken  by  the  answer  of  Gopeemokun  Mitter)  the  Respondents,  and  Sreemutty  Mir- 
nomoee,  alios  Juggut  Mohunee  Dossee,  widow  of  Roy  Bykantnath  Chowdry,  who  was 
then  deceased,  were  made  Defendants  to  the  suit.  The  original  plaint  stated,  that 
the  suit  was  brought  for  reversal  of  the  Order  of  possession  made  in  the  proceedings 
before  the  Magistrate,  and  to  set  aside  the  lease  of  Gopeemohun  Mitter,  and  to  obtain 
possession  of  beegahs  1.  3.  8.  10  of  land  of  holding,  No.  28,  and  of  chittacks  7.  15  of 
land  of  holding,  No.  31,  and  of  beegalis  6.  17.  15.  10  of  land  of  holding.  No.  3'.), 
aggregating  beegalis  8.  1.  15.  15  :  of  land  of  Mouzah,  Baliaghatta  Dihee  Shoora  ;  and 
to  recover  possession  of  a  Bazaar  and  wasilat  during  the  period  of  dispo.ssession.  The 
plaint  alleged,  that  the  Defendant,  Gopeemohun  Mitter.  was  a  servant  of  Roy  By- 
kantnath Chowdrj',  and  submitted,  [228]  that  if  his  alleged  lease  had  been  true,  when 
the  purchaser  obtained  possession  of  the  lands  through  the  Court,  he  would  not  have 
refrained  for  six  months  making  any  objections  ;  that  after  the  sale  to  Thakoordoss 
Bannerjee,  and  pos.session  under  it  had  been  taken  b}-  him,  no  rent  was  paid  to 
Gopeemohun  Mitter  ;  that  Thakoordoss  Bannerjee  had  been,  immediately  on  his 
purchase,  put  into  possession  of  these  lands;  and  that  on  the  confiscation  thereof  by 
Government,  the  interests  of  all  concerned  therein  were  bound. 

Gopeemohun  Mitter,  by  his  answer,  alleged  that  the  Defendant,  Thakoordoss 
Bannerjee  had  been  Mookter  of  Baboo  Ram  Rutton  Roy  ;  that  the  latter  purchased 
with  his  own  funds,  througli  Thakoordoss  Bannerjee  and  in  his  name,  the  rights 
and  interest  of  Roy  Bykantnath  Chowdry  alone  ;  that  Thakoordoss  Bannerjee  was 
a  nominal  purchaser  having  no  rights  ;  and  that  the  Appellant  was  not  competent 
to  bring  such  a  suit  on  a  Cobala  executed  bv  Thakoordoss  Bannerjee  ;  that  the  Appel- 
lant was  a  servant  of  Baboo  Ram  Rutton  Roy,  receiving  a  small  pay ;  that  it  was 
improbable  that  the  Appellant  could  aft'ord  to  pay  a  consideration  sum  of  Rs.  7325 
to  purchase  the  property,  and  that  lie  had  filed  the  suit  though  a  fictitious  person  ; 
that  the  disputed  property  was  the  joint  estate  of  Roy  Bykantnath,  Roy  Mothoora- 
natli,  Roy  Kistonath,  and  Roy  Preonath  ;  tliat  when  they  were  in  joint  possession  of 
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the  above  propeitv,  Iil>  took  an  Ijaiali,  or  lease,  of  the  same,  together  with  other  pro- 
perties, from  tliem,  on  tlie  17tli  Maugh,  1257,  for  fifteen  years,  at  a  Jumma  of 
Rs.  125,  and  held  possession  thereof. 

The  Appellant,  in  his  replication,  denied  the  interest  of  Baboo  Kam  Rutton  Koy, 
a.s  well  as  the  rit,'ht.s  and  [229]  interest  of  the  Respondents  beneficially  in  the  lands, 
and  also  the  lease  to  Gopeemohun  Mitter,  and  insisted  that  Roy  Bykantuath  Cliowdry 
was  alone  tJie  owner  and  registered  proprietor  of  the  lands  in  question,  and  that  he 
had  alone  entered  into  settlement  for  it  with  (.Government,  and  was  the  sole  legal 
owner  tJiereof. 

The  joint  answer  of  the  Respondents,  Mothooranath  Chowdry,  Kistonath  Chowdry, 
and  Preonath  Chowdry,  to  the  original  and  amended  plaint,  stated,  that  the  suit  was 
in  fact  by  Baboo  Ram  Ratton  Roy,  who  used  the  Appellant's  name ;  that  the  rights 
and  interest.s  of  Roy  Bykantuath  Chowdry  alone,  in  the  disputed  lands,  were  sold 
by  way  of  punishment  in  consequence  of  his  failure  to  appear;  and  submitted  that 
only  his  share  could  be  confiscated  by  Government,  although  he  was  in  fact  registered 
in  the  Government  records  as  the  sole  proprietor :  and  tlie  answer  further  alleged, 
that  in  the  year  1851  all  the  co-sharers  let  out  the  disputed  property,  with  other 
lands,  in  farm  to  the  Defendant,  Gopeemohun  Mitter,  at  an  annual  rental  of  Rs.  125, 
for  a  term  of  fifteen  years,  and  that  he  was  put  in  possession. 

The  hearing  of  the  suit  took  place  on  the  17th  of  December,  1858,  before  E. 
Latour,  Esq.,  the  Judge  of  the  Civil  Court  of  the  Twenty-four  Pergunnahs,  when, 
by  a  decree  of  that  date,  the  Appellant  was  declared  entitled,  in  virtue  of  the  rights  of 
Government,  to  possession  of  the  lands  in  question,  with  mesne  profits  from  the  date 
of  dispossession,  the  decree  reversing  the  Order  of  possession  made  under  Act,  No. 
IV.  of  1840f  and  cancelling  the  lease  set  up  by  Gopeemohun  Mitter  as  fraudulent, 
with  costs.  In  the  judgment  delivered  by  that  Judge,  he  said,  '"  I  am  of  opinion  that, 
by  the  act  of  sequestration,  unop-[230]-posed  by  the  Defendants  at  the  time  of  the 
confiscation  and  sale  by  Government,  as  Government  was  in  possession  of  the  pro- 
perty, that  the  course  for  the  Defendants  to  follow  is  to  sue  to  set  aside  the  sale  to 
the  extent  of  their  title,  making  Government  a  party,  and  the  jjrincipal  Defendant 
to  that  action.  Holding  this  opinion,  I  do  not  think  I  ought  to  express  any  opinion 
as  to  the  exhibits  in  support  of  that  title.  I  am  of  opinion,  that  this  course  is  open 
to  the  Defendants  within  twelve  years  next  following  the  date  of  the  attachment,  as  the 
causa  causans.  I  am  of  opinion,  with  reference  to  the  claim  of  the  lessee,  that  the 
lease  put  in  is  to  disturb  the  purchase  under  a  Government  title,  and  to  defeat  it 
per  cimiitum.  The  Government  had  either  a  just  title  or  a  defective  one.  That  can 
only  be  questioned  in  an  action  to  establish  an  opposite  title.  I  am  of  opinion,  more 
particularly  with  reference  to  the  Collector's  letter  of  the  6th  of  November,  1855,  and 
to  the  absence  of  all  mention  of  this  lease  in  the  petitions  of  the  brothers,  that  it  is 
simply  colourable,  and  that  the  Plaintiff  is  entitled,  under  his  Government  title,  to  be 
put  in  possession  of  what  he  purchased,  in  reversal  of  the  award  of  the  suit  under 
Act,  No.  IV.  of  1840,  and  in  reversal  and  annulment  of  the  lease  set  up  by  the 
Defendant,  Gopeemohun  Mitter,  and  with  mesne  profits  from  date  of  dispossession 
in  execution,  with  costs." 

Two  separate  appeals  were  instituted  in  the  Sudder  Dewanny  Adawlut  against 
this  decree.  One  by  Gopeemohun  Mitter,  which  was,  however,  subsequently  struck 
off  for  default,  in  consequence  of  his  death  intervening,  and  his  heirs  not  appearing 
to  prosecute  the  same.  The  other  appeal  was  that  of  Respondents,  Mothooranath 
Chowdry,  Kistonath  Chowdry,  and  Preonath  [231]  Chowdry.  In  their  grounds 
of  appeal  objections  were  taken  that  the  lands  in  question  were  their  joint  property, 
and  that,  therefore,  the  quota  of  Roy  Bykantuath  Chowdry  alone  passed  to  the  pur- 
chaser from  Government ;  and  that  there  was  no  necessity  for  instituting  a  suit  to 
set  aside  the  sale;  and  that  an  auction  sale  did  not  convey  any  title  other  than  that 
of  the  party  whose  right  and  interest  are  sold. 

The  appeal  came  on  for  hearing  before  Messrs.  H.  T.  Raikes,  C.  B.  Trevor,  and 
G.  Loch,  three  of  the  Judges  of  the  late  Sudder  Dewanny  Adawlut,  on  the  18th  De- 
cember, 1861,  when  a  preliminary  objection  to  such  hearing  was  taken  on  the 
ground  that  the  Respondents  were  not  originally  parties  to  the  suit,  the  object  of 
which  was  merely  to  set  aside  the  lease  set  up  by  Gopeemohun  Mitter  ;  that  his  appeal 
having  become  abated  by  his  death,  and  having  been  struck  off  for  default  on  the  part 
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of  his  heirs  reviving  the  suit,  tliere  was  really  nothing  remaining  in  dispute  between 
the  parties  before  the  Court,  which  could  be  decided  in  the  present  suit.  The  Court, 
however,  decided  that,  as  the  Respondents  liad  been  made  Defendants,  and  their  title 
to  the  property  put  in  issue,  their  appeal  could  proceed  ;  and  the  Court  on  the  merits 
made  its  decree,  by  whicli  it  was  declared,  that  the  Appellant  was  entitled  to  posses- 
sion of  that  amount  of  undivided  share  only  which  the  Defendants  had  admitted 
belonged  to  Roy  Bykantnath  Chowdry,  viz.,  2  a.  8  g.  share  of  the  lands  in  dispute ; 
and  also  that  the  costs  should  be  borne  and  paid  in  proportion  of  the  sums  decreed 
and  dismissed  respectively.  In  the  judgment  delivered  by  the  Sudder  Court  they 
gave  the  following  reasons  :  "  The  Plaintiff  urged,  [232]  that  as  an  auction  purchaser 
and  a  stranger,  he  could  do  no  more  than  exhibit  the  title  he  had  received  froni  the 
Collector,  which  comprised  the  whole  property  ;  and  that  it  was  for  the  Defendants, 
who  advanced  the  claim,  to  prove  that  tlie  property  was  held  by  them  in  coparceny." 
The  Court,  however,  held,  that  the  presumption,  arising  from  the  family  being  an 
undivided  Hindoo  family,  according  to  the  Plaintiff's  admission,  was,  that  the 
property  was  joint,  as  alleged  by  the  Defendants,  and  that  before  they  could  call 
upon  the  Defendants  to  prove  their  claim  the  Plaintiff  must  give  some  prima  facie 
proof  of  the  sole  right  of  Roy  Bykantnath  Chowdry,  whose  interests  alone  he  had 
purchased:  and  as  he  was  unable  to  do  tliis,  the  Court  considered  him  entitled  to 
receive  possession  only  of  the  share  of  the  lands  which  the  Defendants  admitted  to 
belong  to  Roy  Bykantnath  Chowdry,  viz.,  2  a.  8  g.  of  the  property  in  dispute.  To  this 
extent  the  Court  made  a  decree,  with  mesne  profits. 

Against  this  decree  the  present  appeal  was  brought.  No  appearance  having 
been  put  in  by  the  Respondents,  the  hearing  was  ex  parte. 

Sir  R.  Palmer,  Q.C..  and  Mr.  Leith,  for  the  Appellant.- — This  is  a  question  of  title 
derived  under  a  Ctovernment  sale,  and  depends  upon  the  true  construction  of  Ben. 
Reg.  XI.  of  1796,  under  which  the  lands  were  sold.  By  the  section  2,  cl.  3,  of  that 
Regulation  it  is  provided,  that  if  a  Sudder  Farmer  holding  a  Farm  from  Government 
resists  criminal  jjrocess,  his  lease  is  to  be  declared  forfeited  by  the  Collector  of  the 
District;  and  the  third  section  points  out  the  manner  [233]  in  which  the  Nizamut 
Adawlut  is  to  proceed  either  again.st  the  person  or  by  attachment  of  the  lands  or  farm. 
Section  6  provides,  that  if  the  party,  being  absent,  neglects  to  attend  for  a  period  of 
sis  months  after  the  lands  have  been  attached,  the  Governor-General  in  Council  may 
pass  such  order  as  he  may  judge  proper  as  to  the  future  disposal  of  the  lands.  This 
was  done  by  the  Government  sale,  and  there  is  now  no  controversy  as  to  the  regularity 
of  the  proceedings  in  respect  to  the  sale.  The  Governor-General's  Order  was  decisive 
and,  as  a  matter  of  public  jjolicy,  final.  A  sale  under  such  Regulation  differs  essen- 
tially from  a  judicial  sale.  Ben.  Reg.  VII.  of  1825,  therefore,  does  not  apply.  That 
Regulation  relates  only  to  judicial  sales  in  execution  of  decrees  or  other  judicial 
process,  to  which  the  Circular  Letter  of  the  Sudder  Dewanny  Adawlut,  dat<xl  the 
10th  of  June,  1842,  is  confined. 

The  presumption  of  a  joint  interest  in  the  lauds  in  question,  on  which  the  decree 
of  ^he  Court  below  is  based,  is  one  which  can  only  be  made  available  and  enforced 
among  members  of  a  joint  and  undivided  Hindoo  family  when  suing  among  them- 
selves. When,  therefore,  one  of  a  joint  family  sets  up,  as  against  the  others,  an 
exclusive  claim  to  property  as  his  own  .separate  and  self-acquired  estate,  such  a 
presumption  has  never  been  held  to  extend  to  claims  in  respect  of  property  registered 
in  the  sole  and  individual  name  of  a  person  who  happens  to  be  a  member  of  the 
family.  Admitting  that  the  Respondents  have  proved  that  they  had  some  beneficial 
intere.st,  or  some  right  to  the  joint  enjoyment  of  the  rents  and  profits  received  by  their 
brother,  Roy  Bykantnath  Chowdry,  as  lessee  under  Govern-[234]-ment,  such  equitable 
interest  might  have  been  enforced  against  him,  but  could  not  in  any  manner  prevent 
the  legal  effect  of  the  attachment,  and  the  forfeiture  of  the  lease  and  lands,  in  con- 
sequence of  the  criminal  default  of  the  lessee,  the  legal  holder  of  the  lands.  The 
Regulation  deals  with  the  lands  only,  and  not  with  an  equitable  interest.  So,  under 
the  old  Feudal  law  a  forfeiture  to  the  Crown  would  act  on  the  legal  estate  without 
reference  to  the  beneficial  interest  of  others.  The  Respondents  are  estopped,  as 
against  the  Appellant  and  the  Government,  through  whom  the  Appellant  claims 
title  as  derivative  purchaser  for  valuable  consideration,  from  setting  up  what  would 
be  a  secret  trust  in  their  favour,  and  thereby  defeating  the  legal  efi'ect  of  the  attach- 
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luent,  forfeiture,  and  sale  of  tlie  entiietj'  of  the  lands.  They  allowed  Roy  Bykantnath 
Chowdiv  to  be  reeo<j;nized  as  the  sole  owner. 

I.astly.  tlie  suit  was  defective  for  want  of  parties.  If  it  was  intended  to  dispute 
the  attai'hinent,  forfeiture  and  sale,  the  suit  ought  to  have  been  so  framed,  and  the 
Oovernuieiit  made  a  i)arty  to  the  suit. 

Their  l.mdshiijs'  judgment  having  been  reserved,  was  now  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Feb.  28,  1867).^The  lands  which  are  the 
subject  of 'this  suit  are  described  as  three  separate  holdings  forming  part  of  the 
(iovernmeut  Khas  Mehals  in  the  Twenty-four  Pergunnahs.  In  1855  tliey  had  been 
granted  by  the  Government  of  Bengal  to  one  Roy  Bykantnath  Chowdry.  as  the  sole 
registered  tenant  thereof.  His  tenure  is  said  to  have  been  in  the  nature  of  a  per- 
[235]  petual  lease  :  but  the  instrument  or  instruments  creating  it  are  not  before  us. 
He  may  be  taken,  however,  to  have  been  what  is  termed  in  the  Regulation,  which 
will  be  afterwards  considered,  '■  a  Sudder  Farmer  paying  revenue  directly  to  Govern- 
ment." Some  time  in  1855,  being  charged  with  an  offence,  he  absconded  in  order  to 
avoid  the  process  of  the  Criminal  Courts;  whereupon  his  estate  was  confiscated, 
and  these  lands,  as  part  of  it,  were  ordered  by  Government  to  be  sold  under  the 
provisions  of  Ben.  Reg.  XI.  of  17'.)6.     They  were  put  up  for  sale  on  the  27th  of  April, 

1855,  and  were  purcliased  by  one  Thakoordoss  Bannerjee,  who  on  the  7th  of  July, 

1856,  transferred  the  interest  tliereby  acquired  to  the  Appellant.  Under  this  title 
the  Appellant  claims  the  entire  interest  in  the  tenure  under  Government  of  these 
lands. 

The  Respondents  insist  that  Roy  Bykantnath  ChowdiT  was  a  member  of  a  joint 
and  undivided  Hindoo  family,  of  which  they  are  the  other  members;  that  these 
tenures,  though  taken  in  the  sole  name  of  Roy  Bykantnath  Cliowdry,  as  the  managing 
member,  were  acquired  with  the  funds  and  for  the  benefit  of  the  joint  family  ;  and 
that  accordingly  it  was  not  competent  to  Government  to  confiscate  or  sell  more  than 
the  fractional  share  and  interest  of  Roy  Bykantnath  Chowdry,  in  this  portion  of  the 
family  estate.  They  urged  this  objection  ineffectually  before  the  Collector  some 
days  before  the  sale  took  place  :  they  afterwards  repeated  it  befoi'e  the  Commissioner 
and  Sudder  Board  of  Revenue  :  but  they  are  said  to  have  made  no  representations  to 
that  department  of  Government  from  which,  under  the  Regulation,  the  Order  for 
the  sale  emanated.  Certain  it  is  that  their  objections  were  [236]  overruled,  and  that 
what  was  put  up  for  sale  and  purchased  by  Thakoordoss  Bannerjee  was  the  whole 
interest  in  the  lands  under  the  tenures  created  in  favour  of  Roy  Bj'kantnath  Chow- 
dry.    And  the  Collector  put,  as  he  thought,  tlie  purchaser  into  possession. 

Before,  however,  the  assignment  to  the  Appellant,  a  dispute  touching'  the 
possession  of  the  lands  arose  between  Thakoordoss  Bannerjee,  and  one  Gopeemohun 
Mitter,  who  claimed  to  be  tenant  thereof  under  a  lease  granted  to  him  by  Roy 
Bykantnath  Chowdry  and  the  Respondents  jointly.  There  was  the  usual  appeal 
to  the  Magistrate  under  Act,  No.  IV.  of  1840.'  He  held  that  Gopeemohun  Mitter 
was  in  fact  in  possession,  and  his  order  was  confirmed  on  appeal  liy  the  Zillah  Judge. 
The  result  was,  that  the  Appellant,  having  acquired  the  title  of  Thakoordoss 
Bannerjee,  was  driven  to  assert  liis  right  to  the  possession  of  the  lands  in  the  regular 
civil  suit  out  of  which  this  a])peal  has  arisen. 

The  suit  was  originally  against  Gopeemohun  Mitter  and  Tliackoordoss  Banner- 
jee. By  supplemental  plaint  the  Respondents  were  made  parties  to  it.  The  material 
issues  settled  by  the  Judge  were,  first,  whether  the  lease  set  uji  by  the  Defendant, 
Gopeemohun  Mitter,  was  a  hana  fide  lease,  or  merely  colourable  and  in  fraud  of 
law ;  and  secondly,  whether  the  estate  being  joint,  the  Plaintiff  could  have  any  claim 
over  and  above  the  particular  share  of  Roy  Bykantnath  Chowdry. 

The  Zillah  Judge,  by  whom  the  cause  was  tried  in  the  first  instance,  held  that 
the  lease  was  merely  colourable  and  fraudulent,  and  that  the  Appellant,  as  between 
him  and  tlie  lessee,  was  entitled  to  the  possession  of  the  lands.  He  further  held, 
that  the  [237]  question  of  title  between  the  Appellant  and  the  Respondents  could  not 
be  pioperh'  tried  in  this  suit  ;  and  that  the  proper  course  for  the  Respondents,  if 
they  had  a  good  title,  was  to  sue  to  set  aside  the  sale  to  the  extent  of  that  title, 
making  the  Government  a  party  to  the  suit. 

Both  the  lessee   and   the   Respondents  appealed   again.st   this   decision,   but   the 
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former  died  pending  his  appeal,  which,  not  having  lieen  revived,  was  struck  off. 
The  Respondents  prosecuted  their  appeal,  and  the  Sudder  Court,  overruling  the 
objection  that  the  .suit  had  come  to  an  end  with  the  lessee's  interest  on  the  ground 
that  there  was  a  distinct  issue  of  title  joined  lietween  the  Appellant  and  the 
Respondents,  made  a  decree  in  their  favour,  and  reduced  the  interest  of  the  Appellant 
in  the  hinds  to  the  fractional  share  of  Roy  Rvkantnath  Chowdry.  The  jjresent 
appeal  is  against  the  last  decree. 

It  has  been  candidly  conceded  by  the  learned  Counsel  for  the  Appellant  that  the 
evidence  in  the  cause  may  be  taken  as  sufficient  to  establish  that,  a.s  between  Roy 
Bykantnath  Chowdry  and  the  Resi)ondents.  tlie  lands  in  <iuestion  formed  jiart  of 
their  joint  estate. 

This  being  so,  we  have  only  to  determine  whether  the  decree  of  the  Sudder 
Court  is  erroneous,  either  because,  upon  the  true  construction  of  the  Regulation 
and  the  admitted  facts  of  the  case,  the  sale  Ijy  Order  of  Government  has  given  to 
the  Appellant  a  good  title  against  the  Respondents;  or  because  that  question 
cannot  be  properly  litigated  and  determined   in  the  present  suit. 

The  Regulation  is  a  higlily  penal  one,  and  should  be  construed  strictly.  That 
portion  of  it  which  relates  [238]  to  the  present  case  is  contained  in  the  "4th,  5th, 
and  6th  sections.  The  4tli  section  jirovides  that,  after  taking  certain  specified 
proceedings,  the  Magistrate  is  to  order  tlie  attachment  of  any  land  or  other  real 
property  held  by  the  absentee  in  his  jurisdiction,  by  requiring  the  Collector,  if 
the  absentee  be  a  proprietor  of  land  or  Sudder  Farmer  paying  revenue  immediately 
to  Government,  to  liold  the  land  or  farm  in  attachment  until  further  notice;  and 
prescribes  the  measures  to  be  taken  by  the  Collector  on  receiving  such  a  requisition. 
The  5tli  section  provides  for  the  removal  of  the  attachment  on  the  attendance  of  the 
party;  and  the  6th  section  enacts,  "  Sliould  the  absentee  neglect  to  attend  for  a 
period  of  six  months  after  the  lands  have  been  ordered  under  attachment,  the 
Magistrate  is  to  report  the  case  to  the  Governor-General  in  Council,  who  will  pass 
such  order  upon  it,  and  upon  the  future  disposal  of  the  lands,  as  he  may  judge 
proper." 

In  the  absence  of  clear  words  indicating  such  an  intention,  it  cannot  be  assumed 
that  the  Legislature  intended  to  authorize  the  confiscation  of  the  property  of  any 
person  other  than  the  delinquent.  The  Regulation  nuikes  no  express  provision  for 
the  case  of  joint  proprietors  of  land,  or  persons  jointly  holding  a  Sudder  farm  of 
land.  Let  it  be  assumed  that  such  a  joint  proprietorship,  or  joint  holding,  is 
ostensible  as  well  as  real,  and  that  it  appears  on  the  Collector's  Books,  can  it  be 
douljted  that  in  such  a  case  the  words  "  land  or  other  real  propei'ty  held  by  the 
absentee"  would  be  limited  to  his  undivided  share  in  the  actual  lands  or  farm? 
Again,  suppose  that  the  absentee  is  one  of  a  joint  family  })ossessed  of  a  Zemindary, 
of  which  one  member  only  is  registered  [239]  as  owner.  Their  Lordships  cannot 
think  that  upon  the  true  construction  of  this  Regulation  the  fact  of  such  registration 
would  either  justify  the  confiscation  of  the  whole  Zemindary,  if  the  absentee  were 
the  sole  registered  proprietor,  or  prevent  the  confiscation  of  the  share  of  the 
absentee  if  he  were  not  the  registerd  proprietor.  No  analogy  can  be  drawn  from 
the  doctrine  of  forfeiture  in  this  country,  where  the  doctrine  is  founded  oa  tenure, 
and  where  there  was  a  broad  and  marked  distinction  between  law  and  equity,  the 
Courts  of  Common  Law  taking  no  cognizance  of  equitable  estates.  And,  if  what  is 
above  stated  be  true  of  a  Zemindary  or  other  real  property  of  which  the  absolute 
interest  belongs  to  a  joint  family,  it  is  difficult  to  see  why  it  should  not  be  true  of 
a  Farm  enjoyed  by  a  joint  family  as  part  of  the  joint  estate,  though  taken  in  the 
name  of  one  of  its  members.  For  the  Regulation,  at  least  in  the  part  of  it  now 
under  consideration,  does  not  contemplate  the  forfeiture  of  the  tenure,  as  between 
landlord  and  tenant.  What  it  contemplates  is  the  confiscation  and  sale  of  the 
tenure;  and  the  course  pursued  in  the  particular  case  confirms  this  construction. 

Again,  there  is  no  pretence  for  saying  that  a  sale  under  this  Regulation  can 
carry  with  it  the  consequences  of  a  sale  for  arrears  of  public  revenue;  that  it 
sweeps  away  all  sul>tenures  or  incumbrances  created  by  the  delinquent,  or  those 
through  whom  he  claims.  The  tenure  in  question,  so  far  as  appears  on  these  pro- 
ceedings, was  alienable.  It  was  open,  therefore,  to  Roy  Bykantnath  Chowdry  to 
]mt   his   co-sharers   in   the   estate    into   the   full   enjoyment    of   this   Firm,    and   to 
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execute  joiutly  with  them,  if  they  [240]  were  so  minded,  sub-leases  of  the  lauds. 
No  actual  eonveyaiice  would,  under  the  Hindoo  law,  be  required  for  the  former 
purpose.  Their  Lordshij)s,  therefore,  are  unable  to  affirm  the  broad  proposition, 
that  under  the  Regulation  it  was  competent  to  Government  to  confiscate  and  sell 
this  Farm,  so  as  to  give  to  tlie  purchaser  a  good  title  against  the  Respondents. 
The  Zilliiii  Judge,  tliough  he  declined  to  deal  with  the  question  in  this  suit,  has  not 
so  decided.     The  Sudder  Court  has  decided  the  contrary. 

It  remains  to  be  considered  whether  the  Sudder  Court  was  right  in  determining 
the  question  of  title  between  the  Appellant  and  the  Respondents  in  thi&  suit.  The 
Appellant  liad  by  supplemental  plaint  made  the  Respondents  parties  to  the  suit, 
thougii  under  a  kind  of  protest  that  it  was  unnecessary  to  do  so  ;  and  this  issue  of 
title  had  been  raised  and  joined  between  them.  The  only  difficulty  in  the  case 
is,  that  the  lease  of  Gopeemohun  Mitter,  who  was  put  forward  as  the  tenant  in 
possession,  has  Iieen  jironounced  by  the  Zillali  Judge  to  be  simply  colourable,  and 
that  the  Sudder  Court  has  not  dealt  with  his  finding  on  that  point.  Considering, 
however,  that  as  between  Gopeemohun  Mitter  and  the  Respondents  the  lease  con- 
stituted the  relation  of  landlords  and  tenant,  and  that  the  intervention  of  the  land- 
lords to  defend  rested  on  privity  of  title  ;  and,  further,  that  the  effect  of  the  pro- 
ceedings in  the  Foujdary  Court  of  the  .'51st  of  December,  1855,  and  the  29th  of 
March,  1856,  was  to  determine  that  the  Appellant  was  out  of  possession,  and  to  cast 
upon  him  the  burden  of  recovering  possession  by  proof  of  a  good  title,  and  that  he 
has  failed  to  do  so  except  to  the  [241]  extent  admitted  by  the  Sudder  Court,  their 
Lordships  think  that  the  decree  under  appeal  is  correct.  They  must,  therefore, 
humbly   reconnuend   Her  Majesty  to  dismiss  this  appeal. 


NUGENDERCHUXDER   GHOSE  and  another,— AppelUnifs :  SREEMUTTY 
KAMINEE   DOSSEE    and   others —Re'.^pondenfs  *    [Feb.    19,    1867]. 

On  appeal  from  the  Hiyli  Court  of  Judicature  at  Calcutta. 

Section  9  of  Act,  No.  I.  of  1845,  enacts,  that  Collectors  shall,  at  any  time  before 
sunset  of  the  latest  day  of  payment,  receive  as  a  deposit  from  any  party, 
not  being  a  proprietor  of  the  estate  in  arrear,  the  amount  of  the  arrear  of 
revenue  due  from  it,  to  be  carried  to  the  credit  of  the  said  estate  at  sunset 
aforesaid,  unless  Isefore  that  time  the  arrear  shall  have  been  liquidated  by 
a  proprietor  of  the  estate.  And  in  case  the  party  depositing,  whose  money 
shall  have  been  credited  to  the  estate  as  aforesaid,  shall  prove,  before  a 
competent  Civil  Court,  that  the  deposit  was  made  in  order  to  protect  an 
interest  of  the  said  party,  which  would  have  been  endangered  or  damaged 
by  the  sale  of  the  estate,  he  shall  be  entitled  to  recover  the  amount  of  the 
deposit,  with  interest,  from  the  proprietor  of  the  said  estate.  Held,  upon  a 
construction  of  this  section,  that  it  only  gave  a  personal  right  of  action 
against  the  proprietor,  and  did  not  create  a  lien  on  the  estate  [11  Moo.  Ind. 
App.    260]. 

A.  mortgaged  his  estate  to  B.  The  mortgagor  died,  leaving  a  childless  widow 
his  heir.  A.  had  children,  living,  at  his  death,  by  a  former  deceased 
wife.  The  widow  of  the  mortgagor,  who  was  in  possession,  let  the  estate  fall 
into  arrears  for  Government  revenue,  when  the  representative  of  the  mort- 
gagee, in  order  to  save  the  estate  from  public  sale,  paid  the  arrears.  The 
mortgagee's  representative  afterwards  brought  a  suit  against  the  widow  to 
recover  the  amount  so  paid,  which  suit  did  not  raise  any  claim  against  the 
estate  itself,  but  sought  only  to  make  the  widow  personally  liable,  and  a 
decree  was  obtained  against  her  to  that  efiect.     Wlien  execution  of  the  decree 

*  Present :  Members  of  the  Judicial  Committee, — The  Ma.ster  of  the  Rolls  (The 
Right  Hon.  Lord  Romilly),  the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right 
Hon.  Sir  Richard  Torin  Kindersley.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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was  sought  to  be  enforced  against  the  widow,  hj  xale  of  the  estate,  the  mort- 
gagor's contingent  reversioners  intei-vened,  and  the  Court  held  that  execution 
eould  not  issue  against  the  estate  of  the  mortgagor,  which  was  not  liable. 
A  supplemental  suit  was  then  brought  by  the  mortgagee's  representative, 
to  recover  the  amount  of  the  decree  so  obtained,  with  interest,  and  for  sale 
of  the  estate.  The  High  Court  held,  upon  the  construction  of  the  9th  section 
of  the  Act,  No.  I.  of  1845,  that  the  action  to  enforce  the  decree  was  confined 
to  the  widow's  interest  in  her  husband's  estate,  which  estate  could  not  be  sold. 

Upon  appeal  the  Judicial  Committee,  in  affirming  the  judgment,  held,  that  the 
decree  so  obtained  against  the  widow  in  possession,  could  only  be  enforced 
against  her  property  in  respect  of  such  interest  in  her  deceased  husband's 
estate  as  she  possessed. 

Held,  further,  that  there  were  two  courses  open  to  the  mortgagee's  representa- 
tive, first,  to  have  instituted  a  suit  to  enforce  the  mortgage,  and  to  tack  to 
the  mortgage  the  amount  of  the  arrears  of  revenue  paid  to  save  the  estate, 
and  for  a  sale  ;  or,  secondly,  to  have  proceeded  under  the  9th  section  of  the 
Act,  No.  I.  of  1845,  in  a  personal  action. 

The  suit  out  of  which  this  appeal  arose  was  in  the  nature  of  a  supplemental 
suit  brought  to  obtain  the  benefit  of  a  decree  made  in  a  previous  suit,  in  which 
one  of  the  Respondents,  Gourmonee  Dossee,  was  the  [242]  Plaintiff,  and  the 
Respondent,  Kaminee  Dossee,  the  widow  of  the  late  HurroloU  Mitter.  the  Defendant. 

In  the  original  suit  a  decree  was  made  in  the  year  1853,  in  favour  of  Gourmonee 
Dossee.  The  interest  in  that  suit  was  afterwards  assigned  to  one  Anundonarain 
Ghose,  the  father  of  the  Ajipellaiits,  for  the  amount  named  in  the  decree,  with 
interest,  which  had  been  previously  jiaid  by  her,  as  the  mortgagee's  representative, 
to  the  Government  Collector,  in  order  to  preserve  a  Talook,  hereinafter  mentioned, 
which  had  been  mortgaged,  from  a  public  sale  then  about. to  take  place,  for  arrears 
of  Government  I'evenue  due  in  respect  thereof,  though  the  default  of  Kaminee 
Dossee,  the  childless  widow  of  the  mortgagor,  HurroloU  Mitter,  [243]  being  as  such 
in  po.ssession  of  the  Talook.  and  l)ound  to  pay  the  Government  revenue  in  respect 
thereof.  This  decree  was  affirmed  on  appeal  by  the  Sudder  Dewanny  Adawlut,  in 
December,  1855,  on  the  ground  that  the  payment  of  the  arrears  of  Government 
revenue  was  necessary  to  guard  tiie  mortgagee's  interest  in  the  Talook,  as,  if  the 
same  had  been  sold,  lier  rights  as  mortgagee  would  have  been  entirely  lost.  The 
amount  so  decreed  not  having  been  repaid,  process  of  execution  was  taken  out 
against  the  Talook  in  respect  of  which  payment  had  been  made,  which  was  then 
still  in  the  possession  of  Kaminee  Dossee  as  the  registered  proprietor  thereof.  The 
Talook  was  then  attached  and  was  about  to  be  sold  by  the  Civil  Court  in  order  to 
realize  the  amount  of  the  last-mentioned  decree,  when  one  of  the  Respondents, 
Sreemutty  Dossee,  intervened  in  the  execution  proceeding,  and  objected  on  the 
ground  that  she,  as  daughter  of  the  mortgagor,  and  her  two  sons,  were  expectant 
heirs  in  reversion,  contingent  on  their  surviving  Kaminee  Dossee,  the  widow  and 
heiress  in  possession,  and  that  as  such  heirs,  they  would  then  be  entitled  to  succeed 
to  the  Talook  ;  contending  that  the  original  decree  ought  to  be  considered  merely 
as  a  simple  personal  decree  against  Kaminee  Dossee,  and  that  the  amount  thereof 
as  her  personal  debt,  was  not  realizable  from  the  Talook,  of  which  she  was  in  pos- 
session as  widow.  The  Principal  Sudder  Ameen,  by  his  judgment  and  summary 
Order,  declared  that  the  questions  raised  could  not  be  decided  in  that  summary 
proceeding,  but  ought  to  be  determined  in  a  regular  civil  suit,  and  that  the 
attachment  of  the  Talook  should  be  withdrawn. 

The  suit  out  of  which  the  present  appeal  arose,  was,  [244]  in  consequence, 
brought  by  George  Snioult  Fagan,'  the  then  Receiver  of  the  estate  of  Anundonarain 
Ghose,  the  Appellants'  father,  against  (among  others)  Kaminee  Dossee,  and  the 
reversionary  contingent  heirs,  praying  that  the  amount  of  the  original  decree 
might  be  realized  by  selling  the  Talook. 

The  question  on  appeal  substantially  involved  two  points;  first,  the  construction 
of  sec.  9  of  Act,  No.  I.  of  1845;  and,  secondly,  the  frame  of  the  first  suit  in  respect 
of  the  relief  sought  by  the  Plaintiff. 

By  sec.  9  of  that  Act  it  is  enacted,  "  that  Collectors  shall,  at  any  time  before 
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sunset  of  tlie  latest  day  nf  iiaynient,  receive  us  a  deposit  from  any  iiartv.  not  lieini; 
ilie  iii-o|:)rietor  of  tlie  estate  in  arrear,  the  amount  of  the  arrear  of  revenue  due 
from  it,  to  he  earried  to  tlie  credit  of  the  said  estate  at  sunset  as  aforesaid,  unless 
before  that  time  the  arrear  shall  have  been  liquidated  by  a  proprietor  of  the 
estate.  And  in  case  the  party  so  depositing,  whose  money  shall  have  been  credited 
to  the  estate  in  the  manner  aforesaid,  shall  be  a  Plaintiff  in  a  suit  pending  before 
a  Court  of  Justice  for  possession  of  the  same,  or  any  part  thereof,  it  shall  be 
comjietent  to  the  Judge  of  the  Zillah  in  which  such  estate  is  situated,  to  order  the 
said  party  to  be  put  into  temporary  possession  of  the  said  estate,  subject  to  the  rules 
in  force  for  taking  security  in  the  cases  of  Appellants  and  Defendants.  And  if 
the  i)arty  de|)ositing,  whose  money  shall  have  lieen  credited  as  aforesaid,  shall 
pirove.  l)efore  a  competent  Civil  Court,  that  the  deposit  was  made  in  order  to 
protect  an  interest  of  the  said  party,  which  would  have  been  endangered  or 
damaged  by  the  sale  of  the  estate,  he  shall  be  entitled  to  recover  the  [245]  amount 
of  tiie  de)iosit.  with  interest,  from  the  proprietors  of  the  said  estate." 
The  facts  of  the  case  were  as  follows:  — 

Hurrololl  Mitter  executed  a  mortgage  of  a  Talook,  called  Turufi'  Kalikapore, 
in  favour  of  one  Nobinkisto  Sing,  to 'secure  the  repayment  of  the  sum  of  Rs.  4o,430  4, 
with  interest. 

Hurrololl  Mitter  died  without  male  issue,  and  without  having  repaid  the 
mortgage  money,  leaving  the  Respondent,  Kaminee  Dossee,  his  widow,  and  a 
married  daugliter,  the  Respondent,  Sreemutty  Dossee,  who  had  two  sons. 

Kaminee  Dossee  on  her  husl^and's  death,  entered  into  possession. of  the  Talook, 
and  was  registered  as  sole  proprietor  thereof  in  the  Books  of  the  Government 
Collector. 

Xobinkisto  Sing,  the  mortgagee,  sulisequently  died,  leaving  the  Respondent, 
Gourmonee  Dossee,  his  widow,  heiress  and  legal  representative,  him  surviving, 
and  as  such  she  became  entitled  to  the  interest  of  her  deceased  husband  as  mortgagee. 
In  December,  1849,  there  were  arrears  owing  to  Government  for  revenue,  pay- 
able on  account  of  the  Talook,  amounting  to  the  sum  of  Rs.  10,317,  which  the 
Respondent,  Kaminee  Dossee,  failed  to  pay,  and  such  default  endangered  the 
interest  of  the  mortgagee,  whose  estate  therein  was  thereby  liable  to  l)e  destroyed 
by  a  sale  of  the  Talook  Ijy  the  Government  Collector  under  the  Revenue  Sale  Law, 
Act,  No.  1  of  1845,  sec.  26,  to  realize  such  arrears.  Gourmonee  Dossee,  the  heir 
and  representative  of  the  mortgagee,  having  received  intimation  of  the  default 
and  the  danger  which  threatened  the  estate,  raised  the  amount  necessary  by  way 
of  loan  from  Anundonarain  [246]  Ghose,  the  late  father  of  the  Appellants,  and  paid 
ofiF  the  arrears,  amounting  to  Rs.  10,317. 

The  Respondent,  Gourmonee  Dossee,  made  repeated  ineffectual  demands  on 
Kaminee  Dossee  for  repayment  of  this  sum  of  money,  and  on  the  3rd  of  December, 
1851.  brought  a  suit  in  the  Court  of  the  Principal  Sudder  Anieen  of  Zillah  Twenty- 
four  Pergunnahs  against  her,  to  recover  that  sum,  together  with  interest,  amounting 
to  Rs.  12.689.  14.  The  suit  was  heard  by  the  Principal  Sudder  Ameen,  on  the  29th 
of  March,  1853,  when  he  was  of  opinion  that  Kaminee  Dossee  having  made  default, 
that  Gourmonee  Dossee  iiad  rightly  made  the  payment,  and  so  preserved  the  mort- 
gaged Talook  from  sale,  and  decreed  the  sum  of  Rs.  14,337.  3.  the  money  claimed, 
and  interest  from  date  of  suit  to  day  of  payment,  and  costs. 

Kaminee  Dossee  appealed  to  the  Sudder  Dewann)^  Adawlut  ;  and  the  hearing  of 
that  appeal  took  place  on  the  4th  of  December,  1855,  when  that  Court  affirmed  the 
decree  of  the  Principal  Sudder  Ameen. 

Gourmonee  Dossee,  and  her  late  husband's  lirothers  son,  Nobinkisto  Sing, 
subsequently  assigned  and  transferred  the  last-mentioned  decree  to  the  Respondent, 
(iirenderchunder  (4hose,  son  of  Anundonarain  Ghose,  then  decea.sed,  in  consideration 
of  the  sum  of  money  borrowed  from  him  to  discharge  the  Government  arrears.  He 
took  the  usual  proceedings  in  the  Zillah  Court,  to  sue  out  execution  under  the  last- 
mentioned  decree,  and  the  Talook  was  accordingly  attached  under  the  execution 
process  of  the  Court,  and  thereupon  a  proclamation  was  issued  tliat  the  same  would 
lie  sold  to  realize  the  judgment  debt,  in  execution  of  such  decree. 

[247]  On  the  25th  of  January.  1856,  Sreemutty  Dossee  intervened  in  these  pro- 
ceedings, objecting  to  the  sale,  stating  that  the  judgment  debtor.  Kaminee  Dossee, 
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her  step-mother,  was  a  childless  widow,  and  that  in  satisfaction  of  her  personal 
debt  the  Talook  to  which  her  minor  son,  Kooman  Rajeudernarain,  had  a  reversionary 
right,  could  not  be  sold  in  execution  of  the  decree.  Girenderchunder  Gliose,  as 
representing  the  decree-liolder,  by  his  answer  denied  that  the  amount  decreed  was  a 
mere  personal  debt  of  the  judgment  debtor,  Kaminee  Dossee,  but  had  been  decreed 
against  her  as  being  in  possession  of  the  Talook  as  sole  registered  proprietress; 
that  Uourmonee  Dossee  had  borrowed  from  his  father  the  money  and  paid  it  to  the 
Collector  iu  order  to  protect  tlic  Talook  from  sale  for  arrears  of  revenue  due  to 
Government  ;  and  that  the  decree  under  which  execution  had  issued  against  that 
Talook,  was  for  that  same  sum  of  money. 

The  hearing  of  the  petition  in  tliis  summary  suit  took  place  on  the  18th  of  March, 
1856,  before  Tarucknath  Sein,  the  Principal  Sudder  Ameen,  who  made  an  order 
staying  the  sale,  Ijut  declining  to  adjudicate  on  tlie  question  raised,  which  lie  con- 
sidered ought  to  be  determined  in  a  civil  action.  This  order  was  on  appeal  affirmed 
by  the  Sudder  Dewauny  Court. 

In  consequence,  on  the  16th  of  August,  1859,  George  Smoult  Fagan,  the  Receiver 
of  tlie  estate  of  Anundonarain  Ghose,  deceased,  brought  a  regular  suit  in  the  Court 
of  the  Principal  Sudder  Ameeu  of  Zillali  Twenty-four  Perguunahs,  against  the 
Respondents,  Kaminee  Dossee,  Gourmoiiee  Dossee,  Sreemutty  Dossee,  her  two  minor 
sons,  Rajeudernarain  Deb,  and  Soorendronarain  Deb,  and  Girenderchunder  Ghose, 
and  [248]  also  against  the  other  Respondents,  claiming  as  Putneedars,  or  lessees 
and  tenants  under  Kaminee  Dossee.  The  plaint  set  forth  in  detail  the  principal 
facts  l)efore  mentioned,  and  sought  the  realization  of  the  amount  of  the  above-men- 
tioned decree,  together  with  interest  and  costs,  by  sale  of  the  Talook.  and  reversal 
of  tlie  summary  Order,  as  well  as  the  alleged  Put  nee  leases. 

The  answer  of  Sreemutty  Dossee  submitted,  that  the  decree  was  for  the  realiza- 
tion of  money  due  by  Kaminee  Dossee;  that  the  Plaintiff,  therefore,  had  no  right 
to  institute  a  suit  for  the  recovery  of  the  amount  of  that  decree,  by  a  sale  of  the 
Talook  iu  question  ;  that  her  sons  were  reversioners,  and  her  step-mother,  Kaminee 
Dossee,  was  entitled  only  to  maintenance  for  her  life  out  of  the  profits,  after  per- 
forming the  straud  and  other  ceremonies,  to  her  deceased  husband  and  his  father, 
and  that  she  and  her  son's  rights  could  not  be  destroyed,  the  Talook  not  being  liable 
to  be  sold. 

The  answer  of  Kaminee  Dossee  was,  in  substance,  first,  that  the  Plaintitf,  who 
had  become  a  representative  by  purchasing  from  (Tourmcniee  Dossiie  lier  decree, 
was  not  entitled  to  any  more  right  than  what  is  mentioned  in  that  decree  :  secondly, 
that  the  principal  decree-holder,  Gourmonee  Dossee,  instead  of  praying  for  the  sale 
of  the  Talook  mentioned  in  the  original  plaint,  simply  sued  to  recover  tlie  amount 
of  the  advance  from  her,  and,  therefore,  by  sec.  7  of  Act,  No.  VIII.  of  18511,  the  suit 
was  liable  to  be  dismissed  as  if  it  was  a  second  suit  inistituted  by  Gourmonee  Dossee 
herself,  it  would  have  been  ;  thirdly,  that  with  the  object  of  liquidating  her  liusband's 
debts  she  granted  putnees  of  the  Talook,  [249]  with  the  profits  of  which  she  had  paid 
off  her  husband's  debts,  and  that  such  putnees  could  not  lie  set  aside;  and  lastly, 
that  as  large  sums  of  money  were  due  to  her  from  the  late  Xobinkisto  Sing,  who  was 
the  Executor  to  the  estate  of  her  deceased  husband,  she  could  not  be  held  liable  for 
the  amount  of  the  decree  obtained  by  Gourmonee  Dossee. 

The  Defendants,  the  Putneedars,  relied  on  their  Puttahs. 

The  hearing  of  the  suit  took  place  on  the  9th  of  December,  1859,  before  E. 
Latour,  Esq.,  the  Judge  of  the  Zillah  Court,  wlien  he  pronounced  a  decree  in  favour 
of  the  Plaintiff,  declaring  that  the  Talook  was  liable  in  execution,  and  ordering  that 
the  proprietary  right  therein  generally  should  be  brought  to  sale ;  but  at  the  same 
time  declaring  that  the  validity  of  the  alleged  Putnee  leases  could  not  be  decided  in 
that  suit,  and  that  the  Plaintiff  should  pay  the  Putneedars  their  costs.  The  judg- 
ment in  which  that  decree  was  made  stated,  that  the  original  decree  in  question  in 
the  suit  was  not  one  restraining  the  remedies  open  to  the  Plaintiff  so  as  to  confine 
the  decree-holder  to  remedies  personal  to  her  ;  that  there  were  no  such  words  therein, 
as  there  assuredly  would  have  been  if  the  Court  had  intended  to  limit  the  decree  ; 
that  the  suit  in  which  that  decree  had  been  obtained  was  brought  against  Kaminee 
Dossee  as  being  in  possession  of  the  estate,  and  that  the  decree  was  against  her  in 
that  capacity,  and  that  the  law  made  the  proprietary  interest  responsible  for  any 
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sums  advanced  to  ])iotect  the  estate:  and  that  also  a  statuKJiy  liability  ujjon  the 
propriotary  title  was  created,  by  making  the  advance  in  question  ;  that  the  original 
decree-holder  brought  iier  action  against  Kaniinee  Dossee  being  [250]  in  possession, 
and  recovered  judgment  in  general  terms,  tliat  it  was  not  usual  to  ap])ly  in  anticipa- 
tion for  execution  against  any  particular  proi)erty ;  and  that  certainly  the  suit  was 
not  one  brought  personally  as  a  personal  action  only  again.st  Kaminee  Dossee;  and 
finally  held  that  the  deciee  bound  her  in  her  character  as  in  possession  of  the 
estate. 

Sreemutty  Dossee  appealed  against  this  decree  to  the  Sudder  Dewanny  Adawlut 
at  Calcutta,  on  the  ground,  that  the  decree  sought  to  be  enforced  was  against 
Kaminee  Dossee  personally,  and  the  suit  in  which  the  decree  was  made  was  brought 
against  her  and  sought  payment  from  her  solely;  that  neither  the  original  decree- 
holder,  nor  the  purchaser  of  that  decree,  could  go  beyond  that  and  seek  to  attach 
and  sell  the  estate  to  make  good  the  amount  recovered,  and  that,  even  admitting 
the  peculiar  character  of  the  debt  decreed,  as  being  a  loan  to  a  widow  on  the  plea  of 
necessity  for  discharging  the  dues  of  Government,  the  estate  could  not  be  subject 
for  such  a  loan  without  good  and  sufficient  grounds. 

Five  other  separate  appeals  were  also  instituted  in  the  Sudder  Dewanny  Adawlut 
by  the  Putneedars. 

The  Plaintiff,  Fagan,  ceased  to  act  as  Receiver,  and  the  Appellants  were  sub- 
stituted for  him  in  the  appeal  in  the  Sudder  Dewanny  Adawlut. 

The  six  appeals  were  consolidated  and  heard  together  as  one  appeal,  on  the 
15th  of  December.  1862.  before  the  High  Court  of  Judicature  at  Fort  William,  in 
Bengal,  which  Court  had  been  substituted  for  the  Sudder  Dewanny  Adawlut.  Two 
of  the  Judges,  Messrs.  Trevor  and  Jackson,  pronounced  the  judgment  and  decree  of 
the  Court  in  the  appeals  as  follows  : — "  The  only  point  which  we  have  to  determine  in 
this  appeal  [251]  is,  whether  as  the  decree  in  the  suit  brought  against  Kaminee  Dossee 
by  Gournionee  Dossee,  for  the  recovery  of  a  sum  of  money  paid  to  protect  her  own 
interests  as  mortgagee,  and  to  save  the  estate  on  which  she  held  the  mortgage  from 
sale,  though  personal  in  its  terms  against  Kaminee  Dossee,  does  or  does  not,  under 
section  9,  Act,  No.  I.  of  1845,  give,  to  use  the  Judges'  term,  '  to  the  decree-holder  a 
statutory  lien  on  the  estate.'  Were  the  case  one  of  first  impression,  we  should  even 
then  have  little  hesitation,  looking  to  the  plain  terms  of  the  Act,  which  simply  gives 
a  right  of  action  against  the  proprietors  of  the  estate,  in  declaring  that  a  decree  in 
a  suit  brought  under  the  section  of  the  Act  above  cited,  is  only  a  personal  one,  and 
gives  no  equitable  lien  on  the  estate  to  the  decree-holder,  so  that  the  property  itself 
in  the  hands  of  the  person  on  whose  account  the  payment  was  made,  or  any  pur- 
chaser from  him,  is  liable  for  the  amount  decreed.  But  there  is  a  decision  of  the 
late  Sudder  Court  which  is  clearly  in  point.  In  the  case  of  Govindpei  sand  Pundit 
V.  Mussamut  Soondree  Koonuur  Dehea  (see  Decisions  for  1856,  pp.  867  and  868), 
the  Sudder  Court  held  distinctly,  that  a  person  who  deposits  money  in  the  Collector's 
office  under  the  provisions  of  section  9  of  Act,  No.  I.  of  1845,  in  order  to  save  an 
estate  from  sale,  does  not  thereby  acquire  a  preferable  lien,  but  his  rights  in  execu- 
tion of  the  decree  against  the  Zemindar  are  precisely  the  same  as  those  of  an  ordinary 
judgment  creditor;  that  the  law  simply  exacts  that  the  party  paying  the  deposit 
shall  be  entitled  to  recover  the  amount  of  it,  with  interest,  from  the  proprietors  of 
the  estate,  but  that  the  intent  of  the  law  as  gathered  from  the  words  of  the  Act  was 
not  that  the  party  should  have  a  lieu  on  the  estate.  With  this  ruling  we  entirely 
concur.  The  Defendants.  [252]  Respondents,  however,  contended  that  the  case  of 
MamckmaUa  Choicdhruin  v.  Parhattij  Chovdhrain  (Decisions  for  1859,  pp.  515  to 
521)  establishes  the  principle  contended  for  by  them.  On  reverting,  however,  to 
that  judgment,  which  was  not  an  unanimous  one,  we  find  that  the  suit  was  not  one 
under  section  9,  of  Act,  No.  I.  of  1845  at  all,  that  is,  it  was  not  the  case  of  a  party 
not  a  proprietor  with  an  interest  to  protect,  but  the  case  of  a  co-sharer  paying  in 
revenue  on  behalf  of  other  sharers,  who  had  failed  to  pay  theirs,  and  who  sued  his 
sharers  for  their  contribution  ;  such  being  the  nature  of  the  case,  the  Court  held  that 
a  co-sharer  who  has  brought  an  action  against  a  Hindoo  widow  for  her  share  of  the 
revenue  which  he  had  been  obliged  to  pay  in  to  save  the  joint  estate  from  sale,  could, 
after  that  widow  had  adopted  a  son,  bring  a  second  action  against  him  on  his 
obtaining  possession  of  the  estate,  for  so  much  of  the  first  decree  as  remained  un- 
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satisfied,  and  could  in  execution  of  this  Inst  decree  bring  the  adopted  son's  estate  to 
sale,  as  the  payment  was  made  under  necessity  and  for  the  benefit  of  the  estate 
which  has  descended  to  the  son,  and  which  would  not  have  so  descended  had  the 
payment  not  been  made.  Now,  whether  the  judgment  in  that  case  be  correct 
on  all  points  or  not,  it  is  clear  that  it  can  have  no  bearing  on  the  jjresent  case,  which 
is  an  action  under  a  special  law,  which  gives  parties  under  particular  circumstances 
a  right  of  action  against  particular  persons,  which  they  otherwise  would  not  have 
had  by  law.  We  may,  thei'efore,  dismiss  this  case  from  our  consideration,  and 
looking  to  the  terms  of  the  Act  itself,  and  the  precedent  of  the  Sudder  Court  above 
cited,  we  hold  that  the  decree  against  Kaminee  Dossee  was  a  personal  one  against 
her  ;  that,  consequently,  the  [253]  action  of  the  Court,  in  execution,  must  be  confined 
to  her  husljand's  interest  in  the  estate,  and  that  the  rights  of  Kaminee  Dossee's 
husband  in  the  estate,  as  a  portion  of  the  estate  upon  which  an  equitable  lien  was 
acquired  Ijy  the  Plaintiff,  cannot  be  brought  to  sale.  We,  therefore,  reverse  the 
Civil  Judges'  decision,  and  decree  the  Defendant  Sreemutty  Dossee's  appeal  with 
costs.  As  to  the  appeal  of  the  Defendants,  Putneedars,  on  the  question  of  costs,  we 
are  of  opinion  that,  as  they  have  been  made  unnecessarily  Defendants,  and  charged 
also  causelessly  with  fraud,  they  are,  on  the  Plaintiff's  failing  in  his  action,  entitled 
to  their  full  costs.  We,  therefore,  decree  these  five  appeals  aLso  with  costs  against 
the  Plaintiff." 

Nugenderchunder  Ghose  and  Mohunderchunder  Ghose,  the  sons  and  heirs  of 
Anundonarain  Ghose,  appealed  from  this  decree.  As  the  Respondents  did  not 
appear,  the  case  was  heard  ex  parte. 

Tlie  Attorney-General  (Sir  John  Rolt,  Q.C.),  and  Mr.  Leith,  for  the  Appellants. — 

This  suit  involves  a  question  of  importance  in  India.  It  is  whether  the  lieir  of  the 
mortgagee,  paying  arrears  of  Government  revenue  to  save  the  estate  from  sale  for 
arrears,  which  the  mortgagor's  widow  allowed  it  to  fall  into,  is  not  entitled,  under 
Act,  No.  I.  of  1845,  sec.  9,  to  a  lien  or  charge  on  the  mortgaged  estate.  We  submit, 
that  on  general  principles  of  equity  the  payer  is  entitled  to  have  what  she  advanced 
treated  as  a  charge,  as  in  the  analogous  case  of  an  insurance  premium  paid  to  keep 
up  the  insurance.  Such  payment  creates  a  lien  on  the  estate  for  the  sum  paid  to 
save  the  estate.  Manirkm<dhi  Choudhrain  v.  Purhattij  [254]  Chowdhrain  (see 
Dec.  of  Sud.  Court  for  1856,  p.  867);  but  the  Court  below  held,  on  the  authority  of 
Govhulpersaiid  Pundit  v.  Miisxnmiit  Suondree  Koonwiir  Debeii  (see  Dec.  of  Sud. 
Court  for  1859,  pp.  516,  521),  that  it  was  a  mere  personal  charge.  This  conclusion, 
we  submit,  was  erroneous.  By  the  Hindoo  law  a  loan  made  to  a  widow,  for  the 
purpose  of  discharging  arrears  of  Government  revenue,  and  so  saving  from  sale  the 
estate  in  which  she  is  in  possession  as  tenant  for  life,  in  her  character  of  legal 
representative  of  her  deceased  hu.sband,  becomes  ipxo  facto  a  charge  on  such  estate, 
not  only  while  in  her  possession,  but  also  when  it  passes  into  the  possession  of  the 
successive  heirs  of  her  deceased  husband,  whose  rights  of  inheritance  only  accrue 
on  the  widow's  death.  Such  loan  is  not  considered  or  treated  as  her  personal  debt, 
but  as  one  which  is  due  from  the  estate  of  her  hu.sband.  Similar  to  the  case  of  a 
Manager  or  guardian,  who  has  power,  by  Hindoo  law,  to  mortgage  or  charge  the 
estate  in  order  to  avert  sale  or  loss.  Httnoomanpersaud  I'andaij  v.  Mussumat 
Bahooee  Mutiraj  Koonueree  (6  Moore's  Ind.  App.  Cases,  393),  and  eases  there  cited 
{ib.  407),  Lalhi  Bunseedhur  v.  Koonuur  Bindeseree  Butt  Singli  (10  Moore's  Ind. 
App.  Cases,  454),  Gopee  Mohun  Thakoor  v.  Rajah  Radhanat  (2  Knapp's  P.C.  Cases, 
228);  so  also  a  widow  can  create  a  lien  on  her  deceased  husband's  estate  when  it  is 
for  its  benefit,  which  will  bind  the  reversioner.  Sum  Dec.  S.  D.  A.  Cal.  1854,  p.  209, 
tit.  "  widow."  Pfeaj  Kurain  v.  Ajodhyapurshad  (7  S.  D.  A.  Rep.,  513),  Sh eogovind- 
pershad  Singh  v.  Eamchund  Doohe  (10  S.  D.  A.  Rep.,  N.  W.  Prov.,  133). 

The  Act,  No.  I.  of  1845,  does  not  limit  or  restrict  the  operation  and  application 
of  such  principle  of  law,  [255]  but  gives  rather  additional  facilities  to  all  classes  of 
persons  in  any  way  interested  in  the  estate,  provided  they  are  not  proprietors,  to 
discharge  arrears  of  Government  revenue  on  default  made  by  the  proprietors, 
allowing  such  persons  to  make  payments  for  that  purpose  directly  to  the  Government 
Collector,  and  making  it  compulsory  on  that  Officer  to  receive  such  payments,  and 
carry  the  same  to  "  the  credit  uf  the  estate  ;  "  and  further  giving  a  right  of  action 
to  the  persons  so  paying  against  the  proprietors  as  representing  the  estate,  between 
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wlioiii  otliei-wiso  there  iiiighl  not  exist  auj-  legal  jirivit}-,  to  enable  the  fuiuier  to 
recover,  bv  means  of  an  action  and  the  judgment  to  be  obtained  therein,  the  amount 
advanced  "and  paid  by  them  on  account  of  the  estate,  with  interest.  Now,  at  the 
date  of  the  original  suit  Kaminee  Dossee  was,  as  widow  of  Hurrololl  Mitter,  tiie 
proprietor  of  the  Talook,  within  the  true  meaning  of  the  Act.  and  as  such  was  tiie 
only  person  against  whom  the  Plaintiff,  who  had  paid  and  discharged  the  arrears 
of  Government  revenue  on  her  default,  could  have  brought  her  suit  under  the  Act, 
in  order  to  recover  from  the  estate  the  amount  paid  by  her;  and  under  the  decree 
obtained  by  tlie  Plaintiff  against  Kaminee  Dossee  in  the  character  of  proprietor, 
the  Plaintiff  was  entitled  to  issue  execution  against  the  Talook,  and  to  have  the  same 
sold  in  order  to  realize  the  amount  decreed.  The  Respondent,  Sreenmtty  Dossee, 
as  daughter,  and  her  sons,  Rajendernarain  Deb  and  Soorendronarain  Deb.  as  grand- 
sons of  Hurrololl  Mitter,  the  deceased  husband  of  Kaminee  Dossee,  were  not,  accord- 
ing to  the  true  meaning  of  the  Act,  persons  to  be  made  parties  Defendants  in  the 
original  suit.  They  were  properly  excluded  from  the  suit,  being  [256]  only  pre- 
sumptive or  expectant  reversionary  heirs  of  Hurrololl  Mitter,  whose  several  rights 
of  inheritance  are  contingent  on  their  respectively  surviving  Kaminee  Dossee.  in 
whom  alone,  as  widow  and  heiress-at-law,  the  proprietary  rights  in  the  Talook 
became  on  the  death  of  her  husband  and  still  remain  vested  ;  but  Sreemutty  Dossee 
and  her  .sons  improperly  intervened  in  the  summary  proceedings  in  execution  of 
the  decree,  in  order  to  prevent  the  sale  of  the  Talook  ;  and  by  their  so  intervening, 
and  the  Principal  Sudder  Ameen's  Order,  of  the  18th  of  March,  1856,  made  in  such 
summary  proceeding,  this  suit,  being  by  way  of  a  supplemental  suit  to  the  original 
suit,  was  rendered  necessary  to  obtain  an  adjudication  upon  the  claims  and  alleged 
rights  of  those  persons,  and  to  enforce  the  sale  of  the  Talook.  Uihiram  v.  HoviJ- 
chuiid  SaJioo  (3  Ben.  Sud.  Dew.  Rep.,  2i)  is  an  authority  that  the  purchase  money 
can  be  recovered  in  a  new  suit. 

The  consideration  of  their  Lordships'  judgment  was  postponed,  and  now 
delivered  by 

The  Right  Hon.  Lord  Romilly  (July  17,  1867). — The  question,  in  this  case,  is 
whether,  under  the  circumstances  set  forth  in  these  papers,  the  Appellants  are 
entitled  to  have  a  lien  upon  the  Talook  described  as  Turuff  Kalikapore,  recorded  as 
No.  109,  as  against  the  Respondents,  who  are  interested  in  that  Talook,  in  respect 
of  the  arrears  of  revenue  due  from  that  Talook,  which  have  been  paid  by  the  party 
the  Appellants  represent. 

The  Respondents  do  not  appear,  and  it  is,  therefore,  incumbent  on  the  Court 
to  examine  closely  whether  the  Appellants  have  made  out  their  case  and  have  es- 
[257]-tablished  their  right  to  have  the  Talook  sold  to  discharge  that  amount. 

The  facts  are  shortly  as  follows :  Hurrololl  Mitter  had  become  the  owner  of  this 
Talook  by  purchase  previously  to  the  year  1842.  In  May,  18-12,  he  executed  a 
mortgage  in  due  form  to  Nobokisto  Sing  to  secure  Rs.  ■13,.3iO  with  interest  at  twelve 
per  cent,  per  annum. 

Hurrololl  Mitter,  the  mortgagor,  died,  leaving  Sreemutty  Kaminee  Dossee,  his 
widow,  surviving  him.  She  had  no  child,  and  after  his  death  continued  in  posses- 
sion of  the  Talook  as  his  widow. 

Hurrololl  Mitter,  however,  had  a  daughter  by  a  previous  marriage,  the  Re- 
spondent, Mussumat  Sreemutty  Dossee,  who  is  the  mother  of  two  infant  sons,  the 
grandsons  of  the  mortgagor,  Hurrololl  Mitter.  -Nobinkisto  Sing,  the  mortgagee, 
died  shortly  afterwards,  and  left  Sreemutty  Gourmonee  Dossee,  his  widow,  who 
in  that  character  became  entitled  to  all  the  rights  of  her  husband  as  mortgagee  of 
this  Talook. 

The  revenue  due  to  the  Gtovernment  for  this  Talook  was  not  paid  bv  the  widow 
of  Hurrololl  Mitter,  the  mortgagor,  and  in  December.  1849,  Rs.  10.317  were  due 
in  respect  of  such  revenue. 

In  consequence  of  the  non-payment  of  this  arrear,  the  Talook  would  have  been 
put  up  for  sale  by  the  Government  Collector,  and  would  have  been  sold  according 
to  Act,  No.  1  of  1845,  discharged  from  the  mortgage  and  from  all  other  incun)- 
brances.  In  order  to  save  the  mortgage  and  the  Talook,  Sreemutty  Gourmonee 
Dossee  borrowed  frov   Anundonarain   Ghose,  on  the  last   dav  for  payment  of  the 
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revenue,  which  was  the  28th  of  December,  1849,  the  amount  necessarj-  to  discharge 
the  revenue,  viz.,  Rs.  10,317,  [258]  and  he  deposited  that  amount  with  the  Collector 
just  before  sunset  on  that  day. 

The  Appellants  are  two  of  the  sons  and  heirs  of  Anundonaraiu  Ghosc,  wlio  is 
dead,  claiming  under  a  transfer  made  to  one  of  them  by  Sreemutty  Gourmonee 
Doi^see  of  her  rights  to  and  interests  in  the  Talook,  under  her  decree  against 
Sreemutty  Kaminec  Ucssee  of  the  29th  of  March,  1853,  which  will  be  afterwards 
mentioned ;  and  accordingly  they  have  the  same  rights  and  powers  which  she 
possessed  as  regards  this  Talook  under  that  decree,  and  not  further.  The  question 
there  was  the  same  which  is  raised  on  this  appeal,  viz.,  whether  the  Appellants  were 
entitled  to  a  charge  on  this  Talook,  and  to  have  it  sold  in  its  entirety  to  pay  the 
amount  of  the  money  so  paid  to  the  Government  Collector  in  December,  18-19. 

For  the  purpose  of  determining  this  question,  it  is  desirable  to  consider  what, 
after  such  payments,  the  rights  of  Sreemutty  Gourmonee  Dossee  were  against  Sree- 
mutty Kaminee  Dossee  and  the  Talook  itself,  and  the  course  she  adopted. 

Considering  that  the  payment  of  the  revenue  by  the  mortgagee  will  prevent  the 
Talook  from  being  sold,  their  Lordships  would,  if  that  were  the  sole  question  for 
their  consideration,  find  it  difficult  to  come  to  any  other  conclusion  than  that  the 
person  who  had  such  an  interest  in  the  Talook  as  entitled  him  to  pay  the  revenue 
due  to  the  Government,  and  did  actually  pay  it,  was  thereby  entitled  to  a  charge  on 
the  Talook  as  against  all  persons  interested  therein  for  the  amount  of  the  money 
so  paid.  But  their  Lordships  are  of  opinion,  that  this  is  not  the  form  in  which 
the  question  comes  before  them,  and  that  what  they  have  to  decide,  is  not  whether 
such  a  [259]  charge  originally  existed,  or  whether  it  does  now  subsist,  but  whether 
the  Appellants  can  enforce  such  a  charge  in  the  present  suit.  For  this  purpose 
it  is  necessary  to  refer  to  the  steps  taken  by  Gourmonee  Dossee  to  obtain  payment. 
There  were  two  courses  open  to  her:  she  might  have  instituted  a  suit  to  enforce 
the  mortgage  and  to  tack  to  the  mortgage  the  amount  of  the  revenue  paid  by  her 
to  save  the  estate,  and  to  have  the  estate  sold  to  pay  that  amount ;  or  .she  might 
proceed  under  the  ninth  section  of  Act,  No.  1  of  1845.  She  might  probably  have 
united  both  these  objects  in  one  plaint;  but  the  course  which  .she  did  adopt  was  to 
sue  the  widow,  Kaminee  Dossee,  alone,  under  the  ninth  section  of  the  Act,  No.  1  of 
1845,  not  making  the  persons  intere.sted  in'  the  reversion  after  her  decease  party- 
Defendants  to  that  suit,  and  not  praying  that  the  Talook  in  its  entirety  might 
be  sold  to  pay  the  amount  due  to  her. 

Tlie  plaint  does  not  raise  any  claim  against  the  estate  itself ;  the  claim  is 
against  the  widow,  Kaminee  Dossee,  personally.  It  states,  first,  that  the  female 
Defendant,  for  the  purpose  of  doing  away  with  the  mortgage  loan,  threw  the  Talook 
into  arrears,  and  was  endeavouring  to  have  it  sold  ;  secondly,  that  the  female 
Plaintiii,  for  the  purpose  of  protecting  her  rights,  and  preserving  the  Talook  from 
sale,  borrowed  the  money  from  the  father  of  the  present  Appellants,  and  caused  the 
payments  to  be  made.  The  words  of  the  plaint  which  follow  are  these: — "The 
female  Plaintiff  has  paid  the  money  which  the  female  Defendant  ought  to  have 
repaid.  The  Plaintiff  has  frequently  called  upon  her  for  it,  but  no  payment  at  all 
is  made  up  to  this  time  :"  and,  after  stating  the  amount,  the  plaint  proceeds  thus : 
"  for  the  recovery  of  which  amount  this  suit  is  instituted  against  [260]  the  female 
Defendant,  and  Plaintiff  prays  that  the  amount  claimed,  together  with  the  interest 
thereof,  due  to  the  date  of  liquidation,  be  paid  to  her."  The  answer  to  the  plaint 
merely  contests  the  debt.  It  contends  that  no  money  was  due  on  the  mortgage, 
and  that  this  would  appear  to  be  the  case  in  a  suit  which  had  been  instituted  by  the 
Defendant  against  the  Plaintiff,  seeking  for  an  account  against  the  Plaintiff  as 
the  Executrix  of  the  husband  of  the  Defendant.  It  is  solely  an  answer  directed  to 
meet  a  personal  claim,  and  accordingly  the  reply  is  to  the  same  point,  and  relies 
on  the  ninth  section  of  Act  No.  1  of  year  1845.  [His  Lordship  read  the  section, 
ante  [11  Moo.  Ind.  App.]  p.  244.] 

This  section  clearly  authorizes  the  personal  action,  but  it  gives  no  remedy  against 
the  land,  which  it  leaves  to  the  then  existing  law. 

The  decree  which  was  made  in  this  suit  is,  as  might  be  expected,  no  decree  against 
the  land,  but  it  is  a  general  decree  against  the  Defendant,  Kaminee  Dossee.  It  is 
in  these  words: — "  Let  the  female  Plaintiff  'jet  the  money  claimed  and  interest  due 
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from  date  of  suit  to  day  of  payineiit,  and  costs,  together  witli  interest,  according  to 
practice,  from  the  female  Defendant.  Costs  on  the  part  of  the  female  Defendant 
are  charged  to  her." 

This  decision  was  appealed  from,  and  affirmed  ;  but  the  only  point  which  seems 
to  have  been  argued  and  decided  in  that  suit,  eitlier  on  the  original  hearing  or  on 
the  appeal,  was  whether,  while  the  other  suit  already  mentioned  was  pending,  for 
an  account  between  the  same  parties,  and  in  which  Kamiuee  Dossee,  the  Defendant 
in  this  suit,  claimed  a  large  balance  to  be  due  to  her  from  Gourmonee  Dossee,  the 
Plaintiff  in  the  suit,  wliich  is  the  founda-[261]-tion  of  the  present  proceedings,  the 
Plaintiff,  as  mortgagee,  before  the  fact  that  anything  was  due  to  her  had  been 
ascertained,  had  such  an  interest  in  the  Talook  as  entitled  her  to  pay  the  arrears  of 
the  revenue.  If  she  had,  it  followed  as  of  course  that  under  the  ninth  section  of  the 
Act,  No.  1  of  1845,  already  mentioned,  she  could  recover  the  amount  in  the  suit  in 
question. 

Shortly  after  this,  Gourmonee  Dossee  assigned  the  decree  and  all  rights  under  it 
to  Girenderchunder  Ghose,  the  son  of  Anundonarain  Ghose,  in  consideration  of 
the  money  lent  to  discharge  the  arrears,  in  whose  place  subsequently  the  Appellants, 
the  sons  of  Anundonarain  Ghose,  were  substituted,  and  who  have  all  the  rights  tliat 
Gourmonee  Dossee  possessed. 

When  execution  was  sought  to  be  enforced  against  Kaminee  Dossee,  by  a  sale 
of  the  whole  Talook,  the  Respondent,  Sreemutty  Dossee,  the  daughter  of  Hurrololl 
Mitter,  and  the  mother  of  his  two  grandsons,  intervened  to  prevent  the  sale  of  the 
entirety,  insisting  that  as  Kaminee  Dossee  was  a  childless  widow,  the  son  of  Sree- 
mutty Dossee,  who  was  then  a  minor,  had  a  reversionary  interest  in  the  Talook, 
which  could  not  be  sold  to  pay  a  personal  debt  of  Kaminee  Dossee.  MTien  the 
intervention  took  place,  it  appears  that  then,  for  the  first  time,  the  holder  of  the 
decree  raised  the  claim  that  as  the  Talook  in  its  entirety  had  been  saved  from  sale 
by  the  payment  of  the  arrears  of  the  revenue,  the  Talook  in  its  entirety  was  liable 
to  be  sold  in  order  to  obtain  repayment  of  that  amount. 

This  question  was  brought  before  the  Principal  Sudder  Ameen  in  March,  1856. 
He  was  of  opinion  that,  under  that  decree,  the  claim  could  not  be  [262]  maintained. 
He  refers  to  a  case,  in  the  Sudder  Dewanny  Adawlut,  a  decision  of  the  16tli  of 
May,  1841,  Rajah  Hurrendronarain  Roy,  p.  8,  wliich  determines  that  a  decree 
against  a  Hindoo  widow  cannot  be  executed  against  the  estate  of  her  deceased 
husband,  except  when  it  is  clearly  specified  in  the  decree  that  the  estate  is  liable 
for  it.  The  case,  when  referred  to,  fully  bears  out  this  construction.  The  words 
of  the  judgment  are  these: — "The  decree  is  against  B  for  herself — not  against  B 
as  guardian  of  C,  then  a  minor.  B  had  only  a  life  estate  as  widow,  and  the  family 
property  is  not  liable  to  sale  for  the  personal  debts.  Whether  this  was  originally 
a  personal  debt  has  not  been  judiciall}''  determined.  But  the  decree  as  it  stands  is 
against  B  personally,  and  can  issue  only  against  her  and  her  heirs.  C  is  not  her 
heir,  and  the  family  property  is  not  her  property,  nor  can  that  propertj'  be  held  liable 
till  a  decree  be  given  for  it." 

The  result  of  this  decision  was,  that  the  application  to  make  the  Talook  generally 
liable  to  pay  the  debt  was  refused,  on  the  ground  that  the  question  could  not  be 
taken  into  consideration  in  an  execution  case,  but  that  the  question  ought  to  be 
determined  in  a  civil  action.  This  Order  was  affirmed  on  appeal.  Shortly  after 
this  the  present  Appellants  were  substituted  for  Girenderchunder  Ghose  ;  and  there- 
upon in  August,  1859.  the  suit  was  instituted  out  of  which  the  present  appeal  has 
ari.sen.  It  was  instituted  by  George  Smoult  Fagan,  who  had  been  intermediately 
appointed  Receiver  of  the  estate  of  Anundonarain  Ghose,  deceased.  The  plaint 
in  this  suit  is  in  the  following  terms :  — 

"The  particulars  of  the  case  are  these: — The  [263]  Defendant,  Gourmonee 
Dossee,  borrowed  a  sum  of  money  from  the  estate  of  Anundonarain  Ghose,  deceased, 
to  pay  the  rent  of  Talook,  No.  109,  Turuff  Kalikapore  and  others,  as  per  the  touzee 
of  the  Collectorate  of  this  Zillah,  the  annual  Sudder  junnna  of  which  is  Rs.  25,730.  3^, 
for  the  protection  of  her  interest  as  mortgagee  of  the  Talook.  For  the  recovery  of 
the  said  sum  of  money,  she  obtained  a  decree  from  this  Court  in  suit  No.  97  of 
1851,  against  the  Defendant,  Kaminee  Dossee,  which  decree  the  decree-holder, 
Gourmonee  Dossee,  transferred  to  Govind  Chunder  Ghose,  the  then  Receiver  to  the 
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estate  of  Anuudoiiarain  Uliose,  under  a  deed  of  conveyance  executed  on  the  17ih  of 
Fehiuarv,  1855,  in  lieu  of  the  money  due  from  her  to  the  said  estate.  When, 
consequent  on  the  execution  of  the  decree  b)'  the  said  Receiver,  a  proclamation  for 
tiie  sale  of  the  Talook  was  issued,  objections  were  raised  by  Sreemutty  Dossee  and  the 
fictitious  Putneedars,  Defendants,  whereupon,  by  a  summary  Order  passed  on  the 
IStli  of  March,  1856,  the  sale  of  the  Talook  was  stayed.  Hence  has  arisen  the 
cause  of  this  suit.  I,  as  the  present  Receiver  to  the  estate  of  Anundonarain  Ghose, 
bring'  this  suit  to  recover  the  amount  of  the  said  decree,  together  with  interest  and 
costs  according  to  the  scale  below  furnished." 

But  this  plaint  does  not  seek  to  obtain  a  determination  that  the  money  paid  for 
tlie  arrears  of  the  revenue  constituted  a  charge  upon  the  Talook  :  all  that  it  does 
is  to  constitute  a  suit  to  recover  the  amount  of  the  decree,  with  interest  and  costs, 
and  to  have  the  Talook  sold  for  that  purpose.  The  manner  in  which  this  is  put 
by  the  Judge  of  the  Civil  Court  is,  that  the  suit  is,  b}'  the  agreement  of  all  parties, 
wholly  [264]  contingent  on  the  decree  obtained  in  the  first  suit.  He  states  that  the 
decree  "  was  not  one  in  re.striction  of  the  remedies  open  to  the  Plaintiff,  so  as  to 
confine  the  decree-holder  to  remedies  personal  to  Sreemutty  Kaminee  Dossee:  she 
was  in  possession  of  the  estate.  The  action  was  brought  against  her  in  that  character 
and  capacity,  and  the  law  makes  the  proprietary  interest  responsible  for  any  sums 
advanced  to  protect  an  interest  in  the  estate.  The  decree  being  passed  uj^on  the 
recitals  in  the  plaint,  that  cannot  now  be  impeached  upon  statements  that  no  mort- 
gage existed  ;  we  must  take  the  fact  as  found,  the  case  having  gone  to  decree  against 
Kaminee  Dossee,  as  the  party  in  possession  of  the  estate." 

The  Judge  then  proceeds,  after  showing  that  the  action  was  one  not  merely  per- 
sonal against  Kaminee  Dossee,  but  that  it  also  bound  her,  in  her  character  as 
possessor,  to  answer  all  the  issues  in  favour  of  the  Plaintiff  with  costs,  as  between 
the  Plaintiff  and  Kaminee  Dossee  and  Sreemutty  Dossee.  From  this  decree  an 
appeal  was  preferred  to  the  High  Court  of  Judicature,  when,  on  the  1.3th  of  December, 
1862,  a  decree  was  pronounced  reversing  the  decision  of  the  Court  below.  It  is 
important  to  observe  that  in  the  opinion  of  the  Judges  of  the  High  Court  they  had 
not  to  decide  the  question  whether,  by  payment  of  the  revenue  in  arrear,  the  person 
who  had  such  an  interest  in  the  Talook  as  to  entitle  her  to  pay  the  arrear,  and 
who  thereby  saved  the  Talook  from  being  sold,  did  not  thereby  acquire  a  lien  or 
charge  on  the  Talook  to  the  extent  of  the  money  so  paid  and  interest  thereon,  but 
that  the  question  they  had  to  decide  was  simply  and  merely  whether  that  equity 
could  be  enforced  in  a  suit  brought  under  the  provisions  of  section  9  of  [265]  Act, 
No.  1  of  1845,  which  was  confined  to  the  object  authorized  by  that  section,  and  which 
did  not  proceed  against  the  persons  who  had  an  interest  in  the  property  in  succes- 
sion after  the  death  of  the  widow  in  possession.  This  will  appear  plain  by  the 
passage  in  the  judgment,  which  is  to  this  effect,  viz.,  "  the  only  point  which  we 
have  to  determine  in  this  appeal  is,  whether  as  the  decree  in  the  suit  brought  against 
Kaminee  Dossee  by  Gourmonee  Dossee  for  the  recovery  of  a  sum  of  money  paid  to 
protect  her  own  interests  as  mortgagee,  and  to  save  the  estate  on  which  she  held  the 
mortgage  from  sale,  though  personal  in  its  terms  against  Kaminee  Dossee,  does  or 
dues  not,  under  section  9,  Act,  No.  1  of  1845,  give,  to  use  the  Judge's  terms,  '  to  the 
decree-holder  a  statutory  lien  on  the  estate.'  Where  the  case  of  fir.st  impression, 
we  should  even  then  have  little  hesitation,  looking  to  the  plain  terms  of  the 
law,  which  simply  gives  a  right  of  action  against  the  proprietors  of  the  estate,  in 
declaring  that  the  decree  in  a  suit  brought  under  the  section  of  the  Act  above  cited 
is  only  a  personal  one,  and  gives  no  equitable  lien  on  the  estate  to  the  decree-holder, 
so  that  the  property  itself,  in  the  hands  of  the  person  on  whose  account  the  pay- 
ment was  made,  or  any  purchaser  from  him,  is  liable  for  the  amount  decreed." 

They  then  prcceed  to  point  out  a  distinction  between  the  case  cited  by  the  Re 
spondents  in  that  appeal  and  the  present  case,  and  they  decide  that  the  decree 
against  Kaminee  Dossee  was  a  personal  one  against  her,  and  that  consequently 
the  action  of  the  Court  in  execution  must  be  confined  to  her  interest  in  her  hu.sband's 
interest  in  the  estate,  and  that  the  rights  of  Kaminee  Dosee's  husband  in  the 
estate,  or  the  por-[266]-tion  of  the  estate  upon  which  an  equitable  lien  was  acquired, 
cannot  be  brought  to  sale.  They,  therefore,  reverse  the  decision  of  the  Court  below, 
and  allow  the  appeal  of  Sreemutty  Dossee  with  co.sts.     Upon  the  fullest  eonsidera- 
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tiou  that  their  l.ordships  have  been  able  to  give  to  this  case,  they  are  of  opiuioti 
the  Jud^'es  of  the  High  Court  came  to  a  correct  conclusion  as  to  the  construction  of 
section  9  of  Act,  No.  1  of  1845,  and  that  the  decision  of  the  High  Court  was  correct, 
and  ought  to  be  affirmed. 

Thev  repeat  that  it  is  not,  in  their  opinion,  the  question  whether  the  person  who 
pays  the  arrear  of  the  revenue  does  not  acquire  thereby  a  charge  on  the  Talook  which 
he  saves  from  sale,  liiit  whether,  if  he  seek  to  enforce  that  right,  he  must  not  do  so 
in  a  .suit  properly  framed  for  that  purpose,  and  not  merely  in  a  suit  which  is  con- 
fined to  a  personal  remedy  against  the  person  in  possession  of  the  Talook.  If  the 
person  who  so  pays  the  arrears  of  revenue  seek  repayment  only  under  the  9th  section 
of  Act,  No.  1  of  1845,  as  against  the  person  in  possession  of  the  Talook,  who  has  but 
a  limited  interest  therein,  and  confines  his  suit  to  that  object,  their  Lord.ships 
concur  with  the  opinion  of  the  High  Court  that  the  decree  so  obtained  against  the 
person  in  possession  can  only  be  made  effectual  against  the  property  of  that  person, 
including  such  interest  as  she  had  in  the  Talook. 

That  this  was  the  character  of  the  suit  in  this  case  originally  is  shown  by  tlie 
pleadings  in  the  case,  and  by  the  observation  of  the  Zillah  Judge  in  the  passage 
already  cited. 

That  the  present  suit,  in  which  this  appeal  is  presented,  was  only  one  supple- 
mental to  the  original  [267]  suit,  and  brought  to  enforce  and  extend  the  decree  so 
obtained,  is  also  shown  by  the  consideration  of  the  plaint  itself,  and  observations 
already  cited  of  the  Zillah  Judge  in  pronouncing  his  decree,  which  fact  is  confirmed 
by  the  observation  of  the  Judges  in  the  High  Court.  Their  Lordships  think  that  it 
is  impossible  for  them,  jn  a  case  where  the  Respondents  do  not  appear,  to  upset  a 
decision  of  tlie  High  Court,  which,  in  substance,  only  affirms  that  an  action  brought 
under  section  9  of  Act,  No.  1,  1845,  is  only  a  personal  action,  and  tliat  in  an  action 
which  was  personal  against  Kamince  Dossee,  as  the  possessor  of  the  Talook,  only 
lier  property  and  her  interest  in  tlie  Talook  can  be  affected,  and  that  an  equity  which 
the  Plaintiff  possessed,  and  which  she  might  have  enforced  against  the  owners  in 
reversion  also,  cannot  be  enforced  against  them  in  a  suit  brought  to  extend  and 
enforce  a  personal  decree  obtained  against  the  possessor  of  the  limited  interest. 

Their  Lordships  wish  it  to  be  understood  that  tjiey  leave  unimpaired  the  general 
rule  that  in  a  suit  brought  by  a  third  person,  the  object  of  which  is  to  recover,  or 
to  charge  an  estate  of  which  a  Hindoo  widow  is  tlie  proprietress,  she  will,  as  De- 
fendant, represent  and  protect  the  estate,  as  well  in  respect  of  her  own  as  of  the 
reversionary  interest.  In  the  present  case  she  is  charged  by  the  Plaintiffs  with 
having  sought  to  destroy  the  estate  by  causing  it  to  be  sold  for  arrears  of  revenue. 
If  such  a  charge  lie  true,  the  reversioners  are  entitled  to  recoup  out  of  her  life  profits, 
the  money  which  is  advanced  to  avert  a  sale,  if  they  redeem,  as  they  are  entitled  to 
do,  the  actual  salvors;  and  it  would  be  obviously  [268]  inequitable  for  a  person 
with  such  knowledge  of  the  dealings  of  the  proprietress,  determining  to  salve  the 
estate,  to  seek  indirectly  its  destruction  by  a  sale  of  the  whole  estate  under  an 
ordinary  execution,  without  giving  the  reversioners  the  means  of  protecting  their 
interests,  by  making  them  parties  to  a  suit  the  object  of  which,  by  a  mortgagee  who 
advances  t-o  save  the  e.state,  should  properly  be  to  have  an  additional  charge  declared 
in  his  favour  on  it,  subject  to  redemption,  and  in  default  only  of  redemption  seeking 
a  sale. 

Their  Lordships,  therefore,  will  humbly  advise  Her  Majesty  that  the  appeal 
ought  to  be  dismissed. 

[See  Jiaijun  Doobci/  v.  Brij  Bhookun  LiiJl  Awusti,  1875,  L.R.  2  Ind.  App.  282;  Dei-n- 
di/al  Li, I  V.  Jufjdeep  Naiain  Sinijh,  1877,  L.R.  4  Ind.  App.  251.] 
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SEETUL  FEY{ii'ilA.D—Ai>pelhmt;  MUSSUMAT  DOOLHIN  BADAM  KONWUR  and 

Others,— Respondents  *  [Feb.  19,  20,  1867]. 

On  Apperil  from  the  High  Cuiirt  of  Judicature  at  Fort  William,  Bengal. 

It  is  necessary  that  a  Plaintiff  who  sets  up  a  Mookternaniah,  i)urporting  to  have 
been  executed  by  a  Hindoo  widow,  appointing  a  Mookter  to  do  certain  acts 
on  her  behalf,  should  establish  such  instrument  by  strict  legal  proof  of  its 
due  execution.  The  absence  of  such  proof  is  not  compensated  by  any  legiti- 
mate conclusions  to  be  drawn  from  the  other  facts  and  circumstances  in 
the  case. 

This  suit  was  brought  by  the  Appellant  to  recover,  first,  the  sum  of 
Rs.  2,09,978.  15.  8.,  which  amount  comprised  the  sum  of  Rs.  1,98,000  for  prin- 
cipal and  interest,  alleged  to  be  due  under  a  Kistbundy,  or  [269]  instalment  Bond, 
said  to  have  been  executed  by  one  of  the  Respondents,  Hazaree  Lall,  as  the  Mookter 
of  the  principal  Respondent,  Mussumat  Uoolhin  Badam  Konwur,  under  an  alleged 
Mookternamah,  or  power  of  Attorney,  dated  the  Kith  of  March,  1861  ;  and  secondly, 
to  recover  the  furtlier  sum  of  Rs.  11,978.  15.  8.  as  principal  and  interest  for  moneys 
said  to  have  been  advanced  by  the  Appellant  on  account  of  Government  revenue  to 
save  from  sale  the  Talook,  Rooppoor,  in  possession  of  the  principal  Respondent,  a 
Hindoo  widow. 

The  question  in  the  suit  was  one  of  fact;  depending  on  the  evidence  as  to  the 
due  execution  of  a  Mookternamah,  alleged  to  have  been  executed  by  the  Respondent, 
a  Purdah  nushen  (secluded  in  the  Zenana),  of  tlie  existence  of  which  it  was  insisted 
on  behalf  of  the  Respondent  that  she  knew  nothing,  or  of  the  Kistbundy,  or  certain 
other  transactions,  alleged  to  have  been  executed  by  the  Mookter,  under  such  power 
of  Attorney.  Mr.  Tucker,  the  Judge  of  the  Civil  Court  of  Shahabad,  before  whom 
the  case  was  heard,  made  a  decree  in  favour  of  the  Appellant.  In  the  judgment 
Mr.  Tucker  stated,  that,  although  he  was  of  opinion  that  there  was  a  deficiency  of 
strict  legal  proof  of  the  Mookternamah,  if  such  document  stood  alone,  yet  he  con- 
sidered tliat  that  deficiency  of  proof  was  owing  to  the  conduct  of  tlie  principal  Re- 
spondent; that  the  other  documentary  evidence  in  the  suit  substantiated  tlie  justice 
of  the  Appellant's  claim,  which  was  inconsistent  with  the  defence  set  up  by  the 
[irincipal  Respondent.  Upon  appeal  the  Higli  Court  of  Judicature,  consisting  of 
Messrs.  H.  T.  Raikes  and  W.  S.  Seton  Karr,  reversed  the  decree  of  the  Court  of  first 
instance  on  the  ground  that  the  alleged  execution  of  the  Mook-[270]-ternamah  and 
instalment  Bond  by  the  principal  Respondent  was  not  legally  proved,  and  they  were 
of  opinion  that  the  absence  of  that  legal  proof  was  not  compensated  by  any  legiti- 
mate inferences  arising  out  of  other  parts  of  the  case.     Hence  this  appeal. 

The  appeal,  which  was  confined  to  the  question  of  fact,  namely,  the  genuineness 
of  the  Mookternamah,  was  argued  by 

Sir  R.  Pahner,  Q.C.,  and  Mr.  Pontifex,  for  the  Appellant,  and  Mr.  Leith,  for 
the  first  Respondent. 

Their  Lordships"  judgment  was  delivered  by 

The  Right  Hon.  Lord  Romilly  (July  17,  1867). — This  is  an  appeal  from  a  decree 
of  tlie  High  Court  of  Judicature  at  Calcutta,  which  reversed  the  decision  of  tlie  Civil 
Court  of  Shahabad.  The  question  to  be  decided  in  this  case  is  the  validity  or 
invalidity  of  a  Mookternamah,  appearing  to  have  been  executed  by  the  Respondent 
in  favour  of  Hazaree  Lall.     The  case,  as  stated  by  the  Appellant,  is  to  this  effect:  — 

Five  brothers,  of  the  name  of  Pershad  Singh,  had  been  owners  of  a  Talook  in  the 
Zillah  of  Shahabad,  called  Talook,  Rooppoor.  One  of  them,  Kalee  Pershad  Singh, 
died,  leaving  surviving  him  the  Respondent,  Mussumat  Doolhin  Badam  Konwur, 
his  widow. 

*  Present :  Members  of  tlie  Judicial  Committee, — The  Master  of  the  Rolls  (the 
Right  Hon.  Lord  Romilly),  the  Right  Hon.  Sir  James  William  Colvile,  and  the 
Right  Hon.  Sir  Richard  Toriii  Kindersley.  Assessor, — The  Right  Hon.  Sir  Law- 
rence Peel. 
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Kiehen  Pershad  Singh,  one  of  the  surviving  brothers,  was  the  manager. 

The  IJajah  of  Doonirao,  who  was  connected  witli  the  family,  the  Respondent  being 
his  sister-in-hiw,  obtained  a  decree  against  the  co-sharers  in  tlie  Talook  for  money 
borrowed  from  him  by  Kishen  Pershad  Singh  to  pay  the  revenue  in  arrear.  This 
decree  bore  date  the  "2;ird  of  December,  185'2.  Before  [271]  18(50  the  Appellant, 
Seetul  Pershad,  had  obtained  a  decree  in  like  manner  against  the  co-sharers  of  the 
Talook,  and  another  creditor,  named  Ram  Pertab  Singh,  had  obtained  a  third 
decree.  No  steps  were  taken  to  enforce  these  decrees  until  1860.  In  the  early  part 
of  that  year  the  Rajah  of  Doomrao  obtained  an  order  for  the  sale  of  the  Talook  to 
satisfy  his  decree;  l)ut  prior  to  the  sale  he  purchased  the  two  other  decrees  obtained 
against  the  co-sharers  of  the  Talook. 

The  Talook  was  sold  on  the  2nd  of  July,  1860,  and  the  Rajah  of  Douuirao  was 
the  purchaser,  at  tlie  sum  of  Rs.  64,000.  Thereupon  tlie  Appellant  alleges  that 
an  agreement  took  place  between  the  Respondent,  Badam  Konwur.  and  the  Rajah 
of  Doomrao,  by  which  she  was  to  be  put  into  possession  of  the  Talook  in  the  following 
manner,  viz.: — Tliat  the  Respondent,  Badam  Konwur,  was  to  execute  the  Mookter- 
namah  in  question,  appointing  Hazaree  Lall,  who  was  a  servant  of  hers,  her  Mookter, 
to  borrow  Rs.  180,000  from  the  Appellant,  to  be  paid  to  the  Rajah  of  Doomrao  : 
that  thereupon  the  Rajah  was  to  execute  an  Utlanamali  of  the  Talook  in  favour  of 
the  Respondent ;  that  then  Hazaree  Lall  was  to  execute  a  Kistbundy,  or  instalment 
Bond,  on  the  part  of  the  Respondent,  and  to  deliver  this  to  Seetul  Pershad,  the 
Appellant;  and,  finally,  that  a  farming  Pottah,  on  the  part  of  the  Respondent,  was 
to  be  executed  in  favour  of  Mussumat  Doolliin  Champa  Konwur,  at  a  rent  of 
Rs.  19,000  per  annum  for  forty-six  years,  of  which  rent  R,s.  1-1:,725  were  to  be  applied 
in  payment  of  the  Government  revenue,  and  Rs.  4000  for  the  liquidation  of  the  prin- 
cipal amount  of  the  instalment  debt.  The  total  amount  of  this  is  [272]  Rs.  18,725, 
which  would  leave  a  balance  of  Rs.  275  for  the  Respondent. 

Tlie  Appellant  further  alleges,  that  upon  this  arrangement  being  come  to,  and 
for  the  purpose  of  carrying  it  into  execution,  the  three  instruments  were  executed, 
viz.,  the  gift  of  the  Talook  to  the  Respondent,  the  widow  ;  tha  lease  to  the  Respondent, 
Champa  Konwur;  and  the  Kistbundy,  or  instalment  Bond,  in  favour  of  the  Appel- 
lant ;  and  that  the  amount  of  Rs.  180.000  was  paid  to  the  Rajah  of  Doomrao,  or  tlie 
amount  was  accounted  for  to  him,  by  Seetul  Pershad,  who  acted  as  a  general  Banker, 
and  was  also  the  Treasurer  of  the  Rajah  of  Doomrao. 

The  Appellant  furtlier  alleges,  that  Champa  Konwur,  the  lessee,  entered  into 
possession  of  the  Talook,  paid  the  first  monthly  instalment  to  the  Appellant,  but 
paid  nothing  more;  thereupon  the  Appellant  paid  the  Government  revenue,  and 
instituted  this  suit  to  recover  against  the  Respondent  the  sum  of  Rs.  198,000  for 
principal  and  interest  on  the  debt  due  to  him,  and  also  the  amount  paid  by  him  for 
Government  revenue,  with  interest.  Such  is  the  account  of  the  transaction  given 
by  the  Apjiellant,  and  sought  to  be  established  by  the  evidence  produced.  The  Re- 
spondent denied  that  she  ever  granted  or  executed  any  Mookternamah  to  Hazaree 
Lall,  or  to  any  other  person.  Whether  she  had  or  had  not  executed  this  Mookter- 
namah was  the  first  and,  indeed,  the  only  material  issue  settled  for  adjudication  in 
this  case. 

In  support  of  the  Appellant's  case,  the  instrument  itself  was  produced,  purport- 
ing to  be  signed  by  the  Respondent,  and  to  be  attested  by  three  witnesses,  Bliojawun 
Singh,  Rooghoonath  Singh,  and  Baboo  [273]  Huirechurchurn  Singh,  and  to  lie 
signed,  sealed,  and  registered  by  the  Kazi  of  Chainpoor.  The  Appellant  called,  as 
a  witness,  the  Kazi  himself,  from  whose  deposition  it  appears  that  the  instrument 
was  brought  to  him  by  Hurrechurchurn  Singh,  ready  executed,  and  attested  by 
Bhojawun  Singh  and  Rooghoonath  Singh,  both  of  whom  accompanied  him  on  that 
occasion.  The  Kazi  deposes  that  Hurrechurchurn  Singh  told  him  the  reasons  why 
the  instrument  had  been  executed  by  the  Respondent;  but  he  does  not  state  that 
Hurrechurnchurn  Singh,  or  either  of  the  two  witnesses  who  had  then  attested  it, 
represented  that  he  had  been  present  at  the  execution  of  it.  The  Kazi  further 
deposes  that  he  knew  Hurrechurchurn  Singh  of  old.  and,  therefore,  he  caused  his 
attestation  on  the  Mookternamah  to  be  made  in  his  (the  Kazi's)  presence.  Hurre- 
churchurn Singh,  on  whose  representation  the  Kazi  seems  to  have  relied  in  register- 
ing the  instrument,  was  not  produced  as  a  witness  in  the  cause.     The  Appellant 
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alleged  that  he  was  kept  out  of  the  way  intentionally  to  defeat  his  (the  Appellant's) 
claim,  but  no  evidence  was  adduced  in  support  of  that  allegation.  Bhojawun  Singh, 
one  of  the  witnesses  to  the  instrument,  was  summoned  as  a  witness  by  the  Appellant ; 
and  a  person  answering  to  that  name  appeared  before  the  Civil  Court ;  but  he  de- 
clared that  he  was  unable  to  read  or  write,  and  that  he  knew  nothing  about  the 
Mookternaniah.  This  person  having  been  confronted  with  the  Kazi,  the  Kazi  de- 
clared that  he  was  not  the  witness  who  had  appeared  before  him.  The  real  witness, 
Bhojawun  Singh,  was  not  produced. 

The  remaining  witness,  Rooghoonath  Singh,  stated  tiiat  he  could  not  read  or 
write,  and  denied  that  lie  [274]  had  attested  any  Mooklernamah.  Steps  were  taken 
to  confront  the  Kazi  with  this  witness,  for  the  purpose  of  identifying  him,  biit 
without  success.  The  Appellant  says  that  the  witness  had  absconded  to  avoid  identi- 
fication. Neither  the  Appellant  nor  the  Respondent  produced  or  examined  Hazaree 
Lall,  the  supposed  Mookter.  The  Appellant  states  that  he  made  every  effort  to  do 
so,  but  ineffectuallj%  and  he  suggests  that  Hazaree  Lall  was  kept  out  of  the  way  by 
the  Respondent,  whose  servant  he  was.  It  is  stated  in  the  judgment  in  the  High 
Court  of  Judicature,  tliat  he  was  forthcoming  after  the  decision  of  the  case  in  the 
Civil  Court,  luit  no  attempt  was  made  on  either  side  to  jnoduce  him  for  examination 
when  the  case  was  heard  on  appeal. 

In  the  circumstances  above  stated,  the  Judge  in  the  Civil  Court  disregarded  the 
absence  of  legal  proof  of  the  execution  of  the  Mookternaniah  by  the  Respondent, 
and  considering  that  the  re.st  of  the  evidence  afforded  the  strongest  presumption  of 
its  genuineness,  gave  a  decree  in  full  to  the  Appellant.  On  appeal  to  the  High 
Court  of  Judicature  this  judgment  was  reversed,  the  Court  finding  that  the  execution 
of  the  Mookternaniah  was  not  proved,  and  that  the  absence  of  legal  proof  was  not 
compensated  by  any  legitimate  inference  arising  out  of,  or  by  any  facts  disclosed  by, 
the  other  parts  of  the  case. 

With  this  opinion  their  Lordships  concur.  They  agree  with  the  learned  Judges 
of  the  High  Court  in  considering  the  whole  of  the  transactions  relative  to  the  sale 
and  subsequent  gift  of  the  Talook,  in  respect  of  which  the  loan  was  incurred,  as 
transactions  of  a  very  questionable  character. 

[275]  The  claim  is  made  for  2  lacs  and  Rs.  9978  ;  this  amount  includes  the  pay- 
nieiits  of  the  Government  revenue,  yet  the  propertywas  sold  liy  auction  for  Rs.  64,000. 
The  Judge  in  the  Civil  Court  considered  the  discrepancy  in  value  between  Rs.  64,000, 
the  amount  of  sale,  and  the  Rs.  1,80,000,  the  amount  of  the  loan,  as  evidence  that 
the  sale  was  collusive ;  but  their  Lordships  .see  no  reason  to  assume  that  one  sum 
more  than  the  other  represents  the  real  value  of  the  Talook.  The  Judges  of  the 
High  Court  considered  all  this  a  mere  paper  transaction,  without  any  real  transfer 
of  property.  The  following  circumstances  in  the  case  may  be  referred  to  as  con- 
firmins:  this  view.  The  decree  of  the  Civil  Judge  in  favour  of  Seetul  Pershad 
includes  the  payment  of  the  Government  revenue,  but  the  receipts  produced  are 
given  in  the  name  of  Kishen  Pershad  Singh,  the  Manager  of  the  co-sharers.  It 
appears  that  no  change  of  name  has  taken  place  in  the  Collector's  Books,  and  that 
Kishen  Pershad  Singh  remains  now,  as  he  has  heretofore  been,  the  person  liable 
to  pay  the  Government  revenue,  and  to  whom  the  receipts  for  payment  are  given. 
This  circuiiLStance  affects  seriously  the  argument  on  which  the  Appellant  mainly 
relied,  viz.,  the  fact  that  the  Respondent  is  in  the  possession  of  the  estate,  and  that 
this  is  not  disputed  by  her  ;  but  if  this  possession  is  merely  nominal,  it  is  consistent 
with  the  view  taken  by  the  High  Court,  that  the  whole  matter  is  nothing  more  than 
a  paper  transaction,  while  the  actual  bona  fide  possession  of  the  Respondent  is 
inconsistent  with  the  absence  of  any  change  of  name  in  the  Books  of  the  Collector, 
and  with  the  Government  revenue  being  still  paid  by  Kishen  Pershad  Singh. 

[276]  In  addition  to  this,  the  decree  taken  by  consent  in  1852;  the  purchase  of 
the  other  decrees,  one  from  the  Appellant  and  the  other  from  a  stranger ;  the 
delay  in  enforcing  them  ;  the  circumstance  that  Hazaree  Lall  was  the  Mookter  of 
Kishen  Per.shad  Singh,  and  of  all  the  co-sharers  ;  that  the  Respondent,  as  well  as 
Champa  Konwur,  the  person  to  whom  the  lease  of  the  Talook  is  granted,  are  ladies 
secluded  in  the  Zenana,  and  never  appearing  in  public, — all  are  circum.stances  which 
cast  a  grave  suspicion  on  the  case,  and  tend  to  support  the  suggestion  of  the  learned 
Counsel  for  the  Respondent,  which  also  seems  to  have  been  adopted  by  the  Judges  of 
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the  High  Court,  viz.:  that  the  whole  transaction  was  a  scheme  concocted  between 
the  Rajah  of  Doomrao  and  Kishen  Pershad  Singh,  to  whom  lie  was  allied  by  marriage, 
to  make  it  appear  that  the  estate  had  been  bought  by  the  Rajah,  and  that  it  did  not 
belong  to  the  Pershad  Singh  family,  while  the  real  ownership  and  possession  were  to 
remain  unaltered. 

The  Mookternamah  itself  is  taken  to  be  registered  by  the  Kazi  and  not  by  the 
English  Resident  at  Agra,  as  the  other  deeds  were.  The  witnesses  to  the  instrument 
itself  are  three;  two  of  them  are  unable  to  sign  their  own  names,  and,  therefore, 
their  attestation  is  worth  next  to  nothing  ;  the  third.  Baboo  Hurrechurchurn  Singh, 
only  signed  the  instrument  at  the  request  of  the  Kazi,  and  does  not  pretend  to  have 
been  present  when  the  Respondent  signed.  In  truth,  there  is  no  attempt  whatever  to 
})rove  the  signature  of  the  Respondent  herself  by  any  one  present  at  the  time  of  such 
signature. 

On  the  review  of  all  the  circumstances  of  the  case,  their  Lordships  concur  in  the 
opinion  exjiressed  by  [277]  the  Judges  of  the  High  Court  of  Judicature,  that  there 
is  no  legal  proof  of  the  execution  of  the  Mookternamah,  and  that  the  absence  of  such 
proof  is  not  compensated  by  any  legitimate  inferences  to  be  drawn  from  the  other 
facts  disclosed  in  this  case.  Their  Lordships  will,  therefore,  humbly  advise  Her 
Majesty  to  dismiss  the  appeal,  with  costs. 


LALLA  NARAIN  DOSS.— A ppeUnnt ;  The  Estate  of  the  Ex-King  of  Delhi  (in 
possession   of  the  Government   of  Lidia), — Respondent*  [July    10,    1867]. 
Oti  appeal  from  the  C'ouit  of  the  Judicial  Commissioner  of  the  Funjaub. 

By  an  Order  of  the  Governor-General  of  India  in  Council,  dated  the  21st  Febru- 
ary, 1860,  claims  of  loyal  subjects  of  the  British  Government  against  the 
Ex-King  of  Delhi,  or  his  estate,  were  to  be  heard  and  adjudicated  upon  by 
the  ordinary  judicial  Tribunals  of  the  British  Government,  with  the  view 
of  the  Government  eventually  paying  such  claims  as  might  be  proved,  out 
of  his  estate  in  possession. 

Under  this  Order,  where  a  claim  was  made  and  was  justly  and  fairly  sub- 
stantiated against  the  Ex-King  in  the  investigation  before  the  Judicial 
Commissioner,  held  that  such  claim  ought  to  have  been  allowed  irrespective 
of  technical  difficulties  which  might  have  attended  legal  proceedings  against 
the  Ex-King  to  recover  the  debt  during  his  Sovereignty  [11  Moo.  Ind.  App. 
292,  293]. 

Government,  in  cases  in  which  it  has  taken  upon  itself  to  provide  payments  of 
debts  claimed  against  the  estate  of  the  Ex-King,  when  such  claims  are 
barred  by  Regulation  or  Act,  is  entitled  to  the  benefit  of  the  rule  of  limitation 
barring  the  claim  [11  Moo.  Ind.  App.  292,  293],  but 

Semble — The  Regulations  of  Limitation  do  not  apply  in  the  circumstances  of 
the  position  of  the  Ex-King,  where  a  suitor  had  been  denied  justice  under 
a  plea  of  jurisdiction  and  exemption. 

The  Appellant  in  this  case  was  a  Banker,  carrying  on  business  at  Delhi,  and 
brought  the  present  suit  to  establish  his  claim  for  principal  and  interest  due  on 
[278]  a  Bond  for  Rs.  35,882  10a.,  executed  by  the  Ex-King  of  Delhi  in  favour  of 
the  Appellant's  father,  Ramjee  Mull,  otherwise  Ramjee  Doss,  on  account  of  certain 
money  transactions  between  the  Ex-King  of  Delhi  and  the  Appellant's  father. 

The  suit  was  brought  under  an  Order  by  the  Governor-General  of  India  in 
Council,  of  the  21st  of  February.  1860,  which  directed  all  claims  of  royal  subjects 
of   the   British   Government   against  the  Ex-King,  or   his   estate,  to  be  heard   and 


*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan 
Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley.  Assessor, — The  Right) 
Hon.  Sir  Lawrence  Peel. 
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adjudicated  by  the  ordinary  judicial  Tribunals  of  the  British  Government,  with  the 
ol)ject  of  the  Government  eventually  paying  such  claims  as  might  be  proved  out  of  his 
estate  in  their  possession. 

In  1S5S,  after  the  mutiny  had  been  put  down  and  order  established,  the 
Governor-General  in  India  in  Council  placed  the  Delhi  territory  (except  a  small 
portion)  under  the  administration  of  the  Chief  Connnissioner  of  the  Punjaub,  then 
a  non-Kegulation  Province  of  British  India.  In  consequence,  Reg.  V.  of  1S.'32,  wdiich 
had  previously  annexed  the  Delhi  territory  to  the  jurisdiction  of  the  Courts  of  the 
North-Western  Provinces  at  Agra,  was  repealed  by  Act,  No.  XXXYIII.  of  1858. 
The  facts  of  the  case  were  as  follows:  — 

Previous  to  the  year  1840,  Mahomed  Bahadoor  Shaw,  the  Ex-King  of  Delhi, 
resided  as  a  State  pensioner  in  his  Palace  within  the  fort  of  Delhi,  and  he  [279] 
continued  to  reside  there  until  he  was  removed  as  a  Prisoner  by  the  British  Govern- 
ment, when  his  property,  real  and  personal,  including  his  private  estate,  was  seized 
and  appropriated  by  the  Government. 

Ilanijee  Mull,  the  father  of  the  Appellant,  resided  in  Delhi,  and  carried  on  the 
business  of  a  Banker  there,  in  which  character  he  had  mone}'  transactions  with  the 
Ex-King.  On  the  10th  of  April,  18-10,  an  account  was  taken,  and  tliere  was  then 
found  due  and  owing  from  the  Ex-King  to  Ramjee  Mull  in  respect  of  some  such 
transactions,  including  both  principal  and  intere.st,  the  sum  of  Rs.  29,982  5a.  The 
Ex-King,  being  in  want  of  more  money,  and  being  desirous  of  raising  it  by  a  loan, 
applied  to  Ramjee  Mull  to  advance  and  lend  to  him  the  further  sum  of 
Rs.  5900  5a.  lOp. ;  and  at  the  same  time  agreed,  if  he  would  do  so,  to  give  him  a 
Bond,  to  secure  the  repa3nnent,  with  interest,  not  only  of  that  sum  but  also  the 
balance  of  the  previous  account  then  due  as  aforesaid.  The  Ex-King  also  agreed  to 
give  to  Ramjee  Mull,  by  way  of  collateral  security,  an  Order  of  Colonel  Skinner, 
since  deceased,  and  then  the  lessee  of  certain  lands  held  by  him  of  the  Ex-King,  to 
pay  by  instahnents,  out  of  the  rent  of  his  Jaghire,  the  money  to  be  lent  an.d  secured 
by  the  Bond.  Ramjee  Mull  assented  to  this;  and  accordingly  advanced  to  the  Ex- 
King,  on  the  15th  of  April,  1840,  the  sum  of  Rs.  5900  5a.  lOp.  The  Bond  in  ques- 
tion was  then  written  out,  byDewan  Dhoonkul  Singh,  the  confidential  Mini.ster  of  tlie 
Ex-King,  and  sealed  by  the  latter,  and  delivered  to  Ramjee  Mull,  on  ))ayment  of  this 
amount. 

Ramjee  Mull,  during  his  lifetime — and  after  his  death  the  Appellant,  uji  to  the 
year  1850 — received  annually  from  Colonel  Skinner,  the  lessee  mentioned  [280] 
in  the  Bond,  sums  of  money,  varying  in  amount,  in  part  payment  of  the  loan  ;  but  the 
whole  of  the  principal  moneys  secured  by  the  Bond,  as  well  as  arrears  of  interest, 
remained  due  to  the  Appellant  in  the  year  1850.  In  that  year  the  Ex-King  applied 
to  the  Appellant  to  make  him  another  advance  and  loan  of  money,  which  the  Appel- 
lant refused  to  do,  on  the  ground  that  he  had  not  been  repaid  the  former  loan.  It 
appeared  that  the  Ex-King  resented  this  refusal,  and  accordingly,  at  the  last- 
mentioned  date,  issued  an  Order  to  Colonel  Skinner  not  to  pay  any  more  money  to 
the  Appellant,  which  Order  was  complied  with.  The  Appellant  then  petitioned  the 
Ex-King  to  pay  him  the  whole  amount  then  due  under  the  Bond,  but  without  any 
success. 

In  the  year  1852  it  appeared  there  was  remaining  due  in  respect  of  the  debt 
the  sum  of  Rs.  .'i6,000  for  principal  and  interest  ;  when  the  Appellant  brought  a 
suit  against  the  Ex-King,  to  recover  the  same,  before  Mr.  Morgan,  the  Civil  Judge 
of  Delhi.  This  suit  was,  however,  thrown  out  on  its  being  proved  that  the  Ex-King 
had  contracted  the  debt  within  the  Palace  and  Fort.  On  that  ground  the  Judge  held 
that  he  was  not  amenable  to  the  Court's  jurisdiction,  the  Fort  being  considered  and 
treated  by  the  Court  as  if  it  had  been  a  Foreign  State. 

The  Appellant  was  unable  to  obtain  any  further  payment  from  the  Ex-King 
in  respect  of  the  Bond,  and  the  whole  of  the  principal  and  considerable  accumula- 
tions of  interest  remained  unpaid  when  the  mutiny  broke  out.  The  Appellant's 
pioperty,  papers,  and  securities  for  money  were  all  then  plundered  and  carried 
ofE  by  the  rebels  and  mutiiieers,  and  his  [281]  accounts  and  Books,  in  whicli  were 
entries  of  the  moneys  received  by  him  on  account  of  interest,  were  all  either  lost 
or  destroyed  during  the  mutiny,  and  in  the  disturbances  in  Delhi.  On  tlie  establish- 
ment of  the  British  power  part  of  the  Ajipellant's  property  was  recovered  bv  the 
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Prize  A>'ent,  Captain  i^aw,  by  whom,  on  the  Appellant's  loyalty  to  the  British 
Government  having  been  proved,  the  Bond  in  question  was  restored.  Afterwards 
the  Governor-General  of  India  in  Council  seized  and  appropriated  the  property  of 
the  Ex-King,  and  published,  in  1860,  the  before-mentioned  Order,  authorizing  all 
claims  of  loyal  British  subjects  against  the  Ex-King  to  be  heard  and  adjudicated 
upon  by  the  ordinary  judicial  Tribunals  of  the  country. 

On  the  jjublicatiou  of  this  Order,  the  Appellant  lodged  a  petition  of  claim,  which 
stated  that  the  claim  was  made  against  the  estate  of  the  Ex-King  of  Delhi,  for  money 
lent  to  him,  amounting,  principal  and  interest,  to  the  aggregate  sum  of 
Rs.  80,824  13a.  Sp.,  calculated  up  to  the  :5rd  of  February,  1860;  that  the  Plaintiff 
held  a  Bond,  signed  and  sealed  by  the  Ex-King,  and  bearing  the  signature  of  Mr. 
Morgan,  the  Judge  of  Delhi,  before  whom  he  had  brought  the  suit  on  the  Bond  ; 
that  for  some  years  the  Appellant  had  received  payments  on  account  of  interest 
from  Colonel  Skinner  on  behalf  of  the  Ex-King  ;  that  he  claimed  payment,  not  from 
the  pension,  but  from  the  private  estate  of  the  Ex-King,  which  then  yielded  an 
annual  revenue  of  alwut  two  lacks  of  rupees  ;  and  the  Appellant  submitted  that,  as 
a  lawful  creditor  of  the  Ex-King,  he  was  entitled  to  have  his  claim  satisfied  out  of 
that  estate.  The  petition  then  prayed  that  the  claim  might  be  [282]  investigated,  as 
directed  by  the  late  Lieutenant-Governor  of  the  Punjaub,  and  the  amount  due 
paid  to  the  Appellant ;  and  he  submitted  that  in  so  paying  him  the  Government  would 
incur  no  loss,  because  the  private  estate  of  the  Ex-King  was  more  than  sufficient  to 
meet  all  lawful  claims  against  him. 

The  A]ipellant  filed  a  letter  in  Court,  as  supplementary  to  his  petition,  correcting 
the  former  account,  which  set  forth  the  principal  points  in  his  case  which  he  relied 
on.  First,  that  the  Bond  which  he  submitted  bore  the  seal  of  the  Ex-King  ;  secondly, 
that  it  bore  the  signature  of  Mr.  Morgan,  late  Civil  and  Sessions  Judge  of  Delhi, 
before  whom  he  instituted  a  claim,  under  the  Bond,  of  Rs.  36,000  against  the  Ex- 
King  ;  and  thirdly,  that  it  bore  the  signature  of  the  Stamp  Officer  by  whom  it  was 
stamped  previous  to  being  admitted  in  Coui't  us  a  legal  document. 

The  account  last  mentioned  showed  a  balance  of  Rs.  75,258  13a.  3p.,  of  which 
Rs.  36,000  was  claimed  as  principal,  instead  of  R.s.  80,824  13a.  3p.  mentioned 
in  the  petition  of  claim,  as  due  to  the  Plaintiff  from  the  estate  of  the  Ex-King  on 
21st  of  July,  1860. 

The  Appellant  was  personally  examined  on  oath  by  the  Assistant-Commissioner, 
L.  Berkeley,  Esq.,  in  support  of  his  claim,  when,  after  deposing  to  the  amount  due 
and  owing  to  him,  he  deposed  to  the  fact  that  all  his  papers  and  Books  were  lost  in 
the  mutiny,  but  that  he  had  recovered  the  Bond  from  Captain  Law  in  manner  afore- 
said. He  filed  the  Bond  and  examined  six  witnesses.  The  two  first  were  his  own 
Gomastahs,  who  had  been  long  employed  in  his  banking  business.  These  witnesses 
[283]  proved  the  transaction  relating  to  the  Bond  ;  the  consideration  for  the  same  ; 
the  Order  of  the  Ex-King  on  Colonel  Skinner,  and  as  to  the  receipt  thereunder  by 
Ramjee  Mull  and  the  Appellant  of  not  more  than  Rs.  31,000  or  Rs.  32,000  on  account 
of  the  interest  aforesaid;  and  lastly,  the  suit  brought  on  the  Bond  in  1852,  to 
recover  the  sum  of  Rs.  36,000  then  due  to  the  Appellant  under  the  same.  The 
second  of  these  witnesses  proved  that  he  had  entered  in  the  accounts,  in  the  course 
of  his  duty  as  such  Gumastah.  in  the  Bank,  whatever  sums  of  money  had  been  received 
on  account  of  interest,  but  that  nothing  had  been  paid  on  account  of  principal ;  and 
had  been  destroyed  during  the  mutiny.  The  two  next  of  the  witnesses  were  persons 
who  had  be?n  employed  in  the  office  of  Colonel  Skinner,  then  decea.sed  ;  and  they 
proved  that  instalments  of  different  amounts  were  paid,  under  the  Ex-King's  Order, 
by  the  late  Colonel  Skinner  to  Ramjee  Mull,  and  after  his  death  to  this  Appellant, 
up  to  the  year  1850,  and  to  an  aggregate  amount  of  about  Rs.  30,000  or  Rs.  31,000. 
on  account  of  interest,  but  that  nothing  had  been  paid  on  account  of  principal ;  and 
that  the  Ex-King  had  subsequently  sent  another  Order  to  Colonel  Skinner,  prohibit- 
ing the  payment  of  any  more  instalments,  because  His  Majesty  had  asked  the 
Appellant  to  lend  him  more  money  and  had  been  refused.  The  remaining  witnesses 
were  the  Record-keeper  of  the  Judge's  office,  and  the  Serishtadar  of  the  same  office, 
who  proved  that  the  first  suit  was  brought  bv  the  Appellant  against  the  Ex-King  in 
the  Court  of  the  Judge  of  Delhi,  in  1852. 

On    the    8th    of    December.    1862,    the   Assistant-[284]-Commissioner   delivered 
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judgment  in  the  suit,  in  which,  after  statinj^  the  prineiptil  uiuneys  sued  for  to  be 
Us.  36,000,  the  interest  Rs.  .'57, 208  13a.  3p.  and  the  misceUaneous  charges  Rs.  2050, 
mailing  the  aggregate  claims  Rs.  75,258  13a.  3p.,  he  proceeded  as  follows:  — 

"  The  Plaintiff  sues  for  the  above  amount,  and  says  the  late  Ex-King  of  Delhi 
was  indebted  to  his  father  Rs.  35,882  10a.,  for  which  he  holds  a  Bond,  dated  13th 
of  April,  1810,  bearing  interest  at  12  per  cent.  In  payment  of  tlii.s  debt  he  received 
nothing  towards  the  principal,  but  realized  Rs.  32,000  for  interest  only  up  to  1850, 
when  the  Ex-King  ceased  all  payments,  in  consequence  of  which,  in  1852,  he  sued 
in  the  Judge's  Court  for  Rs.  36,000.  Tlie  claim  was,  however,  thrown  out,  as  the 
late  Ex-King  was  not  amenable  to  the  Civil  Court.  The  Plaintiff  was  required  to 
prove,  first,  his  loyalty;  and  second,  that  the  amount  claimed  is  due.  To  the  first 
point  he  has  produced  authenticated  testimonials  which  establish  his  loyalty  beyond 
a  doubt.  It  seems  that  on  account  of  this  debt,  and  for  giving  protection  to  Dr. 
Dopping,  that  he  suffered  at  the  hands  of  the  Ex-King  and  mutineers.  To  the 
second  point  he  has  produced  tlie  original  Sooka  or  Bond  wliich  he  holds  from  the 
Ex-King,  which  was  legalized  by  being  stamped  by  the  Collector  before  it  could  be 
admitted  in  evidence.  He  could,  however,  bring  no  account  Books,  as  they  were 
destroyed  during  the  late  mutiny,  with  his  property ;  but  he  has  produced  two 
witnesses  to  execution  of  Bond,  two  to  prove  that  Rs.  32,000  only  was  realized 
through  the  late  Colonel  Skinner  up  to  1850  for  interest,  after  which  all  payments 
ceased;  and,  lastly,  two  wit-[285]-nes.ses  to  prove  tliat  the  claim  was  thrown  out  by 
the  Judge  on  account  of  jurisdiction.  I  consider  the  Bond  of  Plaintiff"  a  reliable 
document,  but  there  are  no  papers  or  Books  forthcoming  from  which  the  amount 
actually  realized  could  be  estimated,  and  no  other  witnesses  could,  under  the  circum- 
stances, be  given.  Two  of  them  are  retainers  of  the  late  Colonel  Skinner,  through 
whom  Rs.  32,000  was  paid  to  Plaintiff";  two,  again,  are  Plaintiff's  Gomastahs,  w-ho 
kept  his  accounts,  and  who  assert  that  more  than  Rs.  32,000  was  not  realized  ;  the 
last  two  witnesses  are  (lie  Serishtadar  and  the  Record-keeper  of  the  Judge's  Court, 
who  testify  to  Plaintiff"'s  claim  being  instituted  and  thrown  out  on  account  of  juris- 
diction. The  Plaintiff'  is  a  person  of  great  respectability  and  standing,  and  I  hardly 
think  (judging  from  his  position  and  character)  that  he  would  bring  an  unfounded 
action.  It  may,  therefore,  be  assumed,  that  as  he  sued  for  Rs.  36,000  in  1852,  the 
amount  was  then  actually  due,  which  I  would  recounnend  liis  receiving,  with  Rs.  1000 
for  cost  of  suit.  With  regard  to  interest,  which  Phiintiff  insists  on  obtaining, 
firstly  as  a  right ;  secondly,  on  the  score  of  loyalty  ;  thirdly,  on  account  of  his  losses 
during  the  mutiny,  I  would  leave  the  Government  to  decide,  as  I  have  not  awarded 
it  in  any  other  case,  on  the  Principle  that  the  Government  have,  as  a  favour,  taken 
on  themselves  to  adjust  the  reasonable  and  just  demand  of  the  Ex-King's  creditors, 
and  the  Plaintiff  lias  already  received  Rs.  32,000  for  interest  on  his  debt.  I,  there- 
fore, recommend  the  principal  amount  only." 

This  judgment  was  then  laid  before  the  Commissioner  of  Delhi,  Colonel  G. 
Hamilton,  who  sent  back  [286]  the  proceedings  to  the  Assistant-Conmiissioner  for 
further  inquiry,  directing  that  the  Appellant  should  be  questioned  as  to  whether  he 
had  ever  made  any  application  to  the  Resident  for  redress  :  and  whether  the  claim 
was  settled  or  rejected  by  that  Officer  ;  and  directing  also  that  inquiry  should  lie 
made  respecting  the  claim  of  Officers  of  the  Residency,  and  officials  employed  under 
the  Ex-King. 

Further  witnesses  were  examined,  the  effect  of  whose  evidence  was  to  prove  that 
tlio  Plaintiff  brought  his  former  suit  in  the  Court  at  Delhi,  in  the  regular  way, 
against  the  Ex-King ;  that  the  Resident  was  not  in  the  habit  of  hearing  such 
complaints,  except  from  those  whom  the  King  might  send  to  him  with  a  shooka, 
or  order  for  the  payment  of  money,  and  that  without  such  an  order  the  Resident 
declined  to  hear,  and  did  not,  in  fact,  hear  any  complaints,  nor  were  any  such  pre- 
ferred to  him  ;  and  that  the  Resident  did  not  interfere  with  the  pecuniary  trans- 
actions of  the  Ex-King,  nor  did  he  hear  cases  of  debt  against  the  King. 

On  the  16th  of  March,  1853,  Mr.  L.  Berkeley,  the  Assistant-Commissioner,  sent 
to  Colonel  G.  Hamilton  his  written  judgment  as  follows: — "In  compliance  witli 
your  in-structions,  I  have  questioned  the  Plaintiff  regarding  the  circumstances  alluded 
to  by  you,  and  taken  the  evidence  of  the  following  witnesses,  namely: — Mirza 
Hahee  Buksh,  Hakeem  Ahsanalla  Khan,  Mokund  Lall,  Ballmokund,  Jaiseeram,  and 
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Lalla  Mohesli  Doss.  The  evidence  of  Hussn  Beg  and  Jugul  Kishore,  two  retainers 
of  the  late  Colonel  Skinner,  and  of  two  Gomastahs  of  Plaintiff,  was  taken  before. 
All  the  evidence  tends  to  prove  the  claim,  and  that  Plaintiff  [287]  realized  only  the 
interest  of  the  priticipal  amount;  the  Bond  was  recovered  by  the  Plaintiff'  from  the 
prize  Agents.  Tiie  Ex-King  was  not  amenable  to  the  Courts  for  debts  contracted 
within  the  Palace  walls.  He  was  liable  to  be  sued  for  all  other  debts,  and  hence  this 
suit.  I  find  the  Resident  or  Agent  to  the  Governor-General  at  Delhi  could  only  take 
up  those  claims  which  the  Ex-King  allowed  him  to  do.  Tlie  Resident  had  no 
authority  to  receive  applications  for  settlement  of  debts  contracted  by  the  Ex-King 
without  the  consent  of  the  latter.  I  have  re-considered  the  case,  and  abide  by  my 
former  recommendation,  viz. — That  the  Plaintiff  receive  th^  principal  of  the  amount 
sued  for,  should  there  be  property  forth-coming  from,  which  the  debt  could  be  satis- 
fied." 

The  Conmiissioner,  Colonel  J.  Hamilton,  afterwards  called  Rajah  Debee  Singh 
as  a  witness  ;  he  corroborated  the  evidence  given  liy  the  Appellant's  witnesses  as 
to  the  original  debt,  the  execution  of  the  Bond  by  the  Ex-King,  his  order  on  Colonel 
Skinner,  and  also  as  to  payments  by  him  of  moneys  under  that  order.  He  produced 
the  order  on  Colonel  Skinner,  and  was  asked  liow  he  came  to  hold  it,  and  he 
replied  : — "  I  found  it  in  the  old  papers  of  the  King.  At  one  time  the  King  wished 
the  money  in  payment  of  the  debts  to  creditors  to  be  stopped,  and  got  it  himself 
from  Colonel  Skinner." 

On  the  22nd  of  April,  1863,  the  Commissioner  recorded  his  judgment  as 
follows: — "The  document  produced  by  Rajah  Debee  Singh  confirms  what  I  have 
stated  alx)ve,  and  clearly  shows  that  the  Ex-King  considered  that  he  had  finally 
settled  the  claims  of  the  Plaintiff.  The  Plaintiff  admits  that  from  1850  till 
1857  he  received  no  money,  and  [288]  it  is,  therefore,  certain,  had  the  Ex-King 
now  been  alive,  and  in  statu  quo,  the  Plaintiff  would  have  no  better  prospect  of 
recovering  his  claim,  supposing  it  to  be  quite  just.  It  is  the  desire  of  the  Govern- 
ment that  faithful  .subjects  .should  not  be  losers  by  the  attainder  of  the  Ex-King,  but 
it  does  not  profess  to  make  them  gainers  by  that  event.  I,  therefore,  dismiss  the 
claim  of  the  Plaintiff'.'' 

The  Appellant  appealed  from  tJiis  judgment  to  the  Court  of  the  Judicial 
Commissioner  of  tlie  Punjab,  and  on  the  28tli  of  May,  1863,  the  officiating  Judicial 
Commissioner,  Robert  Needham  Cust,  Esq.,  by  his  Order  of  that  date,  admitted  the 
appeal.  The  hearing  of  the  appeal  took  place  before  him,  and  on  the  16th  of  June, 
1863,  he  pronounced  his  decree,  dismissing  the  appeal  with  costs.  In  his  judgment : 
he  said  "  It  is  admitted,  and  willingh-  admitted,  that  Lalla  Narain  Doss  is  a 
loyal  subject  and  respectaVile  citizen,  but  that  gives  no  claim  to  a  decree  when  the 
proofs  are  not  sufficient.  If  the  Government  propose  to  reward  well-wishers,  they 
do  so  directly  by  pensions  or  jaghires,  and  not  indirectly  by  decrees  in  doubtful 
cases.  It  may  be  possible  that  Rajah  Debee  Singh  was  disloyal.  This  does  not 
vitiate  his  evidence  in  a  matter  which  is  within  his  cognizance.  It  must  never 
be  lost  sight  of,  in  the  adjudication  of  this  class  of  cases,  that  the  hearing  of  any  of 
them  or  the  decreeing  of  any  portion  of  them,  is,  on  the  part  of  the  Government  of 
India,  an  act  of  mere  grace  and  benevolence — that  no  legal  claim  can  be  made 
out  against  Govei'nment,  either  in  law  or  equity.  The  Court  which  investigates  these 
cases  is  one  of  conscience,  and  decrees  can^onjy  issue  in  those  in  which  it  is  clear 
that  had  the  King  remained  in  power  the  Claimant  had  .some  chance  of  satisfaction. 
[289]  It  is  notorious  that  money  was  advanced  to  the  King,  as  most  hazardous 
speculations  upon  verj'  uncertain  security,  at  exorbitant  interest,  and,  as  it  appears 
in  this  case,  without  the  guarantee  of  the  existence  of  a  Civil  Court  competent  to 
redress  injuries  or  breaches  of  contiact.  This  claim  was  brought  forward  in 
1860,  the  Bond  is  dated  twenty  years  l>efore.  It  is  admitted  that  since  1850 — that  is 
to  say,  for  ten  years — no  payments  of  any  kind  have  been  made.  In  1852  a  claim 
was  lodged  in  the  Civil  Court  of  Delhi,  and  rejected  for  want  of  jurisdiction;  this 
futile  attempt  does  not  affect  the  Act  of  Limitations.  Six  years  is  the  limitation  of 
a  bonded  debt,  and  the  Appellant  was  out  of  Court  before  the  mutiny  broke  out, 
as  regards  the  procedure  of  the  Punjab  Courts.  It  is  notorious  that  there  was  an 
Agent  to  the  Lieutenant-Governor  in  charge  of  the  King  of  Delhi,  and  that  applica- 
tion might  have  been  made  to  him  in  the  matter  of  a  delit  claimed  from  the  King: 
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the  Agent  might  or  might  not  have  been  able  to  do  justice,  had  he  been  applied 
to:  and  not  being  able  to  do  justice,  the  inference  is,  certainly,  that  the  claim 
is  a  very  doubtful  one.  A  claim  which  the  Agent  to  the  Lieutenant'Governor  was 
unable  to  support  by  liis  reconmiendation  to  the  King,  is  not  one  which  can  be 
recommended  to  the  Government  of  India  to  satisfy,  in  the  place  of  the  King.  If 
no  application  was  made  to  the  Agent,  it  must  be  inferred  that  the  claim  was  not 
one  which  the  Appellant  was  willing  to  connnunicate  to  the  Agent,  and  is,  therefore, 
certainly  not  one  which,  after  a  lapse  of  ten  years,  can  l)e  recommended  to  be 
satisfied  as  an  act  of  grace  by  the  Government  of  India.  The  Appellant  lays  great 
stress  on  his  being  a  Banker.  As  a  Banker  he  must  know  that  such  things  as  bad 
debts  [290]  exist :  this  is  one  of  them  ;  and  the  Government  does  not  undertake  to 
satisfy  all  old  Bonds  and  Book  debts  which  were  hopeless  before  the  mutiny.  My 
judgment  is  not  formed  on  Rajah  Debee  Singh's  evidence,  but  in  reply  to  the  Appel- 
lant's allegations,  that  Rajah  Deljee  Singh  was  not  examined  in  his  presence.  It  is 
asked,  why  did  not  the  Appellant,  when  he  was  examined  liy  the  Civil  Judge  with 
reference  to  the  matter  contained  in  Rajah  Debee  Singh's  evidence,  request  to  be 
confronted  with  him  1  His  prayer  could  have  been  easily  complied  with  then  ;  he 
cannot  make  that  objection  now." 

The  Appellant  preferred  an  appeal  to  Her  Majesty  in  Council,  under  the  Act, 
No.  II.  of  1863,  which  the  Judicial  Commissioner  admitted,  and  the  same  now  came 
on  for  hearing. 

Mr.  Leith,  for  the  Appellant. — As  the  Plaintiff's  case  was  established  by  evidence, 
and  as  he  is  admitted  to  be  a  loyal  subject,  the  amount  sued  for  by  him  against  the 
Ex-King's  estate  ought  to  have  been  decreed  by  the  Judicial  Commissioner.  The 
period  of  six  years'  limitation  was  erroneously  applied  by  that  Officer  as  a  bar  to 
the  suit.  By  the  Punjab  Code,  Part  I.  sec.  I.  cl.  16,  which  was  in  force  at  the  date 
of  the  institution  of  the  suit,  the  period  of  limitation  was  twelve  years,  calculated 
from  the  time  when  the  cause  of  action  arose.  The  last  instalment  paid  upon  the 
Bond  was  in  1850,  so  that  twelve  j-ears  had  not  expired,  and  the  Ajipellant  was, 
therefore,  entitled  to  judgment  in  liis  favour.  By  the  Act,  No.  XIV.  of  1859,  sec. 
16,  the  limitation  would  be  six  years  if  the  Bond  had  not  been  registered,  but  if  that 
Act  does  apply,  we  are  within  the  pro-[291]-visions  of  the  exception  contained  in 
section  24  of  that  Act.  Even  if  the  period  of  twelve  years  had  really  expired, 
the  Appellant  was  within  the  exception  expressly  allowed  by  the  Punjab  Code, 
which  enacts  that,  in  such  cases,  if  "the  Complainant  can  show  that,  from  minority 
or  other  suflficient  reason,  he  has  been  precluded  from  obtaining  redress,  he  is 
entitled  to  sue,"  Part  II.  Procedure,  sec.  1.  cl.  6.  A  provision  similar  to  that  con- 
tained in  Ben.  Reg.  III.,  sec.  14,  of  1793.  Here  the  Appellant  did  show,  'oy  evidence 
in  the  suit,  that  such  "  sufficient  reason  "  existed,  by  which  he  liad  been  precluded 
from  obtaining  redress  against  the  Ex-King  of  Delhi,  as  the  Ex-King  had  availed 
himself  of  the  plea  that  his  contract  under  the  Bond  had  been  effected  within  the 
Fort,  so  as  to  exclude  the  case  from  the  general  authority  and  jurisdiction  of  the 
Courts  of  Law.     No  laches  or  neglect  can  be  attributable  to  the  Appellant. 

Mr.  Forsyth,  Q.C.,  and  Mr.  Merivale,  for  the  Government  of  India. — First,  the 
Ex-King  of  Delhi,  as  a  Sovereign  power,  could  not  be  .sued  for  a  delit  contracted 
in  the  Palace,  as  a  judgment,  if  obtained  against  him,  could  not  be  enforced  ;  conse- 
quently the  Government  of  India,  who  .stand  in  his  place,  is  not  under  any  legal 
obligation  to  pay  the  debt,  which  under  the  Order  in  Council  is  only  a  matter  of 
grace  and  favour  on  their  part.  Secondly,  the  evidence  establishes  the  fact  that  the 
alleged  debt  by  the  Ex-King  was  either  paid  off,  or  was  the  personal  liability  of 
Colonel  Skinner  ;  that  he  paid  the  amount  of  principal  and  interest  out  of  the 
proceeds  of  his  Jaghire,  and  the  judgment  of  the  Judicial  Commissioner  appealed 
from  was  right  in  so  holding ;  but,  thirdly,  the  right  to  recover  the  debt  [292] 
is  barred  by  the  law  of  limitation  applicable  to  the  case.  Tlie  Bond  is  dated 
in  the  year  1840,  and  the  claim  against  Government  is  not  preferred  till  the 
year  1860,  a  period  of  twenty  years,  and,  therefore,  the  suit  was  barred.  It  is  no 
answer  that  the  Appellant  instituted  proceedings  in  1852,  as  he  did  not  sue  in  a 
Court  of  competent  jurisdiction;  such  suit  could  not  take  the  case  out  of  the 
operation  of  the  rule  of  limitation  of  twelve  years. 
Judgment  was  pronounced  by 
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The  Rijrht  Hon.  Ijord  Caini.s  (July  10,  1867). — In  the  peculiar 
circuiiistimces  of  a  case  of  this  descrii)tion,  in  which  the  Government 
of  India  takes  upon  itself  to  pay  out  of  the  assets  of  the  Ex-King  of  Delhi  such  claims 
as  can  he  established  against  the  Ex-King,  their  Lordships  are  of  opinion,  that  the 
Government  does  no  more  than  what  is  incumbent  upon  it,  when  it  narrowly  and 
jealously  scrutinizes  claims  which  are  made;  it  being  within  the  experience  of  all 
that  where  the  claim  is  against,  not  the  person  who  originally  contracted  the  debt, 
but  those  who  have  taken  upon  themselves  the  duty  of  satisfying  it,  exaggerated 
and  sometimes  unfounded  demands  are  made.  Their  Lordships  also  think  that  if 
in  those  circumstances  a  claim  were  made  which  was  found  to  be 
barred  bv  the  letter  of  any  Regulation  or  Act  of  limitations,  the  Govern- 
ment of  India  might  well  say,  that  they  had  not  taken  upon  themselves  to 
provide  for  the  payment  of  State  demands,  and  that  they  were  entitled  to  the  benefit 
of  any  rule  of  limitation  of  that  kind.  Subject,  however,  to  these  observations, 
their  Lordships  think  that  any  claim  which  justly  and  fairly,  in  equity  and  con- 
science, [293]  could  be  made  and  substantiated  against  the  Ex-King,  is  a  claim 
to  be  allowed  in  the  investigation  which  the  Government  has  instituted  before  its 
judicial  Officers,  irrespective  of  technical  difficulties  which  might  have  attended 
legal  proceedings  against  the  King  during  his  Sovereignty,  leaving,  of  course, 
the  question  of  the  payment  of  that  claim,  when  established,  to  be  dealt  with  in 
reference  to  the  assets  out  of  which  the  payment  is  to  be  made. 

Now,  as  to  the  Bond  upon  which  the  claim  is  made  in  this  case,  their  Lordships 
think  that  the  evidence  establishes  to  their  perfect  satisfaction,  as  it  appears  to  have 
established  to  the  satisfaction  of  the  Judges  below,  the  factum  and  the  existence  of 
that  Bond  ;  and  they  conceive  that  no  imputation  can  successfully  be  made  against 
the  Bond  as  an  instrument  in  the  first  instance  executed  by  the  Ex-King.  Their 
Lordships  think  that,  with  regard  to  the  Punjab  Code  as  to  limitation  of  actions, 
it  does  not  apply  to  the  present  case,  because  the  claim  is  made,  in  their  opinion, 
within  the  period  actually  allowed  by  that  Code  ;  and  even  if  there  were  any  doubt 
as  to  that,  there  is  amply  sufficient  reason,  from  the  position  of  the  Ex-King,  to 
account  for  an  action  not  having  been  maintained  against  him  within  the  period 
prescribed  by  the  rule. 

Then  arises  the  question  whether  the  whole  amount  of  principal  originally  due 
upon  the  Bond  remains  due?  No  evidence  appears  to  have  been  adduced  tending 
to  show  any  payment  on  account  of  principal.  The  Officer  of  the  Ex-King,  who 
was  examined,  by  his  evidence  confirms  that  which  is  alleged  by  the  Appellant,  viz., 
that  the  whole  sum  remains  due,  and  that  nothing  has  been  paid  on  account  of 
principal.  The  witness  who  was  last  [294]  examined,  and  who  produced  the 
documents  which  passed  between  ihe  King  and  Colonel  Skinner,  also  by  his  evidence 
tends  to  show  that  the  only  payments  which  were  made  were  the  pa3anents  through 
Colonel  Skinner — payments  which,  by  the  very  calculation  and  addition  of  them, 
would  show  that  nothing  could  have  been  paid  on  account  of  principal. 

It  is  said,  however,  that  in  the  year  1852,  when  an  action  was  attempted  to  be 
maintained  against  the  Ex-King  in  the  Civil  Court  of  Delhi,  an  action  which  was 
defeated  by  the  plea  of  want  of  jurisdiction,  the  claim  made  was  a  claim  for 
Rs  36,000  alone.  We  have  not  got  the  proceedings  or  documents  in  that  action. 
We  have  the  evidence  of  the  Appellant,  who  states  that  what  was  claimed  in  that 
action  was  the  sum  of  Rs.  36,000.  But  their  Lordships  see  no  reason  to  doubt 
that  if  the  claim  in  that  action  was  upon  the  face  of  it  described  as  a  claim  for 
Rs.  36,000,  that  Rs.  36,000  was  nothing  more  than  a  short  and  compendious  mode 
of  stating  the  principal  sum  due  upon  the  Bond.  Their  Lordships,  however,  finding 
that  the  claim  in  the  action  of  1852  was  for  this  sum  of  Rs.  36,000  and  finding 
also  that  in  the  detail  of  the  claim  in  the  present  case  the  principal  is  taken  at 
that  amount,  as  on  the  1st  of  January,  1852,  and  interest  claimed  from  the  1st 
of  Januai-y,  1852,  only,  are  of  opinion,  that  while  the  Appellant  is  entitled  in  the 
present  proceedings  to  recover  the  amount  of  the  principal  of  his  Bond,  he  must 
be  content  to  take  his  interest  as  from  the  1st  of  January,  1852,  until  the  present 
time. 

Their  Lordships,  therefore,  will  humbly  recommend  to  Her  Majesty  that  the 
decree  appealed  from  should  be  reversed,  and  that  the  Appellant  should  be  [295] 
declared  to  have  establislied  his  claim  for  tlie  principal  sum  appearing  on  the  face 
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of  the  Bond,  with  interest  from  the  date  that  lias  been  mentioned,  toi|;ether  with  the 
costs  of  his  litigation  in  the  Courts  below,  and  that  he  is  also  entitled  to  the  costs 
of  this  appeal. 

[Commented  on.  liajah  Sali//  Nam  v.  Secretary  of  State  fur  India,  1872,  L.K.  Ind.  App. 

Sup.  Vol.  119.] 


RUTTONJI   EDULJI    QY^m: ,— Appellant ;  THE   COLLECTOR   OF   TANNA    and 
THE  CONSERVATOR  OF  YO'KE^ilQ— Respondents  *  [July  0  and  10,  1867], 

On  appeal  from  the  High  Court  of  Judicature  at  Boinhuy. 

Held,  upon  the  construction  of  a  Government  Cowl,  in  Khote  tenure  (lease  for 
a  limited  period  for  the  purpose  of  cultivation)  of  a  large  tract  of  swamp 
land,  in  the  Island  of  Salsette,  in  Bombay,  on  which  were  forest  trees,  that 
the  lessee  could  only  cut  trees  growing  on  the  lands  demised  for  the  purpose 
of  clearance  and  cultivation,  or  for  repairs,  and  that  he  had  no  right  to 
fell  and  carry  away  for  sale  unassessed  forest  timber  growing  on  the  demised 
lauds. 

Suit  by  lessee  against  Goverinuent,  claiming  damages  for  prohibiting  him  from 
cutting  forest  trees  for  sale,  dismissed. 

The  question  in  this  appeal  related  to  the  right  of  the  Appellant,  a  Parsee 
Merchant  at  Bombay,  in  hi.s  capacity  of  Khote  of  the  village  of  tJhatkopur,  in  the 
Island  of  Salsette,  to  fell  and  carry  away  teak,  blackwood,  kheir,  or  other  unassessed 
trees  growing  within  the  boundaries  of  that  village,  as  specified  in  the  Cowl,  or  lease, 
granted  to  him  by  the  Government  [296]  for  a  term  of  ninet3'-nine  years.  The 
Appellant  contended  that  the  Government  had  no  right  to  prohibit  him  from  so 
doing,  or  interfere  with  him  further  than  by  levying  tolls  or  duties  for  the  transit 
along  the  public  ways  of  the  wood  so  felled  when  carried  away. 

The  facts  and  circumstances  of  the  case  were  these  :  — 

On  the  23rd  of  May,  1843,  the  Appellant  presented  a  petition  to  the  Government 
of  Bombay  for  a  lease  of  the  above  village,  for  the  purpose  of  recovering  the  swamp 
land  and  converting  it  into  salt  batty  crops,  and  forming  salt  pans.  Upon  this 
application  the  then  acting  Collector  of  the  District  of  Taniia  granted  to  the  Ap- 
pellant a  Cowl  for  the  village  of  Ghatkopur,  bearing  date  the  31st  of  December, 
1845.  By  the  terms  of  this  lease  the  village  was  granted  to  the  Appellant  in  farm 
from  the  year  1844,  for  a  period  of  ninety-nine  years,  on  the  revenue  of  the  year 
1842,  on  certain  conditions  specified  in  the  lease.  In  the  lease  the  quantity  of  land 
was  specified,  some  of  which  was  described  as  under  cultivation  and  the  rest  as 
waste;  the  number  of  brab  trees  was  likewise  specified,  amounting  to  2568,  of  which 
82  were  on  cultivated,  and  2486  on  waste  land.  Tlie  first  condition  provided,  that 
the  produce  of  waste  land  and  waste  brab  trees  was  to  be  deducted  from  the  Jumma- 
bundy  (revenue  settlement  or  rent),  "  in  consequence  of  the  waste  land  and  brab  trees 
having  been  given  to  you  in  Mafee  (rent  free)  as  specified  below."  The  rent  was  ■ 
fixed  at  R,s.  1135.  14a.  7p. 

The  other  important  conditions  in  the  lease  were  these:  — 

2nd  clause. — "  The  waste  land  of  the  village,  including  Junglegurk,  Naligurk, 
and  Nowsad,  etc.,  is  hereby  granted  to  you  in  Mafee  for  forty  years  from  [297] 
1844-45.  You  are  to  make  the  necessary  outlay  and  bring  it  under  tillage,  out  of 
the  sweet  waste  land,  one  fourth  within  the  term  of  ten  years  from  the  date  hereof  ; 
and  you  should  in  the  same  manner  continue  to  do  so  every  ten  years,  so  as  to  bring 
the  whole  of  it  under  tillage    within  that  period  ;  in  failure  whereof  the  produce  of 

*  Present:  Members  of  the  Judicial  Committee — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan 
Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley.  Assessor  :  The  Right 
Hon.  Sir  Lawrence  Peel. 
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the  hay.  ainouutiiig  lo  Hs.  27  huiviii  deducted,  will  be  collected  from  you  from  the 
hrst  to  the  last  year  of  the  exemption.  You  are  to  prepare  the  salt  land  for  cultiva- 
tion within  five  years  from  1814-45,  but  if  you  fail  to  do  so,  a  fine  of  Rs.  500  will 
be  imposed  on  j'ou,  and  after  the  expiration  of  forty  years  the  full  assessment,  ac- 
cording to  the  prevailing  usage  of  the  country,  will  be  collected  annually  from  you 
on  .sueii  land  as  may  be  under  cultivation,  as  well  as  on  such  quantity  as  may  remain 
waste  out  of  the  present  waste  entered  into  tiie  public  accounts." 

3rd  clause. — "  The  waste  brab  trees  are  in  like  manner  made  over  to  you,  and 
after  the  expiration  of  forty  years  they  will  be  surveyed  and  assessed  according  to 
the  undermentioned  rates,  and  the  amount  collected  from  you." 

4tli  clause. — "  You  are  prohibited  from  cutting  down  or  destroying  any  brab, 
date,  or  other  trees,  liable  to  taxation,  without  the  permission  of  the  Collector." 

"  Should  you,  during  the  period  of  exemption,  draw  the  juice  from  any  trees,  and 
at  the  expiration  of  that  jieriod  allow  them  to  rest  with  the  view  of  obtaining  them 
at  a  lower  rate,  the  full  tax  on  all  such  trees  that  may  have  been  cultivated  by  you  in 
any  year  during  the  term  of  exemption  will  be  collected  from  you." 

"  6th  clause.^"  The  rights  of  the  present  pro-[298]iirietors  of  land,  and  other 
privileges  of  any  description  whatever,  remain  unaffected  hy  this  lease.  It  is  clearly 
to  be  understood  that  this  lease  confers  no  right  which  Government  does  not  now 
possess,  and  only  such  portion  of  the  rights  of  Government  as  may  be  herein  specifi- 
cally granted  is  hereby  granted  to  you." 

16th  clause. — "  For  breach  of  any  of  the  conditions  of  this  lease  for  which  a 
specific  penalty  has  not  been  laid  down.  Government  is  at  liberty  to  inflict  such 
punishment  as  may  be  provided  by  Regulations,  and  to  cancel  the  lease  and  resume 
the  village  without  reimbursing  you  for  any  expense  you  may  have  incurred.  No 
claim  for  lo.sses  will  be  attended  to." 

25th  clause. — "  Should  the  inhabitants  of  your  as  well  as  of  other  villages  be  in 
the  habit  of  carrying  hay,  wood,  etc.,  annually  from  the  jungles  of  your  village,  you 
are  not  to  interfere  with  such  practice." 

32nd  clause. — "  There  are  in  the  aforesaid  village  about  150  beegas  of  swampy 
land  which  might  be  available  for  salt  pans  ;  you  are,  therefore,  as  proposed  b}*  you 
in  your  petition,  to  expend  whatever  sums  of  money  may  be  necessary  and  convert 
the  said  lands  into  salt  pans,"  within  a  certain  period  there  specified  and  subject 
to  certain  penalties. 

It  appeared  from  the  evidence  of  some  of  the  Appellant's  witnesses,  that  on  more 
than  one  occasion  after  the  granting  of  the  lease,  he  cut  and  took  away  some  of  the 
forest  timber  on  land  comprised  in  the  lease.  In  the  year  1859  the  Appellant  put 
up  to  auction  the  right  to  fell  and  appropriate  all  the  teak,  blackwood,  and  klieir 
trees  in  the  Junglegurk  within  the  limits  of  the  village  of  Ghatkopur.  One  Ruhimoo 
Kosum  of  Tanna  was  the  highest  bidder,  and,  in  pursuance  of  his  contract,  [299] 
he  cut  down  the  greater  part  of  the  timber  ;  but  when  the  attention  of  Government 
was  called  to  the  fact,  they  put  a  stop  to  the  cutting  down  of  the  remainder,  and  pre- 
vented the  removal  of  the  trees  which  had  been  felled. 

In  consequence  tlie  Appellant,  on  the  I5th  of  November,  1860,  filed  a  plaint  in 
the  Court  of  the  Judge  of  the  District  of  Konkun  against  the  Conservator  of  Forests 
and  the  Collector  of  the  Tanna  District,  and  stated  his  cause  of  action  as  follows:  — 
"  All  kinds  of  unassessed  trees  in  the  village  of  Ghatkopur  are  not  allowed  to  be 
felled  down  ;  tlierefore,  the  claim  for  damages  is  laid  in  the  amount  of  the  value 
of  the  trees,  Rs.  10,000." 

The  Collector  of  Tanna,  by  his  answer,  insisted  that,  under  the  conditions  of  the 
Cowl  granted  to  tlie  Appellant,  he  had  no  right  to  the  forests,  because  the  forests 
were  not  specially  granted  in  the  lease  ;  and  that  when  the  Appellant  first  made 
application  for  a  lease  of  the  village,  he  asked  for  waste  land  merely  for  the  purpose 
of  making  salt  batty  crops,  and  for  forming  salt  pans. 

Evidence  was  entered  into  on  both  sides.  The  evidence  of  the  Appellant's  wit- 
nesses was  to  the  effect,  that  other  lessees  as  well  as  the  Appellant  had  been  in  the  habit 
of  cutting  and  turning  to  their  own  profit  the  unassessed  timber  on  the  lands  leased 
to  them,  -without  interference  on  the  part  of  Government.  But  they  failed  to  pro- 
duce in  evidence,  and  could  not  say  that  they  remembered,  any  lease  similar  to  that 
held  by  the  Appellant  in  respect  of  its  containing  no  specific  grant  of  the  forest  trees. 
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It  was  admitted  that  he  had  not  felled  any  of  the  timber  trees  with  the  view  or  in- 
tention of  bringing  the  land  [300]  into  cultivation.  On  the  other  hand,  the  wit- 
nesses of  the  Respondents  i>rodiK-ed  in  evidence  several  leases  (under  some  of  which 
the  lessees  mentioned  by  the  Appellant's  witnesses  had  held),  all  containing  some 
clause  specifieall}-  granting  rights  over  the  trees  in  the  villages  respectively  conveyed 
to  them.  . 

The  judgment  of  the  District  Judge  (H.  P.  St.  G.  Tucker,  Esq.)  was  delivered  on 
the  5th  of  June,  1863.  The  material  passages  are  the  following: — "  The  first  point 
for  the  Court  to  determine  is  the  law  wiiich  is  to  be  applied  to  the  matter  in  dispute, 
and  it  is  of  opinion  that,  there  being  no  Act  of  Parliament,  or  Act,  or  Regulation, 
of  the  Indian  or  Local  Legislatures,  declaratory  of  the  rights  of  persons  in  the 
position  of  Plaintiff,  or  which  lays  down  any  rules  for  tlie  interpretation  of  con- 
tracts, the  decision  of  the  Court  must  be  governed  by  the  usage  of  tiie  country,  and 
in  the  absence  of  any  specific  usage  (to  employ  tlie  words  of  Reg.  IV.  of  1827,  sec.  26) 
"  by  justice,  equity,  and  good  conscience  alone."  In  ordinary  cases  the  personal 
law  of  the  Defendant,  where  such  law  existed,  would  take  jircccdence  of  equity  and 
good  conscience,  but  in  this  instance  the  real  Defendants  are  the  Government  of 
Bombay,  whose  personal  law  must  be  held  to  be  Statute  Law  of  the  Presidency,  which, 
as  above  remarked,  is  silent  with  regard  to  the  question  under  adjudication. 
Usage,  so  far  as  it  has  been  shown  to  exist,  and  general  principles  of  equity,  must, 
therefore,  form  the  foundation  of  the  Court's  judgment.  The  doctrine  of  the  Eng- 
lish Law,  nameh',  that  nothing  passes  to  a  Crown  lessee  but  what  is  specifically 
granted,  has  the  Court's  full  concurrence,  for  it  is  a  rule  founded  on  obvious  prin- 
ciples of  public  policy,  [301]  and  its  application  to  anj-  particular  nation  or 
community  cannot  fail  to  be  beneficial.  In  the  present  case  the  terms  of  the  lease 
itself  require  a  strict  adherence  to  the  rule,  for  in  clause  6  it  is  declared,  '  And  only 
such  portion  of  the  rights  of  Government  as  may  be  herein  specifically  granted  is 
hereby  L;ranted  to  you.'  AVas.  then,  any  proprietary  right  over  the  forests  specifi- 
cally granted  by  the  lease  to  PlaintifY?  The  Court  cannot  find  in  the  lease  anvthiug 
which  can  be  justh'  construed  into  the  grant  of  such  a  right.  Clause  2,  on  which 
Plaintift'  relies,  runs  as  follows: — '  The  waste  land  of  the  village,  including  Jungle- 
gurk,  Xaligurk,  and  Xowsad,  etc.,  is  hereby  granted  to  you  in  Mafee  (/.''.  free  from 
rent)  for  forty  years  from  1844-45.  You  are  to  make  the  necessary  outlay  and 
bring  it  under  tillage,  out  of  the  sweet  waste  land,  one  fourth  within  the  term  of  ten 
years  from  the  date  hereof;  and  you  should  in  tlie  same  manner  continue  to  do  so 
every  ten  years,  so  as  to  bring  the  whole  of  it  under  tillage  within  that  period  :  in 
failure  whereof,  the  produce  of  the  hay,  amounting  to  Rs.  27,  herein  deducted,  will 
be  collected  from  you  from  the  first  to  the  last  year  of  the  exemption.  You  are  to 
prepare  the  salt  land  for  cultivation  within  five  years  from  1844-45  ;  but  if  you  fail 
to  do  so,  a  fine  of  Rs.  500  will  be  imposed  upon  you,  and  after  the  expiration  of  forty 
years,  the  full  assessment,  according  to  the  prevailing  usage  of  the  country,  will  be 
collected  annually  from  you  on  such  land  as  may  l)e  under  cultivation,  as  well  as  on 
such  quantity  as  may  remain  waste  out  of  the  present  waste  entered  in  the  public 
accounts.'.  Now,  it  seems  clear  that  the  lands  conveyed  by  this  clause  were  the  cultur- 
able  waste  lands  of  the  village,  i.e.  the  lands  entered  under  the  [302]  head  of  '  Oshik  ' 
in  the  accounts,  and  described  in  the  lease  itself  as  subject  to  an  annual  assessment 
of  Rs.  27  while  they  continue  uncultivated,  which  assessment  was  remitted  to  the 
Plaintifi"  for  forty  years,  on  condition  that  he  brought  a  certain  portion  under  tillage 
during  each  interval  of  ten  years.  The  fact  that  no  express  mention  was  made  of 
the  forests  which  were  in  existence  at  the  time  the  lease  was  granted,  and  that  they 
were  not  included  in  the  prohibition  to  cut  taxable  trees,  will  not  justify  the  conclu- 
sion that  it  was  intended  to  confer  on  Plaintiff  a  proprietary  right  over  the  timber 
growing  on  these  forests.  It  is  evident  from  clause  6,  that  it  was  not  the  intention 
of  Government  to  grant  any  rights  to  the  Plaintiff  that  were  not  specifically  set  forth 
in  the  lease,  and  as  there  is  no  mention  of  any  seignorial  rights  over  forests,  mines, 
or  quarries,  such  rights  cannot  be  held  to  have  passed  to  the  Plaintiff.  The  evidence 
adduced  by  the  Plaintiff'  has  failed  to  establish  that  any  lessees  who  hold  on  the  same 
terms  as  himself  possess  the  right  of  disposing  of  the  timber  growing  in  tlieir  villages 
at  pleasure  :  the  landlords  whom  his  witnesses  have  deposed  to  have  been  in  the  habit 
of  exercising  such  rights,  with  the  exception  of  four,  have  been  shown  by  the  Defen- 
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dants  to  have  specific  grants  of  rights  over  trees  in  their  leases.  With  regard  to 
the  remainder,  it  was  for  the  I'laintitf  to  prove  tliat  they  held  under  leases  similar 
to  his  own  ;  and  as  he  liad  not  done  this,  it  may  not  unfairly  be  inferred  that  there 
were  sjieeial  irrants  in  tlie  leases  of  tliese  persons  also.  Allusion  was  made  at  the 
trial  to  tiie  rights  of  the  hereditary  Kliotes  of  the  Konkun,  whose  estates  were  acquired 
under  the  Marattah  Government,  over  the  timber  growing  in  [303]  their  villages, 
but  the  Court  has  deemed  it  unnecessary  to  enter  on  the  (luestion  of  the  rights  pos- 
sessed by  those  ]K'rsons.  The  tenure  of  the  hereditary  Khotes  and  the  holding  of 
the  Plaintiff  rest  on  different  foundation.  The  Plaintiti"s  title  originated  in  his 
lease,  and  is  limited  by  that  deed.  The  only  usage  which  the  Plaintiff  has  estab- 
lished is,  that  on  two  occasions  he  cut  such  wood  as  he  wanted  from  the  forests,  and 
that,  on  the  last  occasion,  he  sent  the  wood  he  had  cut  to  Bombay  ;  and  that  a  previous 
lessee,  wlio  lield  the  village  for  five  years  on  a  written  lease,  the  terms  of  which  are 
not  known,  did  the  same.  Usage  of  this  description  confers  no  prescriptive  right. 
The  Court,  then,  holds,  that  neither  by  the  terms  of  his  lease,  nor  by  any  recognized 
usage,  has  the  Plaintiff'  acquired  an  absolute  ownership  in  the  timber  such  as  he  has 
claimed  by  his  acts  :  but  it  is  also  of  opinion,  that  as  Lessee  for  a  long  term,  he 
possesses  an  equitable  right  to  take  from  the  forests  at  Ghatkopur  such  timber  as  he 
requires  for  the  construction  and  restoration  of  his  village  residence  and  farm 
buildings,  the  formation  and  preservation  of  fences,  and  the  making  and  repairing 
instruments  of  husbandry,  as  well  as  firewood  for  household  purposes  in  the  village. 
Such  privileges  are  in  most  countries  incident  to  farm  leases,  where  not  restrained 
by  covenant  ;  and  it  would  seem  from  the  evidence  of  the  Defendant's  witness,  the 
Mamlutdar  of  Salsette,  No.  38,  that  up  to  1840-41  tenants  of  all  descriptions  were 
permitted  to  cut  any  wood  they  pleased  in  the  forests  adjacent  to  their  lands  This 
licence  was  abused,  and  the  Government,  acting  in  the  public  interest,  instituted  a 
department  for  the  conservation  of  forests  ;  but  the  Court  does  not  believe  that  it 
was  ever  intended  to  deprive  either  [304]  the  cultivators  or  superior  land- 
holders of  the  use  of  wood  for  legitimate  farming  purposes,  which  they  had  hitherto 
enjoyed.  However  this  may  be,  it  is  shown  by  clause  25  of  the  lease,  that  at  the  time 
it  was  made,  the  Government  admitted  the  right  of  the  Ryots  in  Ghatkopur  and 
other  villages  to  take  wood  from  the  forests  ;  and  no  special  restriction  having  been 
placed  on  the  Plaintiff,  it  may  be  presumed  that  it  was  not  intended  he  should  be 
placed  in  a  worse  position  than  his  under  tenants.  The  Court,  therefore,  holds, 
that,  under  the  lease,  he  did  possess  the  right  to  cut  timber  and  firewood  to  the 
extent  above  stated,  subject  to  the  orders  of  Government  with  regard  to  the  time  and 
manner  in  which  the  timber  should  be  felled  and  removed.  On  the  .second  issue, 
the  Court  having  declared  the  extent  of  the  right  which  it  considers  to  have  been 
possessed  by  the  Plaintiff  under  the  lease,  the  remaining  question  to  be  determined 
is,  whether  he  has  suffered  damage  from  any  infringement  of  that  right.  It  would 
appear  that  he  has  been  the  real  trespasser,  for  he  attempted  to  clear  the  forest,  not 
for  the  purpose  of  extending  the  cultivation,  but  with  a  view  solely  to  his  private 
profit.  The  Government  Officers  were  undoubtedly  justified  in  stopping  this  illegal 
usurpation,  and  no  damage  can  be  claimed  from  them  on  account  of  any  loss  that 
the  Plaintiff  may  have  suffered  through  his  own  irregular  proceedings.  The  Plain- 
tiff has  not  established  that  the  Defendants  ever  prevented  his  enjoyment  of  the 
limited  right  which  the  Court  considers  he  possesses,  and  it  is  clear  that  the  conces- 
sion of  this  restricted  privilege  was  never  sought  for  by  him,  and  was,  therefore, 
never  refused.  The  Court,  under  these  circumstances,  consider  the  claim  for  damage 
altogether  [305]  inadmissible,  and  it  consequently  decrees  for  the  Defendants  with 
all  costs  on  the  Plaintiff." 

The  Appellant  appealed  against  this  decree  to  the  High  Court  of  .Judicature  at 
Bombay.  In  his  grounds  of  appeal  it  was  urged,  that  the  forest  which  the  Appellant 
claimed  tlie  right  to  fell,  grew  on  lands  conveyed  by  the  second  clause  of  his  lease  : 
that  as  the  fourth  clause  expressly  prohibited  the  lessee  from  cutting  brab,  date,  and 
other  trees  liable  to  taxation,  it  thereby  implied  that  the  lessee  was  entitled  to  cut 
all  other  trees  ;  that  the  reservation  in  the  sixth  clause  had  no  reference  to  the  rights 
of  property  conveyed  by  the  lease  ;  that  the  District  Judge  should  have  treated  the 
lease  as  if  it  had  been  granted  by  a  private  individual ;  and  that  it  should  not  have 
been  construed  by  the  rules  of  law  applicable  to  leases  for  vears  in  Eng-land. 
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The  appeal  was  heard  by  the  High  Court  at  Bombay,  consisting  of  the  acting 
Chief  Justice  Arnould,  and  the  Justices  Newton  and  Junardhun  Vasood-ewji,  on  the 
29th  of  June  and  27th  of  July,  1864,  when  the  Court  gave  judgment,  affirming  the 
deere«  of  the  District  Court  with  costs. 

The  present  appeal  was  from  this  judgment. 

The  case  of  the  Appellant  was,  that,  according  to  the  true  construction  of  the 
Cowl,  the  material  portions  of  which  are  iiereinbefore  mentioned,  the  Appellant  was 
only  prohibited  by  that  instrument  from  cutting  down  trees  that  were  liable  to  taxa- 
tion, and,  therefore,  had  a  right,  according  to  the  maxim  "  eipres^iio  unius  est 
exclusio  uUerlux,"  to  cut  down  trees  not  liable  to  taxation,  and,  by  a  necessary 
implication,  he  also  had  a  right  to  remove  them  ;  that  he  had  the  same  [306]  rights 
by  custom  as  were  exercised  by  other  Khotes  in  the  same  Talooka,  of  felling  and 
appropriating  to  their  own  use  the  unassessed  trees  within  their  respective  boun- 
daries; that  the  law  of  England,  which  had  lieen  referred  to  iu  the  Court  of  First 
Instance,  relating  to  the  reciprocal  or  conflicting  rights  of  Lessors  and  Lessees,  or 
tenants  in  reversion  or  remainder,  with  respect  to  timber  or  trees,  did  not  apply; 
and  that  at  the  time  of  the  granting  the  Cowl  there  was  not  in  force  within  the  Island 
of  Salsette  an}-  law  restraining  Lessees  for  years  from  felling  or  disposing  of  trees 
not  liable  to  taxation  growing  upon  their  holdings,  unless  by  express  agreement. 

For  the  Respondent  it  was  contended,  first,  that  the  Cowl  to  the  Appellant  did 
not  confer  on  him  the  right  to  cut  down  and  appropriate  the  forest  timlier  in 
question,  and  that  nothing  short  of  a  specific  grant  could  convey  such  a  right;  and, 
secondly,  that  the  Appellant  had  failed  to  prove  that  there  was  any  customary 
right  on  the  part  of  a  Lessee  under  a  Government  lease  to  cut  down  and  appropriate 
to  his  own  use  such  forest  timber. 

Bom.  Regs.,  IV.  of  1827,  sec.  26  ;  I.  of  1808,  sec.  4,  cl.  1  ;  and  Acts,  Nos.  I.  and  IV. 
of  1865  were  referred  to  in  the  course  of  the  argument. 

Mr.  Manisty,  Q.C.,  and  Mr.  T.  Chisholm  Anstey,  for  the  Appellant,  and  Mr. 
Forsyth,  Q.C.,  and  Mr.  Merivale,  for  the  Collector  of  Tanna  and  Conservator  of 
Forests. 

Without  calling  on  the  Respondents'  Counsel,  their  Lordships  delivered  judg- 
ment by 

The  Right  Hon.  Lord  Cairns. — In  this  case  a  plaint  was  filed  in  the  Konkuni 
Dis-[307]-trict  Court  by  the  Appellant,  and  the  complaint  which  he  made  was 
founded  on  a  lease  which  was  granted  to  him  by  the  Acting  Collector  of  the  District 
of  Tanna,  on  the  31st  of  December,  1845,  of  the  village  of  Ghatkopur.  The  com- 
plaint was  that,  contrary  to  the  terms  of  that  lease,  the  Defendants  did  not  allow  the 
Appellant  to  fell  unassessed  trees  in  the  village,  or  to  apply  them  to  his  own  use, — 
that  is,  to  carry  off  the  trees  from  the  ground  on  which  they  grew,  and  to  dispose 
of  them  to  the  use  of  the  Appellant ;  that  claim  being  on  the  face  of  it  founded  upon 
the  lease  which  had  been  granted  to  the  Appellant. 

The  evidence  with  regard  to  this  timber  is  to  be  found  in  the  testimony  of 
Ruhimoo  Kosum.  That  witness  thus  describes  the  timber: — "I  know  Ruttonji 
Edulji,  the  Plaintiff  in  this  case.  Three  or  four  years  ago  I  entered  into  a  contract 
with  him  to  cut  all  the  teak,  blackwood,  and  kheir  trees,  small  and  great,  in  the 
forests  of  Ghatkopur,  for  Rs.  4900.  It  was  agreed  that  I  should  cut  the  trees  at 
my  own  cost.  I  accordingly  cut  a  portion  of  the  trees,  but  was  prevented  from  doing 
so  by  the  Government  authorities,  and  the  trees  cut  down  were  attached,  and, 
tiierefore,  I  could  not  remove  the  trees.  I  paid  Ruttonji  Edulji  Rs.  1225  on  account 
of  the  contract,  but  as  the  wood  was  not  made  over  to  me,  Ruttonji  Edulji  paid  me 
Rs.  1950,  including  expenses,  etc."  In  answer  to  the  Defendants'  questions,  he 
says, — "  Some  of  the  trees  for  which  I  had  made  a  contract  were  timber  trees,  and 
some  were  fit  for  firewood,  and  had  I  carried  out  the  contract  I  should  have  cut 
down  all  the  teak,  blackwood,  and  kheir  trees,  great  and  small.  Some  of  the  trees 
would  only  have  been  fit  for  fire-[308]-wood,  other  jungle  trees  fit  for  firewood 
would  have  remained  in  the  forests  of  Ghatkopur.  I  took  the  said  contract  at  a 
public  sale,  and  there  was  a  written  agreement  for  the  same.  I  have  not  brought 
it  with  me.  The  auction  was  held  in  the  village  of  Ghatkopur."  Afterwards,  in 
answer  to  the  Court's  questions,   he  savs, — "  If  I   had  cut  the  trees  according  to 
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thf  contract,  wood  to  the  value  of  Ks.  1000  or  Rs.  200O  would  have  been  left  in  the 
iiui.'lo.  Before  I  was  prevented  by  the  authorities  from  removing  the  wood,  I 
sold" about  Ks.  300  worth  of  wood  to  the  neighbouring  villagers,  and  the  said  sum 
was  accounted  for."  ■,-,,.       i,  m, 

Another  witness  of  the  Appellant,  Manockjee  Rustomjee,  adds  this:  lliere  are 
iun.'lc  (iharaks  at  Ghatkopur,  which  are  on  the  tops  of  the  hills  and  on  the  baiiks 
of  nivines.  If  the  jungle  were  not  cleared,  rice  would  not  grow,  but  other  grains 
nii.'ht  .'row  there;  but  it  is  not  the  custom  here  to  raise  other  grains;  but  grass 
would  grow  on  the  said  land.  When  the  Plaintiff  got  the  village,  in  a.d.  18-15, 
Government  had  no  right  to  the  jungles  in  the  Talooka  Salsette,  nor  did  Govern- 
ment interfere.  I  have  no  knowledge  whatever  regarding  the  other  villages  of 
Government.  The  Plaintiff  did  not  fell  the  trees  on  the  jungle  Gharak  with  the 
intention  of  bringing  the  land  into  cultivation." 

The  claim,  therefore,  is  not  to  cut  certain  trees  for  the  purpose  of  clearance  or 
cultivation — not  to  cut  certain  trees  for  the  purpose  of  repairs  or  consumption  on 
the  ground  of  which  the  Appellant  is  lessee — but  to  sell  to  a  Timber  Merchant  the 
whofe  of  the  trees,  large  and  small,  upon  the  land,  to  be  cut  and  carried  away  by  him 
for  his  own  purposes. 

[309]  It  will  be  convenient  now  to  observe  the  position  of  the  Appellant  under 
the  lease  upon  which  he  grounds  his  claim. 

The  petition  for  that  lease  is  in  these  terms  : — "  That  your  Petitioner  is  desirous 
of  farming  the  village  of  Ghatkopur,  on  the  Island  of  Salsette,  and  prays  that  your 
Honourable  Board  will  be  pleased  to  lease  it  to  him  on  the  same  terms  as  villages 
have  been  granted  to  different  individuals  in  Salsette.  In  submitting  this  applica- 
tion to  your  Honourable  Board's  favourable  consideration,  your  Petitioner  begs  to 
state  that  he  is  aware  there  is  in  the  village  in  question  little  or  no  waste  land, 
whereby  he  could  at  present  much  beneht  himself,  but  he  is  desirous  of  obtaining 
it  to  o-ive  effect  to  a  speculation  which  he  lias  had  for  a  long  time  under  considera- 
tion, viz.  the  recovering  a  large  tract  of  swamp  land,  for  the  purpose  of  converting 
it  into  salt  batty  fields  and  salt  pans.  Your  Petitioner  wishes  to  lay  out  capital 
on  the  work  contenjplated,  which,  when  finished,  he  feels  assured,  while  it  will 
benefit  himself,  will  much  improve  the  village,  benefit  the  Ryots,  and  increase  the 
revenue  which  Government  derives  from  it." 

Founded  on  that  application,  the  lease  was  made  on  the  31st  of  December,  IS-tS. 
It  begins  by  stating  that  the  Lessee  had  "  petitioned  Government  on  the  23rd  May, 
1843,  that  if  the  village  of  Ghatkopur  Turf  Trombay,  Talooka  Salsette,  be  allowed 
to  you  in  farm,  in  the  same  manner  as  villages  have  been  granted  to  other  Farmers 
in  Salsette,  that  you  would  reclaim  certain  swampy  land,  and  that  you  would  form 
salt  pans  and  salt  batty  fields,  whereby  the  inhabitants  on  the  one  hand,  and  the 
(Government  on  the  other,  will  be  much  benefited.  Your  application  [310]  having 
been  duly  reported  upon  by  the  Acting  Collector,  under  date  the  lOth  August,  1843, 
(iovernment,  in  its  Secretary's  letter,  dated  4th  September  following.  No.  2903, 
intimated  its  sanction  to  the  aforesaid  village  being  granted  to  you  in  farm ; 
accordingly  it  is  hereby  leased  to  you  from  the  year  1844-45,  for  a  period  of  ninety- 
nine  years,  on  the  revenues  of  the  year  1842-43  (exclusive  of  the  Abkary),  on  the 
following  conditions."  The  objects,  therefore,  for  which  the  lease  was  solicited, 
and  the  objects  for  which  the  lease  was  granted,  were  the  reclaiming  certain  swampy 
land,  and  forming  salt  pans  and  salt  batty  fields,  together  with  such  incidental 
advantages  as  might  be  obtained  from  the  use  of  the  waste  land  as  it  then  stood  in 
the  village. 

It  may  be  convenient  to  advert  here  to  an  argument  which  was  much  pressed 
upon  their  Lordships,  namely,  that  inasmuch  as  the  application  had  been  for  a 
lease  to  be  made  in  the  same  manner  as  villages  had  been  granted  to  different 
individuals  in  Salsette,  therefore,  as  it  was  contended,  this  lease  was  upon  whatever 
terms  it  might  be  found  that  leases  had  been  made  to  other  Farmers  in  that 
District. 

Their  Lordships  are  of  opinion  that,  although  the  application  was  general,  the 
response  was  specific  and  clear.  The  answer  to  the  application  was,  that  a  lease 
would  be  granted  on  "  the  following  conditions."  which  are  described  in  the  lease 
itself,  and  which,  therefore,  determine  the  contract,  and  the  only  contract,  between 
the  parties. 
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Proceeding  with  the  lease.  Tlie  tirst  clause  describes,  as  it  states,  the  details 
of  the  boundaries,  houses,  inhabitants,  lands,  and  the  Juniniabundy  of  the  village. 

It  is  important  to  observe  that,  among  the  details  [311]  of  lands  under  this 
head,  it  is  admitted  there  are  no  lands  upon  which  the  trees  in  ([uestion  are  grow- 
ing. The  lands  described  under  the  first  head  are  the  arable  or  cultivated  lands 
of  the  village,  and  certain  limited  waste  land  described  by  admeasurement.  It 
is  admitted  that  they  had  not  growing  upon  them  any  of  the  trees  which  are  now 
in  question.  The  second  section  of  the  lease  provides  that  "  the  waste  land  in  the 
village,  including  Junglegurk,  Naligurk,  and  Nowsad,  etc.,  is  hereby  granted  to 
you  in  Mafee  (that  is  to  say  rent  free)  for  four  years  from  1844-45.  It  then  pro- 
vides that  this  waste  land  was  to  be  brought  under  tillage,  "  out  of  the  sweet  waste 
land,  one-fourth  within  the  term  of  ten  years  from  the  date  hereof ;  and  you  should 
in  the  same  manner  continue  to  do  so  every  ten  years  from  the  date  hereof  ;  and  you 
should  in  the  same  manner  continue  to  do  so  every  ten  years,  so  as  to  bring  the 
whole  of  it  under  tillage  within  that  period,"'  that  is,  so  that  at  the  expiration  of 
forty  years  the  whole  might  be  under  tillage  and  bring  revenue  to  the  Government 
accordingly. 

It  is  to  be  observed  here  again,  that  it  is  admitted  that  tlie  land  upon  which 
the  timber  now  in  question  grows  was  not  included  under  the  second  head.  The 
contest,  indeed,  of  the  Appellant  is,  that  for  the  laud  upon  which  that  timber  is 
growing  he  is  under  no  circumstances  to  be  called  upon  to  pay  rent. 

The  32nd  clause  of  the  lease  states, — ''  There  are  in  the  aforesaid  village  about 
150  Beegas  of  swampy  land,  which  might  be  made  available  for  salt  pans;  you  are, 
therefore,  as  proposed  by  you  in  your  petition,  to  expend  whatever  sum  of  money 
uiay  be  considered  necessary,  and  convert  the  said  land  into  salt  [312]  pans,  within 
five  years  from  1844-45,"  under  a  certain  penalty  in  the  event  of  failure  so  to  do. 

It  is  admitted,  again,  that  with  regard  to  the  lands  specified  under  tlie  o2nd 
head,  none  of  the  timber  is  growing  upon  that  land.  We  have,  then,  under  the 
2nd  and  .'52nd  heads  of  the  lease  an  enumeration  of  the  whole  of  the  land  upon 
which  any  operation  of  farming  or  reclaiming  was  to  be  performed  by  the  lessee. 
It  is  for  the  land  specified  under  those  heads,  and  for  that  land  alone,  that  any  rent 
or  any  assessment  is  to  be  paid  by  the  lessee;  and  for  the  land  upon  which  the 
timber  ii.  question  is  now  growing  no  rent  had  already  been  ])aid,  or  is  in  any 
event  to  be  paid. 

Then  there  are  a  series  of  provisions,  especially  contained  in  paragraphs  6,  7, 
9,  10,  11,  12,  25,  26,  27,  28,  and  29,  which  provide  for  the  preservation  and  pro- 
tection of  the  possessory  and  other  rights  of  the  Ryots  and  other  persons  having 
pre-existing  claims  upon  land  in  the  village.  Among  them  is  an  important  section, 
referred  to  in  the  argument,  the  6th,  that  provides  as  follows,  ''  It  is  clearly  to  be 
understood  that  this  lease  confers  no  right  which  Government  does  not  now  possess, 
and  only  such  portion  of  the  rights  of  Government  as  may  be  herein  specificially 
granted,  is  hereby  granted  to  you." 

We  are  in  a  position,  from  this  statement  of  the  paragraphs  of  the  lease,  to 
understand  distinctly  the  objects  for  which  the  lease  was  granted.  The  first  object 
was  to  enable  the  Lessee  to  cultivate  the  arable  land.  The  second  object  was  to 
enable  him,  and  to  oblige  him,  to  reclaim  and  bring  under  tillage  certain  specified 
waste  lands — land  other  than  that  upon  which  this  timber  is  growing.  The  third 
object  was  [313]  to  convert  into  salt  pans  150  Beegas  of  land,  being,  again,  land 
other  than  that  upon  which  the  timber  in  question  is  growing. 

Over  and  above  these  three  objects,  lie  was  to  be  styled  the  "  Farmer  "  of  tlie 
village  ;  not  that  he  was  to  have  possession  of  other  parts  of  the  village,  or  to  dis- 
possess those  already  in  occupation — not  that  he  was  to  be  the  cultivator  or  Farmer 
of  other  parts  in  the  English  sense  of  the  term  "  Farmer  " — but,  as  the  12th  section 
expressly  provides,  "  In  respect  to  the  above-named  village,  you  are  considered 
Farmer  thereof  ;  you  are,  therefore,  to  exercise  the  authority  vested  in  Farmers 
by  chap.  6  of  Regulation  XVII.  of  1827,  or  such  as  may  be  hereafter  vested  in  them 
by  any  new  enactment." 

Upon  referring  to  this  Regulation,  it  is  apparent  that  the  term  "  Farmer  "  is 
used,  not  as  a  cultivator  of  the  ground,  but  as  a  Farmer  of  the  public  revenue, — 
a  person,  namely,  who  would  stand  between  the  Government  and  the  Rvots  as  posses- 
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sors  of  the  ground  in  the  village;  he  beiug,  as  it  were,  the  custodian  or  Ranger, 
taking  care  that  the  revenue  of  the  Government  was  collected,  and  the  rights  of 
the  Government  as  against  the  possessors  in  the  village  maintained. 

At  the  time,  then,  tiiat  this  lease  was  made,  the  whole  of  the  land,  and  all  the 
rights  connected  with  the  land,  subject  to  such  claims  as  third  parties  might  have 
upon  it,  belonged  to  the  Government.  The  trees  upon  the  land  were  part  of  the 
land,  and  the  right  to  cut  down  and  sell  those  trees  was  incident  to  the  proprietor- 
ship of  the  land. 

The  Appellant,  therefore,  who  complains  of  an  interruption  such  as  is  described 
in  his  plaint,  must  [314]  ground  his  title  to  these  trees,  and  the  right  to  cut  them 
down,  either  ui)un  this,  first,  that  it  is  a  necessary  incident  of  the  lease  by  reason 
of  the  objects  of  the  lease  ;  or,  secondly,  under  some  positive  law  ;  or,  thirdly,  under 
some  custom  to  be  incorporated  in  the  lease;  or,  fourthly,  under  the  express  terms 
of  the  lease. 

Now,  as  regards  the  right  to  cut  timber  being  necessarily  incident  to  the  lease, 
it  plainly  is  not  so.  There  was  no  work  to  be  done,  and  apparently  no  right  to 
execute  any  work,  upon  the  land  on  which  this  timber  grows.  Clearance  or  cultiva- 
tion of  the  other  land  might  require  the  cutting  of  timber  on  that  other  land,  but 
that  right  does  not  come  into  question  in  the  present  suit. 

As  to  positive  law,  none  has  been  cited  to  justify  what  has  been  done  by  the 
present  Appellant.  We  were  referred  to  Bombay  Regulation  I.  of  1808  with  regard 
to  the  Island  of  Salsette ;  but,  so  far  as  that  Regulation  is  concerned,  the  whole  drift 
and  tenor  of  it,  when  it  deals  with  timber  at  all,  is  in  favour  of  the  preservation  of 
the  right,  and  not  of  the  surrender  of  the  right,  in  the  Government  to  the  timber. 

The  Appellant,  however,  relies  upon  a  custom  which  he  says  justified  the  cutting 
of  timber  ;  and  evidence  of  that  custom  has  been  adduced. 

Their  Lordships  would  entertain  very  considerable  doubt  whether  any  evidence 
of  custom  could  be  allowed  to  control  the  express  stipulations  which  they  find  in 
the  lease  of  this  village;  but,  turning  to  the  evidence  which  has  been  given  in 
support  of  the  alleged  custom,  their  Lordships  find  that  several  of  the  witnesses, 
speaking  to  that  custom,  admit  that  the  villages  upon  which  they  say  timber  has 
been  cut  [315]  down  by  the  Lessees,  were  villages  leased  under  written  contracts, — 
contracts  which  dealt,  in  some  way  or  other,  with  the  subject  of  the  timber;  con- 
tracts, therefore,  which  prevented  any  general  custom  flowing  out  of  the  rights 
exercised  by  those  tenants.  Their  Lordships  find  that  other  of  the  witnesses,  when 
speaking  of  the  timber  cut  on  other  villages,  expressly  state  that  timber  has  been 
cut,  not  as  of  right,  but  by  permission  of  the  Government.  And  their  Lordships 
find  generally  with  respect  to  all  the  witnesses,  or  all  but  one,  that  they  are  silent 
as  to  any  information  leading  them  to  judge  whether  the  timber  which  they  say 
was  cut,  was  cut  for  the  purpose  of  repairs  or  other  consumption  in  the  villages, 
or  was  cut  for  the  purpose  of  clearance  or  cultivation,  or  cut  (as  the  right  to  cut 
is  here  alleged)  for  the  purpose  of  sale  or  other  disposition  as  property  of  the 
tenant. 

Their  Lordships,  therefore,  are  of  opinion  that  the  allegation  of  custom  entirely 
fails  to  be  supported  by  evidence. 

With  regard,  lastly,  to  any  express  right  given  bv  the  lease  itself,  their  Lord- 
ships can  find  none :  on  the  contrary,  the  6th  clause,  which  has  been  already 
referred  to,  expressly  declares  that  only  such  portion  of  the  rights  of  the  Govern- 
ment as  may  be  therein  specifically  granted  is  thereby  granted  to  the  Lessee. 

The  4th  clause,  however,  was  said  by  implication  to  confer  the  right  to  cut  that 
timber.  The  words  of  that  clause  are  these: — "You  are  prohibited  from  cutting 
down  or  destroying  any  brab,  date,  or  other  trees  liable  to  taxation,  without  the 
permission  of  the  Collector." 

[316]  Their  Lordships,  however,  do  not  consider  that  this  clause  is  susceptible 
of  the  implication  which  is  derived  from  it  by  the  Appellant. 

In  the  course  of  clearing  and  cultivating  the  waste  land  which  the  Appellant 
was  obliged  to  clear  and  to  cultivate,  it  naturally  would  be  requisite  to  cut  down 
and  remove  the  timber  growing  upon  that  waste  land,  and  their  Lordships  read 
that  permission  as  simply  declaring  that  if,  with  reference  to  that  timber  which  it 
would  thus  be  necessary  to  cut  down  and   remove,   any  of  it  was  "  brab,  date,  or 
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other  trees  liable  to  taxation  " — even   as  to  sucli  tinilier,  none  should  be   removed 
without  the  express  permission  of  the  Collector. 

Their  Lordships,  tlierefore,  are  of  opinion  that  the  case  of  tlie  Appellant  entirely 
fails;  they  concur  with  the  judgments  pronounced  by  the  Judge  of  the  District 
Court,  and  by  the  appellate  Court  at  Bombay;  and  they  will  humbly  advise  Her 
Majesty  that  the  appeal  should  be  dismissed  with  costs. 


[317]  TAREEXY  CHURX  BONNERJEE —^/^/^eZ/oM^;  WILLIAM  MAITLAND  and 
FREDERICK  ADDINGTON  GOOBENOVGE—Eespondents*  [July  11  and 
12,  1867]. 

On  appeal  from  the  High  Court,  of  Judicature  at  Calciiita. 

A.  By  Deed  of  trust  charged  real  estate  to  secure,  among  other  things,  a  debt 
alleged  to  be  due  by  him  to  his  grandfather's  estate,  on  account  of  sums 
received  by  him  from  a  debtor  to  that  estate.  A.  at  that  time  was  in  a 
state  of  indebtedness,  which  occasioned  his  afterwards  becoming  an  In- 
solvent. Such  Deed,  in  the  circumstances,  held,  so  far  as  related  to  A.'s 
alleged  debt,  fraudulent  and  void  as  against  his  Creditors. 

On  a  Bill  filed  by  the  A.ssignees  of  the  Insolvent  to  cancel  such  a  Deed,  the  pro- 
perty being  immoveable,  and  the  parties  (Defendants)  claiming  a  lien  thereon 
for  hoiKi  fide  debts,  the  remedy,  if  any  equity  exists,  independent  of  the 
deed,  would  be  by  a  cross  Bill  [11  Moo.  Ind.  App.  336]. 

The  rule  of  the  appellate  Court  is,  that  it  will  not,  on  a  question  of  fact,  reverse 
an  unanimous  judgment  of  the  Courts  in  India,  unless  the  very  clearest 
proof  is  showii  that  such  decision  is  erroneous  [11  Moo.  Ind.  App.  338,  339]. 

The  appeal  in  this  case  was  brought  from  a  decree  of  the  High  Court  in  Cal- 
cutta, varying  and  amending  a  previous  decree  made  by  two  of  the  Judges  of  that 
Court,  in  its  ordinary  original  civil  jurisdiction,  in  a  suit  instituted  by  Richard 
Stuart  Palmer,  since  deceased,  and  afterwards  represented  by  the  Respondents,  liis 
Executors,  against  the  Appellant,  together  with  Obhoychurn  Bonnerjee,  an  Insolvent 
debtor,  Ramessur  Chowdry,  a  Trustee,  and  John  Cochrane,  [318]  Official  Assignee 
of  the  estate  and  effects  of  the  Insolvent.  The  Bill  prayed  that  it  might  be  declared 
that  a  Deed  of  assignment  in  trust,  dated  the  25th  of  April,  1843,  executed  by 
Obhoychurn,  a  Trader  in  embarrassed  circumstances,  in  favour  of  his  Mother, 
Hurrosoondery  Dabee,  was  fraudulent  and  void,  and  tliat  the  same  might  be  set 
aside,  as  against  the  Plaintiff,  and  cancelled  ;  that  the  Plaintiff  might  be  declared 
entitled  to  an  absolute  estate  in  possession  of  one  undivided  moiety  of  certain  real 
estate,  which  had  belonged  to  Obhoychurn,  the  subject  of  the  assignment,  and  the 
rents  and  profits;  that  the  Defendants  might  be  directed  to  let  the  Plaintiff  into 
possession  of  the  same  without  any  disturbance  from  the  above-named  Appellant, 
who  was  entitled  to  the  other  moiety  ;  and  that,  if  necessary,  the  relief  to  be  granted 
might  be  decreed  to  be  supplemental  to  the  relief  granted  in  a  former  suit  brought 
in  the  same  Court,  in  wliich  John  Storm  and  others.  Creditors  of  Obhoychurn, 
tlirougli  whom  the  Plaintiff,  as  a  purchaser,  claimed  title,  were  Plaintiffs. 

The  question  raised  in  the  suit  was,  whether  the  Appellant,  as  one  of  the  residuary 
legatees  in  remainder  under  the  Will  of  one  Doorgachurn  Chuckerbutty,  deceased, 
was  entitled  to  claim  any  benefit  under  the  above  Deed  of  assignment  in  trust,  and 
which,  by  a  final  decree  (made  in  the  former  suit  above  mentioned),  had  been 
declared  and  decreed  to  be  fraudulent  and  void  as  against  the  Creditors  of  Obhoy- 
churn and  the  Plaintiffs  in  that  suit,  but  which  last-mentioned   decree  had   r&- 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan 
AVilliams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley.  Assessor, — The 
Right  Hon.  Sir  Lawrence  Peel. 

121 


XI  MOORE  IND.  APP.,  319       TAREKNY  CHURN  BONNER.TEE  V.   MAITLAND  [1867] 

served  to  Ramessur  Cliowdry,  and  Nemychurn  Bomierjee  (since  deceased),  as 
Trustees  under  tlie  Deed,  and  to  all  persons  other  than  the  Defendants  in  that 
[319]  suit,  namely,  Obhoychurn  and  his  Mother,  Hurrosoondery,  any  rights  and 
interests   which   they   might   have   under  the   Deed. 

The  tiist  of  tlie  two  decrees  made  in  the  suit  in  which  the  present  appeal  arose 
declared  tliat  the  Deed  was  not  a  good  and  valid  security  to  Tareeny  Churn  Bonner- 
jee  and  the  Executors  of  Doorgachurii  Cliuckerbutt}',  for  Rs.  43,674;  and  interest, 
that  sum  being  part  of  an  alleged  balance  of  account,  namely,  of  Rs.  87,500,  which 
formed  the  consideration  of  the  Deed,  dated  the  25th  of  April,  1.S43;  but  that  the 
latter  should  stand  and  be  a  good  and  valid  security  as  far  as  the  above  Appellant 
was  interested  thereunder  for  the  remaining  ))art  of  the  consideration  therein 
mentioned.  This  decree  at  the  same  time  declared,  that  the  Deed  was,  on  the 
ground  of  fraud,  invalid  against  Creditors,  not  having  been  made  hffii/i  fide,  and 
■  executed  for  a  good  consideration,  by  Obhoychurn.  Both  parties  appealed  against 
that  decree.  The  second  of  the  two  decrees  was  made  by  the  High  Court  in  its 
appellate  jurisdiction,  and  it  varied  the  decree  of  the  lower  Court,  by  decreeing, 
not  only  that  the  deed  was  fraudulent  and  void  against  Obhoychurn's  Creditors,  and 
in  particular  against  the  Plaintiff  and  those  persons  through  whom  he  claimed 
title  to  the  one  undivided  moiet}-  of  the  real  estate  aforesaid,  but  also  that  the 
Appellant  was  not  entitled  to  any  interest  or  benefit  under  the  Deed — first,  because 
the  latter  was  declared  and  decreed  to  be  fraudulent  and  void  :  and,  .secondly, 
because,  even  if  the  Deed  had  been  bn7ia  fide,  there  was  no  express  trust  therein 
declared  in  the  Appellant's  favour,  and  further,  that  he  had  failed  to  prove  that  he 
was  interested  in  any  part  of  the  alleged  [320]  consideration  mentioned  in  the 
Deed,  or  in  the  amount  thereby  .secured. 

The  facts  of  the  case  were  as  follows:  — 

In  July,  1825,  one  Doorgachurn  Chuckerlnitty,  of  Calcutta,  died,  possessed 
of  considerable  property,  having  made  a  Will,  whereby  he  devised  and  bequeathed, 
as  to  his  residuary  estate,  as  follows: — "I  give,  devise,  and  bequeath  the  same  to 
my  only  daughter,  Sreemutty  Hurrosoondery  Dabee,  to  and  for  the  term  of  her 
natural  life,  and  after  the  decease  of  my  said  only  daughter  I  will  and  direct  " 
(certain  payments  to  be  made  to  the  daughters  of  such  daughter)  and  then,  "  I  give, 
devise,  and  bequeath  all  the  residue  of  my  said  real  and  personal  estate  and  pro- 
perty so  hereinbefore  bequeathed  to  my  said  daughter  for  life,  unto  all  and  every 
the  sons  of  my  said  daughter  ;  if  there  shall  he  more  than  one  spn,  equally  to 
be  divided  between  the  said  sons  share  and  share  alike,  as  tenants  in  common," 
and  he  appointed  Goureychurn  Bonnerjee,  Bissonauth  Muttyloll,  and  Obhoychurn 
Bannerjee  his  Executors,  the  two  first  of  whom  alone  proved  the  Will. 

Doorgachurn  Chuckerbutty,  in  his  lifetime,  had  had  money  transactions  with 
Mr.  Marjoribanks,  the  Resident  at  Santipore,  and  at  the  time  of  his  death  was  a 
Creditor  of  Marjorilaanks  for  Rs.  20,000  and  interest,  due  on  a  Bond. 

The  case  of  the  Appellant  w-as,  that  in  the  year  1822,  Obhoychurn  Bonnerjee 
was  appointed  Dewan  to  Marjoribanks,  and  in  1823  he  acted  as  private  Agent  for 
Marjoribanks.  After  the  death  of  Doorgachurn  Chuckerbutty,  his  Executors  being 
informed  that  Obhoychurn  Bonnerjee  was  in  the  receipt  of  private  funds  belonging 
to  Marjoribanks,  expected  [321]  that  he  would,  out  of  those  funds,  repay  the  amount 
due  by  him  to  Doorgachurn  Chuckerbutty's  estate,  and  although  he  appeared  to 
have  received  large  sums  on  account  of  Marjoribanks,  he  never  paid  it  over  either 
to  Marjoribanks  or  the  Executors ;  and  it  was  stated  by  the  Appellant  that,  in 
March,  1830,  Marjoribanks  wrote  the  following  letter  to  Obhoychurn  Bonnerjee: 
"  You  may  as  well  bring  up  your  private  account  with  me  and  compare  it  with 
mine.  It  must  be  rather  large  again.st  you  ;  however,  we  shall  have  no  difficulty 
in  coming  to  a  settlement."  It  was  alleged  that  this  settlement  was  effected  by 
the  amount  due  by  Obhoychurn  Bonnerjee  to  Marjoribanks,  and  which,  according 
to  the  account  as  .stated  in  liis  Books,  amounted  to  Rs.  43,674,  being  transferred 
to  the  credit  of  the  latter's  account  with  the  Executors  of  Doorgachurn  Chuckerbutty, 
they  debiting  Obhoychurn  Bonnerjee  with  that  amount,  and  accordingly,  on  the 
21st  of  August,  1830,  Marjoribanks  sent  to  the  Executors  the  following  draft  on 
Obhoychurn  Bonnerjee: — "Please  to  pay  to  Goureechurn  Bonnerjee  and  Bisso- 
nauth Muttyloll,  Executors  to  the  estate  of  Doorgachurn  Chuckerbutty,  the  sum  of 
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sicca  rupees  forty-three  thousand  six  Inindred  and  seveiity-four,  l)ciiig  the  amount 
balance  of  account  between  us. 

43,674.  E.  Marjoribauks, 

Santipore.  21  August,  1830." 

This  draft  was  enclosed  in  a  letter  signed  by  Marjoribanks  to  the  Executors, 
and  at  the  same  time  the  following  letter  was  al.so  written  liy  iiini  to  Obhoychurn 
ISounerjee: — "Obhoychurn, — On  paying  Goureechurn  Bonnerjee  and  Uissiiuauth 
Muttyloll,  Executors  to  tlie  estate  of  your  grandfather,  the  di'aft  1  [322]  iiave  given 
them  for  S.  Rs.  43,674,  all  accounts  between  u.s  are  settled. — Your  Friend. 

E.    Marjoribanks." 

The  draft  was  endorsed  in  Ijlank  by  Executors  and  handed  over  to  Obhoychurn 
Honnerjee,  together  with  tlie  Bond  of  Marjoribanks  ;  but  instead  of  the  money  being 
actually  paid  by  Obhoychurn  Bonnerjee  to  the  Executors,  it  was  debited  against 
him  in  their  accounts,  and  he  in  his  own  account  Books  debited  himself  with  the 
amount  as  due  to  the  Executors,  having  given  credit,  as  licfore  mentioned,  to 
Marjoribanks. 

Soon  afterwards  Obhoychurn  Bonnerjee  began  to  engage  in  trade,  and  bad  large 
transactions  with  many  houses,  and  from  that  time  the  sum  of  Rs.  4;'), 674  was  debited 
against  Obhoychurn  Bonnerjee  in  account  with  the  Executors,  and  he  obtained 
other  advances  from  the  estate.  It  was  further  alleged,  that  the  account  was 
prepared  by  Obhoycluirn  Bonnerjee  in  consequence  of  his  Mother  having  called 
upon  iiim  for  one,  and  that  at  her  request  he  gave  her  a  promissory  note  for 
Rs.  87,500,  being  the  balance  of  account,  making  it  payable  twelve  months  after 
date.  That  during  the  year  1842  some  of  Obhoychurn  Bonnerjee's  shipments 
resulted  in  a  loss,  and  gradually  from  that  time  he  got  into  further  difficulties  ;  and 
when  his  promissory  note  to  his  Mother  fell  due  she  and  her  Attorney,  Mr.  Graham, 
threatened  him  with  proceedings  unless  he  entered  into  some  arrangement,  and 
that  in  consequence  the  Deed  of  assignment  of  the  25th  of  April,  1843,  was  pre- 
pared by  Ml-.  Graham.  It  was  between  Obhoychurn  Bonnerjee  of  the  first  part, 
[323]  Hurrosoondery  Dabee  of  the  second  part,  Nemychurn  Bonnerjee  and  Ramessur 
Cliowdi'v  as  Trustees  of  the  third  part.  It  recited  that  Olihoychurn  Bonnerjee  was 
entitled,  in  the  event  of  his  surviving  his  Mother,  to  one  clear  moiety  of  the  residuary 
estate  of  Doorgachurn  Chuckerbutty ;  that  he  was  indebted  to  Hurrosoondery 
Dabee  in  Rs.  87,500,  for  advances  made  out  of  that  residuary  estate,  which  she  was 
lialile  to  make  good  ;  that  he  had  been  applied  to  for  payment ;  that  he  was  unable  to 
pay,  but  had  agreed  to  execute  the  Deed  as  security;  and  it  was  thereby  witnessed 
that  he  sold  and  conveyed  to  the  parties  of  the  tliird  part  "  All  that  the  undivided 
moiety,  or  share,  right,  title,  and  interest,  whatever  the  same  may  be,  of  him,  the 
said  Obhoychurn  Bonnerjee,  of  and  in  the  several  messuages,  lands,  tenements,  and 
hereditaments  following,  being  respectively  formed  of  the  said  residuary  estate 
of  the  said  Doorgachurn  Chuckerljutty,  deceased,  that  is  to  say :  "  And  then 
followed  the  de.scription  of  the  property  "  to  have  and  to  bold  the  same  respectively 
(subject  to  and  after  the  determination  of  the  life  interest  of  the  said  Sreemutty 
Hurrosoondery  Dabee  therein  respectively)  unto  and  to  the  use  of  them  (the  parties 
of  the  third  part)  and  the  survivor  of  them,  his  heirs,  and  assigns  for  ever,"  upon 
the  trusts  thereinafter  declared.  A  similar  clau.se,  assigning  his  moiety  of  the' 
personalty,  then  followed,  and  the  trusts  declared  were  as  follows,  viz. : — Out  of  the 
moiety  of  the  personalty,  or,  if  the  same  should  be  insufficient,  out  of  the  rents  and 
jirofits  of  the  moiety  of  the  realty,  or,  if  necessary,  by  sale  thereof,  to  pa}^  to  the 
residuary  estate  the  sum  of  Rs.  87,500,  and  interest  at  six  per  cent,  and  co.sts,  and 
after  full  payment  to  [324]  make  over  what  remained  of  such  moiety  to  Obhoychurn 
Bonnerjee  to  his  own  use.  The  deed  contained  the  usual  covenants  for  title  and 
further  assurance,  power  to  appoint  new  Trustees,  and  a  power  of  Attorney  from 
Obhoychurn  Bonnerjee  to  the  Trustees. 

Amongst  other  firms  with  whom  Abhoychurn  Bonnerjee  had  transactions  was 
the  firm  of  Mackillop,  Stewart,  and  Co.,  which  transactions  went  on  from  the  year 
1836.  On  the  23rd  of  August,  1845,  that  firm  brought  an  action  against  Obhoy- 
churn Bonnerjee  to  recover  Rs.  50,816  and  interest ;  and  he  having  failed  to  appear 
to  the  action,  a  Writ  of  sequestration  was  issued,  under  which  the  Sheriff  of  Calcutta 
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seized  the  right,  title,  and  iuterest  of  Obhovcliui'ii  Boniierjue  in  certain  portions  of 
tlie  })roperty  left  hy  Dooi-gnchurn  Chuckcrhutty,  beinj;  six  ))arcel.s  out  of  the  twelve 
parcels  mentioned  in  the  Deed,  and  the  firm  of  Maekillo]),  Stewart,  and  Co.  contended 
that  Ohhoychurn  Bonnerjee  had,  in  fact,  obtained  a  moiety  of  Hurrosoondery 
Daboe's  life  interest  in  the  ])roperty  so  seized. 

I'pon  this  Hurrosoondery  Dabee  brou>;lit  an  action  of  trespass  aj^ainst  the 
Sheriff,  and  while  it  was  pending  Ubhoycliurn  Bonnerjee,  on  the  4th  of  February, 
1846,  was  declared  an  Insolvent,  and  Mr.  O'Dowda  was  appointed  his  Assignee  by 
the  Insolvent  Court  of  Calcutta;  and  on  the  19th  of  February,  1846,  Obhoychurn 
Bonnerjee  tiled  his  schedule  in  the  Insolvent  Court,  in  which  he  admitted  the  debt 
of  Rs.  87,300  as  due  upon  the  aforesaid  note  in  favour  of  Hurrosoondery  Dabee.  At 
the  time  of  the  insolvency  he  deposited  his  Books  in  the  Insolvent  Court. 

[325]  On  the  6th  of  March,  1,S46,  judgment  having  been  obtained  on  the  16th 
of  February,  1846,  was  signed  in  tlie  action  liy  Mackillop,  Stewart,  and  Co.,  against 
Obhoychurn  Bonnerjee  for  Rs.  64,865  9.  3. 

On  the  24th  of  February,  1846,  the  firm  of  Mackillo]),  Stewart,  and  Co,  filed 
a  Bill  on  the  equity  side  of  the  Supreme  Court  at  Calcutta  against  Hurrosoondery 
Dabee,  Obhoychurn  Bonnerjee,  and  his  Assignee,  alleging  that  Hurrosoondery  Dabee 
had  sold  to  Obhoychurn  Bonnerjee  one  moiety  of  lier  life  estate  in  Doorgachurn 
Chuckerbutty's  property,  and  that  Obhoychurn  Bonnerjee,  to  defeat  the  rights  of 
their  firm  under  the  secjuestration,  had,  on  the  pretence  of  being  indebted  to  her 
and  Neniychurn  Bonnerjee  and  Ramessur  Chowdry,  under  a  Bond,  executed  the 
before-mentioned  Deed,  re-conveying  that  property  to  her  ;  and  it  prayed  for  a 
declaration  that  Obhoychurn  Bonnerjee  had  a  seizable  interest  in  the  estate,  and 
to  have  the  reconveyance  declared  fraudulent,  and  to  have  it  cancelled  and  Hurro- 
soondery Dabee  restrained  from  proceeding  in  her  action  of  trespass. 

Obhoychurn  Bonnerjee  and  Hurrosoondery  Dabee  by  their  answers  relied  on 
the  Deed  of  the  25th  April,  1843,  and  submitted  that  it  was  valid  and  hoiui  fide, 
and  they  denied  the  allegation  of  Hurrosoondery  Dabee  having  ever  assigned  the 
moiety  of  her  life  interest  as  alleged. 

The  Court  directed  issues  to  be  tried,  as  to  whether  Obhoychurn  Bonnerjee  liad 
at  the  time  of  the  seizure  under  tlie  sequestration  any  seizable  interest  in  the  pro- 
perty attached,  which,  on  the  18th  of  May,  1848,  were  found  in  the  affirmative. 

On  the  13th  of  July,  1848,  a  decree  was  made  in  the  suit,  declaring  that  the 
Deed  was,  so  far  as  the  [326]  interests  of  the  Defendants,  Hurro.soondery  Dabee, 
Obhoychurn  Bonnerjee,  and  O'Dowda  were  concerned,  fraudulent  and  void  as 
against  the  firm  of  Mackillop,  Stewart,  and  Co.,  and  that  Obhoychurn  Bonnerjee's 
interest  was  seizable  and  saleable  under  the  sequestration,  but  it  reserved  the 
rights  under  the  Deed  of  Nemychurn  Bonnerjee  and  Ramessur  Chowdry  (who  were 
not  made  parties  to  that  suit)  and  all  persons  other  than  the  three  Defendants. 

Hurrosoondery  Dabee  applied  for  a  rehearing  of  the  suit,  but  the  decree  was 
affirmed. 

After  the  decree  the  Sheriff  of  Calcutta,  under  the  Writ  of  sequestration,  sold 
the  right,  title,  and  interest  of  Obhoychurn  Bonnerjee,  in  the  property  so  seized, 
to  one  Mackenzie,  to  whom  the  Sheriff  executed  conveyances. 

On  the  23rd  of  June,  1861,  Hurrosoondery  Dabee  died,  leaving  Olihoychurn 
Bonnerjee  and  the  Appellant  her  surviving. 

On  the  14th  of  September,  1861,  Richard  Stuart  Palmer  filed  a  Bill  in  the 
Supreme  Court  against  Obhoychurn  Bonnerjee  and  the  Appellant,  and  John 
Cochrane  as  Obhoychurn  Bonnerjee's  Assignee.  The  Bill  stated  the  proceedings 
in  the  suit  above  detailed,  and  further  that  on  the  8th  of  July,  1858,  Mackenzie 
sold  and  conveyed  his  interest  to  the  Plaintiff,  and  claimed  for  him  an  absolute 
title  to  Obhoychurn  Bonnerjee's  moiety  of  the  estate,  and  charged  collusion  between 
the  Defendants  to  keep  him  out  of  possession,  contending  that  the  Deed  of  assign- 
ment, dated  the  25th  of  April,  1843,  was  fraudulent  and  void:  and  the  Bill  pra3'ed, 
first,  that  it  might  be  declared  that  under  the  circumstances  therein  stated,  the 
Deed  was  fraudulent  and  void  as  against  the  Plaintiff,  and  [327]  that  the  same 
might  be  set  aside  as  against  the  Plaintiff  and  cancelled  ;  secondly,  that  the  De- 
fendant, Ramessur  Chowdry,  might  be  restrained  by  the  Order  of  the  Court  from 
setting  up  or  insisting  upon  the  Deed,  or  using  the  same  as  against  the  seizer  under 
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the  Writ  of  sequestration,  or  against  the  title  euiiveyed  hy  tiie  15ills  of  sale;  thirdly, 
that  it  might  he  declared  that,  on  the  death  of  Hurrosoondery  Dabee,  the  I'laintiff 
became  and  was  entitled  to  an  absolute  estate  in  possession  of  one  undivided  moiety 
of  the  real  estate,  and  of  the  rents  and  profits  thereof;  and  that  the  Defendants 
might  be  directed  by  the  Court  to  let  the  Plaintiff  into  jiossession  of  one  undivided 
moiety  of  the  rents  and  protits,  and  without  any  di.sturl)ance  from  Tareeny  Churn 
Bonnerjee,  as  the  person  entitled  to  the  other  moiety  thereof,  or  from  any  of  the 
Defendants;  fourthh%  that  the  Defendant,  Ramessur  Chowdry  and  Obiioychurn 
Bonnerjee  and  Tareeny  Churn  Bonnerjee,  and  also  Cochrane,  as  Assignee  of  Obiioy- 
churn Bonnerjee,  might  be  restrained  by  the  Order  and  Injunction  of  the  Court  from 
selling,  further  meddling,  or  in  any  way  dealing  with  the  undivided  moiety  of  the 
real  estate,  or  with  so  much  thereof  as  the  Plaintiff  was  interested  therein,  and  the 
rents  and  profits  thereof;  fifth,  that  an  account  might,  if  necessary,  be  taken  of  the 
rents  and  protits  and  other  moneys,  the  product  of  the  real  estate,  or  of  such 
portion  thereof  as  the  Plaintiff  was  interested  therein,  received  by  the  Defendants, 
Ramessur  Chowdry,  Olihoychurii  Bonnerjee,  and  Tareeny  Churn  Bonnerjee,  or 
any  or  eitlier  of  them,  since  the  death  of  Hurrosoondei'y  Dabee  ;  and  that  the  same, 
or  a  [328]  moiety  thereof,  might  be  paid  to  the  Plaintiff  ;  and  that,  if  necessary, 
the  relief  to  be  granted  in  that  suit  might  be  deemed  to  be  supplemental  to  the 
relief  granted  in  the  former  suit,  wherein  Storm  and  others  were  Plaintiffs,  so  far 
as  related  to  Obhoychurn  Bonnerjee,  and  also  Ramessur  Chowdry's  claim  to  re- 
present the  interest  of  Obhoj'churn  Bonnerjee  as  Trustee  for  him  iu  respect  of  one 
moiet}-  of  the  undivided  moiety  ;  and  so  far  as  related  to  Tareeny  Churn  Bonnerjee 
as  Executor  ;  and  so  far  as  he  might  set  up  any  claim  as  heir  or  representative  of, 
or  us  deriving  his  title  through,  Hurrosoondery  Dabee;  and  that  to  such  extent 
the  Defendants  respectively  might  be  held  to  be  bound  by  the  proceedings  in  that 
suit. 

Before  the  hearing  Palmer,  the  Plaintiff,  died,  leaving  the  Respondents  his 
Executors,  who  revived  the  suit. 

The  cause  came  on  for  hearing  on  the  Gth  of  February,  1863,  before  Sir  Charles 
.lackson,  and  Walter  Morgan,  Esquire,  two  of  the  Judges  of  the  High  Court  of 
Judicature,  which  had  l)een  substituted  for  the  Supreme  Court,  and  the  hearing 
lasted  several  days.  The  Plaintiffs  read  as  evidence,  as  against  the  Appellant, 
certain  portions  of  his  answer  filed  in  the  cause,  being  admissions  as  to  the  death  of 
Doorgachurn  Chuckerbutty,  leaving  him  surviving  the  persons  therein  stated,  and 
leaving  property  and  a  Will  (but  disputing  the  accuracy  of  the  statement  in  the 
Bill  as  to  the  residuary  clause),  and  admissions  of  the  fact  of  some  portions  of  the 
[iroceedings  having  taken  place  in  the  actions  and  suit  as  before  mentioned  and  set 
out  in  the  Bill,  and  of  Obhoychurn  Bonnerjee's  insol-[329]-vency,  and  of  the  Defen- 
dants being  subject  to  the  jurisdiction  of  the  Court.  The  Plaintiffs  also  examined 
as  witnesses,  Obhoychurn  Bonnerjee,  Raphael  Z.  Shircore,  Henry  George  Temple, 
and  Nobinchunder  Mookerjee.  The  head  assistant  of  the  Official  Assignees'  office 
was  called  to  jiroduce  from  the  Insolvent  Court  the  account  Books  of  Obhoychurn 
Bonnerjee's  estate,  but  he  produced  only  twelve  Books,  which  he  had  found  after 
strict  search  in  the  office  ;  and  he  deposed  to  the  fact  of  many  Books  in  the  Insolvent 
Office  being  destroyed.  The  Books  produced  were  day-books  (Rokurs)  for  the 
Bengalee  years  l"23iS,  ll!4-5,  1245,  1246,  1247,  1248,  six  in  number;  and  ledgers 
(Khuttians)  for  1237,  1238,  1239,  1241,  1247,  and  1248,  also  six  in  number,  there 
being  both  day-books  and  ledgers  for  three  of  these  years,  viz.,  1238,  1247,  1248.  A 
witness  proved  the  execution  of  the  conveyances  from  Mackenzie  to  Palmer.  Another 
witness,  Nobinchunder  Mookerjee,  proved  the  estate  of  indebtedness  of  Obhoychurn 
Bonnerjee,  and  the  debt  to  Messrs.  Mackillop,  Stewart,  and  Co.,  which,  it  appeared, 
arose  out  of  trade  transactions  between  1836  and  1845.  Obhoychurn  Bonnerjee 
was  also  examined  as  a  witness  for  the  Plaintiff,  and  stated  the  circumstances  as  to 
the  origin  of  the  debt  forming  the  consideration  for  tlie  deed. 

On  the  12th  of  February,  1863,  the  Court  delivered  judgment,  and  on  the  same 
day  a  decree  was  made  declaring  the  Deed  to  be  valid  as  a  security  to  the  Appellant 
only  to  the  extent  of  the  consideration  money,  exceeding  Rs.  43,674  and  interest, 
and  not  to  be  valid  as  a  security  to  Obhoychurn  Bonnerjee. 

The  Appellant  appealed  against  this  decree  to  the  [330]  appellate  branch  of  the 
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High  Court,  upon  ilio  following  grounds: — First,  that  altliough  the  Court  had 
right Iv  held  that  tlie  oiiim  of  proof  lay  on  the  Plaintiffs,  the  Court  called  on  the  De- 
fendants ,0  go  into  a  ease  after  the  Plaintili's  hud  failed  to  make  out  a  priiiui  facie 
case,  and  that  the  circtunstance  that  the  evidence  of  the  witiicss  called  by  the  Plain- 
tiffs disclosed  a  somewhat  suspicious  case  was  wholly  insufficient  to  establish  an 
aftirniative  case  of  fraud.  Second,  that  if  tlie  evidence  of  Obhoychurn  Honnerjee, 
the  iiiincipal  witness  called  by  the  Plaintiff's,  was  to  be  believed,  it  established  tlie 
Deed  of  trust,  and  if  it  was  not  to  be  believed,  there  was  no  evidence  affecting  the 
Deed  one  way  or  tlie  other.  Third,  that  tlie  CoCirt  treated  the  case  as  if  the  real 
question  was,  whether  consideration  for  the  deed  was  proved,  whereas  the  real 
question  was  wliether  the  Deed  was  proved  to  be  fraudulent  as  against  the  creditors 
of  Obhoychurn  Bonnerjee  ;  and  all  that  was  proved  was  that  he,  being  a  Trader  in 
indebted  circumstances,  executed  a  Deed  not  purporting  or  shown  to  be  voluntary, 
and  not  purporting  or  shown  to  be  an  assignment  of  all  his  property,  and  which, 
moreover,  was  an  assignment  by  way  of  security  only.  Fourth,  that  upon  the  only 
facts  stated,  and  the  only  case  made  by  the  Bill,  raising  the  issue  that  the  Deed  was 
fraudulent  in-  fofo,  the  Court  ought  to  have  dismissed  the  Bill,  instead  of  giving  a 
decree  partially  in  favour  of  the  Plaintiffs.  Fifth,  that  sujiposing  the  Defendant, 
Obhoycliurn  Bonnerjee,  had  not  been  bound  by  the  former  decree,  no  decree  could 
possibly  have  been  made  against  hira,  on  the  evidence  given  in  the  present  case  for 
the  Plaintiff's,  and  that  the  Defendant,  Tareeny  Cliurn  Bonnerjee,  as  the  Court  found, 
was  not  bound  by  the  decree,  and  liad  [331]  no  notice  of  any  fraud,  could  not  be  in 
a  worse  jiosition  than  Olihoychurn  would  have  lieen  in  on  the  above  supjiosition  ; 
and,  lastly,  that  nothing  transpired  during  the  case  for  the  Plaintiff's,  to  raise  any 
presumption  or  probability  tliat  there  was  any  evidence  bearing  on  the  case  one  way 
or  the  other  which  the  Defendants  could  have  adduced. 

The  appeal  was  heard  on  the  3rd  of  July,  1863,  before  Sir  Barnes  Peacock.  Sir 
Mordaunt  Law-son  'Wells,  and  E.  P.  Lavinge,  Esq.,  the  Judges  of  the  High  Court. 

At  the  hearing  of  the  appeal  the  Appellant  by  leave  of  the  Court,  took  the 
objection  to  the  whole  frame  of  the  suit,  that  inasmuch  as  the  original  Plaintiff  was 
simply  a  purchaser  from  a  purchaser  at  the  Sheiift'"s  sale  of  Olihoychurn  Bonnerjee's 
right,  title,  and  interest,  and  not  a  Creditor  of  Obhoychurn  Bonnerjee.  he  had  no 
right  in  law  to  seek  to  set  aside  the  assignment  as  one  fraudulent  against  Creditors. 
he  being  an  Assignee  only  of  the  party  who  executed  the  alleged  fraudulent  assign- 
ment. The  Respondents  also  took  an  objection  that  the  decree  did  not  go  far 
enough,  and  that  it  was  erroneous  in  declaring  the  Deed  to  be  a  valid  security  to 
the  Appellant  at  all. 

The  High  Court  varied  the  decree  of  the  Court  below,  declaring  the  Deed  to  lie 
fraudulent  and  void  as  against  the  Plaintiffs,  and  those  through  whom  they  claimed 
in  the  suit,  and  ordered  the  Deed  to  be  cancelled,  and  declared  that  the  Plaintiffs, 
on  the  death  of  Hurrosoondery  Dabee,  were  entitled  to  an  absolute  estate,  in  pos- 
session of  one  undivided  moiety  of  the  real  estate  mentioned  in  the  Bill,  and  of  the 
rents  and  profits,  and  further  ordered  that  they  should  [332]  be  jnit  in  possession, 
giving  the  usual  consequential  orders  by  way  of  injunction,  and  for  payment  of 
back  rents  and  jirofits  to  the  Plaintiff's,  and  ordered  the  Appellant  to  pay  the  costs 
of  the  appieal. 

The  appeal  was  from  this  decree. 

The  Attorney-General  (Sir  John  Rolt.  Q.C.)  and  Mr.  J.  Bell,  for  the  Appellant. — 
First,  the  Court  below,  by  holding  that  the  Deed  of  the  25th  of  April,  1843,  was 
fraudulent  and  void  as  against  the  Plaintiff's,  instead  of  passing  a  decree  for  the 
benefit  of  the  Creditors  of  Obhoychurn  Bonnerjee  (as  one  of  whom  the  Appellant 
claimed),  made  a  decree  that  was  prejudicial  to  their  claims,  including  that  of  the 
execution  Creditor,  if  unsatisfied.  Inasmuch,  therefore,  as  the  purchaser  at  the 
Sheriff''s  sale  bought  the  right,  title,  and  interest  of  Obhoychurn  Bonnerjee,  the 
money  arising  from  such  sale  went  to  the  execution  Creditor,  the  Deed  lieing  sub- 
sequently declared  void  as  against  Creditors  generally,  and  not  only  as  against  the 
firm  of  Mackillop.  Stewart,  and  Co..  the  value  of  the  property  would  materially 
increase  the  estate,  and.  having  passed  to  the  purchaser  at  the  Sheriff's  sale,  it  could 
never  thenceforth  be  applied  to  the  unsatisfied  portion  of  the  execution  Creditors' 
claim,  or  to  the  claim  of' other  Creditors,  unless  the  purchaser  at  the  Sherift"s  sale 

126 


TAREENY  CHURN  BONNER.IEE   ('.   MAITLANI)  [1867]       XI  MOORE  IND.  APP.,  333 

was,  as  pui-L'haser  of  tlie  riglit,  title,  and  interest  of  the  execution  Creditor,  iield  to 
be  entitled  to  the  estate  only  after  payment  of  all  claims  of  Creditors  against  it. 
The  Court  below  was  also  in  error  in  assuming  that  tiic  Deed  had  been  in  the  former 
suit  declared  void  so  far  as  Obhoychurn  Bonnerjee  was  concerned,  for  the  finding 
was  that  it  was  oulj^  void  so  far  as  [333]  affected  the  firm  of  Mackillop,  Stewart,  and 
Co.,  and  there  was  no  evidence  to  show  that  the  claim  of  tliat  firm  was  not  satisfied 
by  the  money  received  by  them  from  the  Sheriff  on  the  sale  of  the  property  seized 
and  sold  by  him  under  the  Writ  of  sequestration.  Another  objection  is,  that  the 
Deed  comprised  other  property  besides  that  contained  in  the  conveyances  to  the 
Plaintiff  in  the  original  suit,  and  the  Plaintiff  not  having  or  claiming  to  have  any 
interest  in  such  other  properties,  or  any  rights  as  Creditor  of  Obhoychurn  Bonner- 
jee, the  Deed  ought  not  to  have  been  ordered  to  be  cancelled  so  as  to  deprive  the 
parties  interested  under  it  of  their  right  to  the  Rs.  13,873,  due  by  Obhoychurn  to 
the  estate  of  his  grandfather.  Such  debt  is  not  in  dispute,  and  must  stand  as  a 
security  for  that  amount. 

Secondlv,  the  High  Court,  in  affirming  the  decree  of  the  Lower  Court  upon  the 
(juestion  of  fact,  that  neither  the  evidence  given  by  Obhoychurn  Bonnerjee  nor  the 
Books  produced  at  the  hearing  were  to  be  believed,  was  wrong,  because,  as  to  the 
Books,  the  same  were  produced  from  the  office  of  the  Insolvent  Court,  where  they 
had  been  for  upwards  of  sixteen  years  previous  to  the  hearing  of  the  suit,  and  there 
was  nothing  whatever  in  the  appearance  of  the  Books  or  in  evidence  in  the  case 
to  entitle  the  Court  to  impute  to  that  witness  fabrication  of  the  Books,  nor  was  there 
anything  to  entitle  the  Court  below  to  impute  to  that  witness  the  perjury  that  has 
been  imputed  to  him.  The  circumstances  of  the  case  were  not  such  as  to  justify 
the  Court  in  holding  itself  bound  by  the  conclusions  of  fact  arrived  at  by  the  Court 
below  from  the  evidence  given  in  the  cause,  but  the  Court  ought  itself  to  have 
examined  the  [334]  evidence  and  formed  its  own  conclusions  thereon.  Nothing 
turned  on  the  demeanour  of  witnesses,  but  the  ojiinions  of  the  Court  below  on  the 
evidence  was  founded  upon  reasoning  thereon  which  was  unsound  and  clearly  open 
to  review.  Even  if  Obhoychurn  Bonnerjee's  evidence  was  such  as  could  not  lie  relied 
on,  no  fraud  was  established. 

Third,  assuming  that  the  High  Court  was  right  in  finding  that  the  Court  below 
jiad  come  to  a  sound  conclusion  as  to  the  Deed  not  being  a  valid  security  to  the 
Appellant  and  Executors  for  the  sum  of  Rs.  43,674,  that  Court  was  wrong  in  deter- 
mining that  the  Lower  Court  had  come  to  an  erroneous  conclusion  as  to  the  Deed 
being  a  valid  security  for  the  residue,  and  in  so  overruling  that  part  of  the  decision 
(if  the  Lower  Court,  the  High  Court  reversed  the  finding  on  an  issue  of  fact  contrary 
to  the  evidence  :  but  we  insist  that  that  Court  was  in  error  in  holding  that  the  Deed 
was  one  to  wliich  the  principles  laid  down  in  the  case  of  Garrard  v.  iMrd  J.auderdale. 
(3  Sim.  1)  were  applicable.  The  Deed  being  one  that  could  not  be  revoked  by  the 
settlor  without  the  sanction  of  the  centiii  que  trusts,  of  whom  the  Appellant  was  one. 
In  I'redd;/  v.  Ruxe  (3  Mer.  JS6)  it  was  held,  that  Trustees  who  had  no  notice  of  an 
assignment  were  entitled  to  retain  dividends  in  satisfaction  of  a  covenant  in  a 
marriage  settlement  to  pay  a  certain  sum  of  money.  Again,  the  Court  ought  not  to 
have  declared  that  the  Plaintiff's  were,  on  the  death  of  Hurrosoonder}'  Dabee, 
entitled  to  an  absolute  estate  in  possession  of  one  undivided  moiety  of  the  real  estate, 
and  of  the  rents  and  profits  thereof,  but  if  any  decree  could  be  made  [335]  for  the 
Plaintiff  in  the  suit,  it  ought  to  have  been  one  declaring  that  the  Plaintiff's  as  the 
jiurchasers  of  the  right,  title,  and  interest  of  Obhoychurn  Bonnerjee  and  as  such 
purchasers,  was  entitled  only  to  a  decree  for  redemption  of  the  moiety  of  the 
premises,  upon  payment  of  the  moneys  due  under  aiid  by  virtue  of  the  Deed. 
Independently,  liowever,  of  the  Deed,  the  Appellant  was  entitled  to  the  first  charge 
upon  the  share  of  Obhoychurn  Bonnerjee,  for  any  moneys  due  by  Obhoychurn 
Bonnerjee  to  the  estate  of  the  Testator,  Doorgachur  Chuckerbutty,  and  this  ri<Tht 
of  the  Apjiellant  was  wholly  overlooked  by  the  Court  in  making  tlie  decree. 

Sir  R.  Palmer.  Q.C.,  and  Mr.  Leith,  for  the  Respondents,  were  not  called  on  to 
address  their  Lordships. 

Judgment  was  delivered  liy 

The  Right  Hon.  Lord  Cairns. — Their  Lordships  are  of  opinion,  that  the  only 
question  in  this  case  is  the  validitv  of  the  Deed  wliich  the  Bill  was  filed  to  set  aside. 
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It  has  been  contended  for  the  Appellant  that,  even  supposing  the  Deed  were  out 
of  the  way,  the  Appellant,  as  against  Obhoycliurn  Bonnerjee  and  those  who  claim 
under  liiiii,  would  be  entitled  to  have  a  lien  or  security  upon  the  share  of  OI)hoy- 
churn  in  the  estate  of  the  Testator  for  any  money  which  might  l)e  coming  from 
Obhoychurn  to  that  estate;  and  that  the  Apjiellant  would  lie  entitled  to  that  security 
or  lien,  not  by  virtue  of  the  contract,  but  upon  a  well-known  principle  of  e<|uity 
indejicndent  of  contract. 

Their  Lordships  have  very  considerable  doubt  [336]  whether,  having  regard  to 
tlie  Will  in  this  case,  and  the  nature  of  the  property,  viz.  innuovable  or  real  estate, 
any  such  lien  could  be  maintained  :  and  further,  the  right  to  maintain  a  lien  would 
depend  on  the  proof  of  the  two  debts  due  from  Obhoychurn  to  the  estate,  which,  if 
not  proved  for  the  purpose  of  maintaining  the  Deed  in  this  case,  would  of  course  not 
be  proved  for  the  purpose  of  maintaining  an  equity  independent  of  the  Deed.  But. 
putting  aside  those  difficulties,  their  Lordships  think  that  if  any  such  lien  could  be 
introduced,  or  be  attempted  to  be  enforced,  the  attempt  to  enforce  it  could  onlj'  have 
been  made  liy  other  proceedings,  viz.,  by  a  Bill  in  the  nature  of  a  cross-bill  filed  by 
the  I'laiutiff,  insisting  upon  that  equity,  and  undertaking  to  prove  the  facts  which  it 
would  be  necessary  to  prove  in  order  to  give  effect  to  the  equity,  if  the  equity  did 
exist. 

Their  Lordships,  therefore,  address  themselves  to  consider  the  question  of  the 
validity  of  the  Deed. 

Now,  ill  the  iirst  place,  an  objection  has  been  made  to  the  title  of  those  who  were 
the  Plaintiff's  in  the  suit  below  to  impugn  that  Deed.  It  is  said  that  the  Plaintiffs 
in  the  revived  suit  represent,  as  they  do,  Palmer,  the  sole  Plaintiff'  in  the  original 
suit ;  that  Palmer  was  merely  purchaser  at  the  Sheriff's  sale,  w-ho  took  a  convej''- 
ance  from  the  Sheriff'  of  all  the  interest  of  Obhoychurn  in  the  property  in  question  ; 
and  it  is  contended  that  he  and  the  Plaintiff's  must  take  that  interest  as  Obhoychurn 
held  it,  and  that,  because  Obhoychurn  could  not  set  aside  the  Deed  which  he  had 
executed,  therefore,  no  mqre  can  those  who  claim  by  sale  from  the  Sheriff". 

There  might  be  considerable  foundation  for  that  argument,  if  the  execution  had 
gone  against  Obhoy-[337]-cliurii.  and  tlie  sale  had  Iseen  made  by  the  Sheriff'  of  his 
property,  and  then,  without  anything  more,  a  conveyance  to  the  purchaser  under 
that  sale  had  been  executed  by  the  Sheriff.  But  that  was  by  no  means  the  case  with 
regard  to  the  execution  we  have  now  to  deal  with,  because,  after  execution  levied 
and  before  sale,  the  first  suit  was  instituted  which  is  referred  to  in  the  Bill  in  the 
present  suit.  That  first  suit  was  instituted  by  the  firm  of  Mackillop,  Steward,  and 
Co.,  against  Obhoychurn  and  against  his  Mother;  and  the  result  of  that  was  that, 
before  any  sale  took  place,  a  decree  of  the  Court  was  made,  by  which  the  Court 
declared  that  the  Deed  in  question,  so  far  as  related  to  the  Defendants  in  the  suit, 
and  their  respective  interests  and  claims  thereunder,  was  fraudulent  and  void  as 
against  the  Plaintiff's  in  the  suit, — reserving,  nevertheless,  to  Nanychurn  Bonnerjee 
and  Ramessur  Chowdry,  the  Trustees  under  the  Deed,  and  to  all  persons  other  than 
the  Defendants  in  the  suit,  all  their  rights  and  interests  under  or  by  virtue  of  the 
Deed. 

Therefore,  before  any  sale  took  place,  there  was  a  determination  of  the  Court 
in  a  suit  to  which  the  Creditors  were  parties, — to  which  Obhoychurn  and  his 
Assignee  were  parties, — to  which  Hurrosoondery,  the  Mother  of  one  of  the  parties 
to  the  Deed,  was  a  party, — a  determination  that  the  Deed  was  fraudulent  and  void 
as  against  Creditors;  and  after  that  determination  it  was  that  the  property  was 
sold. 

Now,  it  is  perfectly  clear  that  the  object  of  obtaining  that  decision  was  that 
the  property  on  the  sale  might  fetch  the  higher  price  that  would  result  from  the 
decision,  the  Court  having  declared  that  the  Deed  in  question  was  no  impediment 
to  a  purchaser  obtain-[338]-ing  possession  of  the  property  which  had  belonged  to 
Obhoychurn. 

Their  Lordships  think,  therefore,  that  if  the  title  of  the  purchaser  under  the  sale 
is  a  title  which,  in  consequence  of  that  decree,  is  in  no  way  affected  by  any  right  of 
Obhoychurn  or  of  Hurrosoondery.  It  is  true,  the  decree  reserves  the  right,  if  there 
be  any  right,  in  third  parties  ;  notwithstanding  the  decree,  therefore,  the  convey- 
ance by  the  purchaser  would  lie  no  impediment  to  third  parties  asserting  a  right, 
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if  they  had  a  right,  under  the  Deed.  But  that  leaves  open  this  (luestioii,  and  this 
only,  whether  any  third  party — the  Appellant,  for  instance — had  sucli  a  right  i 
And  upon  that  point  their  Lordships  will  express  their  opinion  in  tlieir  observations 
on  the  next  part  of  the  case. 

Passing,  therefore,  from  this  subject  of  the  title  of  the  Plaintiff  in  the  original 
suit  to  sue,  their  Lordships  proceed  next  to  consider  the  main  tpiestion  of  fact  which 
has  been  raised,  and  which  has  occasioned  so  much  argument  in  the  case.  That  is 
the  question  of  fact  with  regard  to  the  large  debt  of  Rs.  4.'5,674,  professed  to  be 
secured  with  interest  by  the  Deed. 

Now,  the  learned  Judges  in  the  Courts  below, — the  two  Judges  in  the  primary 
Court  and  the  three  Judges  in  the  Court  of  appeal, — have  all  arrived,  without  hesi- 
tation, at  the  conclusion  that  that  debt  of  Rs.  13,674  was  not  a  bona  fide  debt  due 
from  Obhoychurn  ;  and  it  would  be  far  from  consistent  with  the  rules  which  their 
Lordships  have  always  laid  down  in  dealing  with  cases  of  this  kind  for  them  to 
reverse  a  decision  upon  a  question  of  fact  thus  unanimously  arrived  at  by  five 
Judges,  unless  the  [339]  vei'y  clearest  proof  were  adduced  to  their  Lordships  that 
that  decision  was  erroneous. 

It  is  true  that  only  the  two  primary  Judges  had  before  them  the  witnesses,  or 
the  -witness,  who  Avere  or  was  examined  :  but  the  three  Judges  of  the  Court  of  appeal, 
conversant  with  testimony  of  the  kind  which  has  to  be  dealt  with  in  this  ease,  were  of 
opinion  that  the  two  Judges  of  the  Court  below  had  arrived  at  a  just  conclusion 
upon  evidence  that  was  never  adduced. 

But  passing  from  the  great  respect  which,  upon  a  question  of  this  kind,  would 
be  shown  to  the  determination  of  the  Judges  below  upon  a  question  of  fact,  their 
Lordships  have  examined  with  care  the  whole' of  the  evidence  which  was  before  those 
learned  Judges,  and  they  are  of  opinion,  that  there  is  no  ground  whatever  to  be  dis- 
satisfied with  the  conclusion  at  which  the  learned  Judges  arrived. 

It  appears  that  Obhoychurn,  at  an  early  age,  had  been  sent  by  his  family  into 
the  employment  of  Mr.  Marjoribanks.  It  is  clear  from  the  evidence  that  Mr.  Marjori- 
banks  was  largely  indebted  to  the  estate  of  the  Grandfather  of  Obhoychurn,  and 
there  is  abundant  ground  to  conclude  that  the  reason  for  which  01)hoychurn  was 
placed  in  the  service  of  Mr.  Marjoriljanks  was  that  he  might,  as  far  as  possible, 
recover  and  realize  for  the  estate  of  his  Grandfather  the  debt  which  was  due  to 
that  estate  from  Mr.  Marjoribanks. 

Large  sums,  beyond  all  doubt,  were  received  by  Obhoychurn  in  the  course  of  that 
employment  under  Mr.  Marjoribanks;  nor  do  their  Lordships  intimate  any  doubt 
but  that  these  sums,  in  the  year  18-30,  had  amounted  to  the  sum  of  Rs.  43,674  ;  but 
the  question  [340]  is,  what  did  Obhoychurn  do  with  that  money?  Did  he  appro- 
priate it  to  his  own  purposes,  leaving  himself  the  debtor  to  his  Grandfather's  estate; 
or  did  he  pay  it  over,  from  time  to  time,  to  those  who  represented  his  Grandfather's 
estate? 

Now,  the  story  which  is  told  upon  that  subject  Ijy  Oljhoychurn  appears  to  their 
Lordships  to  be  utterly  incredible.  He  says  he  received  the  money.  He  admits 
that  he  did  not  pay  it  over,  but  he  is  unable  to  account  in  any  satisfactory  way  for 
his  application  of  the  money, — as  to  how  he  employed  or  spent  it,  or  as  to  where 
he  invested  it ;  and  it  is  extremely  difficult  to  believe  that  those  who  sent  this  young 
man  into  the  employment  of  Mr.  Marjoribanks  for  the  purpose  of  obtaining  pay- 
ment for  his  Grandfather's  estate  of  the  money  in  question,  should  have  taken  no 
care  to  secure  that  money  as  it  was  received  by  Obhoychurn  from  time  to  time. 

There  are  certain  Exhibits,  the  genuineness  of  which  is  not  challenged,  and 
which  are  appealed  to  by  the  Appellant  in  corroboration  of  the  statement  which  he 
has  made.  But  assuming  tliat  Obhoychurn,  from  time  to  time,  received  from 
Mr.  Marjoribanks  the  amount  of  Rs.  43,674  for  the  purpose  of  satisfying  the  debt 
due  by  Mr.  Marjoribanks  to  his  Grandfather's  estate,  and  assuming  tliat  Mr.  Marjori- 
banks owed  that  amount  at  one  time  to  the  Grandfather's  estate,  these  Exhibits  are 
really  nothing  more  than  the  formal  record  or  evidence  which  might  be  made,  or 
might  be  preserved,  as  between  Mr.  Marjoribanks  and  the  Grandfather's  estate,  at 
the  close  of  their  dealings  in  1830. 

Mr.  Marjoribanks  commences  by  writing  a  letter  on  the  25th  of  March,  1830,  to 
Obhoychurn,  in  which  [341]  he  desires  him  to  bring  up  his  private  account  with 
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liini.  Mr.  Marjoribaiiks,  and  compare  it  with  his  Book  :  he  says  it  must  be  rather 
lart'c  against  Obliovclmrn  ;  however,  he  adds :  "  We  shall  have  no  diflficultr  in 
cominiT  to  a  settlement." 

Tlieso  are  expressions  by  no  means  inconsistent  with  Obhoyehurn  having  Ijeen, 
from  time  to  time,  receiving  moneys  which  otherwise  would  have  l^elonged  to 
Mr.  Marjoribunks  for  the  ])urpose  which  has  been  referred  to. 

It  rtjipears  that  a  few  months  afterwards,  on  the  21st  of  August,  1830,  Mr.  Marjori- 
banks  wrote  a  letter,  addressed  to  Obhoyehurn,  desiring  him  to  pay  to  the  two 
acting  Executors  of  his  Grandfather's  estate,  Rs.  43,674 — to  pay  that  sum  to  the 
Executor.s — not  to  pay  it  to  their  order,  and  not,  in  point  of  fact,  making  any  nego- 
tiable instrument  for  the  payment  of  the  amount.  Mr.  Marjoribanks,  it  appears, 
sent  that  order  to  the  two  acting  Executors,  and  it  reached  their  possession.  At  the 
same  time,  Mr.  Marjoribanks  wrote  a  note  to  Obhoyehurn  in  these  terms: — "On 
paying  Goureechurn  Bonnerjee  and  Bis.sonath  Muttyloll,  Executors  to  the  estate  of 
your  Grandfather,  the  draft  I  have  given  them  for  S.Rs.  43,674,  all  accounts  between 
us  are  settled." 

The  acting  Executors,  in  whose  favour  the  draft  was  made,  appear  to  have 
signed  tlieir  names  on  the  back  of  it,  and  to  have  lianded  it  over  to  Obhoyehurn, 
and  at  the  same  time  to  have  given  to  Oblioychurn  two  Bonds  from  Mr.  Marjoribanks, 
by  which  Mr.  Marjoribanks  had  become  Ijound  to  the  estate  of  the  Grandfather  for  a 
sum  almost  the  same  in  amount  as  that  for  which  the  draft  was  made. 

Now.  it  appears  to  their  Lordships  entirely  con-[342]-trary  to  what  would  be, 
and  what  mu.st  be  presumed  to  be,  the  natural  course  of  business  on  such  an  occa- 
sion, to  suppose  that  these  Executors  would  have  handed  back  this  draft  endorsed 
by  themselves  to  Obhoyehurn,  and  to  have  handed  over  to  Obhoyehurn  the  evidence 
which  they  had  against  Mr.  Marjoribanks  of  the  debt  due  from  Mr.  Marjoribanks 
to  the  estate,  thereby  releasing  Mr.  Marjoribanks,  and  thereby  putting  in  the  hands 
of  Obhoyehurn  the  evidence  of  any  sum  due  from  Mr.  Marjoribanks,  unless,  in 
point  of  fact,  the  estate  had  at  that  time  received  payment  in  some  shape  or  other 
of  file  wliole  of  the  sum  of  Rs.  43,674. 

Again,  passing  from  the  year  1830,  and  going  down  to  the  year  1843,  when  the 
Deed  was  executed,  it  appears  to  their  Lordships  incredible  that  those  who  were 
interested  in  protecting  the  estate  of  the  Grandfather,  would  during  that  period 
have  remained  perfect^  quiescent,  taking  no  security  and  exacting  no  payment 
from  Obhoyehurn  in  respect  of  that  amount,  if  the  amount  really  were  due  from 
Obhoyehurn. 

Tlie  Books  of  Obhoyehurn  have  been  produced.  They  appear  to  have  been 
appealed  to  on  behalf  of  Tareeny  Churn  Bonnerjee,  and  it  is  possible  that  under  an 
Act  of  the  Legislature  on  the  subject,  they  might  have  been  admissible,  but,  if  so, 
only  as  corroborative  evidence  of  the  testimony  of  Obhoyehurn;  and  their  Lord- 
ships do  not  dissent  from  the  view  of  the  learned  Judges  below,  that  if  they  are  right 
in  concluding  that  the  evidence  of  Obhoyehurn  is  not  to  be  received  as  truthful, 
neither  can  these  Books  kept  by  Obhoyehurn  be  considered  as  satisfactory  evidence 
of  that  which  when  taken  by  itself  is  not  more  credible. 

[343]  Their  Lordships,  therefore,  agree  with  the  learned  Judges  that  there  is 
no  evidence  whatever  which  can  be  relied  upon  that  this  sum  of  Rs.  43,674,  which, 
with  the  interest  thereon,  is  part,  and  a  very  large  part,  of  the  amount  secured  by 
the  Deed,  was  a  bona  fide  debt  due  from  Obhoyehurn. 

Now,  this  question  of  fact  being  once  determined,  the  consequence  appears  to 
their  Lordships  to  be  inevitable.  They  are  compelled,  arriving  at  this  conclusion 
of  fact,  to  hold  that  the  Deed  professing  to  secure  that  amount  on  the  estate  of 
Obhoyehurn  was  a  Deed  executed  with  intent  to  defraud  and  delay  the  Creditors  of 
Obhoyehurn.  He  was  much  pressed  by  his  Creditors  at  the  time  the  Deed  was 
executed,  and  insolvency  supervened  very  shortly  afterwards. 

But  then  it  is  said  tliat  the  Deed  secured  the  further  sum  of  Rs.  13,873,  and  that 
there  is  nothing  to  impeach  the  .statement  that  this  was  a  debt  due  from  Obhoyehurn 
to  the  estate  of  his  Grandfather,  and  that  the  Deed,  therefore,  at  all  events,  should 
stand  as  a  security  for  that  amount. 

It  appears  to  liave  been  considered  by  the  Court  below  that  on  the  principle  of 
the  appropriation   of   payments,   it  might  be  taken  that  there  were  payments  on 
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the  opposite  side  of  tiie  account  which  would  wipe  out  this  lesser  sum.  But  their 
]>ordships  do  not  rest  their  decision  upon  that  ground.  If  the  Deed  was  executed 
with  a  view  to  defraud  and  delay  Creditors,  and  if  the  facts  which  have  l)een  referred 
to  with  regard  to  the  sum  of  Rs.  43,674  are  sufficient  to  show  the  Deed  was  executed 
with  that  intent,  it  appears  to  their  Lordships  to  be  utterly  impossible  for  any  party 
to  that  Deed,  or  any  person  [344]  claiming  under  those  who  were  parties  to  that 
Deed,  to  maintain  tlie  Deed  for  any  puri)ose  whatever. 

The  Deed  is  one  which,  in  that  view  of  the  case,  is  not  executed  to  secure  the 
Rs.  13,873,  but  it  is  a  Deed  executed  to  defeat  and  to  delay  Creditors;  the  Deed, 
therefore,  utterly  falls  to  the  ground,  and  cannot  be  maintained,  as  their  Lordships 
think,  as  a  security  for  any  sum  whatever. 

I'pon  the  question  of  the  form  of  the  decree,  their  Lordships,  agreeing  entirely 
with  what  has  been  done  by  the  Court  below  in  point  of  substance,  consider  that 
the  decree  has,  in  point  of  form,  gone  too  far  in  providing  for  the  cancellation  of 
the  Deed,  the  Plaintiff  in  this  suit  not  being  interested  to  cancel  the  Deed  as  a  whole, 
but  being  interested  only  to  remove  the  Deed  out  of  the  way  of  the  assertion  of  his 
own  rights  in  regard  to  the  property  which  he  has  purchased  ;  and  their  Lordships 
think  that  portion  of  the  decree  which  retains  the  Deed  for  cancellation  should 
be  omitted. 

Their  Lordships,  therefore,  with  that  alteration,  will  humbly  recommend  to 
Her  Majesty  to  affirm  the  decree  in  other  respects,  and  to  dismiss  the  appeal ;  and 
the  alteration  their  Lordships  have  made  is  not  of  that  kind  which,  according  to 
their  General  rule,  would  induce  them  to  vary  their  view  with  regard  to  the  general 
costs,  therefore,  they  will  humbly  recommend  that  the  appeal  be  dismissed  witli  costs. 

By  an  Order  in  Council,  it  was  ordered,  that  the  decree  of  the  High  Court  in  its 
appellate  jurisdiction  be  varied  by  striking  out  the  words  "  and  it  is  ordered  that 
the  said  Indenture  be  retained  by  the  Registrar  for  the  purpose  of  being  cancelled,'' 
and  that  in  all  other  respects  the  decree  be  affirmed,  with  costs. 


[345]  GUNGA  GOBIXD  MUNDUL  and  Others.— Appelkmts ;  THE  COLLECTOR 
OF  THE  TWENTY-FOUR  PERGUNNAHS  and  Others.— Respo?idents* 
[Feb.  22,  25.  26,  March  4,  1867]. 

On  Appeal  from  the  Nigh  Court  of  Judicature  at  Fort  Wilttaiii.  Bengal. 

Where  the  claim  to  land  in  the  twenty-four  Pergunnahs  in  possession  of  another, 
is  barred  by  the  twelve  years'  prescription,  provided  by  Ben.  Reg.  III.  of 
1793,  sec.  14,  his  title  is  extinguished,  and  although  a  party  to  a  suit  in 
which  the  Government  claims  the  land,  he  cannot  avail  himself  of  the  Govern- 
ment's right  of  prescription  of  sixty  years  to  resume  and  assess  the  land,  on 
the  footing  of  the  relation  of  Landlord  and  Tenant  between  himself  and  the 
Government.  So  held  by  the  Judicial  Committee,  reversing  the  decree  of  the 
High  Court  at  Calcutta,  in  an  ejectment  suit  instituted  liy  Government  for 
possession  of  lands  situate  in  the  Twenty-four  Pergunnahs.  alleged  to  be 
held  by  Mai  and  not  La-khiraj  tenure. 

The  provision  of  the  Code  of  Civil  Procedure  (Act  No.  VIII.  of  1859,  sec.  355). 
which  requires  the  Judges  who  admit  fresh  evidence  on  an  appeal,  to  record 
their  reasons,  though  not  a  condition  precedent  to  the  reception  of  the  evi- 
dence, is  yet  one  that  ought  to  be  strictly  complied  with. 

The  cases  of  Gardiner  v.  Fell  (1  Jac.  and  Wal.  22)  and  Freeman  v.  Fairlie 
(1  Moore's  Ind.  App.  Ca,ses,  305),  recognized  and  supported  [II  Moo.  Ind. 
App.  359  et  seq.]. 

The  suit  out  of  which  this  appeal  arose,  was  instituted  by  the  Collector  of  the 
Twenty-four  Pergunnahs,  to  recover  the  possession  of  21  beegahs  8  c.  4  c.  of  land,  in 

*  Present  :  Members  of  the  Judicial  Committee, — The  Master  of  the  Rolls  (the 
Right  Hon.  Lord  Romilly),  the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon. 
Sir  Edward  Vaughan  Williams,  and  the  Right  Hon.  Sir  Richard  Torin  KindersltT. 
Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Mouzali  Chandi)Oor,  Pergunnah  Khaspore,  in  the  District  of  the  Twenty-four  Per- 
gunuahs,  of  whicli  the  Appellants  were  in  possession. 

The  Collector's  case  in  the  Court  below,  and  on  appeal,  was,  that  the  land  was 
Mai  (rent  paying)  land,  [346]  in  respect  of  which  the  Government  was  receiving 
rent,  and  was  not  La-khiraj. 

The  Appellants,  in  answer,  contended  first,  that  the  Collector  did  not  establish 
this  fact ;  secondly,  if  so,  the  Regulations  of  limitation  of  suits  from  long  possession 
was  a  bar  to  the  suit ;  and  thirdly,  that  in  any  event,  as  the  Government  alleged 
that  they  were  then  actually  in  receipt  of  rent  in  respect  of  the  land,  the  Collector 
was  not  entitled  to  maintain  an  action  of  ejectment  to  recover  possession. 

The  facts,  in  sulistance,  were  these: 

The  land  in  question,  is  part  of  the  Twenty-four  Pergunnahs,  of  which  the 
Government  is  Zemindar,  and  was  purchased  by  tlie  Appellants'  ancestors  in  1826, 
for  Rs.  26,200,  as  La-khiraj,  and  they  had  been  in  quiet  possession  of  it  ever  since. 
It  appeared  that,  before  this  purchase,  the  land  belonged  to  one  Bandopadhia, 
arid  before  his  purchase,  it  was  for  many  years  the  property  of  John  Burrows  and 
his  father  Beuben,  who  acquired  it  from  one  Richard  Johnson,  who  was  admitted  to 
have  been  the  holder  of  it  in  the  year  1783.  From  that  year  downwards,  Johnson, 
the  Burrows  family,  Bandopadhia,  and  the  Appellants  and  their  ancestors  succes- 
sively held  the  land  and  received  the  rents;  they  dealt  with  it  as  La-khiraj,  and  no 
rent  was  ever  assessed  upon  or  paid  in  respect  of  it  to  the  Government.  At  the  time 
when  Johnson  held  the  land  in  1783,  it  formed  the  northern  portion  of  a  dagh 
(block)  of  land,  then  measured  at  beegahs  46:0:10.  Another  portion  of  which 
beegahs  4:6:0:10,  to  the  immediate  south  of  and  abutting  upon  it,  was,  after  the 
purchase  by  Reuben  Burrows,  and  in  the  year  1787,  sold  to  a  Colonel  Wilford,  who 
in  the  year  1815  devised  it  to  Bebee  [347]  Khanum,  and  that  land  had  also  always 
been  dealt  with  as  La-khiraj,  and  no  rent  paid  to  the  Government  in  respect  of  it. 

In  the  year  1857,  a  claim  was  set  up  to  21  beegahs  of  the  land  by  one  of  the 
Respondents,  Prince  Gholam  Mahomed,  who  claimed  the  proprietary  right  in  it, 
as  having  purchased  it  and  other  land,  amounting  altogether  to  beegahs  42:16:8, 
from  one  Robert  Brown,  in  1855  ;  and  he  instituted  against  the  Appellants  and  the 
Government  three  suits  to  obtain  possession  of  such  land.  In  those  suits  the  Prince 
alleged  that  the  land  in  dispute  was  Mai  land,  held  formerly  under  a  Pottah  by  the 
Government  to  one  Colonel  Green,  the  predecessor  in  title  of  Brown,  the  Prince's 
vendor,  and  alleged  that  in  1856  the  Government  had  granted  him  a  Pottah. 

The  Appellant,  Gunga  Gobind  Mundul,  by  his  answer  in  the  suits,  set  out  his 
title,  relying  as  well  upon  the  facts  before  stated  attending  the  acquisition  of  the 
land  as  upon  the  bona  fide  length  of  possession,  and  alleging  that  a  lease  of  part  of 
the  land  had  been  granted  by  one  of  the  Burrows  to  one  Chedam  Ghose  at  least  as  far 
back  as  the  year  1811,  and  under  which  the  land  had  been  always  treated  as  La- 
khiraj,  had  been  purchased  as  such  by  the  Prince  Gholam  Mahomed  in  the  year 
1833  ;  and  had,  in  the  receipts  for  rent  taken  by  him,  been  invariably  described  as 
La-khiraj  land. 

At  this  stage  of  the  proceedings  the  Prince  Gholam  Mahomed  applied  to  the 
Revenue  Commissioner  by  a  petition,  dated  the  10th  of  May,  1860,  praying  that  the 
Government  might  be  made  a  co-Plaintiff  with  him,  or  that  a  separate  suit  might 
be  instituted  on  behalf  of  the  Government,  and  tried  with  the  three  suits,  [348]  en- 
gaging to  pay  the  costs  of  the  Government  in  any  such  proceedings.  The  Com- 
missioner, however,  refused  to  sanction  any  such  course  :  when  the  Prince  applied  to 
the  Collector  of  the  Twenty-four  Pergunnahs,  who  acceded  to  it,  and  on  the  13th  of 
June,  1861,  instituted  a  suit  on  the  part  of  the  Government  of  India,  in  the  Civil 
Court  of  Zillah  Twenty-four  Pergunnahs  against  the  Appellant,  Gunga  Gobind 
Mundul,  and  others,  making  Prince  Gholam  Mahomed  a  pro  forma  Defendant,  to 
recover  possession  of  21  beegahs,  8  cottahs,  4  chittacks,  being  the  northern  portion 
of  42  beegahs,  16  cottahs,  8  chittacks,  of  land,  in  Saheban  Bagecha,  Holding  No.  1, 
appertaining  to  Mouza  Chandpore,  in  Pergunnah  Khaspore,  the  Government  Khas 
Mehal,  by  ovfrruling-  the  plea  of  rent-free  tenure,  and  by  maintaining  the  Mai  right. 
The  plaint  stated  the  particulars  of  the  case  on  the  part  of  the  Government,  and  the 
claim  of  the  Defendants  to  hold  the  lands  rent  free,  and  it  prayed  that  the  suit  might 
be  decided  simultaneously  with  the  three  suits  brought  by  the  Prince. 
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The  Appellants,  Gunya  Gobiiid  Mundal  and  Komani  Dossec,  by  their  answers, 
which  were  in  substance  the  same,  insisted,  tirst,  that  the  suit  should  be  dismissed 
as  barred  by  adverse  possession,  under  Ben.  Reg.  II.  of  1805  ;  secondly,  that  the 
(Jovernment  could  not  adopt  resumption  proceedings  in  respect  of  lands  of  less 
area  than  100  beegahs ;  and  thirdly,  that  the  Government,  being  in  receipt  of  the 
rents,  had  no  cause  of  action;  and  they  insisted  that  the  lands  in  dispute  were 
their  own  pro]>erty  and  rent  free;  that  before  the  year  1790  Mr.  Johnson  pur- 
chased about  .35  beegaiis  of  ]..a-khiraj  lands  in  Chandpore.  That  Mr.  Johnson  sold 
the  lands  in  dispute,  [349]  wliich  formed  the  northern  part  of  those  35  beegahs, 
to  Mr.  Burrow,  who,  by  a  Will,  dated  the  '2iid  of  August,  1792,  left  tiie  property  to 
his  son,  John  Burrow:  that  on  the  22nd  Bhadro,  1233  b.s.  (6th  September,  182G), 
John  Burrow  sold  to  Huranundo  Badhopadhia  (called  also  Haranund  Banorjia), 
and  on  2nd  Kartick  (17th  October)  in  the  same  year,  Huranundo  sold  to  Oodoy- 
jiarain  Mundul  and  Hurnarain  Mundul ;  that  Gunga  Gobind  Mundul  was  the  iieir 
of  Oodoy  Narain  and  Romona  Dossee  of  Hurnarain.  The  answer  also  alleged, 
that  the  lands  to  the  south  of  the  lands  in  dispute  were  sold  by  Mr.  Johnson  to 
Welford,  on  the  1st  of  February,  1787,  who  gave  them  to  Khanum  Jaun,  from  whom 
they  were  purchased  by  Chunda  Churn  Biswas.  ' 

The  other  Defendants,  who  claimed  5  cottahs  within  the  disputed  lands,  by  their 
answer  raised  the  same  objections  as  were  raised  by  the  above  Appellant,  and  they 
alleged  that  the  lands  claimed  by  them  were  purcha.sed  on  12th  Poos,  1244  (1837), 
from  the  widows  of  the  two  sons  of  Anundo  Chundro  Tewanee,  who  was,  as  they 
alleged,  the  son  and  successor  of  Gungaram  Tewanee,  and  they  alleged  that  3 
beegahs  4  c,  of  which  the  5  cottohs  formed  part,  were  rent-free  lands. 

The  issues  for  trial  were  fixed  by  the  Judge  of  the  Zillah  Court,  when  the  Judge 
expressed  himself  as  follows: — "This  is  simply  an  ejectment  action.  We  have  to 
determine  whether  the  lands  are  within  or  beyond  the  boundary  of  Holding  No.  1. 
as  set  forth  in  the  plaint,  and,  therefore,  in  the  pre.sent  ejectment  suit,  no  question 
of  resumption  can  be  entered  into.  The  case  being  dealt  with  as  one  of  boundary, 
the  only  interruption  to  which  action  will  be,  adverse  [350]  possession,  with  the  onus 
of  proof  upon  the  Defendants  setting  up  the  plea.  In  bar,  that  the  action  of  the 
Plaintiff  is  estopped  by  limitation  of  time.  On  the  merits.  For  the  Plaintiff,  that 
the  lands  are  within  the  Holding  No.  1,  the  property  of  Government.  For  the 
Defendants,  that  the  lands  are  not  within  the  boundary  of  Holding  No.  1  ;  but  La- 
khiraj  lands  distinct  from  the  Mai  lands  of  Government. 

The  evidence  taken  in  the  three  suits  by  the  Prince  Respondent,  were  referred 
to  in  the  suit  by  the  Collector. 

That  suit  came  on  for  hearing  on  the  28th  of  December,  1861,  before  the  Civil 
Judge,  E.  Latour,  Esquire,  who  had  inspected  the  lands  in  dispute  in  per.son,  and 
made  a  skeleton  plan  from  such  inspection.  That  Judge,  after  stating  that  the 
subdivisional  holdings  first  began  about  1833,  was  of  opinion,  that  there  was  not 
sufficient  evidence  to  identify  the  lands  in  dispute  with  those  in  Holding  No.  1,  in 
respect  of  which  alone  rent  had  been  paid,  and  gave  judgment  against  the  Collector 
on  both  issues  in  his  suit,  and  also  against  the  Prince  in  his  three  suits. 

Against  this  decision  the  Collector  and  the  Prince  appealed  to  the  Sudder  Dewanny 
Adawlut. 

On  the  13th  of  August,  1862,  the  Collector  presented  a  petition,  praying  that 
certain  Exhibits,  including  the  original  Register  Book  for  the  year  1816,  might 
be  received  in  evidence. 

The  Register  Book  was  not,  however,  produced  until  the  hearing  of  the  appeal, 
and  it  was  then  found  to  contain  entries  which  purported  to  show  that  the  quantity, 
46:0:10,  was  the  quantity  mentioned  in  the  [351]  Chittahs  of  1783  (but  which 
appeared  in  no  other  Government  Record,  either  before  or  after  the  year  1816) 
was  included  in  a  Rent  Bill  under  the  Jumma  of  Rs.  39:13,  mentioned  in  the 
Terij  papers  of  1833.     These  entries  were  at  the  end  of  the  Book. 

The  appeal  was  heard  before  Sir  Charles  Jackson  and  W.  S.  Seton  Karr,  two  of 
the  Judges  of  the  High  Court  of  Judicature,  and  on  the  23rd  of  January,  1863, 
the  Court  gave  Judgment  declaring  the  Government  entitled  to  possession  of  the 
disputed  property,  with  costs  of  suit,  but  dismissing  with  costs  the  three  suits 
instituted  by  the  Prince  Gholam  Mahomed.     The  effect  of  the  Chittahs  of  1190,  the 
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Register  Book  of  1S15  and  1816,  and  a  Map  of  1845  was  fully  considered  in  the 
Judyrment.  With  respect  to  the  Register  Book  the  Judgment  went  on  to  say,  "  We 
were  referred  to  the  signature  of  the  Collector  in  these  pages  of  the  Book  as 
suspicious,  but  we  have  inspected  the  Book,  and  liave  satisfied  ourselves  that  the 
signatures  corresponded  with  the  other  signatures  of  the  Collector  in  the 
preceding  entries,  and  on  the  wliole  we  see  no  reason  to  doubt  the  genuine- 
ness of  the  Register  Book."  On  the  whole,  the  Court  found  that  Lot 
Xci.  1  was  tlie  same  property  as  that  mentioned  in  Dagh  Xo.  1,  and  that 
the  jiroperty  in  Dagh  No.  1  wa.s  tlie  same  as  was  transferred  by  Johnson  to  Green, 
and  from  Green  to  Brown,  and  from  him  to  the  Prince.  The  Court  then  proceeded 
to  consider  whether  the  Appellant,  whose  case  was  a  mere  assertion  of  a  La-khiraj 
title,  and  who  could  not,  therefore,  be  presumed  to  have  been  in  possession  before 
1790,  was  entitled  to  set  up  the  defence  of  the  Regulation  of  Limitation  of  suits  as 
against  either  the  Government  or  the  Prince.  As  against  [352]  the  Government, 
the  Court  was  of  opinion,  that  he  had  clearly  no  right ;  first,  because  the  Govern- 
ment liad  sixty  years  allowed  them,  and  the  suit  had  been  instituted  by  them  within 
that  time  ;  and  secondly,  because  a  party  relying  on  a  La-khiraj  tenure  was  not 
allowed  to  set  up  a  plea  of  limitation  when  he  could  not  show  a  La-khiraj  title  before 
1790,  the  Revenue  Law  of  the  country  treating  all  such  tenures  as  absolutely  null 
and  void.  The  Court  was,  Iiowever.  of  opinion,  that  the  Defendants  were  entitled 
to  set  up  the  ])lea  of  limitation  as  against  the  Prince. 

The  Appellant,  Gunga  Gobind  Mundul,  presented  a  petition  for  a  review,  upon 
the  ground  that,  as  tlie  Register  Book  of  the  years  1815  and  1816  was  filed  for  the 
fir.st  time  in  Court  on  the  day  of  trial,  he  had  had  no  opportunity  to  search  for, 
and  procure  certain  documents,  which  were  filed  with  the  petition,  and  which  would, 
as  the  Petitioner  alleged,  show  that  the  entries  in  the  Register  Book,  relied  upon 
by  the  Court,  were  false  and  fabricated. 

The  petition  for  review  came  on  to  be  heard  in  the  High  Court,  on  the  13th  of 
April,  186-3,  before  W.  S.  Seton  Karr,  who  refused  the  application  with  costs.  As 
regarded  the  objections  urged  against  the  Register  Book,  and  the  weight  to  be 
attached  to  the  documents,  filed  with  the  petition,  the  Judge  stated  his  opinion, 
tliat  "w'hen  we  heard  this  appeal  in  Januarj'  last,  some  new  evidence,  not  adduced 
iiefore  the  Lower  Court,  was  presented  to  us  on  appeal,  in  the  shape  of  a  Register 
Book  of  the  proprietors  of  land  in  the  Government  Khas  Melials,  situate  in  this  part 
of  the  Twenty-four  Pergunnahs,  dated  the  years  1815,  1816.  This  Book  was  then 
admitted  by  us  on  the  testimony  of  the  Collector  of  the  Twenty-four  [353]  Pergunnahs, 
wlio  satisfactorily  accounted  for  its  custody,  and  for  its  non-production  up  to  that 
time.  A  verj-  careful  re-inspection  of  the  Register  Book  has  quite  satisfied  me 
that,  as  a  whole,  it  is  genuine,  and  to  be  depended  upon.  It  was  produced  by  the 
projier  Officer,  and  from  its  proper  place.  It  is  quite  according  to  practice  tliat 
there  should  be  such  a  register  of  proprietors  ;  the  successive  entries  are  in  order 
of  date ;  they  show  briefly  the  particulars  of  each  application  for  transfer,  and 
mention  the  title  deeds,  with  names  and  dates,  and  they  bear  the  legible  signatures 
of  the  successive  Collectors  appended  to  order,  directing  that  transfer  should  be 
recorded,  and  new  Pottahs  should  be  made  out.  So  far,  as  a  whole,  the  Book  must 
be  taken  to  be  genuine,  and  of  unquestionable  authority.  This  being  the  case,  and 
the  entry  in  the  Registry  not  being  shaken  by  the  new  evidence,  any  further  evidence 
i-ould  not  carry  a  case  for  review  one  step  further." 

Against  the  decree  of  the  23rd  of  January,  1863,  the  present  appeal  was  brouglit. 

Mr.  Field,  Q.C.,  and  Mr.  Pontifex,  for  the  Appellants. — The  evidence  adduced 
to  prove  the  identity  of  Holding  Xo.  1.  of  1833,  with  Dagh  No.  1,  of  the  Chittali 
of  1783,  is  altogether  insufficient  and  untrustworthy,  and  in  fact  no  such  identity 
existed.  The  Register  Book  of  1815-1816  was  improperly  admitted  as  evidence. 
The  entry  there  of  a  jumma  in  Green's  name  is  the  only  fragment  of  evidence  in 
the  suit.  If  it  was  a  genuine  document,  why  was  it  not  produced  earlier?  The 
entry  bears  on  the  face  of  it  evidence  of  its  being  fabricated  to  meet  the  case.  [354] 
The  Respondents'  title  to  the  land  as  Mai,  was  not  proved  ;  for  the  entries  in  the 
Registry  Book  only  amount  to  a  presumption  of  conveyance,  but  are  no  proof  of 
title  :  on  the  contrary,  the  evidence  established  tlie  Appellants'  title  ;  it  shows  that 
the  land  in  dispute  has  for  more  than  sixty  years  been  in  the  actual  uninterrupted 
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rent-fi'ee  erijo3-ineut  of  the  Appellants  and  their  predecessors  in  title.  It  is  to 
be  regretted  that  the  difficulties  which  the  Appellants'  case  in  the  Court  below  pre- 
sented to  the  Respondent,  the  Prince  (iholani  Mahomed,  in  his  three  separate  suits, 
induced  the  Government  to  take  up  his  case,  and  on  their  [larl  to  bring  a  suit  against 
the  Appellant  for  possession  only,  without  seeking  a  declaration  of  their  right  to 
assess  as  Mai  tenure.  The  unfairness  of  this  proceeding  cannot  be  too  strongly 
condemned.  The  Appellant  and  his  ancestors  at  that  time  had  been  in  bona  pile 
possession  as  purchasers  for  more  than  thirty  years,  and  the  Prince's  claim  was 
absolutely  barred  by  tlie  IJen.  Regulations  of  Limitation  of  Suits,  III.  1793,  sec.  14; 
VII.,  1795,  sec.  8;  and  II.  of  180.'5,  sec.  18.  To  avoid  the  effect  of  those  Regulations 
he  has  been  allowed  to  shield  himself  under  the  claim  of  the  Government,  who 
assert,  contrary  to  the  fact,  that  the  lan4s  were  never  La-khiraj,  but  Mai  tenure, 
and  that  the  prescription  of  sixty  years  prevail.  MaJui  Enja  Dheernj  Rajah 
Mahatab  Chnnd  Bahadoor  v.  The  Benyal  Government  (4  Moore's  Ind.  App.  Cases, 
466).  If  the  Government,  as  they  allege,  are  in  actual  receipt  of  the  rent  of  the 
Holding  No.  1,  the  present  suit  is  not  maintainable.  A  Court  of  equity  will  not 
give  relief  by  making  a  declaration  as  to  a  claim  which  may  be  made  by  another 
under  [355]  circumstances  that  may  or  may  not  happen:  Jackson  v.  Ttirnley  (1 
Drew,  617),  Code  of  Civil  Procedure,  ch.  I.,  sec.  15. 

Mr.  Forsyth,  Q.C.  (with  whom  was  Mr.  Macnaughten),  for  the  Collector  of  the 
Twenty-four  Pergunnahs. — First.  Tlie  title  of  the  Government  to  the  land  in 
dispute  was  sufficiently  proved.  The  right  of  the  Government  to  the  Twenty-four 
Pergunnahs  is  distinct  from  their  sovereign  rights  in  India.  These  Pergunnahs 
were  in  the  year  1764  given  as  a  jaghire  by  the  then  ruling  power  to  Lord  Clive, 
and  on  his  death  in  1775  came  to  the  East  India  Company  as  Zemindars,  5th  Rep. 
East  Ind.  Comp.  pp.  407,  410.  The  Twenty-four  Pergunnahs  differ  from  the 
ordinary  relation  between  the  (iovernment  of  India  and  their  subjects.  In  ordinary 
circumstances,  the  Zemindar  is  the  Farmer  who  pays  the  revenue  to  Government, 
and  collects  it  from  the  Ryots,  the  cultivators  of  the  soil,  but  in  the  Twenty-four 
Pergunnahs  there  are  no  Zemindars  to  pay  the  revenue  to  the  •State,  the  Govern- 
ment is  tlie  Zemindar,  and  as  such  capable  of  granting  Leases  or  Pottahs,  and  had 
full  right  to  urant  the  Pottah  to  Prince  Gholani  Mahomed  of  the  lands  in  question. 
The  Court  below-  has  conqalicated  the  case  by  treating  it  as  one  of 
La-Khiraj  and  not  Mai  tenure,  but  the  case  really  is  one  of  boundary,  and  the 
Ap]iellant  has  failed  to  prove  that  the  land  in  dispute  was,  as  he  insists,  rent-free, 
or  that  it  was  ever  granted  or  registered  as  La-khiraj,  as  he  was  bound  to  do  if 
the  claim  could  be  sustained.  The  Burdwan  case  (4  Moore's  Ind.  App.  Cases,  466) ; 
[356]  Regs.  XI.\.  of  179.3,  sec.  22  ;  II.  of  1819,  sec.  28.  Secondly,  the  Registry  Book 
of  1815-1816  was  properly  admitted  in  evidence  on  the  appeal.  There  it  is  shown 
that  Green,  through  whom  Appellants  claim,  paid  a  jumma,  and  that  identifies 
the  land  in  question.  [Lord  Romilly:  Wliat  privity  is  there  between  the  Appel- 
lants and  the  person  making  such  an  entry  in  the  Book?  Such  entry  cannot  be 
admitted  as  evidence  against  them.]  The  Books  came  out  of  the  proper  Officer's 
custody,  and  must  be  presumed  to  have  been  regularly  kept.  All  the  evidence  goes 
to  show  the  identity  of  the  land  with  the  description  in  the  Register.  Then,  lastly, 
unless  the  Appellant  can  .show  adverse  possession  without  payment  of  rent  for  a 
period  of  sixty  years,  the  claim  of  the  Government's  riglit  to  sue  is  not  barred. 
Reg.  II.  of  1805." 

Sir  R.  Palmer,  Q.C.  (with  whom  was  Mr.  Leith),  for  Prince  Gholam  Mahomea. — 
With  regard  to  the  Appellants  objection  to  the  Government  suing  on  behalf  of  tliis 
Respondent,  the  answer  is,  that  he  stood  as  to  them  in  the  ordinary  relation  of 
landlord  and  tenant.  Under  the  Pottah  of  1856  from  Government  he  had  all  the 
right  the  Goveriiment  could  give  ;  he  was,  therefore,  clearly  entitled  to  rely  upon 
the  Government's  prescription,  and  his  right  to  sue  was  not  barred  by  the  Regula- 
tions of  Limitation  II.  of  1805,  or  by  the  Appellants'  possession  for  twelve  years. 
The  land  in  question  is  proved  to  be  within  the  Government  Zemindary  of  tl,« 
Twenty-four  Pergunnahs,  and  the  alleged  La-khiraj  tenure  set  up  and  relied  on 
by  the  Appellants  was  not  established  by  the  evidence,  as  was  necessary.  [357] 
Ma]ia  Eaja  Dheeraj  Raja  Mahatab  Chund  Bahadoor  v.  The  Benyal  Gorernnient 
(4  Moore's  Ind.  App.  Cases,  466). 

Their  Lordships,  without  calling  for  a  reply,  delivered  judgment  by 
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The  Right  Hon.  Lord  Roinilly. — This  is  an  appeal  from  a  decree  of  the  High 
Court  of  Judicature,  at  Calcutta,  which  rever.sed  a  decision  of  the  Civil  Court  of 
the  Twentv-four  Perguiiiiahs  in  favour  of  the  Appellants.  The  suit,  the  decision 
in  which  gives  rise  to  the  present  appeal,  was  brought  by  the  Collector  of  the  Twenty- 
four  Pergunnaiis  on  behalf  of  the  Government  of  India,  against  Gunga  Gobind 
Mundul,  and  Sree  Mutty  Rurmonee  Dossee,  described  as  Defendants,  and  Prince 
Gholani  Mahomed  and  certain  other  persons,  members  of  the  Mundul  family,  named 
in  the  plaint,  and  described  as  the  occupiers  of  five  Cottahs  of  the  disputed  land. 
who,  toi,'ether  with  the  Prince,  are  also  described  as  pro  forma  Defendants. 

The  Prince,  though  called  a  pro  foriiiu  Defendant,  is  really  one  of  the  per.sons 
principally  interested  in  the  subject  in  dispute.  His  title  is  adverse  to  that  of  the 
Munduls,  and  he  is  making  common  cause  with  the  Collector.  On  what  ground  he 
is  inserted  as  a  Defendant,  it  is  not  easy  to  discover. 

The  Prince  had  instituted  three  suits  for  the  recovery  of  the  property  which 
is  the  subject  of  this  suit,  against  the  Appellants.  He  divided  his  claim  into  three 
suits,  in  conformity  to  the  rules  of  procedure  established  in  tlie  Courts  of  the 
country,  in  consequence  of  the  separate  interests  of  different  [358]  members  of  the 
Mundul  family,  in  portions  of  his  property,  of  which  his  claim  embraced  the  whole. 
The  suits  of  the  Prince,  numbered  4.3,  44  and  45  of  1857,  raise  precisely  the  same 
question  as  that  which  is  raised  in  the  suit  of  the  Collector  before  mentioned,  viz. 
whether  the  lands  sought  to  be  recovered  formed  part  of  holding  No.  I,  and  were 
part  of  that  portion  of  Colonel  Green's  estate,  which,  as  the  Prince  contends,  has 
passed  to  him  by  title.  In  all  the  four  suits,  the  decision  was  against  the  Plaintiffs 
in  the  Civil  Court.  In  the  judgment  of  the  High  Court  it  is  stated,  "  It  has  been 
admitted  b_v  the  Counsel  on  both  sides,  that  in  the  Court  below  all  parties  agreed 
that  this  appeal  (that  is,  the  appeal  in  the  Collector's  suit)  and  appeals  Nos.  122, 
123,  and  124  (that  is,  in  the  Prince's  suits)  should  be  lieard  together  and  treated  as 
one  consolidated  case,  and  that  all  the  evidence  should  be  taken  as  in  one  cause." 

In  the  Collector's  suit  alone  is  there  any  appeal.  That  suit,  though  it  asks  "  a 
declaration  overruling  the  plea  of  a  rent-free  tenure,"  which  is  not  properly  the 
subject  of  that  jurisdiction,  is  properly  treated  in  the  Civil  Court  as  an  ejectment 
suit,  and  it  was  admitted  by  Mr.  Forsyth,  who  appears  for  the  Collector,  to  be  a  suit 
in  the  nature  of  an  ejectment  suit.  For  such  a  suit,  which  supposes  that  the  Plaintiff 
was  put  out  of  possession,  it  is  necesary  for  him  to  allege  and  prove  his  title  to  the 
possession.  The  Collector  sues  for  the  Government,  being  entitled  to 
sue  to  enforce  their  claim  to  the  possession.  It  appears,  however, 
in  this  suit,  that  both  the  Prince  Gholam  and  the  first  and  second 
Munduls  claim  derivatively  from  the  same  person,  Johnson  ;  the  judgment 
of  the  High  Court  finds,  as  a  fact,  that  [359]  "  the  property  was  originally 
the  property  of  Johnson."  By  this  word  "  property  "  here,  is  evidently  meant 
absolue  ownership  ;  though  it  may  be  by  a  grant  from  the  East  India  Company,  as 
the  Zemindars  of  the  Twentv-four  Pergunnahs.  The  well-known  cases  of  Gardner 
V.  Fell,  and  Freeman  v.  Fairlie  (1  Moore's  Ind.  App.  Cases,  pp.  299  and  305),  and  the 
observations  of  Lord  Lyndhurst  in  the  latter  case  on  the  subject  of  Pottahs,  exclude 
any  supposition  that  such  absolute  ownership  of  lands  by  private  persons  could  not 
exist  at  that  time  in  that  part  of  India,  as  against  any  claim  of  the  Government  to 
possession  of  the  lands.  In  the  latter  case,  his  Lordship  terms  "  the  rent  "  "  a 
jumma  or  tribute,"  and  says  "  the  Pottah,  therefore,  proves  no  part  of  the  title,  it 
is  the  conveyance  that  gives  parties  a  right  to  claim  the  Pottah."  The  Pottah  is 
evidence  of  title.  If  there  were  anything  in  the  nature  of  the  title  of  the  Government 
to  lands  in  the  Twenty-four  Pergunnahs,  or  any  usage  or  custom  in  force  there, 
■which  gave  a  less  permanent  interest  to  the  possessors  of  proprietary  riglit,  some 
authority  for,  or  some  evidence  of  such  a  variation  from,  and  limitation  of  the 
general  law,  should  have  been  adduced  to  their  Lordships.  Their  Lordships  them- 
selves are  aware  of  nothing  to  take  these  titles  out  of  the  operation  of  the  principles 
established  by  the  cases  above  referred  to  ;  consequently,  upon  the  evidence  in  this 
suit,  it  appears  that  the  Government  had  not,  at  the  time  of  Johnson's  possession  of 
block  No.  1,  any  title  to  the  possession  of  these  lands.  If,  as  the  Government  con- 
tend, these  lands  were  rent-paying  lands,  the  title  of  the  Government  was  simply 
[360]  to  the  rent,  the  nature  of  which  was  that  of  a  jumma  or  tribute  ;     and  if  the 
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holders  of  these  lauds  asserted  then,  or  subsequently,  a  groundless  claim  to  hold  theui 
free  of  rent,  as  La-khiraj,  tliat  claim  would  not  destroy  their  proprietary  right  in 
the  lands  themselves,  but  simply  subject  tiieir  owners  to  liability  to  be  sued  in  a 
resumption  suit,  the  object  of  whicli  is,  not  to  obtain  a  forfeiture  of  the  lands,  but 
to  have  a  decree  against  the  alleged  rent-free  tenure,  involving  the  measurement 
and  assessment  of  the  lands,  and  the  liability  of  the  person  in  possession,  if  he  wishes 
to  retain  possession,  t«  pay  the  revenue  so  assessed.  If,  at  any  period  during  John- 
son's possession  of  these  lands,  or  subsequently,  a  title  to  the  possession  of  tlie  lands 
themselves  liad  «ccrued  to  the  Government,  by  any  act  or  omission  on  the  part  of 
the  owners  of  the  lands  working  a  forfeiture,  that  title  should  have  been  alleged  and 
proved.  But  so  far  from  this  being  attempted  to  be  established,  the  Collector  treated 
the  lands  as  belonging,  by  title,  to  the  holding  of  the  Prince,  and  the  Prince  as  ful- 
Hlling  the  ordinary  obligations  of  the  owner  of  the  land,  to  pay  the  rent  or  jumma  of 
them.  The  title  of  Richard  Johnson  existed  in  17S3,  and  from  that  time  downwards 
there  is  no  proof  of  any  act  entitling  the  Government  to  take  possession  of  the  lands ; 
there  is  no  evidence,  on  which  any  reliance  can  be  placed,  that  the  title  of  the 
Munduls,  be  it  what  it  may,  commenced  by  violence ;  but  assuming  that  such  proof 
existed,  in  what  way  can  a  dispute  between  two  private  owners,  whether  as  to 
boundaries  or  lands,  divest  the  title  of  either  to  possession  in  favour  of  the  Govern- 
ment, if  the  latter  have  merely  a  rent  or  jumma?  The  title  to  sue  for  dispos-[361]- 
session  of  the  lands  belongs,  in  such  a  case,  to  the  owner  whose  property  is  en- 
croached upon ;  and  if  he  suffers  his  right  to  be  barred  by  the  Law  of  Limitation,  the 
practical  effect  is  the  extinction  of  his  title  in  favour  of  the  party  in  possession;  see 
.SeL  Rep.,  vol.  vi.,  p.  139,  cited  in  Macpherson,  Civil  Procedure,  p.  81  (,'ird  ed.). 
Now,  in  this  case,  the  family  represented  by  the  Appellants  is  proved  to  have  been 
upwards  of  thirty  years  in  possession.  The  High  Court  has  decided  that  the  Prince's 
title  is  barred;  and  the  ett'ect  of  that  bar  must  operate  in  favour  of  the  party  in 
possession. 

The  title,  then,  of  the  Prince  to  recover  these  lands  as  against  the  Munduls  is 
extinguished ;  then  how  can  the  extinction  of  the  proprietai^y  owner's  right  in  favour 
of  the  party  in  possession,  confer  any  right  to  possession  simply  on  another  person 
not  having  a  title  in  remainder,  if  he  had  not  a  title  to  possession  whilst  the  right 
and  remedy  remained?  Supposing  that,  on  the  extinction  of  the  title  of  a  person 
having  a  limited  interest,  a  right  to  enter  might  arise  in  favour  of  a  remainderman 
or  a  reversioner,  the  present  case  has  no  resemblance  to  that.  The  interest  of  the 
person  in  possession  is  not  a  limited  but  an  absolute  interest ;  the  title  to  the  lands 
is  one  inheritance,  the  title  to  the  khiraj  or  rent  is  another.  Though  these  lands  are 
treated  as  part  of  the  khas  mehals,  yet  there  is  no  isroof  in  this  case  of  any  relation 
of  landlord  and  tenant  ever  existing  between  Johnson  and  the  Government;  Johnson 
appears  to  have  been  the  absolute  owner,  and  no  reversion  to  have  existed  in  the 
Government.  It  is  not  the  case  of  a  lease  at  all,  still  less  of  a  lease  of  temporary 
duration ;  it  is  the  case  of  an  absolute  ownership  of  the  lands ;  and  the  title  of  the 
Govern-[362]-ment  rather  resembles  a  seignory  than  that  of  a  lessor  with  a  reversion. 

In  the  Civil  Court,  the  title  of  the  Collector  to  sue  was  put  upon  the  ground  of  the 
relation  of  landlord  and  tenant ;  and  of  the  right  of  the  landlord  to  sue  in  order  to 
protect  his  tenant,  and  to  assert  his  title  as  landlord.  But  such  is  not  the  real 
relation  between  the  parties  w-hicli  the  evidence  discloses.  Prince  Gholam  took, 
by  conveyance,  from  Brown  ;  he  states  his  title  to  have  been  derivative  from  Johnson, 
who  conveyed  to  Green,  who  conveyed  to  Brown,  wlio  conveyed  to  the  Prince  a  title 
to  the  absolute  ownership  never  interrupted. 

There  is  no  relation  of  Landlord  and  tenant  in  such  a  case  between  the  Govern- 
ment and  the  owner  of  the  lands,  who  is  the  landlord,  and  not  a  Ryot.  The  Govern- 
ment has  a  title  to  the  rent  or  jumma.  By  whatever  name  it  be  called,  the  right  and 
title  is  to  the  rent  substantially ;  it  does  not  include  a  right  to  the  possession  of  the 
lands,  though  such  a  right  might  arise  by  forfeiture,  or  extinction  of  the  ownership. 

It  is  of  the  utmost  consequence  in  India  that  the  security  which  long  possession 
affords  should  not  be  weakened.  Disputes  are  constantly  arising  about  boundaries 
and  about  the  identity  of  lands, — contiguous  owners  are  apt  to  charge  one  another 
with  encroachments.  If  twelve  years'  peaceable  and  uninterrupted  possession  of 
lands,  alleged  to  have  been  enjoyed  by  encroaclnnent  on  the  adjoining  lands,  can  be 
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proved,  a  purchaser  may  take  that  title  in  safety  ;  but,  if  the  party  out  of  possession 
could  set  up  a  sixty  years'  law  of  limitation,  merely  by  making  common  cause  with  a 
Collector,  wlio  could  enjoy  [363]  security  against  interruption?  The  true  answer 
to  such  a  contrivance  is,  tlie  legal  right  of  the  Governnieut  is  to  its  rent;  the  lands 
are  owned  by  others:  as  between  private  owners  contesting  inter  se  the  title  to  the 
lands,  the  law  lias  established  a  limitation  of  twelve  years  ;  after  that  time,  it  declares 
not  simply  that  the  remedy  is  barred,  Ijut  that  the  title  is  extinct  in  favour  of  the 
possessor.  The  Government  has  no  title  to  intervene  in  such  contests,  as  its  title  to 
its  rent  in  the  nature  of  jumma  is  unaffected  by  transfer  simply  of  proprietary  right 
in  the  lands.  The  liability  of  the  lands  to  jumma  is  not  affected  by  a  transfer  of 
proprietary  right,  whether  such  transfer  is  affected  simply  by  transfer  of  title,  or 
less  directly  by  adverse  occupation  and  the  law  of  limitation. 

Their  Lordships  are,  therefore,  of  opinion,  that  this  dispute  as  to  the  identity 
of  the  lands,  which  is  substantially  the  cause  of  action  of  the  Prince  alone,  cannot  be 
kept  alive  longer  than  the  legal  period  of  limitation  of  twelve  years,  by  the  ex- 
pedient of  inducing  the  Collector  to  make  common  cause  with  him.  The  judgment 
appealed  against  says,  '"  if  the  Government  recover  against  the  Defendants,  the 
Prince  substantially  recovers  also."  But  the  Prince  has  never  surrendered  or  in- 
tended to  surrender  his  estate  to  the  Government.  He  has  simply  taken  a  new 
Pottah  ;  that  Pottah  is  not  the  title,  but  the  evidence  of  title.  If  the  title  of  the 
Prince  to  possession  was  inconsistent  with  a  title  in  the  Government  to  the  possession, 
and  the  law  of  limitation  has  extinguished  that  title  of  the  Prince  in  favour  of  the 
Munduls,  the  Defendants,  their  Lordships  are  entirely  at  a  loss  to  see  in  the  arrange- 
ment between  [364]  the  Collector  and  the  Prince,  any  ground  in  law  or  equity  for 
making  a  decree  which  substantially  restores  him  to  what  he  has  lost  by  laches,  sup- 
posing the  title  under  which  he  claims  to  have  been  originally  good. 

If,  however,  it  were  considered  that  the  Collector  could  sue  for  the  possession  of 
the  lands  upon  the  title  shown  to  be  in  the  Prince,  or  that  the  Prince,  by  reason  of  the 
suit  being  in  the  Collector's  name,  could  get  the  benefit  of  the  sixty  years'  limitations, 
the  question  whether  the  Respondents  have  proved  a  title  sufficient  to  evict  the 
Appellants  from  the  lands  in  disjiute  would  still  remain  to  be  decided.  The  Collector 
rests  on  the  title  of  the  Prince.  That  title  is  derivative  through  mesne  transfers 
from  Johnson.  The  place,  the  Sahiban  Bageecha,  is  said  to  have  been  the  residence 
of  European  Gentlemen.  It  seems  probable  that  both  Johnson  and  Green  were 
British  subjects ;  if  they  were  British  subjects  these  lands  could  not  have  been 
orally  conveyed  by  Johnson  to  Green.  It  is  not  shown,  therefore,  by  the  Plaintiff,  on 
whom  the  burden  of  proof  lies,  that  the  entries  in  the  Register  could  of  themselves 
operate  as  a  conveyance.  They  must,  at  the  highest,  amount  only  to  evidence  from 
which,  with  other  matters,  a  conveyance  might  be  presumed.  Had  the  possession 
of  the  lands  been  enjoyed  by  virtue  of  and  consistently  with  the  title  asserted  by 
the  Plaintiffs,  there  would  have  be^n  legal  grounds  for  making  such  a  presumption  ; 
but  there  has  been  a  long  adverse  possession,  and  there  is  no  sufficient  proof  of  a 
contemporaneous  possession  consistent  with  the  title  insisted  on  by  the  Plaintiff's. 
The  presumption  of  a  conveyance  is  resorted  to.  when  such  presumiition  is  made,  to 
sup-[365]-port  a  long  possession  ;  but  here  it  would  be  applied  to  defeat  a  long 
possession.  If  possession  be  not  consistent  with  a  title,  which  is  to  be  supported  by  a 
presumption  of  a  former  conveyance,  that  very  possession  would  furnish  ground  for 
building  another  presumption  on  the  first,  viz.  of  a  subsequent  re-transfer  or 
reconveyance.  In  such  a  case,  therefore,  as  the  present,  tlie  defective  link  in  the 
claimant's  title  cannot,  in  the  opinion  of  their  Lordships,  be  supplied  by  presump- 
tion. Then,  as  it  is  not  shown  that  these  lands  could  have  been  transferred  orally, 
and  as  no  direct  evidence  exists  of  a  conveyance,  and  as  the  state  of  the  possession 
does  not  support  a  presumption  of  one  having  existed,  the  question  which  is  asked  by 
the  Judge  of  the  Civil  Court  as  to  the  missing  link,  is  at  once  pertinent  and  un- 
answered. Again,  the  title  from  Green  to  Brown,  the  immediate  vendor  to  the 
Prince,  has  not  been  traced  or  proved.  It  has  been  assumed  that  it  is  sufficient  for 
the  Respondents  to  establish  that  the  lands  were  part  of  tlie  rent-paying  lands  com- 
prised in  Holding  No.  1.  But  even  this  fact  has  not,  in  their  Lordships'  opinion, 
been  satisfactorily  made  out.  Both  parties  agree  that  the  lands  in  disjaite  lie  in 
block  No.  1,  which,  by  the  Chittahs  of  178.3,  appears  to  have  belonged  to  Jolmsou,  and 
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to  have  contained  46  beegalis  10  cottahs.     The  inference  wiiieli  the  Respondents  draw 
from  the  Register  Book  at  page  213  is,  that  tiiis  jiarcel  of  46  Ijeegahs  10  cottahs,  was 
subject  to  a  jmnnia  of  Rs.  39.  13a.  ;  that  it  had  been  transferred,  before  1816,  from 
Johnson  to  Green  ;  that  a  fresh  Pottah  for  it  was  then  granted  in  tlic  name  of  (ireen  ; 
and  that  it  is  identical  with  the  joint  holding  mentioned  in  the  [366]  Terij  of  1833 
under  tlie  liead  of  Pergunnan  Kliaspore.     It  is,  however,  clear  on  tlie  face  of  the 
Terij,  that  that  iioldiug  had  been  suppo.sed  to  comprise  only  30  beegahs  ;  that  on  a 
remeasurement  it  had  been  found  to  comprise  42  and  a  fraction;   and  that  in  con- 
sequence  of   the   remeasurement   the  jumma   of   Rs.    39.    lija.    had   been    raised   to 
Rs.  56.  14a.  Ip.     But  no  satisfactory  or  consistent  explanation  has  been  given  how 
or  why  a  holding  which,  in  1816  was  taken  to  contain  46  beegalis  10  cottahs,  and  as 
such  was  assessed  at  Rs.  39.  15a.,  was  at  some  intermediate  period  between  that  date 
and  1833  taken  to  contain  only  30  beegahs:   and  having,  on  remeasurement,  been 
found  to  contain  42  beegahs  and  16  cottahs,  was  treated  as  subject  to  a  higher  jumma 
than  that  assessed  upon  it  when  it  was  supposed  to  be  46  beegahs  10  cottahs.     Mr. 
Forsyth  thought  that  there  must  have  lieen  two  measurements,  of  which  tlie  first,  being- 
inaccurate,  had   reduced  the  quantity  of  land  to   30  beegahs, — and  that  the  first 
estimate  of  46  beegahs  10  cottahs  was  a  conjectural  one.     It  does  not,  however,  seem 
probable  that  if  this  original  estimate  had  been  tested  by  measurement,  the  measure- 
ment would  have  been  so  inaccurately  made.     Again,  Sir  Roundell  Palmer's  theory 
is  that  the  original  block  No.  1  may  have  contained  some  16  beegahs  and  10  cottahs 
of  rent-free  lands  ;  that  the  rent-paying  lands  w'ere,  therefore,  taken  to  be  only  30 
beegahs,  but  were  found,  on  remeasurement,  tO'  be  42  beegahs  and  16  cottalis.     This 
theory  imjilies  that  block  No.  1  contained,  in  fact,  about  59  l>eegahs  of  land.     The 
learned  Judges  of  the  High  Court  admit  the  difficulty,  but  say  that  it  is  not  insuper- 
able, and  seems  to  incline  to  some  [367]  such  explanation  as  that  offered  by  Mr. 
Forsyth.     These  hypotheses,  which  are  not  consistent,  are  all,  in  their  Lordships' 
opinion,  of  too  conjectural  a  character  to  be  received  in  explanation  of  an  admitted 
difficulty,  in  order  to  defeat  a  title  founded  on  long  possession.     It  may  be  observed, 
too,  that  all  of  them,  and  indeed  the  Register  Book  itself,  are  not  consistent  with  the 
case  made  by  the  Collector  in  liis  plaint,  which  is  founded  upon  the  transfer  of  the  46 
beegahs   10  cottahs,  less  3  beegahs  and   a   fraction,   from  Johnson  to  Green.     The 
question  of  the  identity  of  these  lands  appears  to  their  Lordships  to  be  one  of  extreme 
doubt  and  difficulty.     They  are  by  no  means  prepared  to  say  that  the  Appellants 
have  made  out  that  the  land.s  in  dispute  are  identical  with  the  parcels  of  the  con- 
veyance under  which  they  claim  title;  or  have  proved  a  title  under  which  they  could 
recover  if  they  were  out  of  possession.     But  the  burden  of  proof  is  on  the  Respondents, 
— it  is  for  them  to  establish,  by  sufficient  and  satisfactory  evidence,  the  identity  of  the 
lands  conveyed  to  the  Prince  by  Brown  with  those  sought  to  be  recovered  from  the 
Appellants  ;   and  their  Lordships  are  of  opinion,  that  they  have  failed  to  do  so.     If 
their  Lordships  had  thought  otherwise,  and  that  the  suit  was  to  be  determined  upon 
proof  of  this  identity,  thej'  would  have  felt   it  very  difficult  to  refuse  to  send  the 
cause  back   for   a   new   trial.        For  the  strength   of  the   Respondents'  case   is  the 
Register  Book  ; — that  Book  was  fir.st  produced  in  the  appellate  Court,  under  circum- 
stances in  which  the  Appellants  may  have  been,  in  some  measure,  taken  by  surprise; 
and  they  may,  in  the  documents  produced   in  support  of  their  unsuc-[368]-ccssful 
ajiplication  for  review,  have  the  means  of  meeting  the  inferences  to  be  drawn  from 
that  Book.     Objection  to  reception  of  those  documents  here  was  taken  and  allowed  : 
and  their  Lordshops  have  excluded  them  from  their  consideration.     Upon  the  whole 
case,  however,  and  for  the  reasons  already  given,  their  Lordships  are  satisfied  that 
the  suit  of  the  Collector  was  properly  dismissed  by  the  Zillah  Court  ;   and  that  this 
judgment,  notwithstanding  the  fresh  evidence  produced,  ought  to  have  been  affirmed 
by  the  High  Court. 

Their  Lordships  wish  it  to  be  understood  that  this  judgment  leaves  the  subject  of 
the  liability  of  these  lands  to  be  assessed  for  jumma  wholly  untouched.  All  that  they 
decide,  is  the  question  of  proprietary  right,  as  between  the  contending  private 
owners. 

It  may  be  right  to  observe  that,  in  their  Lordships'  opinion,  the  provision  in  the 
Code  of  Procedure,  which  requires  the  Judges  who  admit  fresh  evidence  on  an  appeal, 
to  record  their  reasons,  though  not  a  condition  precedent  to  the  reception  of  the 
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evidence,  is  yet  one  that  ought  at  all  times  to  be  strictly  complied  with.  It  is  a 
salutary  provision,  which  operates  as  a  check  against  a  too  easy  reception  of  evidence 
at  a  late  stage  of  litigation,  and  the  statement  of  the  reasons  may  inspire  confidence 
and  disarm  objection.  Tlieir  Lordships  will  humbly  advise  Her  Majesty  that  the 
decision  of  the  High  Court  be  reversed  with  costs  :  and  that  the  decision  of  the 
Civil  Court,  so  far  as  it  dismisses  the  Plaintiffs'  suit  with  costs,  be  aflfirmed,  and  that 
this  appeal  be  allowed  with  costs. 


[369]  MUSSUMAT  CHEETHA,  and  after  her  death,  her  daughter,  MUSSUMAT 
JUSSOONDAH,— ^/>pe/to«<;  BABOO  MIHEEN  LALL,  and  after  his  death, 
his  son,  AJODHIA  PERSUAB.—Re^puiideiit*  [July  16,  17,  1867]. 

On-  appeal  fro-in  the  Siidder  Dewanny  Adaivlut,  North-W ester n  Provt?i-ces,  Agra. 

Where  an  estate  was  originally  ancestral,  belonging  to  a  joint  and  undivided 
Hindoo  family,  the  presumption  of  law  being  that  a  family  once  joint 
retains  that  statvi,  can  only  be  rebutted  by  evidence  of  partition,  or  acts 
of  separation ;  and  the  unus  prohaiidi  lies  on  the  party  who  claims  a  share 
in  such  estate  to  prove  that  it  is  a  divided  family. 

The  entry  of  the  name  of  one  member  of  a  joint  family,  as  Lumbadar  (the 
party  liable  for  the  assessment  of  the  revenue)  on  the  Registry,  being  for 
fiscal  purposes,  is  not  per  se  sufficient  evidence  to  establish  the  ex- 
clusive proprietary  right  of  the  party  whose  name  is  so  registered,  and  the 
rights  of  co-partners  i/riter  ae  are  not  affected  by  such  registration  [11  Moo. 
Ind.  App.  .382,  383]. 

The  Appellant,  Mussumat  Cheetha,  the  Widow  of  Damodur  Doss,  was  the  Plain- 
tiff, and  the  Respondent,  Baboo  Miheen  Lall,  son  of  Koonj  Kishore  Doss,  the  eldest 
brother  of  Damodur  Doss,  the  Defendant,  in  the  suit  brought  in  the  Zillah  Court 
of  Mynpoorie.  The  object  of  the  suit  was  to  obtain  possession  of  Hurheerpore  and 
ten  other  villages  in  the  Etawah  district,  with  mesne  profits  for  three  years, 
together  with  interest.  The  parties  to  the  suit  were  members  of  a  joint  undivided 
Hindoo  family.  The  villages  in  question  formed  part  of  an  [370]  estate  which 
was  inherited  by  three  brothers  named  Koonj  Kishore  Doss,  Damodur  Doss,  and 
Shama  Doss,  in  undivided  shares.  The  share  of  the  third  brother  was  subsequently 
divided  off;  and  the  Plaintiff  claimed  to  succeed,  in  default  of  male  issue,  as  the 
Widow  of  Damodur  Doss,  to  eleven  of  the  remaining  villages,  under  an  alleged 
deed  of  relinquishment,  or  sale,  by  which  the  share  of  Koonj  Kishore  Doss  was 
alleged  to  have  been  transferred  to  her  late  husband.  On  the  other  hand,  the 
Defendant,  who  had  been  in  possession  for  nearly  twelve  years,  denied  that  any  such 
transfer  or  sale  had  taken  place,  and  contended  that  the  shares  of  his  father  and 
Damodur  Doss  not  having  been  divided,  or  exclusively  vested  in  the  latter,  the  Plain- 
tiff was  precluded  by  the  Benares  school  of  Hindoo  law  prevailing  in  the  North- 
West  Provinces  from  inheriting. 

The  facts  of  the  case  were  as  follows :  — 

It  appeared  that  the  Zemindary  to  which  the  villages  in  question  in  the  above- 
mentioned  suit,  with  others,  appertained,  formerly  belonged  to  Teek  Chund,  a 
Banker,  residing  in  Etawah,  and  that  he  was  the  Father  of  three  sons,  named  Koonj 
Kishore  Doss,  Damodur  Doss,  and  Shama  Doss,  who  succeeded  at  his  death  as  his 
heirs.  The  estate  then  passed  out  of  the  family,  and  it  appeared  that  two  several 
settlements  between  the  years  1210  Fusly  (1802-3  a.d.)  and  1215  Fusly  (1807-8  a.d.) 
were  made  of  the  lands  of  the  Zemindary  with  strangers  as  Farmers.  The  third 
settlement  of  this  estate  took  place  in  the  year  1216  Fusly  (1808-9  a.d.). 

*  Present: — Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Romily, 
the  Right  Hon.  Sir  James  William  Colvile.  the  Right  Hon.  Sir  Edward  Vaughan 
Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley.  Assessor, — The  Right 
Hon.  Sir  Lawrence  Peel. 
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On  the  30th  of  September,  1808,  Damodur  Doss  presented  ii  petition  to  the 
Officer  in  the  District  in  which  the  estate  was  situate,  stating  tliat  he  had  [371] 
been  unjustly  deprived  of  the  Zemiudary,  whicli  lie  described  as  consisting  of  .'iO 
Mouzahs  and  11  biswas,  in  the  Talooqua  Juggra  Mow,  etc.,  in  Zillah  Etawah,  by  the 
native  Government  anterior  to  the  British  rule  in  India  ;  and  praying  that  possession 
in  perpetuity  might  be  granted  to  him  of  the  estate,  and  tiiat  lie  might  pay  tlie 
Government  revenue.  It  also  appeared,  that  Koonj  Kisliore  Doss,  previous  to  the 
17t.h  of  May,  1809,  also  made  an  application  to  the  Collector  in  respect  of  seven 
Mouzahs,  included  in  Talooqua  Bijaolee,  and  forming  part  of  those  in  the  suit,  for 
a  separate  settlement  of  them  as  proprietor,  he  undertaking  to  pay  tiie  Government 
revenue  for  the  same.  An  Order  was  accordingly  made  by  the  Collector,  sultject  to 
the  confirmation  of  the  Governor-General. 

Subsequently,  Koonj  Kishore  Doss  presented  another  petition  respecting  the 
same  seven  Mouzahs,  which  stared,  that  as  the  Perwannah  of  the  Court,  desiring 
Petitioner  to  file  an  application  for  the  settlement  of  Mouzahs  Bijaolee,  etc.,  from 
1218  to  1219  Fusly,  on  a  jumma  of  Rs.  8000  per  annum,  was  received  by  the 
Petitioner,  he  begged  to  represent  that  Damodur  Doss,  his  own  Brother,  who  was 
the  proprietor  of  this  property,  and  whose  name  was  recorded  in  the  proceeding, 
would  attend  in  Court,  and  submit  for  the  Court's  consideration  his  application 
and  Kabooleat,  etc.,  in  due  form;  and  the  Petitioner  prayed  that  the  application 
of  Damodur  Doss  might  be  granted,  and  that  he  might  be  recognized  as  the  pro- 
prietor, to  which  arrangement  Petitioner  himself  was  in  every  way  willing.  Upon 
this  petition  it  was  ordered,  that  an  application  he  received  from  Damodur  [372] 
Doss,  with  the  concurrence  and  consent  of  the  Petitioner. 

On  the  2nd  of  September,  1810,  Damodur  Doss  made  an  application  for  the 
settlement  of  Talooqua  Bijaolee  to  be  concluded  with  him  as  Zemindar,  on  a  jumma 
of  Rs.  16,000  of  the  currency  of  15  from  1818  to  1819  Fu.sly ;  and  the  Petitioner 
agreed  to  and  accepted  the  jumma  proposed,  clear  of  all  expenses,  such  as  sayer 
and  cesses  on  Travellers,  and  abliaree  revenue,  excluding  all  villages  and  lands 
held  rent  free,  and  those  relinquished  in  charity,  as  Bishun  Birt  and  Birumpooter, 
and  other  charitable  grants,  without  demur  or  objection  ;  and  stated  that  the  estate 
consisted  of  nine  villages. 

A  settlement  was  accordingly  made  with  Damodur  Doss  for  seven  villages, 
which  were  recorded  in  his  separate  name,  the  other  seven  villages  having  been 
recorded  in  the  name  of  Koonj  i  Ki.shore  Doss. 

In  consequence  of  inability  to  pay  the  arrears  due  for  Government  revenue,  the 
fourth  settlement  was  made  with  Farmers,  excluding  Damodur  Doss  as  well  as 
Koonj  Kisliore  Doss,  and  the  latter  ceased  from  that  time  to  have  any  further  interest 
in  any  of  the  villages  in  question. 

The  fifth  settlement  tooli  place  in  1225  Fusly  (1817-18  a..d.),  when  Damodur 
Doss  succeeded  in  getting  the  whole  fourteen  villages  recorded  in  his  own  separate 
name  as  proprietor  (eleven  of  which  were  the  subject  of  the  present  suit).  That 
settlement  remained  in  force  up  to  the  settlement  subsequently  made  under  Ben. 
Reg  IX.  of  1833. 

It  appeared  that  the  other  brother,  Shama  Doss,  made  an  attempt  before  the 
Collector  to  establish  his  [373]  claim  to  a  joint  share  in  the  above  villages;  but  his 
claim  being  denied  and  opposed  by  Ixith  Damodur  Doss  and  Koonj  Kishore  Doss, 
he  was  left  to  his  remedy  by  suit. 

A  settlement  was  accordingly  made  with  Damodur  Doss  alone,  Koonj  Kishore 
Doss  as.senting,  and  Shama  Doss's  claim  put  aside  ;  and  this  settlement  was  confirmed 
by  the  Sudder  Board  of  Commissioners. 

Orders  were  then  addressed  to  the  Ryots  and  cultivators  of  the  several  divisions 
of  the  estates  in  question,  in  which  were  comprised  the  villages,  in  each  of  which 
it  was  declared  by  the  Government  Officer  that  the  Ryots  were  to  consider  "  Damodur 
Doss  as  the  Zemindar  and  accepted  rightful  Malguzar  of  the  above  estates,  and  duly 
pay  the  rents  to  him." 

The  sixth  settlement  took  place  in  1840,  when  Damodur  Doss,  as  proprietor 
in  possession,  applied  to  enter  into  it  in  respect  of  his  estate ;  and  previously  to  its 
being  made,  separate  public  notifications  respecting  the  villages  in  question  were 
issued  by  the  Government  Collector. 
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By  llie  iJi-oceediiigs  of  the  Settlement  Court  of  Zillah  Etawali,  on  the  22nd  of 
September,  1840,  the  former  settlements  were  recited,  that  on  investigation,  under 
Ben.  Reg.  IX.  of  18.'?3,  into  the  right  and  title,  etc.,  etc.,  of  the  above  estate,  it  was 
found  that  tlie  Zemindary  right  therein  belonged  to  Damodur  Doss;  that  he  had 
tiled  his  applications  for  the  new  settlement  of  the  villages  in  question,  had  executed 
the  Ikrarnamahs  (agreements  containing  the  terms  and  conditions  on  wliich  he  held 
the  same,  and  undertaking  to  pay  the  revenue);  [374]  that  the  notifications  afore- 
said had  been  issued  ;  that  the  term  given  in  them  had  expired  ;  and  that  no  Objector 
or  party  claiming  any  interest  had  appeared,  and  the  settlement  made  with  him 
alone;  it  being  declared  in  the  proceedings  that  it  had  been  proved  that  he  was  sole 
proprietor  and  Malguzar. 

At  tlic  time  of  this  settlement  Damodur  Doss  caused  a  statement  to  be  recorded 
in  the  Wagib-ool-urz,  or  administration  paper,  to  the  effect,  that  the  name  of  Baboo 
Miheen  Lall,  his  nephew,  the  Respondent,  should  be  recorded  after  liis  death  as 
proprietor  of  three  Houzalis,  viz.,  Jugsora,  Setpoor,  and  Nundunpoor,  he  having 
made  them  over  in  gift  to  him  for  his  support,  and  specifying  the  same  in  the 
Ikrarnamah  Malguzary  (agreement  for  payment  of  revenue) ;  Damodur  Doss  retain- 
ing the  remaining  villages. 

On  the  21st  of  January,  1841,  Damodur  Doss  died,  leaving  the  Appellant, 
Mussuraat  Cheetha,  his  Widow,  and  as  such  his  heir  according  to  Hindoo  law,  him 
surviving. 

On  the  2.3rd  of  March,  1841,  Baboo  Miheen  Lall  took  steps  to  get  himself 
recorded  as  proprietor  by  presenting  a  petition  to  the  Collector,  wherein  he  stated 
the  settlement  made  with  Damodur  Doss  ;  that  he  was  in  possession  and  occupancy 
of  the  estates  of  the  deceased,  and  praying  that  his  name  might  be  recorded  in  the 
Government  registry  as  Zemindar  in  place  of  that  of  the  deceased  Damodur  Doss, 
and  the  name  of  Damodur  Doss  expunged. 

After  inquiries,  the  name  of  Baboo  Miheen  Lall  was  recorded  by  the  Collector  as 
Zemindar  of  the  alxtve  villages. 

In  consequence,  a  plaint  was  filed  by  Mussumat  [375]  Cheetha,  on  tlie  .30th  of 
December,  1852,  in  the  Zillah  Court  of  Mynpoorie,  and  sought  to  recover  possession 
of  the  eleven  Mouzalis  before  mentioned,  and  to  obtain  entr}'  of  her  name  in  the 
Collector's  Books,  together  with  mesne  profits,  against  Baboo  Miheen  Lall,  since 
deceased,  as  principal  Defendant,  then  in  possession  of  the  estate,  and  Buldeo 
Pershad  and  Juggernauth,  son  of  Shama  Doss,  deceased.  The  facts  above  mentioned 
were  set  forth  in  the  plaint. 

The  two  Defendants,  Baboo  Miheen  Lall  and  Buldeo  Pershad,  put  in  their 
answers.  In  the  answer  of  the  former  it  was,  amongst  other  things,  alleged  and 
submitted,  that  the  claim  of  the  Plaintiff  was  groundless,  opposed  to  the  Shasters 
and  family  usage  of  both  parties,  and  in  contradiction  to  the  Will  and  agreement  of 
the  Plaintiff's  husband  ;  and  that,  w'ith  the  exception  of  an  allowance  for  her  sup- 
port, the  Plaintiff  liad  no  right  or  title  to  possession  over  the  Zemindary  then  in 
the  possession  of  the  Defendant.  The  answer  referred  to  the  papers  of  the  Collector's 
office,  the  Ikrarnamah  or  agreement  of  Damodur  Doss,  and  the  petitions  alleged  to 
have  been  filed  by  herself  as  proofs  in  support  of  his  answer  ;  and  Baboo  Miheen 
Lall  submitted,  first,  that  the  Plaintiff  having  no  male  issue,  according  to  family 
usage  and  the  doctrine  of  the  Shasters,  she  had  no  right  or  title  to  succeed  to  the 
estate  of  her  husband,  which  was  an  undivided  and  hereditary  Zemindary,  in 
opposition  to  or  supersession  of  the  Defendant's  superior  right  :  secondly,  that  both 
the  Plainti&"s  Husband  and  the  Defendant,  Baboo  Miheen  Lall,  continued  as  partners, 
and  ]>roprietors  of  equal  [376]  shares  in  the  estate,  and  that  there  was  a  perfect 
understanding  between  them,  no  accounts  being  ever  rendered  to  either  party,  or 
followed  by  a  separation  of  interests ;  but  that,  on  the  contrary,  the  Plaintiff's 
husband,  during  his  lifetime,  constituted  the  Defendant  proprietor  of  his  entire 
possession,  and  appointed  an  allowance  of  Rs.  25  per  mensem  for  the  Plaintiff's 
daily  expenses  and  apparel,  in  case  she  should  decide  on  living  separately,  before 
a  meeting  of  her  relatives  and  the  Gomashtahs  in  employ,  and  the  principal  residents 
of  the  place  who  might  be  living  at  the  time;  the  allowance  being  independent  of 
expenses  required  for  the  ceremonies  necessary  to  be  performed  for  her  daughters. 
That  both  the  Defendant  and  the  Plaintiff  were  thankful  and  contented  with  this 
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an-aiigenient ;  and  the  Plaintitf  continued  to  receive  the  allowance  of  Rs.  25,  fixed  by 
her  Husband  from  the  Defendant,  from  the  day  of  her  separation  to  the  month  of 
Jet,  1258  Fusly,  and  that  allowance  the  Defendant  was  willing  to  allow  her. 

The  answer  of  Defendant,  Buldeo  Pershad,  stated  that,  according  to  family 
usage,  the  Plaintiff  had  no  right  to  possession  in  the  hereditary  and  undivided 
Lumberdary  property ;  that  Baboo  Miheen  Lall,  the  Defendant's  elder  Brother,  was 
the  rightful  proprietor,  and  that  he  himself  had  a  share  in  it  on  partnership  with 
his  elder  Brother. 

The  answer  of  the  Defendant,  Juggernauth,  son  of  Shama  Doss,  disclaimed  all 
interest,  and  alleged  that  the  villages  of  his  father,  belonging  to  the  same  hereditary 
property,  had  been  divided  off.  and  were  held  separately  by  him,  and  since  his 
death  by  the  Defendant. 

[377]  The  evidence  of  the  Plaintiff  consisted  of  the  depositions  of  witnesses, 
who  supported  the  averments  in  the  plaint  as  to  the  exclusive  and  separate  possession 
of  the  villages  in  question  by  the  late  Damodur  Doss  under  the  Revenue  settlements  ; 
and  the  witnesses  deposed  to  the  efl'ect,  that  Damodur  Doss  and  his  wife  lived  separate 
from  his  Brothers  ;  that  Koonj  Kishore  Doss,  the"  Defendant's  Father,  never  held 
possession  since  he  relinquished  his  possession  of  the  seven  villages  and  claim  to  a 
settlement  of  these,  or  the  other  seven  villages  aforesaid  ;  and  that  Damodur  Doss 
made  no  Will  or  testamentary  disposition  giving  his  Widow  Rs.  25  per  mensem  as 
alleged  in  the  answers  of  Defendants.  The  evidence  of  the  Defendants  consisted  of 
the  depositions  of  witnesses,  by  which  the  Defendants  endeavoured  to  establish  that 
the  estate  in  question  was  ance.stral,  and  had  never  been  divided;  that  Damodur 
Doss's  brother,  Koonj  Kishore  Doss,  and  the  Defendants  since  his  death,  had  con- 
tinued to  have  a  joint  interest  in  the  estate  with  Damodur  Doss. 

The  hearing  of  the  suit  took  place  before  the  Principal  Sudder  Ameen  (Moulvi 
Syud  Mahomed  Vilaj'ut  Ali  Khan)  on  the  28th  of  July,  185.'3,  when  he  made  a  decree 
in  favour  of  the  Plaintiff,  finding  that  the  villages  in  question  were  the  property 
of  the  late  Damodur  Doss,  and  that  his  Widow  and  heir  rightly  succeeded  thereto  ; 
that  the  character  of  ancestral  property  had  ceased  to  belong  to  the  villages.  He 
aLso  found  against  the  alleged  testamentary  disposition  of  Damodur  Doss,  as  to 
the  allowance  of  Rs.  25  jier  mensem  to  the  Widow,  not  crediting  the  witnesses  of  the 
Defendants. 

Balioo  Miheen  Lall  being  dissatisfied  with  this  [378]  decree,  appealed  against  the 
same  to  the  Sudder  Dewanny  Adawlut  at  Agra. 

Pending  the  appeal  Baboo  Miheen  Lall  died,  leaving  Ajodhia  Pershad,  his  son 
and  heir,  who  revived  the  suit. 

On  the  31st  of  May,  1854,  the  hearing  of  the  appeal  took  place  before  Messrs. 
Begbie,  Smith,  and  Dick,  three  of  the  Judges  of  the  Sudder  Dewanny  Adawlut, 
when  a  decree  was  made  bearing  that  date,  reversing  the  decree  of  the  Zillab  Court, 
and  finding  that  the  estate  continued  to  be  joint  ancestral  estate;  and  that  Damodur 
Doss  did  not  acquire  it  as  sole  owner,  but  that  he  held  possession  partly  as  owner  and 
partly  as  the  representative  of  his  brother,  Koonj  Kishore  Doss;  that  the  subsequent 
record  of  the  name  of  Damodur  Doss,  and  the  statements  contained  in  the  documents 
and  proceedings  drawn  up  at  the  settlement  under  Ben.  Reg.  IX.  of  1833,  did  not 
alter  his  possession  ;  that  there  had  been  no  claim  preferred  by  his  nephew.  Baboo 
Miheen  Lall,  or  denial  on  his  part,  or  assertion  of  an  exclusive  property  which  would 
constitute  his  tenure  of  the  Mouzahs  in  suit  an  adverse  possession;  and  dismissed 
the  suit  with  costs. 

Mussumat  Cheetha  appealed  to  Her  Majesty  in  Council  against  this  decree.  She 
having  died,  Mussumat  Jussoondah,  her  daughter,  the  present  Appellant,  who  had 
a  son  living,  revived  and  ])rosecuted  the  appeal:  — 

Mr.  Leith,  for  the  Ajqjellant : — The  weight  of  evidence  establishes  the  fact,  that 
the  estate  in  question  was  the  sole  and  separate  pro-[379]-perty  of  the  late  Damodur 
Doss,  and  so  descended  to  the  Plaintiff,  as  his  Widow  and  heiress-at-law  according 
to  the  Hindoo  law:  Kata?tia  Natrhier  v.  The  Bajah  of  Shivagunrja  (9  Moore's  Ind. 
App.  Cases,  543).  The  principal  Defendant  was  estopped  by  the  proceedings  before 
the  Settlement  Officer  and  by  his  own  acts  subsequent  to  the  death  of  Damodur  Doss, 
claiming  as  his  separate  and  personal  heir,  from  afterwards  setting  up  in  defence 
to  this  suit  that  '^e  was  joint  owner  with  Damodur  Doss,  and  entitled  to  succeed  to 
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thiJ  same  as  joint  estate,  to  tlie  exclusion  of  the  Plaintiff.  Even  if  the  decree  of  the 
Sudder  Court  was  right  in  declaring  the  estate  joint  property,  and,  therefore, 
descendible  to  the  Nephew  in  preference  to  the  Widow  of  the  deceased,  yet  the  same 
is  defective  and  erronous  in  not  having  at  the  same  time  decreed  to  the  Plaintiff,  as 
Widow,  a  suffii'ieut  maintenance  out  of  the  estate. 

Mr.  Busby,  for  the  Respondent,  was  not  called  on  to  address  their  Lordships. 

Judgment  was  delivered  l)y 

The  Right  Hon.  Sir  James  W.  Colvile. — The  Plaintiff',  whom  the  present  Appel- 
lant represents,  commenced  her  suit  in  December,  1852,  to  recover  pos.session  of 
certain  villages,  to  which  she  claimed  title  as  Widow  and  heiress  of  one  Damodur 
Doss,  who  died  in  1841.  The  original  Respondent,  the  nephew  of  Damodur  Doss, 
had  been  in  possession  of  the  property  for  upwards  of  eleven  years  l)efore  the 
institution  of  the  suit.  These  villages  being  situated  [380]  in  a  Province  governed 
by  the  law  of  the  Benares  school,  it  was  nfecessary  for  the  Plaintiff",  in  order  to  make 
out  her  title  to  eject  the  Respondent,  to  e.stablish  that  the  property  claimed  was 
the  separate  estate  of  Damodur  Doss.  And  it  being  admitted  that  this  property 
was  originally  the  ancestral  estate,  or  part  of  the  ancestral  estate,  of  a  joint  and 
undivided  Hindoo  family,  she  had  to  make  a  case  sufficient  to  rebut  the  well- 
established  presumption  of  the  Hindoo  law,  that  a  family  once  joint  retains  that 
statux,  unless  it  is  shown  to  have  become  divided;  and  that  the  ancestral  property 
of  such  a  family  remains  joint,  unless  it  is  shown,  by  partition  or  otherwise,  to 
have  Ijecome  separate. 

The  family  originally  consisted  of  three  brothers,  Shama  Doss,  Damodur  Doss, 
and  Koonj  Kishore  Doss.  It  is  admitted  on  all  hands  that  Shama  Doss  separated 
himself  from  his  brothers,  and  took  his  share  of  the  ancestral  estate  as  separate 
property.  It  is,  however,  clear  upon  the  evidence  (and  if  the  fact  be  not  admitted, 
it  is  hardly  disputed  on  the  part  of  the  Appellant)  that  the  two  other  brothers 
continued  joint  after  the  separation  of  Shama  Doss;  and  further,  that  for  many 
purposes  Damodur  Doss  and  the  Respondent  (being  his  nephew,  the  son  of  Koonj 
Kishore  Doss)  were  members  of  a  joint  family  at  the  time  of  Damodur  Doss's  death. 
In  what  way,  then,  did  the  Plaintiff  in  the  suit  seek  to  relieve  herself  of  the 
heavy  burden  of  proof  which  the  law  in  these  circumstances  casts  upon  her?  She 
has  neither  alleged  nor  proved  that  a  formal  partition  ever  took  place  between 
Damodur  Doss  and  his  brother.  Nor  has  she  alleged  or  proved  that  any  convey- 
ance of  his  proprietary  right  was  ever  executed  by  the  latter  [381]  to  the  former. 
But  she  relies  on  certain  settlements  of  the  revenue,  and  other  proceedings  before 
the  Collectors,  the  eft'ect  of  which  was,  that  these  villages,  whicli  at  one  time  were 
all  recorded  in  the  name  of  Koonj  Kishore  Doss,  at  another  were  recorded  partly 
in  his  name  and  partly  in  that  of  Damodur  Doss,  came  ultimately  to  be  all 
recorded  in  the  name  of  Damodur  Doss,  as  if  he  were  the  sole  Zemindar  thereof, 
or,  at  least,  the  sole  Lumberdar,  or  person  liable  for  the  due  payment  of  the 
revenue  assessed  thereon.  And  from  these  proceedings  she  would  have  it  inferred 
that  Koonj  Kishore  Doss  had  duly  parted  with  or  relinquished  his  proprietary 
interest  in  the  villages,  and  allowed  them  to  become  the  separate  estate  of  his 
brother.  Mr.  Leith  has  candidly  admitted  that  this  inference  cannot  legitimately 
be  drawn  from  the  mere  fact  that  the  villages  were  recorded  in  the  sole  name  of 
Damodur  Doss.  He  does  not  dispute  the  correctness  of  the  proposition  laid  down 
by  the  Sudder  Court,  that,  "  as  the  law  stands,  the  mere  record  of  one  name  does 
not  establish  the  exclusive  proprietary  right  of  the  individual  so  recorded."  But 
he  contends,  that  particular  statements  and  expressions  to  be  found  in  their  pro- 
ceedings, which  he  says  must  be  taken  to  have  been  made  and  used  with  the  knowledge 
and  assent  of  Koonj  Kishore  Doss,  or  of  his  son,  the  Respondent,  are  sufficient  to 
raise  the  inference  in  question,  and  to  make  out  the  title  of  the  Plaintiff'. 

To  this  argument  their  Lordships  cannot  assent.  Both  the  plaint  and  the 
decree  of  the  Principal  Sudder  Ameeu  refer  the  alleged  relinquishment  of  pro- 
prietary right  to  the  date  of  the  fifth  settlement,  which  took  place  in  1818,  and  in 
the  lifetime  of  Koonj  Kishore  Doss.  But  it  is  obvious  on  the  face  [382]  of  the 
proceedings,  that  on  that  occasion  the  villages  were  treated  as  the  joint  property 
of  the  two  Brothers,  though  the  settlement  was,  with  the  consent  and  at  the  request 
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of  Koouj  Kisliore  Doss,  ninde  with  Damodur  Doss  alone;  whilst,  on  the  other  hand, 
a  claim  put  forward  by  Shama  Doss  was  treated  as  an  adverse  claim  of  proprietor- 
ship;  for  the  enforcement  of  which  he  was  referred  to  a  civil  suit.  Koonj  Kishore 
Doss's  petition,  which  signified  his  consent,  neither  relinquished  nor  disclaimed 
his  interest  in  the  villages;  it  prayed  only  that  Damodur  Doss's  application  to  be 
regarded  as  Proprietor  be  granted,  the  Petitioner  being  perfectly  satisfied  with 
the  arrangement.  No  other  or  subsequent  act  imputing  a  transfer  of  proprietary 
right  by  Koonj  Kishore  Doss  is  either  suggested  or  proved  :  and  he  died  before  the 
sixth  settlement,  which  took  place  in  1840. 

If,  then,  the  Appellant's  title  rests,  as  it  seems  to  do,  upon  the  alleged  transfer 
or  relinquishment  of  right  by  Koonj  KLshore  Doss  in  1818,  statements  made  and 
expressions  used  in  the  cour.se  of  the  settlement  of  1848  are  material  only  in  so 
far  as  they  reflect  light  upon  the  true  nature  of  the  transaction  of  1818. 

Nothing  can  really  turn  upon  expressions  in  those  public  documents,  to  the 
effect  that  Damodur  Doss  was  sole  Zemindar  and  witliout  partners,  because  when- 
ever property  is,  for  whatever  reasons,  recorded  in  the  sole  name  of  one  of  several 
co-proprietors  for  fiscal  purposes,  it  must  obviously  be  part  of  the  arrangement 
to  make  him  who  is  to  pay  the  Government  revenue,  and  through  whose  hands  the 
collections  from  the  Ryots  mu.st,  for  that  purpose,  pass,  appear  to  be  the  sole 
owner.  Yet  it  is  admitted,  that  [383]  one  so  recorded  may  be  really  what  we  should 
term  a  Trustee  for  the  other  member  of  a  joint  family,  and  that  the  rights  of  the 
co-parceners  intei-  se  may  not  be  affected  by  the  arrangement.  The  expressions, 
therefore,  in  the  Ikrarnamah  importing  that  on  the  death  of  the  Lunil)erdar,  or 
person  settling  for  the  revenue,  his  son  or  next  heir,  or  even  an  appointee,  shall  be 
substituted  for  him,  are  all  consistent  with  sucli  an  arrangement,  the  essence  of 
which  is  that  the  person  in  question  shall  be  made  ostensibly  and  on  tiie  face  of 
the  Revenue  records  the  sole  owner  of  the  Zemindary  rights.  Any  argument 
drawn  from  such  expressions  seems  to  their  Lordships  to  be  too  weak  to  supply  the 
failure  of  positive  proof  of  the  title  set  up  by  the  Appellant. 

The  same  answer  may  be  made  to  the  argument  which  Mr.  Leith  founded  on  the 
nature  of  the  Respondent,  Baboo  Miheen  Lall's,  application  to  the  Revenue  authori- 
ties to  be  admitted  as  heir  to  his  Uncle  on  the  death  of  the  latter.  On  the  face  of 
the  Revenue  records  Damodur  Doss  was  the  sole  registered  proprietor.  It  was, 
therefore,  only  as  his  heir  that  the  Applicant  could  claim  to  be  substituted  as  sole 
Zemindar  and  ostensible  owner  in  his  place.  A  suggestion  of  joint  interest  was 
unnecessary,  if,  indeed,  it  would  not  have  been  improper,  on  that  occasion.  And  it 
is  to  be  observed  that,  inasmuch  as  it  appeared  before  the  Collector  by  the 
Kanoongoe's  reports  that  Damodur  Doss  had  left  a  Widow,  the  claim  of  his  Nephew 
as  heir  implied  that  the  property  was  not  the  separate  e,state  of  the  deceased,  and 
that  the  succession  to  it  was  to  be  governed  by  tlie  law  which  regulates  the  descent 
of  the  property  of  a  joint  and  undivided  Hindoo  family. 

[384]  Their  Lordships  have  hitherto  dealt,  as  the  argument  before  tliem  dealt, 
exclusively  with  the  documentary  evidence.  Of  the  parol  evidence  it  is  sufficient  to 
say  that  each  party  has  produced  that  which,  if  believed,  would  go  far  to  prove  his 
or  her  case;  that  the  statements  of  the  witnesses  for  the  Plaintiff  are,  in  most 
respects,  in  direct  conflict  with  those  of  thf  Defendant ;  and  that  it  is  only  by  its 
consistency  with  the  documents  and  the  admitted  facts  of  the  case  that  the  truth  of 
the  testimony  on  either  side  can  be  tested. 

One  serious  difficulty  of  the  Plaintiff  was  to  explain  the  long  possession  of  the 
Respondent,  Baboo  Miheen  Lall,  and  her  failure  to  take  proceedings  for  nearly 
two  years  after  the  alleged  quarrel  between  them.  The  case  made  on  her  pleadings, 
and  sworn  to  by  her  witnesses,  is  that  he  held  possession  as  her  Agent,  rendering, 
for  a  considerable  period,  accounts  to  her.  But  this  story  is  unsupported  by  the 
production  of  any  documents  or  other  corroborative  proof,  and  is,  in  their  Lord- 
ships' opinion,  a  most  unsatisfactory  explanation  of  the  Respondent's  possession. 

The  proofs,  therefore,  adduced  by  the  Plaintiff  below  seem  to  their  Lordships 
insufficient  to  support  the  ease  made  by  her,  and  to  rebut  the  strong  presumptions 
of  the  Hindoo  law  which  she  had  to  meet.  But  against  these  proofs  their  Lordships 
have  to  set  not  only  the  inferences  arising  from  Damodur  Doss's  petition  when 
about  to  proceed  on  a  pilgrimage  to  Gyah,  the  deposition  of  his  Mookter,  Sookhe 
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Lall,  in  October,  1839,  and  the  petitions  presented  on  l)ehalf  of  the  Plaintiff,  whicli 
are  referred  to  in  tlie  judgments,  liut  tlie  ahnost  conclusive  evidence  contained  in 
the  account  Books. 

[385]  That  tliese  Books  were  proved  with  the  strictness  which  would  he  required 
in  our  Courts  cannot  be  said  ;  but  they  seem  to  have  been  received  according  to 
the  course  of  the  Indian  Courts^.  No  objection  to  their  reception  was  made  in  the 
first  instance;  they  were  submitted  by  the  Judge  to  the  examination  of  Maliajuns 
appointed  for  the  purpose,  who  were  questioned  b}-  him  upon  them.  Nor  does  it 
appear  that  their  genuineness  or  correctness  was  ever  very  formally  or  directly 
impugned,  though  some  objection   may  have  lieen   taken   to  the  proof  of  them. 

The  course  of  the  argument  here  induces  their  Ix)rds]ups  to  regret  that  these 
material  documents  were  not  strictly  proved,  but  they  were  sent  up  to  the  appellate 
Court  as  jiart  of  the  record ;  and  in  these  circumstances  their  Lordships  think 
that,  according  to  the  course  of  these  events,  the  appellate  Court  was  justified  in 
considering  them  as  part  of  the  evidence  in  the  cause  ;  and  that  the  conclusions 
which  they  drew  from  them  were  correct.  But  even  if  this  part  of  tlie  evidence 
were  withdrawn,  their  Lordships  would  be  of  opinion,  that  no  sufficient  ground 
has  been  shown  for  disturbing  the  judgment  of  the  Sudder  Court;  and  they  will 
humbly  recommend  to  Her  Majesty  that  this  appeal  be  dismissed  with  costs. 


[386]    THAKOORAIN    SAHIBA    and    CHO^VDREE    JAI    CEimB,— Appellants ; 
MOHUN   LALL    and   others,— Responde?its  *   [March   4,    1867]. 

On  appeal  from  the  Sudder  Dewanny  Adaivlut,  North-West  Provinces,  Agra. 

According  to  the  Benares  school  of  Hindoo  Law  prevailing  in  the  Mithila 
country,  a  Sister's  son,  in  the  absence  of  lineal  heirs,  has  no  title  to  succeed 
as  heir  to  his  deceased  Uncle's  ancestral  estate. 

Suit  by  a  sister's  son  against  his  Uncle's  Widow  to  set  aside  an  adoption  made 
by  the  Widow  to  her  deceased  husband.  Held,  reversing  the  decree  of  the 
Sudder  Dewanny  Adawlut  at  Agra,  that,  as  Sister's  son,  he  had  no  locu^ 
standi  to  sue  as  reversionary  heir  for  his  deceased  Uncle's  estate,  or  to 
challenge  the  Widow's  adoption. 

The  suit  out  of  which  this  appeal  arose  was  instituted  by  the  Respond  nit, 
Mohun  Lall,  as  one  of  the  expectant  or  reversionary  heirs  of  Chowdree  Oodai 
Chund,  deceased,  contingent  on  his  sui'viving  the  first  Appellant,  in  respect  of  a 
quarter  undivided  share  in  the  Zemindary  of  Biswjlee,  and  to  set  aside  the 
adoption  of  the  second  Appellant  by  the  Widow  of  Koor  Inderjeet  Sing,  herein- 
after mentioned. 

The  question  on  the  appeal  was  confined  to  the  title  of  Mohun  Lall  to  sue,  which 
right  was  denied  by  the  Appellants,  on  the  ground  that,  as  Koor  Inderjeet  Sing 
died  childless,  and  was  succeeded  by  the  first  Appellant,  his  Widow,  with  a  power 
of  adoption,  which  had  been  exercised  by  the  adoption  of  the  second  Appellant,  the 
Respondent,  Mohun  Lall,  as  a  [387]  Sister's  son,  according  to  the  doctrines  and 
rules  of  the  Benares  school  of  law  prevailing  in  the  Mithila  country,  in  which  the 
Zemindary  of  Bissowlee,  in  Pergunuah,  Chupra  Mow,  is  situate  ;  was  excluded  from 
the  inheritance,  even  if  the  first  Appellant  were  to  die.  By  the  decree  appealed  from 
the  Sudder  Dewanny  Court  at  Agra  held  that  Mohun  Lall,  as  a  Sister's  Son,  was 
as  expectant  heir  entitled  to  sue  ;  and  set  aside  the  adoption  on  the  ground  that 
the  authority  to  the  first  Appellant  to  adopt  was  not  established.  Hence  this 
appeal. 

*  Present :  Members  of  the  Judicial  Committee, — The  Master  of  the  Rolls  (The 
Right  Hon.  Lord  Romilly),  the  Right  Hon.  Sir  James  William  Colvile,  and  the 
Right  Hon.  Sir  Richard  Torin  Kinderslev.  Assessor, — The  Right  Hon.  Sir  Lawrence 
Peel. 
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The  facts  were  as  follows:  — 

The  founder  of  the  family  was  Chowdree  Oodai  Chuiid,  who  sclf-ae(|uirod  the 
estate,  constituting  the  Zemindary.  He  died  in  the  year  ISIG,  leaving  an  only 
son,  Koor  Inderjeet  Sing,  who  succeeded  to  tlie  Zemindary.  lie  also  left  him  sur- 
viving two  Widows.  His  third  and  eldest  Wife  died  in  his  lifetime,  and  had  one 
daughter,  also  deceased,  who  was  the  Mother  of  the  Hespondeiit,  Mohun  Lall.  The 
second  Widow,  who  survived  hiu),  was  the  first  Api>ellant,  the  Mother  of  Koor 
Inderjeet  Sing.  Koor  Inderjeet  Sing  married  Mussumat  Maharanee,  and  died 
without  issue,  leaving  his  Mother  and  Mussumat  Maharanee  him  surviving,  having, 
as  alleged,  verbally  authorized  her  to  adopt  a  Sou  to  him,  in  pursuance  of  whicli 
power  she  some  time  afterwards,  in  the  year  1834,  adopted  the  second  Appellant. 
Mussumat  Maharanee  died,  leaving  the  second  Appellant  a  minor,  and  in  inn- 
sequence  the  first  Appellant  managed  the  affairs  of  the  Zemindary. 

The  present  suit  was  brought  in  the  Zillah  Court  of  Furruckabad,  by  the  Respon- 
dent, Mohun  Lall,  and  his  brother,  Thakoor  Doss,  against  the  first  Ajipellant  [388] 
and  others,  claiming,  in  the  absence  of  male  issue,  as  maternal  grandsons  of  Chowdree 
Oodai  Chund,  one  half  of  the  Zemindary,  and  seeking  also  to  set  aside  the  adoption. 
The  Appellant's  answer,  among  other  defences,  denied  the  Plaintiff's  right  of  heir- 
ship, and  relied  upon  the  validity  of  the  adoption. 

The  Piincijjal  Sudder  Ameen  (James  Mercer,  Esq.),  by  his  decree,  dated  the  9th 
of  August,  1850,  found,  first,  that  the  adoption  had  properly  taken  place;  and 
secondly,  that  the  claim  was  barred  by  limitation  of  time  ;  and  dismissed  the  suit. 

An  appeal  from  this  decree  was  taken  to  the  Sudder  Court  at  Agra,  which  Court 
affirmed  the  decree  appealed  from. 

Two  other  suits  were  brought  by  the  same  parties  relating  to  the  same  matter, 
though  raising  different  issues,  and  various  proceedings  were  had  thereon.  Mohun 
Lall,  who  alone  carried  on  the  original  suit,  limited  his  claim  to  one-fourth  share 
of  the  estate,  having  obtained  a  review  of  judgment  of  the  first  suit,  that  suit  was 
remitted  back  to  the  Zillah  Court,  and  restored  to  its  order  on  the  file.  Fresh  issues 
were  then  recorded,  the  material  one  being,  fir.st,  whether  Mohun  Lall  was  entitled 
to  inherit  as  maternal  grandson  of  Chowdree  Oodai  Chund,  and  had  a  right  to 
sue  ;  and  secondly,  as  to  the  validity  of  the  adoption. 

The  Principal  Sudder  Ameen  sent  a  case  for  the  opinion  of  the  Pundit  of  the 
Sudder  Dewanny  Adawlut  at  Agra,  as  to  Mohun  Lall's  right  to  sue:  to  which  the 
Pundit   (Ram   Nath),   returned  the  following  answer:  — 

"  After  the  death  of  C.  and  his  Wife,  the  entire  paternal  estate  of  C.  reverts  to 
the  Mother  of  C,  [389]  that  is,  to  the  Widow  of  A.,  according  to  the  doctrine  of 
'  Jagbalk.'  After  the  death  of  the  Widow  of  A.,  the  estate  will  descend  to  the 
maternal  grandsons  of  A.,  and  transfer  of  the  estate  by  the  female  without  the 
consent  of  the  maternal  grandsons  will  be  invalid.  After  the  death  of  the  female, 
the  maternal  grandsons  are  entitled  to  succeed  to  the  property.  2.  The  Widow  of 
C.  was  competent  to  adopt  a  son  after  the  death  of  her  husband,  in  his  nonage  and 
without  issue,  provided  (according  to  the  doctrine  of  Busisht)  she  had  received  her 
Husband's  permission  to  do  so,  and  the  son  she  had  adopted  was  not  the  eldest  son 
of  his  Father.  The  conditions  of  adoption  are,  that  Brahmins  be  fed,  and  alms 
be  given  to  the  poor." 

By  the  decree  of  the  Principal  Sudder  Ameen  (Cazee  Inayuk  Hossein  Khan),  on 
the  remit  of  the  suit,  in  which,  as  already  stated,  Mohun  Lall  alone  claimed  a 
fourth  share  of  the  estate,  it  was  declared  that  the  adoption  was  invalid,  and  that 
Mohun  Lall  had  a  right  as  expectant  heir  to  sue.  Against  this  decision  an  appeal 
was  brought  by  the  Appellants  to  the  Sudder  Dewanny  Court  at  Agra,  when  it  was 
contended  that  the  Respondent  was  not  the  immediate  reversioner,  and  not  entitled 
under  the  Hindoo  law  to  inherit  at  all. 

The  Sudder  Dewanny  Court  (consisting  of  Messrs.  W.  Wynyard  and  W.  Roberts) 
by  a  decree,  dated  the  18th  of  April,  1863,  affirmed  the  decision  of  the  Sudder 
Ameen.  The  material  part  of  the  judgment  of  that  Court,  as  affecting  the  question 
at  issue,  was  in  these  terms: — "  In  regard  to  the  competence  of  the  Plaintiff  to  sue, 
we  oliserve,  that  the  opinion  of  the  Hindoo  Law-Officer,  obtained  by  the  Principal 
Sudder  Ameen,  is  distinctly  in  favour  of  the  pretensions  of  the  Plaintiff'.  [390]  No 
decided  case  has  been  quoted  to  show  that  this  opinion  is  not  consonant  with  the 
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Shasters  current  in  Benures.  The  weighty  opinion  of  Sir  W.  Macnaghten,  Vol.  II., 
p.  87,  is  quoted  in  opposition  to  the  Pundit.  The  Pundit  of  Zillah  Behar,  in  his 
Bywusta,  interpreting  the  te.\t  of  Yajnyawalcya,  a  Wife,  Daughters,  both  parents, 
Brothers,  their  Sons,  sprung  from  the  same  original  stock,  distant  kindred,  etc., 
stated  that  in  default  of  heirs  down  to  the  Brothers'  son,  the  gotraja  (kinsmen  sprung 
from  the  same  original  stock),  inherit;  on  failure  of  such  heir,  the  distant  kindred; 
and  that  the  Sister's  son  is  ranked  among  the  latter  who  should  succeed  after  the 
former.  This  opinion  is  conformable  to  the  law  as  current  in  Mithila,  Benares, 
and  the  other  Provinces,  as  the  follower.s  of  those  schools  do  not  rank  the  Sister's 
son  among  the  series  of  heirs  enumerated  in  the  text  of  Yajnyawalcya.  We  think 
that  this  opinion,  when  fully  considered,  is  not  adverse  to  the  pretensions  of  the 
Plaintiff.  Tlie  Pundit,  whose  opinion  is  approved,  does  not  say  that  a  Sister's  son 
is  one  of  the  heirs  enumerated  ;  but  he  says  that  a  Sister's  son  (vide  Shoe  SiiJiai,  and 
Others  v.  MuKswniat  Oomed  Koonirur,  where  Sisters'  sons'  sons  were  allowed  to  inherit 
under  the  law  of  Mithila  and  Benares  (Benares  Sud.  Dew.  Ad.,  Vol.  VI.  p.  301) ;  vide 
remarks  at  302)  is  ranked  among  the  latter  [i.e.  distant  kindred,  who  should  succeed 
after  the  former).  He  had  previously  said,  in  the  note  to  p.  85,  that,  according  to 
the  law  of  Benares,  the  Sister's  son  is  not  expressly  mentioned  as  heir;  hut  he  adds, 
at  all  events  he  can  come  in  only  in  default  of  all  Samanodacas,  or  lineal  descendants 
as  far  as  the  fourteenth  in  degree.  It  has  not  been  shown  to  the  [391]  Court  that 
there  exists  an}'  other  Claimant  who,  being  of  the  Samanodacas,  or  lineal  male 
descendants  of  the  fourteenth  degree,  or  of  distant  kindred  (Bundoos)  taking  priority 
over  Plaintiff,  has  a  prior  right  of  reversion.  For  the  right  of  a  Sister's  son  to 
succeed,  ride  Morley's  Dig.,  Vol.  I.  p.  326,  note.  Raj  Koonwarree  Ki/rpa  Moyee  v. 
Raja.  Damodiir  Chunder.  Decision  of  Lower  Provinces,  20th  Feljruary,  1845,  p.  27. 
We  do  not  think,  therefore,  that  the  Plaintiff'  is  to  be  regarded  in  the  light  of 
stranger,  and  as  one  who  has  no  claim  to  inherit.  We,  therefore,  affirm  the  de- 
cision of  the  Principal  Sudder  Ameen,  and  dismiss  the  appeal  with  proportionate 
costs." 

The  present  appeal  was  fi'om  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellants. — Tliere  is  a  preliminary 
objection,  which  is  fatal  to  the  suit.  Tlie  Respondent,  Moliun  Lall,  had  no  locus 
standi,  and  was  not  entitled  to  sue.  He  had  as  a  Sister's  son  no  interest,  as  ex- 
pectant or  reversionary  heir,  according  to  the  Benares  school  of  Hindoo  law,  to 
the  Zemindary  ;  therefore,  his  suit  ought  to  have  been  dismissed  without  calling 
upon  the  second  Appellant,  Chowdree  Jai  Chund,  to  defend  his  title  to  possession 
as  adopted  son.  The  title  set  up  by  Mohun  Lall  in  his  plaint,  and  under  which  he 
now  claims  one-fourth  of  the  estate,  was  based  solely  on  the  allegation  tliat  he  was 
one  of  the  expectant  or  contingent  reversionary  heirs  of  Chowdree  Oodai  Chund, 
deceased,  and  as  such  entitled  to  succeed  next  after  the  death  of  his  AVidow,  the 
Appellant,  Thakoorain  Sahiba,  whereas  the  title  to  the  Zemindary  must  be  deduced 
through  and  immediately  from  Koor  Inderjeet  Sing,  [392]  his  son,  who  died  seized 
of  the  same  as  an  absolute  estate  of  inheritance,  and  by  whom  his  Widow,  since 
deceased,  first  succeeded  as  heir,  and  continued  in  possession  till  her  death,  on 
which  event  the  first  Appellant,  as  Motlier  of  Koor  Inderjeet  Sing  and  liis  next 
heir,  would  succeed,  if  the  adoption  of  the  other  Appellant,  Chowdree  Jai  Cliund, 
was  set  aside.  The  Widow  of  a  person  dying  without  issue  by  nature  or  adoption 
represents  the  inheritance  similar  to  a  Tenant  in  tail  by  the  English  law.  Kata/rna 
Natchier  v.  The  Rajah  of  Shivagunga  (9  Moore's  Ijid.  App.  Cases,  543).  The  Re- 
spondent could  not  by  any  possibility  succeed  as  heir,  he  being  a  Sister's  son,  and 
as  such  excluded  by  the  doctrines  and  rules  of  the  Benares  school,  which  governs 
the  right  of  succession  in  this  case.  The  Mitacshara,  Ch.  II.  sec.  5,  par.  3.  W.  H.  Mac- 
naghten's  "  Hindu  Law,"  Vol.  I.  pp.  28,  36  ;  Vol.  II.  p.  85,  note.  Strange's  "  Hindu 
Law,"  Vol.  I.  Ch.  VI.  p.  147  [2nd  Ed.].  Eberling  "  On  Inheritance."  pp.  79,  82. 
Morley's  Dig.,  Vol.  I.  tit.  "  Inheritance,"  p.  326,  note.  A  Sister's  son  is  expressly 
excluded  in  the  table  of  succession  in  Vivada  Chintamani  (Trans,  by  Prossonna 
Coomar  Tagore),  the  law  prevalent  in  Mithila,  as  held  in  Rajchunder  Narafii 
Chowdry  v.  Gocidchvnd  Goh  (1  Ben.  Sud.  Dew.  Rep.  43).  The  Court  was  misled  by 
the  Buwusta  of  the  Pundit,  which  being  irreconcilable  willi  the  Text  writers,  and 
opposed  to  the  well-known  doctrines  of  the  Benares  scliool,  it  was  the  dutv  of  the 
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Court  to  have  examined  the  Pundit  to  explain  the  jirouuds  of  his  oi>inion  on  the 
discrepancy  with  tliose  autiiorities,  Myna  Boyee  v.  Ootarain  (8  Moore's  Ind.  App. 
Cases,  400).  Independently  of  these  conclusive  authorities,  the  [393]  Sudder  Court 
at  Agra  has  lately  solemnly  overruled  their  finding  in  the  case  now  in  appeal,  in 
that  "of  Mussumaf  Mooneea  v.  Dlnuma  (a).  Even  if  the  title  to  the  estate  was  to 
be  deduced  through,  and  immediately  from,  Chowdree  Oodai  Chund,  yet  the  Re- 

(n)  MussuMAT  Mooneea  and  Mithoo, — Appellants ;  Dhvuma,— Respondent* 

This  was  a  regular  appeal  (No.  20  of  1866)  from  the  decision  of  W.  S.  Pater,  Esq., 
the  Judge  of  Agra,  and  heard  on  the  13th  of  June,  1866,  before  F.  B.  Pearson,  Esq., 
and  R.  Spankie,  Esq.,  Officiating  Judge  of  the  Sudder  Dewanny  Adawlut,  North-West 
Provinces,  Agra. 

It  was  a  claim  to  establish  title  to  real  estate  in  the  town  of  Agra,  and  to  prevent 
alienation  by  the  Appellants. 

The  case  was  thus  set  forth  in  the  Judge's  decision  :  — 

"  Tlie  Plaintiff  states  that  Mussumat  Mooneea  has  illegally  adopted  Mithoo  as  her 
husband's  lieir.  Her  husband,  Mod  Chund,  Uncle  of  the  Plaintiff,  died  about  two 
years  ago.  A  Hindoo  Widow  cannot  adopt  an  heir.  The  income  from  the  property 
is  ample  for  her  during  her  lifetime. 

"  The  Defendants  in  reply  urge,  first,  that  the  Plaintiff,  as  Nephew,  has  no  title 
to  oppose  the  adoption  ;  second,  that  Mool  Chund  himself  acquired  the  property, 
and  not  by  inheritance  ;  third,  Mithoo  is  a  relative  of  the  deceased  3Iool  Chund,  and 
the  adoption  is  legal.  Mithoo  was  brought  up  by  him  during  six  years,  and  shortly 
before  his  death  Mool  Chund  authorized  me  to  adopt  him." 

The  material  issues  were — first,  was  the  Plaintiff,  as  nephew  of  Mool  Chund, 
entitled  to  oppose  the  adoption  of  Mithoo  :  second,  did  Mool  Chund  authorize  his 
wife,  Mussumat  Mooneea,  to  adopt  Mitlioo  1  and  third,  is  Mithoo  a  relative  of  the  de- 
ceased Mool  Chund,  and  is  the  claim  void  on  that  score? 

Upon  these  issues  the  following  judgment  was  pronounced  : — "  I  find,  first,  that 
the  Plaint itf  is  Nephew  of  the  deceased  Mool  Chund,  and  is  so  entitled  to  oppose  any 
illegal  adoption  by  Mussumat  Mooneea  ;  second,  it  is  not  shown  that  Mool  Chund 
authorized  Mussumat  Mooneea  to  adopt  Mithoo.  Had  he  done  so,  Mithoo  would 
sooner  have  been  adopted  by  her.  It  appears  that  a  misunderstanding  had  arisen 
between  Mussumat  Mooneea  and  the  Plaintiff's  wife ;  and  upon  that  Mussumat 
Mooneea  sent  for  Mithoo  from  a  distant  village,  and  then  represented  him  to  be  the 
adopted  heir  of  Mool  Chund,  and  this  occurred  only  about  six  months  ago,  as  shown 
in  the  evidence  on  both  sides ;  third,  Mithoo  is  not  shown  to  be  related  to  the  de- 
ceased Mool  Chund,  hut  only  one  of  the  brotherhood,  or  connection.  I  decree  in 
favour  of  the  Plaintiff,  with  costs." 

On  the  appeal  to  the  Sudder  Court  it  was  contended,  amongst  other  objections, 
by  the  Respondent,  that  the  Plaintiff,  being  Mool  Chund's  sister's  son,  could  not 
inherit  his  property,  and,  therefore,  the  suit  should  have  been  dismissed  as  barred  by 
the  Hindoo  Law. 

The  Sudder  Court's  judgment  was  in  these  terms  : — "  We  think  it  unnecessary  to 
refer  to  the  other  pleas,  and  confine  ourselves  to  the  objection  in  bar  of  the  suit. 
We  are  of  opinion  that  the  objection  is  fatal  to  the  suit.  We  are  aware  that  there  is 
a  ruling  of  this  Court  in  the  case  of  Sahiha  Thakourain  and  Chowdree  Jai  Chund  v. 
Mohv/n  Loll,  dated  18th  of  April,  1863,  which  declares  that  a  sister's  son  may  inherit 
his  maternal  uncle's  property,  but  this  decision  only  accepts  him  as  an  heir  in  the 
absence  of  any  lineal  male  descendant  of  the  fourteenth  degree,  or  distant  kindred. 
We,  however,  observe  that  the  weight  of  precedent  and  opinion  is  against  this  ruling. 
Macnaghten,  Vol.  II.,  p.  87,  does  not  admit  of  such  a  claim  ;  nor  does  Strange,  Vol.  I., 
147.  We  do  not  find  a  Sister's  son  in  the  table  of  succession  in  the  Mitacshara. 
The  Sister's  son  appears  to  be  regarded  as  sprung  from  and  belonging  to  a  different 
family.     In  the  Madras  Presidency  he  would  not  inherit.     Madras  Sud.  Ad.  Dew. 

*  This  case  not  having  been  reported  in  the  Court  below,  and  being  recognized 
and  confirmed  by  the  judgment  of  their  Lordships  in  the  present  appeal,  is  here 
inserted. 
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[394]-spondent  was  not  one  of  the  nearest  reversionary  heirs,  expectant  on  the 
determination  of  the  estate  of  his  Widow,  inasmuch  as  it  appears  that  he  claimed  as 
the  Son  of  a  Daughter,  and  that  tliere  were  two  other  Daugliters  of  Chowdree  Oodai 
Cliund  alive,  wlio  by  [395]  the  Hindoo  law  were  his  nearer  and  immediate  heirs. 
Again,  the  Court  below  was  wrong  in  casting  the  omis  on  the  Appellants  of  proving 
tliat  there  was  no  nearer  heir  than  the  Respondent,  and  treating  him  as  in  the  class 
of  Hindoo  heirs  called  Uundoos,  or  distant  kindred,  although  he  never  could  be  heir. 
The  onm  of  proving  himself,  wliicli  he  failed  to  do,  the  immediate  and  nearest  heir 
in  expectancy  of  Koor  Inderjeet  Sing  properly  lay  on  him  as  Plaintiff,  seeking  to 
disijossess  the  Appellant,  Jai  Chund  Cliowdree,  and  to  .set  a.side  his  adoption. 

Mr.  Piffard,  for  the  Respondent. — The  objection  now  taken  to  the  Respondent's 
right  to  sue  is  untenable.  It  is  not  for  the  Respondent  to  show  that  there  were  no 
intermediates  entitled  before  him.  As  maternal  grandson  of  Oodai  Chund,  he  is 
entitled  to  the  reversion  of  his  self-acquired  estate,  after  the  deaths  of  Inderjeet 
Maharanee  and  Thakoorain  Sahiba ;  Koor  Inderjeet  Sing  having  died  without 
issue.  By  the  Hindoo  law,  after  the  Brother's  sons,  the  Sister's  son  succeeds.  Vyava- 
hara-Mayukha,  Ch.  IV.  sec.  16  (Trans,  by  Borrodaile),  referred  to  in  Venaytck  Anitn- 
drow  V.  Luxumethaee  (9  Moore's  Ind.  App.  Cases,  pp.  520-528),  and  adopted  in  that 
case.  It  is  admitted  that  a  Sister's  son  cannot  claim  as  one  of  the  Bundhoo,  or 
distant  kindred,  who  are  especially  enumerated  in  the  Mitacshara,  Ch.  II.  sec.  6, 
and  of  whom  the  neare.st  is  the  Fatlier's  Sister's  son.  It  is  admitted,  also,  that  there 
is  no  authority  for  placing  the  [396]  Sister's  son,  as  the  Court  below  did,  next  after 
the  SamanodacaS.  The  text  of  the  Mitacshara  explicitly  declares  that  after  the 
Samanodacas  shall  come  the  Bundhoos.  Now,  the  Sister's  son  cannot  be  interpolated 
between  these  two  classes,  to  neither  of  which  he  belongs.  The  true  place  of  the 
Sister's  son  is  with  gotraja,  or  kinsmen  who  are  also  Sapindas,  or  connected  with 
the  deceased  by  funeral  oblations  ;  that  is,  that  the  relationship  to  the  deceased  is 
so  near,  that  they  are  entitled,  in  the  absence  of  still  nearer  relations,  to  conduct 
the  funeral  rites,  and  present  tlie  funeral  cake.  This  is  placed  by  some  Text  writers 
at  the  fifth,  by  others  at  the  seventh  degree.  Persons  more  remotely  connected, 
although  in  the  absence  of  any  nearer  relative  they  may  conduct  the  funeral  rites, 
are  not,  according  to  the  Hindoo  law.  permitted  to  offer  the  funeral  cake,  but  the 
libation  of  water  only.  Mitacshara,  Ch.  II.  sec.  5,  par.  6.  The  authority'  of  Mac- 
naghten  and  Strange,  relied  on  by  the  Appellant,  are  really  not  independent 
authorities,  but  are  based  upon  and  refer  to  the  dictiMii  laid  down  in  the  case  of 
Rajchunder  Naraen  Chowdry  v.  Goculchund  Goh  (1  Ben.  Sud.  Dew.  Rep., -16  ;  see 
also  W.  H.  Macnaghten's  "  Hindu  Law,"  Vol.  II.,  Case  6,  p.  125),  in  which  it  is  taken 
for  granted  that  the  Sister's  son,  not  being  expressly  mentioned  in  the  Mitacshara, 
is  excluded  from  inheritance.  This  is  extrajudicial,  as  it  was  expressed  on  a  point 
on  which  the  Court  was  not  called  upon  to  decide,  and  is,  therefore,  not  entitled 
to  any  weight.  It  is  tiiie  that  an  opinion  has  prevailed  among  English  Text  writers 
that  the  law  of  Benares,  which  is  subject  to  the  Mitacshara,  dift'ers  from  the  law  of 
Bengal  on  the  right  of  inheritance  of  a  Sister's  son,  but  that  opinion  is  founded  upon 
a  misconception  of  [397]  the  efl'ect  of  what  is  laid  down  in  the  third,  fourth,  and 
fifth  pars,  of  the  2nd  Chapter  of  the  Mitacshara,  and  by  not  appreciating  the  true 
effect  and  meaning  of  the  words  "  Gotraja,"  "  Samanodaca,"  and  "  Bundhoo."  If 
the  contention  of  the  Appellant  be  correct,  the  Mitacshara  presents  the  anomaly  of 
totally  excluding  the  Sister's  sons  from  inheritance,  while  it  admits  the  sons  of  both 
the  Father's  Sister  and  the  Grandfather's  Sister ;  and  this  without  a  single  passage 
in  the  Text  enjoining  such  exclusion.     But  this  anomaly  disappears  if  the  wording 

1859,  p.  249,  quoted  in  p.  14,  Appx.  translation  of  Law  of  Inheritance  according 
to  the  Mitacshara,  and  the  Mitacshara  has  paramount  authority  in  that  part  of  the 
Country.  We  are  further  confirmed  in  our  opinion  on  this  case  by  a  decision  of 
the  High  Court,  dated  the  6th  of  September,  1864  (Morgan  and  Shumboonath  Pundit, 
.fudges),  which  rules  that  a  Sister's  son  is  no  heir  where  the  Mitacshara  (the  authority 
in  Benares)  prevails.  We,  therefore,  consider  the  Plaintiff  has  no  Jvcus  standi  in 
Court,  and  that  his  suit  should  have  been  dismissed  on  that  account.  With  this 
view  of  the  case,  we  decree  the  appeal  and  reverse  the  decision  of  the  Lower  Court, 
with  costs." 
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of  the  Mitacshara  is  carefully  considered.  "  Gotraja  "  means  a  kinsman,  and 
includes  all  near  relatives,  both  agnates  and  cognates.  ''  Bundhoo  "  means  a 
distant  kinsman,  and  by  itself  would  include  all  distant  kinsmen,  both  agnates  and 
cognates.  "  Samanodaca  "  means  a  relative  bearing  the  same  surname  or  family 
name;  according  to  Hindoo  law,  as  interpreted  by  Yi'ijnyawalcya,  or  rather  in  the 
Commentary  on  his  Institutes  by  Viguyaneswara,  called  "  The  Mitacshara."  The 
relatives  of  the  deceased  who  are  not  further  removed  from  him  than  the  fifth 
decree  may,  whether  agnates  or  cognates,  offer  the  funeral  cake,  and  are  called 
Sapindas.  Of  them  an  instance  is  a  Daughter's  sons;  they  are  undoubted  Sapindas, 
although  they  are  not  Samanodacas,  inasmuch  as  they  bear  the  surname  of  their 
Father,  and  never  of  their  maternal  (Grandfather.  The  rule  is  inflexible,  that  no 
Hindoo  can  marry  into  a  family  bearing  the  same  family  surname,  however  remote 
the  connection.  Should  there  be  no  Sapindas,  the  only  person  who  can  perform  the 
funeral  rites,  with  any  advantage  to  the  soul  of  the  deceased,  are  his  Samanodacas, 
or  kinsmen  bearing  the  same  family  name,  and  these,  when  not  Sai>iu-[398]-das, 
can  make  no  oblation  Ijut  the  common  libation  of  water.  Thus  we  have  three 
classes — first,  the  Sapindas,  who  may  be  Samanodacas  or  not,  but  must  be  near 
kinsmen,  and  their  oblations  afford  most  benefit  tfl  the  deceased  ;  second,  the  Samano- 
dacas, who,  though  distant,  can  afford  some  benefit;  and  tiiird,  the  Bundhoo,  distant 
kinsmen,  who,  though  connected  by  blood,  can  afford  no  spiritual  benefit.  These 
lieiug  their  respective  positions,  the  Hindoo  law,  while  giving  a  preference  to  those 
who  are  related,  nevertheless  places  before  all  others  those  qualified  to  be  Sapindas; 
tlien  those  who  are  Samanodacas;  and  not  till  it  has  exhausted  all  who  can  confer 
spiritual  benefit  on  the  deceased,  does  it  allow  the  Bundhoo,  or  near  kinsmen,  to 
inherit.  The  reason,  therefore,  for  the  list  of  kinsmen  who  are  to  inherit  after 
Samanodacas  commencing  with  the  sons  of  the  Father's  Sister,  according  to  the  true 
interpretation  of  the  passage  in  the  Mitacshara,  Ch.  11.  sec.  6,  par.  1,  is  obviously 
this,  that  the  next  nearer  degree,  namely,  the  Sister's  son,  is  a  Sapinda,  and  as  such 
comes  in  before,  and  not  after,  the  Samanodaca.  This  is  confirmed,  first,  by  the  fact 
that  Neelkunto  Bhutto,  in  the  Mayukha,  Ch.  IV.  sec.  19,  distinctly  asserts  the  Sister 
to  be  a  Sapinda,  and  that  her  Son  would  be  within  the  fourth  degree  inclusive,  and 
so  also  a  Sapinda.  Secondly,  that  both  Balambhattu  and  Nanda  Pandita  include 
the  Sister's  sons  as  Sapinda,  and  hold  them  entitled  to  inherit  next  after  Brother's 
sons  ;  and  thirdly,  that  in  the  Mitacshara  itself,  Ch.  II.  sec.  5,  par.  4,  the  paternal 
Orandmother,  an  undoubted  Sapinda,  is  directed  to  inherit  only  on  failure  of  the 
Father's  descendants,  among  whom  a  Sister's  son  must  be  necessarily  included. 

[399]  Sir  R.  Palmer,  in  reply  : — It  is  admitted  that  the  words  in  the  Mitacshara  are 
"  Brothers  and  Brothers'  sons,"  but  the  Respondent's  Counsel  endeavours,  by  some 
cijuitable  construction,  to  avoid  this  plain  meaning,  and  to  say,  "  Sisters  and  Sister.s' 
sons  "  ought  to  be  included,  and  he  relies  upon  a  passage  in  the  Vyavaluira-Mayukha, 
Chap.  IV.  sec.  16  (Trans,  by  Borradaile),  which  lays  it  down  that,  in  default  of  the 
AVife,  the  Daughters  succeed.  That  is  an  authority  only  in  force  in  Bombay,  but  is 
not  received  in  the  Mithila  country ;  but  he  entirely  ignores  the  fact,  that  there  are 
two  Sisters  of  their  deceased  Brother  now  living,  who,  even  according  to  that 
authority,  would  succeed  in  preference  to  the  Respondent.  It  was  so  decided  by 
this  Tribunal  in  Venayeck  Amundrow  v.  Luxumeehaee  (9  Moore's  Ind.  App.  Cases, 
.'520  ;  and  see  note,  ih.,  532),  and  in  the  case  of  Ichharam  Shumhhoodas  v.  Purmatnatnd 
Bhaeechund  (2  Borr.  Bom.  Rep.,  471),  Morley^s  Dig.'  tit.  "  Inheritance,"  p.  326, 
and  note  (2),  ih.  AV.  H.  Macnaghten,  Vol.  I.  p.  35,  comments  upon  this  case,  and 
says  it  is  a  doctrine  peculiar  to  Bombay,  therefore,  being  a  Sister's  son,  he  had, 
even  by  that  law,  no  locu.<i  .standi,  as  the  deceased's  Sisters  were  their  Brother's 
heirs.  There  can  be  no  question  that  the  law  to  govern  the  succession  to  this 
Zemindary,  is  the  law  current  in  Benares,  by  which  law,  in  default  of  the  Son,  the 
Son's  son,  and  grandson,  the  Widow,  supposing  the  liusband's  estate  is  separate, 
as  in  this  case,  succeeds.  W.  H.  Macnaghten's  "  Hindu  Law,"  p.  32.  The  decree 
cannot  be  upheld,  as  the  Court  has  by  its  latter  decision,  in  Mussumat  Muoneea 
V.  Dhuima  {ante  [11  Moo.  Ind.  App.],  p.  393)  expressly  overruled  their  judgment 
in  this  case,  and  [400]  the  latter  ruling  is  in  accordance  with  the  Vivada  Chin- 
tamani,  voce  '"  Table  of  Succession." 
Judgment  was  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile. — Their  Lordships  have  authorized  me 
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to  state  [hat  in  tlieir  opinion  the  preliminary  objection  which  has  been  taken  to  the 
maintauanco  of  this  suit  must  prevail.  It  unquestionably  lay  upon  the  Plaintiff, 
Mohun  Lall,  one  of  the  Respondents,  to  show  that  he  had  a  right  to  sue.  The  suit 
is  of  a  peculiar  nature,  because  it  is  one  brought  by  a  person  who, 
even  if  his  own  case  were  true,  might  probably  never  have  an  interest 
in  the  property,  inasmuch  as  he  can  have  only  a  contingent  estate 
during    the    lifetime    of    the    Appellant,    Thakoorain    Sahiba.  Such    a    suit    is 

permitted  simply 'on  the  ground  of  the  necessity  that  the  contingent  reversioner 
may  be  under  of  protecting  his  contingent  interest.  It  is,  therefore,  essential  to 
see  that  he  has  such  an  estate  as  entitles  him  to  come  in  in  that  way, — in  other  words, 
that  he  holds  the  character  which  he  professes  to  hold. 

Now,  the  admissions  which  have  been  properly  and  candidly  made  at  the  Bar, 
have  reduced  the  question  to  a  very  narrow  compass.  As  the  suit  was  originally 
launched,  and  upon  the  face  of  the  plaint,  there  was  some  uncertainty  as  to  the 
mode  in  which  the  parties  sought  to  establish  their  title.  There  was  apparently 
some  confusion  in  the  mind  of  the  Pleader  whether  Koor  Inderjeet  Sing  or  his 
father  was  what  we  call  the  propositus,  and  whether  it  was  not  sufficient  to  deduce 
a  title  to  inherit  from  the  father.  Before  the  case  reached  the  Sudder  Court  that 
confusion  had  been  dispelled,  and  the  Judges  of  that  Court  (as  [401]  appears  by 
their  judgment)  considered  the  case  on  the  assumption  that  Koor  Inderjeet  Sing 
was,  as  he  no  doubt  was,  the  propositus,  and  that  the  Respondent,  Mohun  Lall,  had 
to  show  that  he  was  in  the  line  of  heirs  to  liim. 

Tlie  admission,  however,  which  Mr.  Piffard  made  at  the  Bar  to  day,  implies  that 
the  learned  Judges  of  that  Court  decided  in  favour  of  that  Respondent  upon 
a  ground  which  is  no  longer  tenable.  They  treated  him  as  having  an  interest, 
on  the  ground  that,  being  a  Sistea-'s  son,  he  comes  within  the  category  of  the  cognates 
or  Bandhoos.  That  view  is  now  abandoned,  and,  therefore,  the  question  is  narrowed 
to  that  raised  by  the  very  ingenious  argument  of  Mr.  Piffard,  namely,  whether,  upon 
the  true  construction  of  the  Mitacshara,  the  Sister's  son  does  not  come  in  as  one 
of  the  earlier  class  of  heirs  known  as  Sapindas? 

We  think  that  if  this  question  were  res  mteyra,  and  to  be  determined  on  a  con- 
struction of  the  Mitacshara  alone,  there  would  be  considerable  difficulty  in  coming 
to  the  conclusion  to  which  Mr.  Piffard  would  bring  us.  There  is,  no  doubt,  some 
foundation  for  the  ingenious  arguments  wliich  he  has  addressed  to  us.  It  is, 
perhaps,  a  startling  anomaly,  that  whilst  among  the  cognates  the  Aunt's  sons 
are  included,  the  Sister's  sons  should  be  altogether  excluded  from  the  inheritance; 
and  there  is  also  something  plausible  in  the  argument  which  he  has  founded  upon  the 
fourth  article  of  the  fifth  section,  which  says  that  "on  failure  of  the 
Father's  descendants  the  heirs  are  successively  the  paternal  Grandmother, 
the  paternal  Grandfather,  the  uncles  and  their  sons."  The  difficulty, 
however,  that  occurs  on  the  words  "  on  failure  of  the  Father's  descendants  "  is  really 
not  insuperable,  because  they  may  well  be  taken  to  import  the  failure  of  the  Father's 
[402]  descendants,  who,  according  to  the  rules  expressed  in  that  Treatise,  are 
capable  of  inheriting.  Indeed,  unless  so  qualified,  they  would  give  by  implication 
a  right  to  inherit  not  only  to  Sister's  sons,  but  to  Sisters  who,  ex  concessis,  are  ex- 
cluded from  the  inheritance. 

Mr.  Piffard's  argument  had,  in  truth,  a  sort  of  double  aspect.  At  first  he  dwelt 
a  good  deal  upon  the  authority  of  the  author  of  the  Treatise  called  the  Vyavahara- 
Mayucha ;  liut  afterwards  he  fell  back  upon  the  authority  of  Balambhatta  and 
Nanda  Paiidita.  The  two  authorities  are  not  consistent.  We  may  at  once  dismiss 
that  of  the  Vyavahara  Mayucha  by  saying  that  that  Treatise,  though  received  in 
the  Bombay  Presidency,  appears  to  be  of  no  authority  in  the  Districts  the  law 
of  which  has  now  to  be  applied.  It  is  further  to  be  observed  that,  if  received,  it 
would  not  support  the  contention  of  Mr.  Piffard,  because  it  gives  the  right  of 
heirship  to  the  Sister  herself,  and  not  merely  to  the  Sister's  son,  and  puts  the  Sister 
after  the  paternal  Grandmother  and  between  the  paternal  Grandmother  and  the 
paternal  Grandfather. 

The  other  argument,  that  on  which  Mr.  Piffard  finally  rested  his  case,  is  shortly 
this.  The  seventh  article  of  the  fourth  section  of  the  second  chapter  of  the  Mitac- 
shara says  : — "  On  failure  of  Brothers  also,  tlieir  Sons  share  the  heritage  in  the  order 
of  the  respective  Fathers."     Two  ancient  Commentators,  Balambhatta  and  Nanda 
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Pandita,  held  that  the  words  "  their  sons  sliare  the  heritaij;e  "  are  to  be  construed 
so  as  to  include  the  Daui,'l]ters  as  well  as  the  sons  of  Brothers  and  the  Sons  and 
Daughters  of  sisters  ;  and  Mr.  Piffard  would  liave  us  adopt  tliis  construction.  But 
the  paragraph  clearly  implies  that  the  parent,  if  in  existence,  is  to  take  the 
succession.  And  accordingly  the  two  Hindoo  Commentators  (see  the  [403]  note 
on  paragraph  7,  sec.  4),  would  include  Sisters  in  the  term  "  Brothers,"  and  give  them 
a  ]ilace  in  the  line  of  succession.  But  Mr.  Piffard  is  constrained  to  admit  that 
Sisters  are  excluded.     In  fact,  it  would  not  suit  his  Client's  case  to  admit  them. 

On  the  otiier  hand,  if  "  Brothers  "  are  to  be  taken  simply  as  "  Brothers,"  and 
"  their  Sons  "  as  Brother's  sons,  the  text  of  the  Mitacshara  is  perfectly  clear  ;  and  the 
first  clause  of  the  fifth  section  shows  that  on  the  failure  of  Brother's  sons,  Gentiles 
share  the  estate,  the  paternal  Grandmother  being  the  first  person  of  that  class  of 
heirs  who  take  the  estate.  Again,  were  the  arguments  in  favour  of  the  construction 
which  Mr.  Piffard  would  put  upon  the  Mitacshara  far  stronger  than  they  really 
are,  their  Lordships  would  nevertheless  have  an  insuperable  objection,  by  a  decision 
founded  on  a  new  construction  of  the  words  of  that  Treatise,  to  run  counter  to  that 
which  appears  to  them  to  be  the  current  of  modern  authority.  To  alter  the  law 
of  succession  as  established  by  a  uniform  course  of  decisions,  or  even  by  the  clicfa 
of  received  Treatises,  by  some  novel  interpretations  of  the  vague  and  often  con- 
flicting tests  of  the  Hindoo  Commentators,  would  be  most  dangerous,  inasmuch  as 
it  would  unsettle  existing  titles. 

Of  what  may  be  called  the  modern  authorities,  we  have,  first,  the  decision 
of  the  Sudder  Dewanny  Adawlut  at  Calcutta  in  1801.  Rajchuiider  Naraen  Cliowdry 
V.  Gociili-hiind  Goh  (1  Ben.  Sud.  Dew.  Adw.  Rep.  43).  It  is  impossible  to  read  that 
case  without  seeing  that  the  point  was  clearly  raised  before  the  Court,  which  at  that 
time  consisted  of  Judges  who  were  considerable  authorities  on  Hindoo  law.  That 
decision  has  received  the  higii  sanction  of  Sir  William  Maenaghten,  "  Hindu  Law," 
Vol.  I.  p.  28  :  [404]  it  is  also  cited  Ijy  Sir  Thomas  Strange,  "  Hindu  Law,"  Vol.  I.  p. 
147,  and  it  has  ever  since  been  considered  to  be  a  correct  exposition  of  the  law.  Nor 
can  it  be  said,  as  was  suggested  by  Mr.  Pift'ard,  that  all  the  subsequent  authorities 
rest  upon  this  decision,  which  he  attributed  in  part  to  the  inability  of  English 
Judges  full}-  to  appreciate  and  apply  the  terms  of  the  Hindoo  Treatises.  For  at 
page  84  of  the  second  volume  of  Macnaghten's  Principles  and  Precedents  of  "  Hindu 
Law,"  we  have  the  Byw'usta,  or  opinion  of  the  Pundit  of  the  Dacca  Court  of  appeal 
purporting  to  interpret  the  text  of  Yajnynawalcya,  and  making  no  reference  wha1> 
ever  to  this  decision  of  the  Sudder  Court.  He  there  puts  Sisters'  sons  out  of  the 
category  in  which  Mr.  Piffard  would  include  them;  although,  erroneously  perhaps, 
he  puts  them  among  the  Bandhoos,  or  distant  kindred.  Again,  from  the  MS.  case 
cited  at  the  Bar  {ante  [11  Moo.  Ind.  App.],  p.  .'593),  we  find  that  the  Agra  Court, 
overruling  its  decision  in  this  case,  has  recently  held  that  the  Sister's  sou  is  not 
in  the  line  of  heirs  at  all ;  that  the  same  point  has  been  decided  at  Madras,  and  was 
recently  decided  in  the  High  Court  of  Bengal.  It  had  previously  been  decided  in 
the  case  which  is  set  forth  in  the  record.  Against  all  these  concurrent  authorities 
we  have  nothing  to  set  but  the  decision  now  under  review,  which  it  is  admitted  at 
the  Bar  cannot  rest  upon  the  ground  on  which  the  Judges  put  it. 

Tiieir  Lordships  are,  therefore,  of  opinion  that  they  must  humbly  recommend 
Her  Majesty  to  reverse  the  decrees  under  appeal,  and  to  declare  that  the  suit  ought 
to  have  been  and  be  dismissed  with  costs.  The  Respondent,  Mohun  Lall,  must  also 
pay  the  costs  of  this  appeal. 
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[405]  GREEDHAREE  BOSS— AppflhnU ;  NTTNDOKISSORE  DOSS,  MOHUNT  — 

Respondent  *  [July  17  and  19,  1867]. 

On  appeal  front  the  lliyh  Court  of  Judicature  at  Fort  William,  in  Bengal. 

G.  D.,  tlie  reigning  Moliunt  of  the  Mutt  or  Akra  (a  religious  endowed  institution 
in  Burdwan),  made  a  Will,  appointing  L.,  one  of  his  Disciples,  to  succeed 
liim  as  Moliunt,  and  to  take  possession  of  the  real  and  personal  estate  belong- 
ing to  the  Akra,  with  a  reservation  that,  when  L.  should  find  himself  in- 
capable of  fulfilling  the  duties  of  the  office  he  should  appoint  one  G.,  who  was 
specially  designated  by  him,  in  L.'s  place  as  Moliunt. 

L.  was  installed  as  Mohunt,  and  took  possession  of  the  Guddee  (or  Throne)  and 
estates  attached  to  the  Akra  :  and  was  subsequently  recognized  and  con- 
firmed as  Superior  by  the  Assembly  of  Mohunts.  L.,  by  his  Will,  nondnatc^d 
N.,  his  successor,  to  the  Mohuntship.  In  a  suit  by  G.  against  N.  for  a 
declaration  of  G.'s  reversionary  right  to  the  Mohuntsliip  under  the  Will 
of  G.  D.,  held:  — 

First,  that  according  to  the  true  construction  of  the  Will  of  G.  D.,  there  was 
no  absolute  gift  to  G.  of  the  reversion  upon  L.'s  death,  or  incapacity  to  pei-- 
form  the  duties  of  the  office  [11  Moo.  Ind.  App.  428]. 

Secondly,  that  even  in  the  event  of  L.'s  becoming  incapable  to  perform  the 
duties  of  Mohunt,  the  direction  of  the  Testator,  or  Grantor,  amounted  n\ 
most  to  a  precatory  trust,  and  was  not  imperative  upon  L. 

Whether  by  usage  there  was  any  power  in  the  Mohunt  to  impose  such  a  restric- 
tion on  his  successor,  to  nominate  a  specified  individual.  Quaere  ? 

Held,  further,  that  from  the  frame  of  the  suit  the  Plaintiff  could  only  succeed 
l)y  force  of  his  own  title,  and  not  by  the  infirmity  or  illegality  of  the  Defen- 
dant's title. 

The  question  in  this  appeal  related  to  the  claim  of  the  Appellant  to  succeed  to 
the  office  of  Mohunt,  tlie  Superior  of  the  Akra  of  an  endowed  religious  monastic 
institution  of  professed  ascetics,  situate  at  Rajgunge  in  the  District  of  Burdwan, 
and  other  [406]  similar  Akras,  and  to  the  real  and  personal  property  belonging  to 
that  foundation. 

The  Appellant  founded  his  title  to  tlie  Mohuntship  and  estates  as  hereditary 
heir  of  one  Gopaul  Doss,  a  former  Mohunt,  his  spiritual  father  or  guide,  as  his 
Shishya  or  favourite  Chella  (Disciple  or  pupil),  under  a  verbal  appointment 
to  that  office  by  Gopaul  Doss,  confirmed  by  the  will  of  Gopaul  Doss,  hereinafter 
mentioned,  and  his  alleged  double  Ticca  or  investiture  with  Ladlee  Doss,  who 
succeeded  Gopaul  Doss  as  Mohunt,  by  the  assembled  Mohunts,  in  conformity  with 
Gopaul  Doss's  nomination.  The  Respondent,  who  was  in  possession  and  acting  as 
Mohunt,  on  the  other  hand  set  up  his  right  to  the  Mohuntship  through  Ladlee  Doss, 
the  late  Mohunt,  under  an  appointment  and  Will  by  him  made  in  his  favour,  whicli 
appointment  was  confirmed  by  his  election  and  investiture  liy  the  assembly  of 
Mohunts  of  the  above-mentioned  religious  establishment ;  and  he  denied  the  alleged 
double  Ticca,  or  the  Appellant's  title  as  reversioner  under  Gopaul  Doss's  Will. 

In  the  month  of  May,  1857,  Gopaul  Doss,  the  then  Mohunt,  Ijeing  iu  ill-health, 
and  shortly  before  his  death,  made  his  Will,  which  was  addressed: — "To  the  most 
blessed  Ladlee  Doss."  After  referring  to  his  state  of  health  and  the  nature  of  his 
office,  the  Will  contained  the  following  passage: — "There  is  no  one  among  my 
Chellas  (Disciples)  so  fit,  wise,  virtuous,  and  loving  towards  religious  men,  that 
I  can  entrust  him  with  the  performance  of  these  duties  so  as  to  protect  the  immove- 
able and  moveable  properties  and  perform  the  religious  ceremonies  after  my  death, 
consequently,  I  think  it  expedient  and  necessary  to  make  arrangement  during  my 
own  life,  whereby  the  said  wor-[407]-ship  and  the  entertainments  of  the  guests, 
etc.,    will    continue    as    they    now    do,    and    whereby    the    properties    annexed 

*  Present:  Members  of  the  Judicial  Committee — The  Right  Hon.  Lord  Romily, 
the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan 
Williams,  and  the  Riglit  Hon.  Sir  Richard  Torin  Kindersley.  Assessor — The 
Right  Hon.  Sir  Lawrence  Peel. 
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thereto  may  be  properly  managed.  As  you  are  my  Gooroo  brother, 
and  specially  since  the  time  of  my  late  Gooroomohassy  and  my  election 
to  the  Guddee,  you,  by  your  ability,  wisdom,  and  virtue,  and  good  conduct,  have 
satisfactorily  fulfilled  the  several  duties  relating  to  the  Akras  in  your  capacity  as 
Adhicarrj'  (head)  of  the  Akras,  and  you  have  authority  over  everything.  I  have, 
therefore,  a  firm  conviction  that  if  you  are  appointed  Moliunt  in  my  place,  the 
properties  belonging  to  those  several  Akras  will  be  properly  managed,  and  the 
religious  rites  which  are  performed  there  will  have  perfect  justice  in  your  hand. 
Therefore,  of  my  own  free  will,  and  in  a  sound  state  of  mind,  without  any  compul- 
sion and  coercion,  I  execute  this  my  last  Will,  whereby  I  make  the  following  promise 
and  arrangement: — If  the  present  sickness  prove,  which  God  forbid,  fatal  to  me, 
you  will  succeed  me  in  my  absence  in  the  Guddee  as  the  next  Moliunt,  and  have 
your  own  name  entered  as  proprietor  in  the  records  of  all  those  properties  in 
substitution  of  mine,  and  take  charge  of  all  the  properties  both  real  and 
per.sonal  belonging  to  the  said  Akras,  and  keep  in  safe  custody  the  gold 
and  silver  ornaments  and  plates,  and  brass  utensils  lielonging  to  the  idols  at  those 
Akras,  and  receive  the  outstandings  due  to  the  Akras,  and  jsay  the  debts  due  by 
them,  and  thus  representing  me  every  way,  you  will  perform  the  religious  duties 
in  the  usual  way.  Of  my  Chelas  Sreejoot  Greedharee  Doss  is  a  little  intelligent, 
but  he  is  of  immature  age.  If  he  studies  the  Dharma  Shastra,  religious  Books,  for 
a  shoit  time  he  may  become  a  fit  person,  therefore  you  shall  keep  [408]  him  under 
you,  and  instruct  him  in  the  Dharma  Shastra,  and  other  Books  studied  by  Moliunts. 
When  you  will  find  yourself  incapable  of  fulfilling  the  duties  aforesaid,  you  will 
appoint  the  said  Greedharee  in  your  place  as  Moliunt.  You  shall  not  be  able  to  act 
otherwise.  To  this  purport  I  make  my  Will,  and  after  my  death  any  demand 
or  objection  bj'  an}-  person  against  it  will  not  be  admissible;  Ijut  if  by  the  grace 
of  God  I  recover  from  illness,  then  this  Will  shall  cease  to  take  effect,  and  I  shall 
continue  Moliunt  as  I  used  to  do.  To  this  effect  I  execute  my  last  Will,  dated  6th 
Joistee,  1264." 

Gopaul  Doss  died  on  the  31st  of  the  month  of  Jeyt,  1264  (corresponding  with 
June,  1857),  and  Ladlee  Doss  ascended  the  Guddee,  or  seat  of  honour,  and  took 
charge  of  the  Akras  left  by  his  predecessor,  and  entered  into  possession  of  all  the 
property  real  and  personal  belonging  thereto.  He  also  obtained  the  customary 
election  or  recognition  and  confirmation  by  an  assembly  of  Moliunts  of  his  nomina- 
tion by  the  Will  of  Gopaul  Doss  ;  he  also  obtained  from  the  Civil  Judge  of  the 
Zillah  of  East  Burdwan  the  usual  certificate  of  administration,  under  Act.  No. 
XX.  of  1841. 

On  the  22nd  of  September,  1859,  the  Appellant,  Greedharee  Doss,  filed  his  plaint 
against  Ladlee  Doss,  in  the  Civil  Court  of  the  Principal  Sudder  Ameen  of  East 
Burdwan,  claiming  the  cancellation  of  the  certificate  of  administration  and  of  the 
Will  itself,  and  the  possession  of  the  property  appertaining  to  the  Mohuntsliip 
and  of  the  oflSce  of  Moliunt,  as  successor,  alleging,  among  other  things,  that  tlie 
above  Will  of  Gopaul  Doss,  set  up  by  Ladlee  Doss,  was  spurious. 

The  nature  of  the  suit  and  the  proceedings  whicli  [409]  were  taken  in  it 
sufficiently  appears  from  the  decision  pronounced  by  Mr.  Buckland,  the  Judge  of 
East  Burdwan,  on  the  6tli  of  August, 1860,  of  which  the  following  were  the  material 
passages:  — 

"  The  Plaintiff  sues  to  obtain  investiture  and  possession  as  Mohunt  of  the  Mutt 
or  Akra  of  Rajgunge,  in  the  town  of  Burdwan,  with  its  subordinate  Mutts  and  move- 
able and  immoveable  property  and  rights  and  privileges  belonging  to  it,  the  claim 
being  valued  at  Rs.  17,77,631.  Oa.  Ip.  The  Plaintiff's  case  is,  that  he  i>s  the  chief 
Chella  or  Disciple  of  the  late  Mohunt  Gopaul  Doss,  and  that  Gopaul  Doss  shortly 
before  his  decease  nominated  him  as  his  successor  in  the  Moliuntship  ;  but  as  the 
Plaintiff'  was  then  a  minor,  the  Defendant,  Ladlee  Doss,  was  verbally  appointed  by 
Gopaul  Doss  as  temporarj'  Manager  of  the  Mohuntship  until  the  Plaintiff  sliould 
liecome  duly  qualified  to  take  the  office.  The  case  for  the  Defenda.it  is,  that  the  late 
(iopaul  Doss  made  a  Will,  by  which  he  nominated  the  Defendant  as  iiis  successor  in 
the  Mohuntsliip  until  he  should  become  incapable  of  performing  the  duties,  when 
the  succession  would  devolve  on  the  Plaintiff".  Eventually  the  following  single  issue 
was  fixed  for  argument,  namely  :   '  Admitting  the  Will  set  forth  by  the  Defendant 
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to  be  o-enuine,  whether  the  late  Mohuiit,  Gopaul  Doss,  had  power  under  the  Hindoo 
law  to  make  the  disposition  of  the  Mohuntship  in  the  Will?""     The  Judge  then 
stated  the  most  material  portion  of  the  Will  {ante  [11  Moo.  lud.  App.],  p.  406),  and 
proceeded  as  follows: — "  The  above  is  an  accurate  translation  of  the  terms,  but  not 
of  the  mere  details  of  the  Will,  which  is  admitted  by  the  Plaintiff's  Counsel  to  be 
trenuine,  a  fact  of  which  it  mav  be  observed  that  the  strongest  possible  evidence  has 
been  [410]  given  by  the  Defendant,  whilst  the  Plaintiff's  averments  are  supported 
only  by  the  most  palpable  perjury.     The  Counsel  for  the  Defendant  having,  how-     • 
ever,  waived  the  advantage  arising  to  him  from  the  failure  of  tiie  PlaintiS"s  case,  it 
remains  to  dispose  of  the" legal  question  which  was  proposed  for  argument,  namely, 
wliether  the  late  Mohunt  had  power  under  the  Hindoo  law  to  make  the  disposition 
of  the  Mohuntship  which  is  found  in  the  Will."     The  Judge  then,  after  referring  to 
the  following  authorities  and  decisions  on  Hindoo  Law, — Daya  Krama  Sangraha, 
pp.  28,  30,  36  ;  the  Daya  Bhaga,  ch.  xi.  sec.  6,  par.  35  :  the  Vyavastha  Durpuna  of 
Shama'churn  Sircar,  pp.  297-9  ;  Gnvind  Doss  v.  Ramsalioy  Jemadar  (Fulton's  Rep., 
217);  W.  H.  Macnaghten's  "  Hindu  Law,"  Vol.  IL  p.  101;  Gunes  Gir  v.  Amrao  Gir 
(1  Ben.  Sud.  Dew.  Rep.,  218) ;  Ramiutun  Doss  v.  Bunmalee  Das  (1  Ben.  Sud.  Dew. 
Rep.,  170);  Surubanmul  Purbut  v.  Deo  Sing  Purbut  (1  Ben.  Sud.  Dew.  Rep.,  296): 
JaniinDas  v.  Bindrahun Das  (2  Ben.  Sud.  Dew.  Rep.,151),  proceeded  as  follows:  "  In 
pronouncing  a  decision  on  the  legal  question  before  the  Court,  it  may  be  observed, 
in  the  first  place,  that  the  sole  original  text  of  Yajuyavalkya  which  is  discoverable 
as  an  authority  on  the  point,  refers  clearly  to  a  state  of  things  when  ascetics  had  no 
such  possession  as  landed  estate  and  gold  and  silver  vessels  to  bequeath  to  their  suc- 
cessors, but  merely  a  hoard  of  mild  rice,  a  gourd,  a  clant,  or  perhaps  a  few  Books  and 
clothes  ;  but  it  is  equally  evident  that  this  text  has  been  always  considered  as  a  leading 
authority  in  directing" tlie  right  of  succession  to  a  Chella  or  pupil  in  preference  to 
other  parties,  and  to  the  Khas  Chella,  or  principal  Disciple  of  the  [411]  deceased, 
in   preference  to  ordinary  Chellas.     If,  therefore,  the  Plaintiff,   Greedharee  Doss, 
had  been  of  age  and  duly  qualified  to  undertake  the  duties  of  a  Mohunt  at  the  time 
of  Gopaul  Doss's  death,  then  there  is  no  doubt  that  Gopaul  Doss  would  have  .selected 
him  as  his  successor,  and  had  him  elected  to  the  Guddee  by  the  assembled  Moliunts. 
The  terms  of  Gopaul  Doss's  Will,  in  which  he  turns  from  Ladlee  Doss  to  nominate 
Greedharee  Doss  as  his  successor,  fully  justify  this  conclusion.     There  is  no  precedent, 
in  the  decisions  of  the  Sudder  Court  exactly  parallel  to  the  present  case,  but  it 
is  evident  from  the  tenor  of  the  decisions,  which  are  to  be  found  under  the  head  of 
'  Mohunt,'  that  two  points  have  always  been  regarded  in  determining  the  rightful 
succession  to  a  Mohuntship — first,  nomination  by  the  last  incumbent  ;  and  second, 
acknowledgment  and  confirmation  of  this  nomination  by  an  Assembly  of  Mohunts. 
With  regard  to  the  power  of  nomination,  it  may  be  said  that  as  the  right  of  nomina- 
tion is  undeniable,  it  seems  useless  to  dispute  whether  such  nomination  can  only  be 
verbal,  or  whether  it  may  be  committed  to  writing.     The  present  case  furnishes  an 
illustration  of  the  necessity  of  taking  the  most  stringent  precaution  to  obtain  written 
contemporaneous  record  of  the  nomination.     Was  it,  then,  legally  in  the  power  of 
Gopaul  Doss  to  nominate  a  spiritual  brother,  Ladlee  Doss,  as  his  successor  in  the 
absence  of  a  duly  qualified  Chella?     This  question  must  be  answered  in  the  affirma- 
tive.    It  was  argued  by  the  Counsel  for  the  Plaintiff'  that  Ladlee  Doss  had  never  been 
duly  qualified  as  Disciple  to  be  capable  of  being  elected  a  Mohunt  ;  but  this  argument 
is  not  based  on  any  evidence,  and  is  contrary  to  the  written  statement  of  Gopaul 
Doss,  that  he  had  [412]  been  his  fellow-disciple  under  the  previous  Mohunt,  Poovoo- 
shutton  Doss,  and  it  is  contradicted  by  the  mere  fact  of  his  election  by  the  other 
Mohunts,  who  would  never  have  consented  to  the  appointment  of  a  person  not  duly 
initiated  under  the  ruling  in  the  case  2  at  page    10   of    Vol.    11.    of    Macnaghten's 
'  Hindu  Law  ;  '  it  is  declared,  that  a  fellow-disciple  or  spiritual  brother  can  succeed, 
and  this  ruling  appears  to  be  specially  applicalile  to  the  present  case,  where  there 
was  no  heir,  that  is,  Chella.  immediately  available,  and  where  Ladlee  Doss,  as  the 
spiritual  brother  of  the  deceased,  attended  him  on  the  point  of  death,  and  performed 
his  exequial  rites.       If,  therefore,  it  was  legally  open  to  Gopaul  Doss  to  nominate 
Ladlee  Doss  as  his  successor,  it  is  much  more  clear  that  by  the  usages  of  the  parti- 
cular Mohuntee  of  Rajgunge,  Gopaul  Doss  considered  himself  autliorized  to  make 
the  nomination,  and  it  was  deemed  Ijy  the  assembled  Mohunts  that  Ladlee  Doss 
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should  have  been  noniinated.  It  appears  that  one  Poovoosliutton  Doss  was  Mohunt 
of  Rajgunge,  but  this  Poovoosliutton  Doss  becoming  at  one  time  wearied  of  the 
Mohuntship,  noniinated  one  Sookrani  Doss  as  his  successor,  and  on  this  nomination 
Sookram  was  elected  Mohunt  in  the  lifetime  of  l^oovooshutton  Doss.  But  Sookram 
died,  and  Poovooshutton  again  came  forward  and  resumed  the  Mohuntship.  He 
was  opposed  by  one  Gour  Doss,  as  a  Chella  of  Sookram  Doss,  but  on  a  reference  to  the 
Civil  Court  of  this  district,  Poovooshutton  was  maintained  as  Mohunt,  and  this 
order  was  upheld  by  the  Sudder  Court.  It  is,  therefore,  evident  that  in  this  parti- 
cular Mohuntee,  the  succession  of  a  Chella  has  not  been  invariably  observed,  and, 
therefore,  so  far  as  usage  is  concerned,  there  was  nothing  irregular  in  the  [413] 
nomination  of  Ladlee  Doss  as  the  successor  of  Gopaul  Doss,  or  in  his  election  by  the 
assembled  Mohunt — a  fact  which  is  clearly  established  in  evidence.  The  decision 
of  this  Court,  therefore,  is  that,  under  the  Hindoo  law,  the  late  Mohunt  had  power 
to  make  the  disposition  of  the  Mohuntship  which  is  found  in  the  Will,  and  the  suit 
of  the  Plaintift"  is,  tiierefore,  dismissed,  with  costs." 

From  this  decision  the  Appellant  appealed  to  the  Sudder  Dewanny  Adawlut, 
which  appeal  was  dismissed  with  costs  on  the  22nd  of  June,  18G3,  at  the  instance  of 
the  Ap]iellant  himself. 

On  the  21st  Kartick,  1267,  B.S.  (corresponding  with  November,  1860),  Ladlee 
Doss,  the  then  Mohunt,  being  in  ill-health,  made  his  Will,  nominating  the  Respon- 
dent, Nundokissore  Doss,  to  be  Mohunt,  at  his  decease.  This  instrument  stated,  that 
Gopaul  Doss  had  expressed  a  wish  that  he  should  elect  the  Appellant,  Mohunt,  on 
becoming  himself  incapacitated  from  performing  the  duties  of  the  office,  but  alleged 
that,  from  the  incapacity  and  bad  conduct  of  the  Appellant,  he  was  unfit  for  the 
office  of  Mohunt,  which  he  accordingly  conferred  on  the  Respondent. 

Ladlee  Doss  died  shortly  afterwards,  and  the  Respondent  presented  a  petition 
to  the  Civil  Judge  of  East  Burdwan  for  the  grant  to  him  of  a  certificate  of  adminis- 
tration, under  Act,  No.  XXVII.  of  1860,  which  had  been  sub.stituted  for  Act,  No.  XX. 
of  1841.  In  this  petition  the  Respondent  grounded  his  application  solely  on  the 
Will  of  Ladlee  Doss,  the  late  Mohunt,  whereby  he  was  appointed  successor  to  the 
Mohuntship  ;  but  an  assembly  of  the  Mohunt  of  the  neighbouring  mutts  having  duly 
elected  the  Respondent  Mohunt  in  the  place  and  according  to  the  [414]  recommenda- 
tion of  Ladlee  Doss,  he  presented  to  the  Judge  a  petition  for  leave  to  witlidraw  the 
former  one,  on  the  ground  that  Ladlee  Doss  had  no  power  of  disposing  of  the  pro- 
perty of  the  Mutts,  of  whicli  he  was  Mohunt,  otherwise  than  by  recommending  the 
Respondent  to  be  elected  by  the  neighbouring  Mohunts  as  his  successor,  and  that  the 
Respondent  had  since  been  elected  by  the  Mohunts  in  the  place  and  according  to  the 
recommendation  of  Ladlee  Doss,  and  a  new  petition  was  accordingly  presented  by 
the  Respondent  as  the  elected  successor  to  Ladlee  Doss,  for  the  grant  to  him  of  a 
certificate  under  Act,  No.  XXVII.  of  1860. 

The  Maharajah  of  Burdwan  filed  objections  to  the  granting  of  the  certificate, 
on  the  ground  that  he  was  entitled  to  be  summoned  to  and  to  take  the  leading  part 
in  the  election  of  the  Mohunt,  and  that  he  did  not  receive  any  notice  of  any  intended 
meeting  of  Mohunts  for  the  purpose  of  electing  a  successor  to  Ladlee  Doss,  and 
did  not  attend  any  such  meeting.  Certain  Mohunts  also  objected  to  the  grant  of  the 
certificate,  on  the  ground  that  their  concurrence  was  necessary  to  the  validitv  of  the 
election,  and  that  they  had  not  concurred  in  it. 

While  the  Respondent's  application  for  the  grant  of  a  certificate  under  Act,  No. 
XXVII.  of  1860  was  pending,  the  Appellant  presented  to  the  Judge  a  petition  under 
Act,  No.  XIX.  of  1841,  praying  that  he  might  be  placed  in  possession  of  the  Akras  in 
question,  with  all  the  property  thereto  belonging,  as  Mohunt  thereof,  by  the  Will  of 
Gopaul  Doss,  and  for  preliminary  attachment  thereof  pending  inquiry.  The  Ap- 
pellant's petition  was  disposed  of  on  the  21st  of  November,  1860,  by  Mr.  Taylor, 
who  had  heen  [415]  appointed  Judge  of  East  Burdwan,  whose  judgment  was  in  the 
following  terms: — "After  taking  the  deposition  on  oath  of  the  Petitioner,  Greed- 
haree  Doss,  and  perusal  of  my  predecessor's  decision  in  the  regular  suit.  No.  71, 
between  that  individual  and  of  the  late  Ladlee  Doss,  which  was  decided  against  the 
former,  and  particularly  the  transaction  of  the  so-called  Will  of  Gopaul  Doss  em- 
bodied therein,  the  Court  is  of  opinion,  that  the  Petitioner  had  no  right  of  succession, 
and,  therefore,  no  right  to  enter  his  petition  under  consideration,  for  the  following 
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ruasous:  First,  as  the  Mtiliuntship  is  by  Hiiiduu  law,  and  all  precedents,  elective,  it 
follows  that  no  Moliunt  can  legall}-  make  a  Will  devising  it  to  any  person  after  his 
death,  though  he  apparently  has  a  right  to  nominate  a  successor,  whose  fitness  is  there- 
after to  be  taken  into  consideration  by  the  Mohunts  who  may  assemble  to  elect. 
This  point  was  not  taken  into  consideration  by  my  predecessor  in  his  decision  of 
suit,  No.  71  ;  and  the  opinion  thus  expressed  by  the  Court  does  not  contravene  his 
decision  in  any  way.  Secondly,  all  analogies,  European  and  Eastern,  show  that  no 
head  of  a  Monastic  or  similar  institution  can  provide  in  any  way  whatever,  by  recom- 
mendation or  otherwise,  for  two  successors,  as  Gopaul  Doss  evidently  attempted  to 
do  in  his  so-called  Will;  and  thirdly,  the  deposition  on  oath  of  the  Petitioner  shows 
that  he  had  not  been  elected  by  the  Mohunts  since  the  death  of  Ladlee  Doss."  On 
these  grounds  tlie  petition  of  Greedharee  Doss  was  rejected  with  costs. 

The  Judge,  however,  on  this  occasion  feeling  a  doubt  whether  the  Respondent  had 
been  duly  elected,  and  was  in  rightful  ])ossession  of  the  property  of  the  Mohuntee, 
eventually  thought  tit  to  order  sucii  [416]  property  to  be  attached  until  the  day  wlien 
the  Respondent's  application  under  Act,  No.  X.XVII.  of  1860  was  to  be  disposed  of. 
This  Order  for  attachment  was  brought  before  the  Sudder  Dewanny  Adawlut  by 
sununary  appeal,  and  was  reversed  by  that  Tribunal  as  having  been  made  without 
jurisdiction. 

On  the  7th  of  May,  1862,  the  Appellant  instituted  the  suit  in  which  the  decree 
now  appealed  from  was  pronounced.  The  plaint  was  in  the  following  terms  :  "'  Suit 
to  set  aside  the  decisions  of  the  Judge  under  Acts,  Nos.  .XXVIl.  of  1860,  and  XIX.  of 
1841,  and  according  to  the  Will  of  the  6th  Jeyt,  1264,  and  to  the  immemorial  rules 
and  usages  of  the  Akra  to  be  put  to  the  Mohuntship  for  the  worship  of  God,  to  get 
possession  of  the  properties  appertaining  thereto,  and  to  be  upheld  in  possession  of 
those  properties  of  which  I  am  in  possession,  the  value  being  estimated  at  Rs. 
17,95,53:5,  and  the  cause  of  action  dating  from  the  death  of  Ladlee  Doss,  in  the 
month  of  Kartick,  1267.  The  particulars  are  these:  My  Gooroodeb,  or  spiritual 
guide,  the  late  Gopaul  Doss,  Mohunt,  in  the  Guddeesheen,  or  the  Master  of  the  Gud- 
dee  of  the  Akra  of  Rajgunge,  died  on  the  -'nst  Jeyt,  1264.  Ladlee  Do.ss,  on  pro- 
ducing a  Will,  and  alleging  it  to  have  been  written  by  my  Gooroodeb,  on  the  6th  Je}^:, 
1264,  opposed  my  getting  possession  ;  but  doubts  arising  as  to  the  genuineness  and 
validity  of  the  Will,  I,  in  order  to  set  aside  the  Will,  instituted  the 
suit  No.  71,  of  1859,  claiming  to  get  possession.  The  late  Judge,  considering 
the  Will  to  be  genuine,  dismissed  my  claim  on  the  6th  of  August,  1860. 
The  words  of  the  W'ill  clearly  set  forth  that,  according  to  the  immemorial 
rules  and  usages  of  the  Akra,  and  the  [417]  intent  of  my  Gooroodeb,  I  am  en- 
titled to  the  Guddee  ;  only  on  account  of  ni}'  youth,  Gooroodeb  appointed  Ladlee 
Doss  to  the  Mohuntship,  as  my  Guardian,  and  ordered  him  when  he  should  no 
longer  be  able  to  manage  the  duties  to  put  me  on  the  Guddee.  Ladlee  Doss  had  no 
authority  to  act  contrary  to  that  Order.  Nevertheless,  Ladlee  Doss,  at  the  time  of 
liis  death,  instead  of  constituting  me  the  master  of  the  Guddee,  appointed  his  alleged 
Disciple,  Nundokissore  Doss,  the  Defendant,  to  the  Mohuntship,  and  by  the  decisions 
of  the  Judge  of  the  Zillah,  in  the  suits  under  Acts,  Nos.  XIX.  of  1841,  "and  XXVII.  of 
1860,  his  claim  has  been  admitted,  and  mine  rejected.  Accordingly,  for  the  above- 
mentioned  claim  I  tile  this  suit  against  the  Defendant,  the  appeal  which  I  have  pre- 
ferred to  the  Sudder  Court  against  the  decision  in  suit  No.  71  will  only  determine 
wliether  the  Will  is  valid  or  not;  but,  even  if  the  Will  were  valid,  I,  and  not  the 
Defendant,  would,  according  to  its  purport,  be  the  Master  of  the  Guddee.  Moreover, 
he  has  not  been  installed  by  the  principal  Mohunts  ;  particularly  he  is  of  such  a  bad 
character  that  he  is  by  no  means  fit  to  be  Mohunt.  On  these  grounds,  not  waiting 
for  the  decision  of  the  appeal,  and  depending  on  the  Will,  I  institute  this  suit  for 
the  Guddee  vacated  by  my  Gooroodeb  Maharaj,  and  for  possession  M'ith  wassilat  of 
the  dispossessed  properties,  movalile  and  immovable,  belonging  thereto,  and  for  up- 
holding possession  of  such  properties,  of  which  I  am  in  possession." 

The  Respondent  b}'  his  answer,  besides  objecting  on  the  merits  to  the  plaint, 
pleaded  in  bar,  among  other  things,  that  the  jilaint  had  been  filed  more  than  a  year 
after  the  date  of  the  Orders,  under  Acts,  [418]  Nos.  XIX.  of  1841,  and  XXVII.  of 
1860,  which  was  sought  to  set  aside  ;  and  that  it  was  consequently  barred  by  clause  5, 
s.  1.  of  Act,  No.  XIV.  of  1859,  as  the  suit  had  not  been  instituted  within  one  year 
from  the  date  of  those  Orders.     The  Respondent  further  pleaded  in  bar  that  the  suit 
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could  not  be  inaintaiued,  as  it  was  for  tlif  samt'  suhjoet-iiiattfi'  as  the  suit  before 
mentioned  of  the  Ajjpellant  against  Ladlee  Doss,  wliieli  was  still  jiending-. 

Both  parties  then  went  into  evidence.  Witnesses  were  examined  as  to  the  usage 
and  custom  of  the  Molumts  appointing  a  successor;  some  of  whom  deposed  to  tlie 
election  by  the  assembled  Muhunts,  and  installation  of  Ladlee  Doss  in  pursuance  of 
the  nomination  of  (iopaul  Doss.  There  was  also  some  evidence,  of  an  unsatisfactory 
character,  of  a  double  Ticca,  or  mark  of  investiture  of  both  Ladlee  Doss  and  the 
Appellant. 

The  case  came  on  for  liearing  before  Baboo  Sreenautli  Biddyabagish  Roy,  Baha- 
door,  the  Principal  Sudder  Ameen  of  East  Burdwan.  on  tlie  14th  of  March,  1SG3, 
who  decided  all  the  issues  in  favour  of  the  Appellant,  and  pronounced  a  decree  allow- 
ing his  claim,  ordering  that  he  should  recover  the  office  of  Mohunt  of  the  Akra  of 
Rajgungee  and  its  dependent  Akras,  as  mentioned  in  the  plaint,  and  possession  of 
the  estates,  as  well  as  costs,  with  interest,  from  the  Respondent. 

From  this  decision  the  Respondent  appealed  to  the  High  Court  nf  .hidicature 
at  Bengal,  which  Court,  consisting  of  the  Chief  Justice,  Sir  Barnes  Peacock,  and 
Mr.  .Justice  Levinge,  by  its  decree,  dated  the  24th  of  June,  186.'i,  ordered  that  the 
decree  of  the  Principal  Sudder  Anieen  should  1)6  [419]  reversed,  and  the  appeal 
decreed  with  costs  and  interest.  The  material  parts  of  the  judgment  (see  case 
reported,  1  Marshall's  App.  Cases,  Bengal,  p.  573)  of  the  High  Court  were  in  these 
terms: — "The  Orders  of  the  21st  of  December,  1860,  and  the  5th  of  February, 
1861,  were  made  more  tlian  a  year  before  the  commencement  of  the  present  suit, 
which  was  connnenced  on  the  7tli  of  May,  1862  ;  and  one  question  which  arose  was, 
whether  the  Plaintiff's  claim,  so  far  as  it  related  to  the  setting  aside  of  those  two 
Orders,  was  barred  by  the  period  of  limitation  fixed  by  cl.  5,  sec.  1,  of  Act,  No.  XIV. 
of  1859.  The  Principal  Sudder  Ameen  decided  that  the  Plaintiff's  claim  was  not 
barred.  We  think  that  in  that  respect  he  made  a  mistake,  so  far  as  those  two 
Orders  are  concerned  ;  but  this  does  not  affect  the  whole  case,  and  is  not  very 
material,  as  the  question  of  title  may  be  tried  in  this  suit.  The  Principal  Sudder 
Ameen  pronounced  a  decree  that  the  Plaintiff  should  recover  the  properties  apper- 
taining to  the  Mohunt,  as  mentioned  in  the  plaint,  without  taking  any  evidence  as  to 
whether  the  properties  mentioned  in  the  plaint  appertained  or  belonged  to  the 
Mohuntee  or  not.  This  also  was  a  mistake  on  the  part  of  the  Principal  Sudder 
Ameen,  but  it  is  not  important,  as  the  decree  must  be  reversed.  The  Will  of  Gopaul 
Doss  is  not  disputed  in  this  suit,  although  the  effect  of  it  is  not  certainly  stated  in 
the  plaint.  It  was  also  established  by  the  decree  in  the  former  suit,  from  which  the 
Plaintift"s  appeal  has  been  dismissed  at  his  own  request.  It  was  objected  in  this 
suit  that  the  former  and  present  suit  were  for  the  same  cause,  and,  consequently, 
that  this  suit  cannot,  according  to  sec.  2,  [420]  Act,  No.  VIII.  of  1859,  be  main- 
tained. But  the  principal  Sudder  Ameen  decided  that  point  in  favour  of  the 
Plaintiff.  The  Principal  Sudder  Ameen  treats  the  decision  on  Gopaul  Doss's  Will 
as  vesting  the  property  in  the  Plaintiff',  or  giving  tlie  Plaintiff  the  right  to  this 
Mohuntship.  The  decision  of  the  Principal  Sudder  Anieen  is  not  very  clear  ;  but 
it  says  that  the  Plaintiff'  is  entitled  under  Gopaul  Doss's  Will,  Ladlee  Doss  not  having 
appointed  a  successor.  Tlien  it  is  said  that  Ladlee  Doss  never  made  a  Will  at  all. 
We  do  not  think  that  Ladlee  Doss's  Will  was  ever  in  dispute.  But  the  Principal 
Sudder  Ameen  goes  on  to  say,  that  the  Will  is  a  spurious  document.  He  says,  that 
in  the  fir.st  petition  Nundokissore  Doss  relied  on  Ladlee  Doss's  Will,  and  in  the 
second  petition  on  the  allegation  that  he  was  elected  by  several  Mohunts,  and  that, 
therefore,  the  Will  could  not  be  taken  to  be  a  genuine  one.  But  the  Judge  estab- 
lished that  Will  as  a  genuine  document  ;  and  if  the  Principal  Sudder  Ameen  iiad 
looked  at  the  two  petitions,  lie  would  have  found  that  Nundokissore  Doss,  so  far  from 
abandoning  the  Will,  stated  that  his  right  to  the  Mohuntshiji  depended  on  the 
nominating  of  Ladlee  Doss  by  the  Will,  and  the  election  by  the  Mohunts,  instead  of 
relying  on  the  Will  alone.  That  was  no  ground  for  the  Principal  Sudder  Ameen's 
saying,  that  the  Will  ought  to  be  considered  a  spurious  document.  The  first  question 
is  whether  the  Plaintiff  was  entitled,  under  the  Will  of  Gopaul  Doss,  to  succeed  to 
the  Mohuntee  upon  the  death  of  Ladlee  Doss?  "  The  Court  then,  after  referring  at 
length  to  the  Will  of  Gopaul  Doss  {amte  [11  Moo.  Ind.  App.],  p.  406),  proceeded  as 
follows: — "We  think  it  is  clear  that,  even  taking  this  as  a  Will,  Greedharee  Doss 
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covild  not  derive  title  by  virtue  of  [421]  the  Will  itself.     There  is  no  evidence  in 
the  suit  to  show  that  a  Mohunt  who  ouce  noiuiuates  his  successor,  has  a  right  to  give 
directions  to  his  successor  when  his  turn  to  nominate  comes,  as  to  whom  he  should 
nominate,  because  the  object  of  appointing  a  successor  to  the  Guddee  is  to  insure  the 
election  of  a  proper  successor.     Now,  every  Mohunt  may  lie  assumed  to  be  a  pro])er 
person  to  judge  who  is  best  qualified  to  succeed  him  and  to  perform  tlie  religious 
duties  of  the  Mohuntee;  whereas  if  any  Mohunt  were  to  have  the  power  of  saying 
who  should  succeed  his  successor,  he  might  be  allowed  to  go  on  and  say  who  should 
succeed  the  successor  of  that  successor,  without  being  able  to   judge  whether  the 
person  so  nominated  would  be  properly  qualified  or  not  when  the  time  arrived.     We 
think  that  a  Mohunt  has  no  power  to  give  such  a  direction.     Numerous  cases  have 
been  cited  to  show  what  is  the  usage  ;  but  the  law  to  be  laid  down  by  this  Court  must 
be  as  to  what  is  the  usage  of  each  Mohuntee.     We  apprehend  that  if  a  person  endows 
a  College  or  Religious  institution,  the  endower  has  a  right  to  lay  down  the  rule  of 
succession.     But  when  no  such  rule  has  been  laid  down  it  nmst  be  proved  by  evidence 
what  is  the  usage,  in  order  to  carry  out  the  intention  of  the  original  endower.     Each 
case  must  be  governed  by  the  usage  of  the  particular  Mohuntee.     As  to  the  Mohuntee 
in  question,  the  Plaintiff  has  used  the  evidence  of  several  witnesses  whom  the  Prin- 
cipal Sudder  Ameen  has  considered  to  be  respectable,  and  who  say  that  the  Mohunt 
must  first  appoint  his  principal  Disciple,  and,  if  there  be  no  principal  Disciple,  a 
spiritual  Brother  ;  and,  in  the  absence  of  such  spiritual  Brother,  he  may  appoint  the 
grandson  to  succeed  him  as  Molnint.     In  the  suit  [422]  between  the  Plaintift'  and 
Ladlee  Doss,  the  predecessor  of  the  present  Defendant  (who  claims  through  him  by 
virtue  of  a  W^ill),  it  was  distinctly  ruled  that,  according  to  the  Hindoo  law,  Gopaul 
Doss  has  the  power  to  appoint  Ladlee  Doss  as  his  successor.     The  Plaintiff  appealed 
from  that  decision  :  and  he  might  have  contended  that,  according  to  the  Hindoo  law 
and  the  evidence  in  the  case,  Gopaul  Doss  had  no  power  to  appoint  a  successor.     But 
the  Plaintiff  has  abandoned  that  appeal,  and  has,  consequently,  admitted  that  the 
decision  of  the  Judge  upon  that  point  was  a  good  and  valid  decision.     Therefore, 
independently  of  what  is  found  in  the  evidence  as  it  is  now  before  us  in  this  suit, 
we  find  that  the  Plaintiff"  is  bound  by  that  decision,   and  that   by  the  Plaintiff's 
evidence   in   that  suit  (which  has  not  been   brought  before  us)   it   is  proved  that 
Gflpaul  Doss  had  a  right  to  appoint  Ladlee  Doss  as  his  successor.     It  appears  that 
the  Defendant  applied  to  the  Judge,  Mr.  Taylor,  for  a  certificate  under  Act,  No. 
XXVII.  of  1860,  and  that  Mr.  Taylor,  on  the  Defendant's  second  petition  (not  upon 
the  first  petition,  liecause   it  was   withdrawn  because   it   had   not  been   drawn   up 
correctly)  declared  in  favour  of  the  Defendant's  rights.     It  may  be  said  that  that 
declaration  would  be  no  evidence  against  the  Plaintiff,  inasmuch  as  the  Plaintiff 
was  not  then  one  of  tlie  Objectors.     But  it  is  necessary  for  us  to  look  at  that  Order, 
when  we  are  asked  by  the  Plaintiff  in  this  suit  to  set  it  aside.        We  think  that 
without  deciding  whether  Mr.   Taylor's  decision  was  founded  on  correct  facts,  he 
has  apparently  treated  the  case  as  one  of  election.     It  is  now  contended  by  the 
learned  Counsel  for  the  Plaintiff,  that  this  is  not  a  case  of  election,  but  that  it  is 
the  case  of  an  hereditary  [423]  Mohuntee.     But  still,  whether  put  upon  the  ground 
of  election  or  not,  we  think  that  Mr.  Taylor  came  to  a  right  conclusion  when  he 
passed  an  Order  in  favour  of  the  Defendant.     The  Judge  was  also  right  when  he 
refused,   upon   the   application  of  the  Plaintiff,  to  appoint   a   Receiver   under  the 
Official  Trustee's  Act.     If  the  case  depended  on  election,  the  Plaintiff  must  establish 
that  he  was  elected.     Therefore,  even   if  the  Defendant's  election  was  a  bad   one, 
that  does  not  entitle  the  Plaintiff"  to  come  in  and  ask  to  be  put  in  possession  of  these 
large  estates,  without  first  proving  that  he  was  dul}'  elected.     We  do  not  see  that  it 
has  been  made  out   in   any  way  that  there  had  been   an    irregular   election.     We 
think  that  the  evidence  in  this  case  shows  that  a  Mohunt  has  the  power  to  appoint 
his  successor   from   among  his  Disciples  or   spiritual  brethren;  that   in   this   case 
Gopaul  Doss  did   appoint   Ladlee  Doss  as  his  successor ;  that  he  had   no  power, 
according  to  the  usage  of  this  Mohuntee,  to  give  any  directions  to  Ladlee  Doss  as  to 
whom  he  should  appoint  as  his  successor ;  that,  consequently,  this  part  of  Gopaul 
Doss's  Will  is  not  binding  on  Ladlee  Doss  ;  that  Ladlee  was  duly  installed  in  the 
Guddee  by  the  other  Mohunts ;  that  the  Mohuntee  became  vested  in  him,   and  he 
hecame  Mohunt  of  that  Mohuntee;  that  he,  whilst  Mohunt,  having  fallen  sick,  and 
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wisliing  to  appoint  his  successor,  had  the  full  power  to  appoint  his  own  successor 
without  reference  to  that  instruction  of  Gopaul  Doss;  that,  even  if  Ladlee  Doss  was 
bound  to  follow  that  instruction,  he  was  not  bound  to  appoint  Greedharee  Doss  as 
his  successor  unless  he  considered  him  competent ;  and  that  Ladlee  Doss  did  not 
consider  Greedharee  Doss  competent,  and,  therefore,  instead  of  appointing  him, 
appointed  the  Defendant  his  [424]  successor.  Under  these  circumstances  it  appears 
to  us  that  Ladlee  Doss's  appointment  of  the  Defendant  did  vest  the  estate  in  the 
Defendant,  and  that  the  Plaintifl:'  is  not  entitled  to  recover.  But  even  if  the  estate 
was  not  properly  vested  in  the  Defendant,  the  Plaintiff  had  no  right  in  this  suit  to 
divest  the  Defendant  of  the  possession  without  establishing  his  own  title,  which  he 
has  not  done.  We,  therefore,  think  that  the  decision  of  the  Principal  Sudder 
Ameen  must  be  reversed  and  this  appeal  decreed,  with  costs  and  interest." 

Against  this  decision  of  the  High  Court  the  present  appeal  was  brought. 

Sir  R.  Pahner,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — First,  by  right  of 
representation,  as  well  as  by  the  Will  and  the  verbal  appointment  by  Gopaul  Do.ss, 
the  Appellant  was  entitled  to  succeed  to  the  office  of  Mohunt  and  the  estates  attached 
thereto.  The  Appellant,  as  Shishya,  favourite  Chella,  having  been  so  designated 
and  nominated  by  him  in  his  lifetime  to  the  Mohuntship  of  the  Akra  at  Kajgunge, 
became  entitled  bv  hereditary  right  to  succeed  as  soon  as  he  attained  mature  age. 
The  'Will  produced  and  acted  on  by  Ladlee  Doss,  as  the  Will  of  Gopaul  Doss,  affirmed 
the  Appellant's  right  to  the  Mohuntship  in  succession  to  Gopaul  Doss,  notwith- 
standing such  AVill  purported  to  appoint  Ladlee  Doss  to  act  intermediately,  which, 
if  it  meant  anything,  meant  only  until  tlie  Appellant  should  attain  mature  age. 
The  office  is  a  charitable  trust  descendible  to  a  successor  properly  designated  :  The 
Daya-bhaga,  Ch.  XL  sec.  6,  par  -'So  :  Daya  Kram  Sanaraha,  ]ip.  28,  35,  36  ;  Vyavastha 
[425]  Durpuna  of  Shamachurn  Sircar,  p.  207  ;  W.  H.  Macnaghten's  "  Hindu  Law," 
Vol.  IL  p.  101  ;  and,  in  conunon  with  other  religious  establishments  in  Bengal,  the 
superintendence  is,  by  usage  and  cu.stom,  on  the  death  of  the  Mohunt,  elective  by  the 
neighbouring  Mohunts :  Strange's  "Hindu  Law,"  Vol.  I.,  p.  151,  [2nd  Edit.];  and 
the  appointment  by  the  principal  of  a  successor  is  good  by  the  Hindoo  law  and 
usage :  G'un.es  Git'  v.  Amrao  Gir  (1  Ben.  Sud.  Dew.  Rep.,  218)  ;  Eainnitiiii  Das  v.  Bun- 
maiee  Das  (1  Ben.  Sud.  Dew.  Rep.,  170) ;  Gun.ka  Das  v.Tiluk  Das  {ib.,  309)  ;  Narain 
Doss  V.  Biiiilrahun  Doss  (2  Ben.  Sud.  Dew.  Rep.,  151) ;  Dhiinxing  Gir  v.  Mya  Gir 
(1  Ben.  Sud.  Dew.  Rep.,  153)  ;  Mnlnint  Rama  Nooj  Doss  v.  Muhiint  Debraj  Doss 
(6  Sud.  Dew.  Rep.,  262);  Gorind  Doss  v.  Eaimsahoy  Jemadar  (1  Fulton,  217).  If 
the  Will  is  to  be  considered  and  treated  as  a  legal  and  binding  instrument,  giving 
a  preferential  right  to  the  Mohuntsliip  to  Ladlee  Doss,  yet  such  appointment  having 
been  coupled  with  a  special  condition  and  imperative  direction,  to  the  effect,  that 
when  Ladlee  Doss  should  feel  himself  incapable  of  fulfilling  the  duties  of  the  Mohunt- 
ship he  should  appoint  the  Appellant.  [Sir  Lawrence  Peel:  Does  it  amount  to 
more  than  a  precatory  trust?]  It  may  be  so,  but  Ladlee  Doss  was  bound,  on  accept- 
ing such  appointment,  to  carry  out  and  give  effect  to  the  direction,  and  ouglit, 
therefore,  to  have  appointed  the  Appellant  to  the  Mohuntship,  and  not  the  Respon- 
dent. The  ground  alleged  by  Ladlee  Doss  for  refusing  to  carry  out  the  Testator's 
intentions  was  without  foundation.  The  hereditary  right  of  the  Appellant  to 
succeed  to  the  [426]  Mohuntship,  after  the  intermediate  temporary  Mohuntship 
of  Ladlee  Doss,  was  admitted  by  the  Respondent.  The  evidence  shows  that  the 
Appellant  received  joint  Ticca,  and  joint  investiture  and  installation,  and  subse- 
quent election  by  the  assembled  Mohunts  ;  having,  therefore,  survived  Ladlee  Doss, 
and  arrived  at  mature  age,  he  ought  to  have  been  declared  by  the  decree  of  the  High 
Court  the  Mohunt  of  the  Akra. 

Secondly,  the  Appellant  being  the  spiritual  heir  of  Gopaul  Doss  and  a  member 
of  the  Akra,  and  one  of  the  joint  heirs  of  the  whole  property,  had  a  sufficient  interest 
to  support  the  present  suit,  Ben.  Reg.  XIX.  of  1810,  sec. 15.  The  Mohunt,  or  head,  is 
only  a  Trustee  for  the  whole  body  of  the  members  of  the  Akra.  The  Respondent 
cannot  be  entitled  to  the  Mohuntship  under  the  appointment  contained  in  the  Will 
of  Ladlee  Doss,  because  that  appointment  is  at  best  only  temporary.  His  subse- 
quent election  at  an  assembly  not  duly  convened,  and  receiving  Ticca  from  inferior 
Mohunts,  was  wholly  irregular  and  illegal,  and,  therefore,  void.  He  has  failed  to 
prove  his  nomination  by  T>adlee  Doss  in  his  lifetime  as  his  successor,  or  that  bv  the 
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custom  and  usage,  or  the  rules  of  the  Akra  at  Rajgunge,  a  Mohunt  had  the  power 
of  appointing  a  successor  by  will  to  take  effect  after  his  death. 

Mr.  James,  Q.C.,  and  Mr.  Macpherson,  for  the  Respondent,  were  not  called  on. 

Judgment  was  delivered,  as  follows,  l)y 

Tiie  Right  Hon.  Lord  Roniilly. — Tlieir  Lordships  do  not  think  it  necessary  to 
hear  Counsel  on  behalf  of  the  Respondent  in  this  case. 

[427]  They  have  come  to  the  conclusion  that  the  decision  of  the  High  Court  of 
Judicature  is  proper  to  be  affirmed  by  Her  Majesty.  It  is  an  appeal  from  the 
High  Court,  which  reversed  a  decree  of  the  Principal  Sudder  Ameen  of  Zillali 
East  Burdwan,  which  was  in  favour  of  the  Appellant ;  and  the  only  facts  in  the 
case  to  which  their  Lordships  think  it  necessary  to  refer  are  those  which  I  am  about 
very  shortly  to  state. 

It  appears  that  Gopaul  Doss  was  the  Mohunt  of  the  Akra,  a  religious  institution 
wealthily  endowed,  at  Rajgunge,  in  the  Zillah  of  Burdwan.  In  the  year  1857, 
being  afflicted  with  illness,  and  expecting  shortly  his  dissolution,  he  made  his  Will. 
It  is  addressed  to  Ladlee  Doss.  In  it  he  refers  to  the  illness  he  was  labouring  under, 
and,  after  referring  to  the  Akra  of  Rajgunge  and  the  subordinate  Akras,  he  says :  — 
[His  Lordship  read  the  extract  from  the  Will,  wnte,  pp.  406-7.] 

In  this  case  two  questions  arise,  one  on  the  construction  of  this  Will,  and 
another  independently  of  the  Will  itself.  The  question  on  the  construction  of  the 
Will  is,  whether  there  is  an  absolute  gift  of  the  Mohuntship  to  the  Appellant, 
Greedharee  Doss,  as  soon  as  he  becomes  competent  to  perform  the  duties,  or 
whether  the  gift  of  the  Mohuntship  is  in  reversion  after  the  incapacity  of  Ladlee 
Doss.  The  question,  indojiendent  of  the  Will,  is  whether,  if  there  be  such  a  gift 
contained  in  the  Will,  there  exists  such  an  authority  within  the  power  of  a  Mohunt 
as  to  enable  him  to  make  such  a  gift. 

Their  Lord.ships  are  of  opinion,  that  the  points  which  depend  on  the  contents 
of  the  Will  itself  must  be  decided  against  the  Appellant  in  the  present  [428]  suit.  They 
think,  in  the  true  construction  of  the  Will,  that  it  does  not  give  the  Appellant  an 
absolute,  positive,  unqualified  right  at  any  time  to  the  Mohuntship,  even  on  the 
incapacity  of  Ladlee  Doss  to  perform  the  duties  of  Mohunt.  They  think,  until 
Ladlee  Doss  becomes  incapable,  no  trust  or  duty  is  suggested,  and  that  even  when 
Ladlee  Doss  becomes  incapable,  it  cannot  be  put  higher  than  Sir  Roundell  Palmer 
himself  put  it,  viz.  as  a  gift  in  the  nature  of  a  precatory  trust — that  is,  one  request- 
ing Ladlee  Doss  to  perform  the  wishes  of  the  Testator,  and  to  appoint  the  Appellant 
his  successor,  provided  he  found  that  the  incapacity  which  then  existed  in  the 
Appellant  (who  was  not  then  of  sufficient  age  to  be  appointed  Mohunt)  should  cease 
to  exist  at  the  time  when  Ladlee  Doss  was  unable  to  perform  those  duties. 

It  is,  therefore,  clearly  unnecessary  for  their  Lordships  to  consider  the  second 
question,  whether,  in  point  of  law,  a  grant  of  Mohuntship  can  be  made  by  any  holder 
of  the  Office  with  the  superadded  obligation  imposing  on  the  Grantee  the  necessity 
of  following  the  wishes  of  the  Grantor  as  to  the  person  whom  he  is  to  appoint  to  be 
his  successor  in  that  Office. 

It  is  to  be  observed  that  the  only  law  as  to  these  Mohunts  and  their  offices,  func- 
tions, and  duties,  is  to  be  found  in  custom  and  practice,  which  is  to  be  proved  by 
testimony;  and  no  evidence  has  been  adduced  before  their  Lordships  to  show  that 
any  appointment  has  ever  been  made  in  reversion  on  any  former  occasion. 

The  only  question,  therefore,  which  their  Lordships  have  to  consider  on  the  present 
occasion  is,  whether  in  this  state  of  circumstances,  in  the  events  [429]  which  have 
subsequently  occurred,  the  Appellant  has  obtained  any  right  which  can  entitle  him 
to  be  placed  in  that  jnarticular  situation  on  the  decease  of  Ladlee  Doss,  in  the  absence 
of  any  compliance  by  him  with  the  wishes  of  his  Testator  or  Grantor. 

The  facts  are  these:  Gopaul  Doss,  after  executing  his  Will,  died  in  June,  1857, 
and  thereupon  Ladlee  Doss  was  installed  or  invested  as  Mohunt ;  and  it  is  to  be 
observed  that  the  other  Mohunts  placed  the  same  construction  upon  the  Will  that 
their  Lordships  have  placed  by  electing  him.  Accordingly,  as  the  Maharajah  (who, 
as  chief  Benefactor  and  Patron,)  had  invested  him  with  the  full  Mohuntship,  they 
gave  him  the  Ticca,  or  mark  of  investiture.  They  did  not  merely  appoint  Ladlee 
Doss,  Adhicarry,  or  Agent,  which,  according  to  the  contention  of  Sir  Roundell  Palmer 
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and  Mr.  Leitli,  was  the  extent  of  the  Maliarajah's  authority.  It  is  ])hiiii  that  the 
otlier  Mohunts  considered  him  to  he  entitled  to  have  the  full  Mohuiitship,  and  he 
was  fully  invested  with  the  Ticca  accord iiig:lr. 

Mr.  Leitli  has  called  their  Lordships'  attention  to  some  evidence  which  was  in- 
tended to  show  that  there  was  a  double  Ticca.  What  the  nature  of  that  doulile 
Ticca  was  does  not  very  clearly  appear.  This  seems  to  be  clear,  from  all 
the  evidence  in  this  case,  as  far  as  it  has  been  brought  under  their  Lordships'  atten- 
tion,— that  there  cannot  be  two  existing  Mohunts ;  that  the  office  cannot  be  held 
jointly:  and  that,  therefore,  if  there  was  a  double  Ticca  at  all,  it  must  have  been 
a  Ticca  of  the  office  in  reversion  after  the  existence  of  the  incapacity  of  Ladlee  Doss 
to  perforin  the  duties.  But  the  evidence  upon  that  [430]  |)oint.  and  the  law  adduced 
upon  the  subject  before  their  Lordships,  fail  entirely  to  satisfy  their  minds  that  any 
such  species  of  investiture  was  according  to  the  rules  and  customs  of  these  Mohunts, 
or  that  any  such  Mohuntship  can  lie  given  in  reversion. 

They  therefore  consider  that  Ladlee  Doss  was  invested  as  the  Mohuut  of  the  Akra. 

This  was  the  view  also  taken  in  the  Court  in  India  when  the  suit  was  instituted 
in  September,  1859,  by  the  Apiiellant  against  Ladlee  Doss,  insisting  that  he  was 
entitled  to  be  appointed  on  the  ground  that  he  was  then  capable,  and  that  his  right 
arose  as  soon  as  he  was  so.  He  appealed  from  that  decision,  and  the  decision  was 
affirmed. 

Mr.  Leith. — He  withdrew  his  appeal. 

The  Master  of  the  Rolls. — Yes,  he  withdrew  the  appeal,  but  not  till  after  the  death 
of  Ladlee  Doss. 

Ladlee  Doss  died  on  the  5th  of  November,  L^60,  and  ujjon  his  death  Nundokissore 
Doss  received  the  Ticca. 

Their  Lordships  are  of  opinion,  that  it  is  not  necessarv  for  them — nay,  more, 
that  it  is  very  undesirable  for  them — to  go  into  the  question  of  whether  the  Respon- 
dent was  duly  appointed  Mohunt  or  not.  They  are  of  opinion,  that  that  is  not  the 
question  which  they  have  to  determine  :  because,  for  the  present  Appellant  to  succeed 
in  this  case,  he  must  succeed  by  force  of  his  own  title,  and  not  by  the  infirmity  of 
the  Respondent's  title. 

Mr.  Leith  suggested  that  the  Mohunt,  or  any  person  connected  with  the  establish- 
ment of  the  Akra,  would  have  a  right  to  contest  the  appointment  of  the  Respondent 
as  Mohunt,  and  he  insists  that  it  has  [431]  become  necessary  that  that  question  should 
be  determined.  If  that  be  so,  their  Lordshij^s  are  of  opinion,  that  it  must  be  raised 
in  a  suit  properly  framed  for  that  purpose.  Without  expressing  any  opinion  upon 
the  point  itself,  they  are  of  opinion,  that  this  is  not  a  suit  properly  framed  for  that 
purpose. 

Their  Tiordships  observe  also  that  the  Judges  of  the  Court  of  appeal,  the  High 
Court  of  Judicature,  make  use  of  these  expressions,  which  are  strongly  confirmatory 
of  this  view  of  the  case  :  ''  We  can  understand,''  they  say,  "  a  suit  being  brought 
to  set  aside  the  election  of  the  Defendant,  and  to  order  the  Moliunts  to  make  a  new- 
election  ;  but  this  was  not  a  suit  to  set  aside  the  election,  but  to  put  the  Plaintiff  in 
possession  of  the  whole  estate.  So  it  was  in  the  case  cited,  Gungn  Do><s  v.  Ti.IiiI-  Doss 
(1  Select  Report,  p.  309).  It  was  a  suit  to  recover  the  office  of  Mohunt,  together  with 
the  lands  attached  to  it.  Supposing  we  thought  the  election  of  the  present  Defendant 
an  improper  one,  what  authority  have  we  to  direct  a  new  election?"  (1  Marshall's 
App.  Cases,  Bengal,  588). 

This  is  the  view  which  their  Lordships  took  of  the  case  below,  and  their  Lordships 
here  have  only  had  to  consider  whether,  upon  the  case  brought  before  them,  the 
Appellant  has  made  out  his  title? 

It  is  not  for  them  to  consider  whether  he  has  shown  any  infirmity  whatever  in  the 
title  of  the  Respondent;  but  whether  he  has  made  out  a  satisfactory  case  to  entitle 
him  to  recover  the  office  and  the  land  and  property  belonging  to  the  office  of  Mohunt. 

Upon  a  complete  review  of  the  case,  their  Lord-[432]-ships  are  of  opinion,  both  on 
the  construction  of  the  Will  and  the  evidence  brought  before  them  of  the  facts  which 
have  occurred  throughout  (which  they  think  it  unnecessary  to  detail  with  greater 
minuteness),  that  the  Appellant  has  completely  failed  in  the  attempt  to  set  up  his  own 
title,  and  that,  consequently,  the  decision  of  the  Court  below,  which  simply  asserts 
that  he  has  failed  to  establish  any  title  of  his  own,  ought  to  be  affirmed,  and  their 
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Lordships  will  luiiiiljly  advise  Her  Majesty  to  direct  that  this  appeal  be  dismissed, 
with  costs. 

[See  Rajah   Vurmah  Vnlia  v.  Ravi  Vuiinah  Mutha,   1876,  L.R.  4  Ind.  App.  84; 
Si-imati  Janoki  Debt  v.  Sri  Gopal  Acharjia,  1882,  L.R.  10  Ind.  App.  37.] 


[433]  BABOO  DHUNPUT  ^l^G\{,—AppeUant:  GOOMAN  SINGH,  MUDDUN  LALL 
DOSS,  and  Others, — Res/mndent'i  *  Nov.  25,  27,  28,  1867]. 

On  appeal  from  the  High  Court  of  Judicature  at  Bengal. 

A  Pottah  is  a  generic  term,  embracing  every  kind  of  engagement  between  a 
Zemindar  and  his  Tenants,  or  Ryots.  If  the  Pottah  does  not  contain  the  term 
"  Mocurrery,"  or  equivalent  words  of  limitation,  as  "  from  generation  to 
generation,"  it  is  not  prima  facie  to  be  assumed  to  grant  a  Mocurrery-istim- 
rary,  or  perpetual  tenure,  but  evidence  of  long  uninterrupted  enjoyment,  at 
a  fixed  unvarying  rent,  will  supply  the  want  of  words  of  limitation  in  such 
Pottah  [11  Moo.  Ind.  App.  46:?,  464]. 

Where,  therefore,  a  Pottah,  dated  in  1792,  was  granted  to  the  predecessor  in  title 
of  A.  by  the  predecessor  in  title  of  B.,  addressed  to  him  as  "  Moostager  "  or 
Farmer,  without  any  words  of  limitation,  and  the  property  comprised  in  the 
Pottah  remained  in  the  uninterrupted  possession  of  the  Lessee  and  his  succes- 
sors at  a  fixed  rent  up  to  the  year  1861,  it  was  held,  that  such  long  and  un- 
interrupted possession  conferred  a  sufficient  title  to  defeat  the  right  of  the 
then  Landlord  to  an  enhancement  of  rent  under  the  provisions  of  Act,  No.  X. 
of  1859  [11  Moo.  Ind.  App.  467]. 

A  purchaser  under  a  decree  in  a  civil  suit  takes  merely  the  right,  title,  and  interest, 
of  the  judgment  Debtor,  and  is  subject  to  the  subsisting  interests  in  the  land 
which  have  been  granted  or  created  by  any  former  Zemindar. 

Section  23rd  of  Act,  No.  X.  of  1859,  confers  on  the  Collector  of  the  District  where 
the  property  is  situate,  jurisdiction  in  all  suits,  whether  they  be  for  the  deter- 
mination of  the  rate  of  rent  at  which  a  Pottah  or  Kalx)oleat  should  be  given, 
or  for  arrears  of  rent  due  on  account  of  land. 

Suit  for  enhancement  of  rent. 

The  suit  was  instituted  under  Act.  No.  X.  of  1859,  in  the  Court  of  the  Collector 
of  Zillah  Purneah,  by  Baboo  Purtab  Singh,  the  Father  of  the  Appellant,  as  Zemindar, 
against  the  Respondents,  to  recover  [434]  from  them  the  sum  of  Rs.  26,752.  6a.  9p. 
for  enhanced  rent  claimed  by  him  from  the  Respondents,  or  those  from  whom 
they  derived  title,  subsequent  to  the  enhancement  of  the  rent,  according  to  the 
Pergunnah  rate  after  admeasurement  of  the  lands. 

The  principal  question  raised  by  the  suit  and  on  appeal  had  reference  to  the 
construction  and  effect  to  be  given  to  an  instrument  of  title  known  as  a  "  Pottah.' 
This  instrument  was  dated  the  19th  Sawun,  1199  Fusly  (23rd  July,  1792),  and  was  in 
the  following  terms: — "  Pottah  in  the  name  of  Aghum  Singh,  Chinturea  Moostager 
[Farmer]  of  Mouzah  Chelonnee,  Bhulwahee,  Billahee,  and  other  villages,  in  Forests 
of  Sukhooa  trees,  appertaining  to  ZiUali  Nathpoor  in  Pergunnah  Durrumpoor, 
Sircar  Moonghyr,  within  the  Province  of  Behar.  Wliereas  in  accordance  with  your 
petition,  the  lands  of  the  villages  in  the  said  Forests  have  been  assessed  at  the  sum 
of  Rs.  101,  Sunwah  Azeemabadee,  of  full  weight,  everything  being  consolidated, 
and  a  Pottah  granted  to  you.  It  is  required  that  you  will  in  aU  confidence  locate 
on  the  lands  of  the  said  Forests  '  Purbuttea  '  (Hillmen),  and  other  Ryots,  and  annually 
keep  paying  the  revenue  to  the  Sircar  [435]  (Proprietor)  agreeably  to  this  Pottah  ; 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns 
(Lord  Justice),  the  Right  Hon.  Sir  James  W.  Colvile,  the  Right  Hon.  Sir  Edward 
Vaughan  Williams,  and  the  Riglit  Hon.  Sir  Richard  Torin  Kindersley.  Assessor, — 
The  Right  Hon.  Sir  Lawrence  Peel. 
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whenever  you  may  Vie  summoned  on  auc-ount  of  hunting,  you  will  attend  with  all  the 
'  Purbuttas.'  " 

This  instrument  was  relied  upon  by  the  Respondents  as  conferring  on  them  a 
Mocurrery  tenure,  amounting  to  such  a  permanent  transferable  interest,  as  would 
exempt  the  lands  from  enhani'ement  of  rent  within  the  saving-  clauses  of  sections  15 
and  16  of  the  Act,  No.  X.  of  1850  (a). 

By  the  decree  of  the  High  Court  on  review  of  judgment,  it  was  declared,  that  the 
above  Pottah  created  a  Jungleboory  tenure,  i.e.  a  tenure  held  on  condition  of  the 
Lessee  clearing  away  jungle,  and  bringing  the  land  into  a  productive  state,  and 
settling  Ryots  thereon  ;  and  that  under  such  a  Pottah  the  Tenants  were  not  protected 
from  enhancement  of  rent,  but,  on  the  contrary,  were  liable  to  the  payment  of  en- 
hanced rent  in  respect  of  all  lands  which  the  Lessee  might  l>ring  into  cultivation  as 
established  under  the  provisions  of  Ben.  Reg.  VIIL  of  [436]  1793,  sec.  8.  The  decree 
further  declared,  that  the  Pottah  did  not  in  its  terms  create  a  Mocurrery  tenure, 
and  that  the  Respondents  were  not  within,  and  could  not  claim  to  hold  under,  the 
Pottah,  nor  be  bound  by  its  terms  and  legal  operation,  as  the  original  Lessee  was  : 
but  it  also  declared,  that  the  Respondents  were  to  be  considered  and  treated  as  acquir- 
ing title  to  and  getting  possession  of  the  lands  in  question,  independently  of  the 
Pottah,  and  the  decree  found,  that  their  title  accrued  subsequently  to  the  Permanent 
Settlement  ;  and  that  it  having  been  proved  that  they  had  paid  rent  at  the  same  rate 
for  a  period  of  twenty  years  before  the  commencement  of  the  suit,  it  should  be  pre- 
sumed, under  the  provisions  of  section  16  of  Act,  No.  X.  of  1859,  that  the  lands  had 
been  held  at  that  fixed  i-ent  from  the  time  of  the  Permanent  Settlement,  so  as  to  bring 
the  Respondents  within  the  exception  of  section  15  of  that  Act. 

The  facts  of  the  case  were  as  follows :  — 

Baboo  Pertab  Singli,  the  Father  of  the  Appellant,  purchased  in  the  year  Moolky 
1259  Era  (a. d. 1851-2),  at  an  auction  sale  under  a  decree  of  the  Court  of  the  Zillah 
Purneah,  a  Zemindary,  called  Zillah  Nathore,  Pergunnah,  Hurrawut,  Singhea, 
together  with  half  of  Pergunnah,  Futtehpore,  situate  in  the  district  of  Purneah. 

It  appeared  that  a  dispute  had  ensued  between  the  late  Zemindar  and  Baboo 
Pertab  Singh,  the  purchaser,  which  was  not  settled  tiU  1266  Moolky  Era  (a.d.  1858), 
until  which  time  the  latter,  it  was  alleged,  was  unable  to  ascertain  what  persons 
were  in  possession  of  the  lands  within  that  Zemindary. 

On  the  13th  of  March,  1860,  a  petition  was  pre-[437]-sented  by  Balioo  Pertab 
Singh,  to  the  Collector  of  Zillah  Purneah,  which  stated  that,  a  notice  for  the  enhance- 
ment of  rent,  addressed  to  the  parties  in  possession  of  the  lands,  had  been  filed  there- 
with, in  accordance  with  the  provisions  of  section  13,  of  Act,  No.  X.  of  1859  ;  that  the 
rent  of  11,655  beegahs  of  land,  the  ascertained  admeasurement  of  the  estate  so 
purchased,  had  been  fixed  at  Rs.  24,842.  10a.  8p.  at  the  rate  of  Rs.  2  per  beegah, 
according  to  the  quality  and  capability  thereof,  and  praying  that  the  notice  might  he 
issued  by  the  Court,  in  pursuance  of  the  above  Act,  to  the  parties  in  possession  of 
the  land,  and  that  the  rents  might  be  allowed  to  be  collected,  in  accordance  therewith, 
from  the  year  1267  Moolky  Era  (a.d.  1858).  Notice  was  ordered  by  the  Collector 
to  be  issued,  and  it  was  served  on  the  parties  in  possession. 

It  appeared  that  on  the  death  of  Aghum  Singh,  his  two  sons,  Pertab  Singh,  and 
Neerbhan  Singh,  succeeded  him  in  the  possession  of  the  lands  mentioned  and  granted 


(a)  Section  15  enacts  that,  "  No  dependent  Talookdar,  or  other  person  possessing 
a  permanent  transferable  interest  inland  intermediate  between  the  Proprietor  of 
an  estate  and  the  Ryots,  who  in  the  Province  of  Bengal,  Behar,  Orissa,  and  Benares, 
iiolds  his  Talook  or  tenure  (otherwise  than  under  a  terminable  lease),  at  a  fixed  rent, 
which  has  not  been  changed  from  the  time  of  tlie  permanent  Settlement,  shall  be 
liable  to  any  enhancement  of  such  rent,  anything  in  section  LL,  Regulation  VIII. 
1793,    or  in  any  otiier  law  to  the  contrary  notwithstanding." 

Section  16  ''  Wlienever,  in  any  suit  under  this  Act  it  shall  be  proved,  that  the  rent 
at  which  a  Talook  or  other  tenure  is  held  in  the  said  Provinces,  has  not  been  changed 
for  a  period  of  twenty  years  before  the  commencement  of  suit,  it  shall  be  presumed 
that  such  Talook  or  tenure  has  been  held  at  that  rent  from  the  tiine  of  the  Permanent 
Settlement,  unless  the  contrary  be  shown,  or  it  be  proved  that  such  rent  was  fixed  at 
some  later  period." 
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to  him  in  tlie  Pottah.  On  their  death,  their  respective  moieties  in  the  lands  were 
taken  possession  of  by  their  heirs-at-law,  and  at  the  time  when  the  Appellant's 
Father  acquired  the  abovomentioned  Zemindar)-,  they  were  in  possession  of  the 
lands,  with  tiie  exception  of  a  one  and  a  quarter  anna  sliare  (the  whole  being  nomin- 
ally divided  into  16  annas  shares),  which  had  been  previously  ,sold  under  a  decree 
of  the  Court  of  the  Principal  Suddcr  Auieen  of  Zillah  Purneah  to  the  Respondent, 
Mudden  Lall  Doss,  who  afterwards  purchased  another  share,  being  6J  annas  share 
out  of  the  other  undivided  moietj^  belonging  to  the  sons  of  Neerbhan  Singh,  deceased  ; 
and  he  also  bought  a  further  share,  being  17g.  3c.  [438]  and  Id.  of  the  remaining 
portion  of  the  undivided  moiety  of  the  sons  of  Pertab  Singh. 

At  the  time  of  the  commencement  of  the  suit,  out  of  which  the  present  appeal 
arose,  Muddun  Lull  Doss  was  in  the  possession  and  enjoyment  of  an  undivided  sliare 
of  14a.  ig.  Ic.  2k.  and  Id.  of  lands  :  and  the  Respondent,  Biddabutty,  as  Widow  and 
heiress-at-law  of  Pidrut  Singh,  deceased,  was  in  like  possession  of  another  la.  12g. 
share  of  the  same;  and  the  Respondent,  Radhabutty,  the  wife  of  the  Respondent, 
Gooman  Singh,  was  in  possession  by  purchase  of  the  remaining  share  of  -Ig.  Ic.  and 
2k.  of  the  same. 

Baboo  Pertab  Singh,  the  purchaser  of  the  Zemindary,  died  after  the  a,bove 
notice  was  served,  and  before  he  could  institute  a  suit  against  the  parties  in  posses- 
sion to  enforce  the  payment  of  the  enhanced  rent.  He  was  succeeded  in  his  Zemin- 
dary by  the  Appellant,  his  son  and  heir-at-law. 

On  the  13th  of  August,  1861,  the  Appellant  brought  a  suit  in  the  Court  of  the 
Collector  of  Zillah  Purneah  against  Gooman  Singh  and  the  other  Respondents,  in 
which  he  sought  to  recover  in  respect  of  the  lands  the  sum  of  Rs.  26,752.  6a.  9p.  for 
arrears  of  rent  due  on  the  enhancement  up  to  the  end  of  1268  Fusly  (a.d.  1861), 
under  the  provisions  of  section  13  of  Act,  No.  X.  of  1859. 

The  plaint  set  forth  the  circumstances  above  stated,  and  the  notice  for  the 
enliancement  of  rent. 

By  the  statement,  by  way  of  answer,  filed  by  the  Respondent,  Mudden  Lall  Doss, 
he  claimed  title  to  the  lands  by  purchase  from  the  heirs  of  Aghum  Singh,  the  original 
Lessee,  under  the  aforesaid  Pottah,  which  he  contended  created  a  Mocurrery- 
istimrary  tenure,  [439]  held  at  a  fixed  rent  of  Rs.  101,  as  therein  mentioned,  and 
he  submitted,  that  there  could  not  be  an  enhancement  of  the  rent  of  such  a  tenure 
agreeably  to  the  provisions  of  sections  i,  15.  and  16  of  Act,  X.  of  1859  ;  and  further, 
that  the  former  Proprietors  had  all  along  continued  to  pay  the  rent  to  the  Zemindar, 
year  by  year,  and  received  dhakilas  (receipts)  for  the  same  under  the  designation 
of  Mocurrerydars,  and  that  he  and  they  were  in  possession  according  to  boundaries 
set  forth  in  a  map  therein  referred  to.  That  the  rent  of  Rs.  101  had  continued 
uniformly  and  more  than  twenty  years  ;  and  at  no  time  had  there  been  any  increase 
or  decrease,  and  that  it  could  not  now  be  altered  or  increased.  He  also  filed  a 
supplemental  statement,  insisting  that  the  notice  for  payment  of  the  arrears  of 
rent  was  irregular  because  issued  for  arrears  of  rent  of  the  year  1267,  when  the 
suit  claimed  arrears  for  the  year  1268  by  virtue  of  such  notice,  and  that  the  Ameen 
did  not  properly  measure  the  lands. 

The  Respondent.  Gooman  Singh,  also  filed  a  written  statement  by  way  of  answer 
to  the  plaint,  to  the  effect,  that  he  claimed  title  to  the  lands  in  question  through 
his  grandfather,  the  original  Lessee,  Aghum  Singh  ;  that  the  latter  had  acquired 
the  same  as  a  Mocurrerydar  under  the  aforesaid  Pottah  at  the  rental  of  S.  Rs.  101  ; 
that  he  and  the  other  occupants  had  paid  the  rent  year  by  year,  and  had  obtained 
receipts  as  Mocurrerydars,  and  that,  therefore,  under"  sections  4,  15,  and  16  of 
Act,  No.  X.  of  1859,  there  could  not  be  any  enhancement  of  rent. 

The  Respondents,  Biddabutty  and  Radhabutty,  by  their  joint  answer,  also 
respectively  claimed  through  the  original  Lessee,  Aghum  Singh,  and  under  the 
[440]  Pottah,  which  they  also  alleged  was  a  Mocurrery  at  an  annual  rental  of  S.  Rs. 
101.  and  which  rent  had  been  paid  yearly  to  the  Zemindar;  and  they  insisted  that 
under  Act,  No.  X.  of  1859,  there  could  not  be  any  enhancement  of  a  Mocurrery  rent. 

The  issues  in  the  suit  were: — First;  was  the  notice  of  enhancement  duly  served  I 
Secondly,  did  the  notice  contain  all  that  it  ought  to  do  :  and  was  it  served  in  the 
prescribed  time?  and,  thirdly,  was  it  a  case  in  which  enhancement  could  be  made, 
or  was  Defendants'  Pottah  a  Mocurrery  one? 
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The  Pottali  was  put  in  evidence,  tlie  genuineness  of  which  was  not  disputed. 

The  hearing  of  the  suit  took  place  on  the  .'ilst  of  March,  18()2,  before  Mr.  W.  L. 
Robinson,  the  Collector  of  Zillah  Purneah,  who  pronounced  the  following  judgment: 
— ■■  The  first  issue  I  decide  in  the  Plaintiff's  favour;  the  notice  seems  to  have  been 
duly  served,  though  not  personally.  The  second  issue  I  decide  partly  in  the  Plain- 
tiff's favour  ;  the  notice,  I  think,  contained  sufficient  information  of  the  reason  for 
seeking  enhancement;  but  then  the  Plaintiff  has  neglected  to  bring  any  proof,  as  he 
ought  to  have  done,  that  his  enhancement  is  such  as  can  be  legally  enforced.  The 
third  and  most  important  issue  I  decide  against  the  Plaintiff'.  The  Defendants 
produce  a  Pottah,  said  to  be  a  Mocurrery  one,  dated  so  far  back  as  1199  Fusly, 
corresponding  to  1792,  a.d.  They  also  produce  '  Farrigs  '  for  various  years  between 
1225  and  1240,  and  decrees  for  rent  in  other  years  at  the  rate  mentioned  in  the 
Pottah.  The  land,  moreover,  was  declared  free  of  assessment  in  a  resumittion  suit, 
instituted  under  Ben.  Reg.  II.  of  1819.  I  consider,  therefore,  that  jiiis-session  of  the 
land  at  the  rate  of  rent  [441]  stated  in  the  Pottah  for  very  many  years,  has  been 
fairly  proved.  In  fact  it  is  not  questioned,  and  the  Plaintiff  does  not  say  that 
the  Defendants  did  not  hold  the  land.  He  only  asserts,  that  they  hold  more  than 
they  are  entitled  to.  It,  therefore,  falls  upon  him  to  state  what  they  are  entitled 
to  hold,  and  that  he  cannot  do.  I  see  attempts  have  been  made  in  the  evidence 
to  say  that  he  was  only  entitled  to  a  few  hundred  beegahs  under  the  original  grant; 
but  there  is  no  proof  whatsoever  that  such  was  the  case.  The  Pottah  pioduced  by 
the  Defendant  does  not,  it  is  true,  state  the  amount  of  the  land,  nor  does  it  say 
that  he  was  to  hold  it  for  ever  at  that  rate,  and,  therefore,  the  Plaintiff  objects  that 
it  is  not  a  Mocurrery  Pottah,  but  I  cannot  admit  the  validity  of  tliis  objection  ;  it 
is  not,  I  think,  necessary  that  a  Pottah,  to  be  a  Mocurrery  one,  should  contain  those 
exact  words.  It  is  very  fairly  proved  that  the  Defendant  has  held  under  that 
Pottah,  at  one  rate,  for  nearly  seventy  years;  and  if  he  or  his  Ancestors  got  hold  of 
more  land  than  they  were  entitled  to,  it  was  the  fault  of  those  who  preceded  the 
Plaintiff.  I  am  not  quite  sure  that  the  notice  for  enhancement  should  not  have 
stated  exactly  how  much  land  the  Plaintiff"  claimed  to  assess,  beyond  what  was 
covered  by  the  Pottah,  but  perhaps  he  could  hardly  be  expected  to  give  such  detail. 
On  the  main  point,  however,  I  think  there  can  be  no  doubt,  namely,  that  the  De- 
fendants prove  that  they  have  held  for  over  seventy  years  at  one  rate  ;  and  that 
the  Plaintiff  fails  totally  to  prove  that  his  enhancement  was  a  fair  one,  or  at  a  rate 
which  could  be  enforced  under  the  provisions  of  Act,  No.  X.  of  1859.  For  these 
reasons  I  di.smiss  the  case  with  costs." 

The  Appellant  appealed  to  the  late  Sudder  Dewanny  [442]  Adawlut  of  Bengal, 
stating  the  following  grounds  of  appeal: — First,  that  by  reason  of  the  copy  of  the 
Pottah  produced  by  the  Respondents  being  apparently  dated  the  19th  Sawun,  1199 
Fusly,  without  setting  the  boundaries,  and  the  quantity  of  lands,  and  merely  stipulat- 
ing for  the  payment  of  the  rent  thereof  from  year  to  year,  it  could  never  be  deemed 
to  be  permanent  and  "  Mocurrery."  Secondly,  that  the  copy  of  the  Pottah  con- 
tained no  condition  of  possession  and  enjoyment  from  "  generation  to  generation  " 
(Nuslun-bad-Nusl).  And  that  by  reason  of  this  also,  agreeably  to  the  precedents 
of  the  Court,  after  the  death  of  the  Grantor  of  the  Pottah,  such  a.  Pottah  could  not 
be  maintained.  Thirdly,  that  the  mere  possession  of  Ryots  by  reason  of  the  non- 
exercise  of  the  Proprietor's  power,  could  not  be  held  to  fix  the  rent.  Fourthly, 
that  by  means  of  a  Pottah,  which  fixes  neither  the  boundaries  nor  the  quantity  of 
land,  but  merely  mentions  the  yearly  rent  to  be  Rs.  101,  the  possession  of  a  quantity 
of  land  in  excess,  being  11,000  beegahs  without  payment  of  rent,  according  to  the 
Pergunnah  rate,  was  not  valid.  Fifthly,  that  it  did  not  appear  what  quantity  of 
land  the  receipts  produced  by  the  Respondents  were  for,  and  hence  they  could  not 
prevent  the  assessment  of  the  lands  in  dispute  ;  and  lastly,  that  according  to  the 
facts  disclosed  by  the  record,  the  Appellant's  claim  ought  to  be  decreed,  and  the 
Collector's  decision  reversed. 

The  hearing  of  the  appeal  took  place  on  the  1.3th  of  May,  1863,  before  Messrs. 
A.  Roberts  and  E.  Jackson,  two  of  the  Judges  of  the  High  Court  of  Judicature  at 
Bengal,  who  delivered  judgment  to  the  effect,  that  the  fact  that  the  Respondents' 
title  originated  anterior  to  the  Permanent  Settlement,  was  [443]  proved  from  the 
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date  of  the  Pottah;  that  tlie  fact  that  the  Respondents  liad  held  the  lands  at  a  fixed 
rate  of  rent  from  the  permanent  Settlement  was  also  proved  by  the  receipts  of  1225, 
1227,  1228,  and  1229,  and  the  decree  obtained  in  l.-<55  :  that  though  the  Pottah 
did  not  in  its  terms  confer  any  Mocurrery  title,  and  though  the  statement  of  the 
Appellant's  father,  and  the  receipts  alluding  to  the  Respondents  as  Mocurrereedars 
would  not,  in  absence  of  all  Mocurrery  title  in  the  original  lease,  confer  any  such 
title  or  form  an  estoppel  to  the  Appellant's  suit ;  yet  that  the  law  as  declared  by  Act, 
No.  X.  of  1859,  conferred  a  Mocurrery  title  on  all  Ryots,  in  the  position  of  the 
Respondents,  who  held  lands  at  fixed  rates  which  had  not  changed  from  the  Per- 
manent Settlement,  and  prevented  the  enhancement  on  sucli  rents,  and  conferred 
a  presumptive  title  to  a  fixed  rent;  and  that  as  the  Respondents  had  proved  that 
the  rate  of  rent  of  their  tenure  had  been  fixed  and  unchanged  for  a  period  of  seventy 
years,  or  prior  to  tiie  Permanent  Settlement,  it  could  not  be  enhanced,  and  the 
appeal  must,  therefore,  be  dismissed  with  costs,  and  interest  at  12  per  cent,  per  annum 
on  the  costs,  to  the  date  of  payment. 

The  Appellant  presented  a  petition  for  a  review  of  judgment  to  the  High  Court, 
in  support  of  which  he  alleged  the  following  grounds: — First,  because  it  had  not 
been  proved,  as  required  by  section  15,  Act,  No.  X.  of  1859,  that  the  Respondents 
had  held  at  a  fixed  rent,  which  had  not  been  changed  from  the  time  of  the  Permanent 
Settlement  of  Purneah,  which  was  completed  in  1791,  whereas  the  Appellant's  own 
document  showed  that  his  tenure  dated  from  the  year  1792.  Secondly,  because, 
supposing  it  to  be  ruled  that  the  [444]  Permanent  Settlement  dated  from  a  period 
posterior  to  the  date  of  the  Respondent's  Pottah,  it  was  of  no  consequence  that  the 
Respondents  had  held  at  a  rent  which  had  not  since  been  changed  :  inasmuch  as, 
according  to  the  provisions  of  section  15  of  the  Act,  the  Respondents'  right  must 
be  determined  by  the  terms  of  the  Pottah,  which  conferred  no  Mocurrery  title  of 
any  sort  whatever.  That  the  Court  had  proceeded,  in  its  decision  upon  the  pro- 
visions in  sections  3  and  4  of  Act,  No.  X.  of  1859,  which  were  specifically  applicable 
to  Ryots  only,  whereas  the  Court  ought  to  have  proceeded  under  the  provisions  of 
sections  15  and  16  of  the  Act,  relating  to  persons  possessing  a  transferable  interest 
in  the  land  intermediate  between  the  Proprietor  of  an  estate  and  the  Ryots,  such  as 
the  Respondents  in  the  present  case  were  ;  that  between  sections  15  and  16,  and 
sections  3  and  i,  there  was  this  material  distinction  :  that,  under  the  former,  the 
right  may  be  dependent  on  the  conditions  of  a  lease  ;  whereas  under  the  latter  it 
would  be  independent  of  the  conditions  of  any  lease.  That  the  argument  of  the 
Court  in  disregarding  the  conditions  of  the  Pottah  would  have  been  correct,  suppos- 
ing the  Respondents'  case  rested  on  the  provisions  of  sections  3  and  4  ;  but  as  it 
did  not  rest  on  these  provisions,  but  on  the  provisions  of  sections  15  and  16,  the 
argument  which  was  based  on  the  provisions  of  sections  3  and  4  was  entirely 
reversed,  and  the  question  must  be  considered  not  as  one  of  prescriptive  right, 
but  as  one  dependent  on  the  terms  of  the  Pottah. 

The  hearing  on  review  of  judgment  took  place  before  Messrs.  W.  S.  Seton  Karr, 
and  E.  Jackson,  two  of  the  Judges  of  the  High  Court  of  Judicature,  on  the  5th  of 
May,  1864,  when  the  following  judg-[445]-ment  was  given: — "The  first  question 
to  be  determined  is,  whether  the  tenure  commenced  anterior  or  subsequent  to  the 
Permanent  Settlement.  '  The  Pottali  is  dated  11th  Srabun,  1199,  which  corresponds 
to  the  English  year  1792.  It  was  on  this  point  urged  that  the  Permanent  Settle- 
ment was  identical  with  the  Decennial  Settlement  :  that  in  fact  it  was  the  Decennial 
Settlement  subsequently  made  perpetual :  that  the  Decennial  Settlement  of  this 
District  was  completed  in  1789,  and  though  it  was  not  made  perpetual  until  1793, 
still  the  Settlement  which  is  now  called  the  Permanent  Settlement  is  that  which  was 
originally  made,  and  must  be  held,  therefore,  to  bear  the  date  of  the  original  Settle- 
ment, viz.  1789  ;  that  if  this  is  the  correct  date  of  the  Permanent  Settlement  the 
protecting  clauses  of  Act,  No.  X.  of  1859.  will  not  bar  the  enhancement  of  the  rent 
of  the  tenure,  whatever  description  of  Tenants  the  Respondents  may  come  under, 
as  their  own  Pottah  is  proof  that  the  tenure  originated  subsequent"  to  the  Settle- 
ment. We  think,  that  the  date  of  the  Permanent  Settlement  must  be  held  to  be 
that  on  which,  the  Decennial  Settlement  being  declared  to  be  perpetual,  the  Per- 
manent Settlement  came  into  force.  The  Proclamation  which  declared  the  Settle- 
ment to  be  permanent  is  contained  in  Reg.  1  of  1793  :  and  that  Regulation  distinctly 
lays  dewn  the  date  from  which  it  is  to  have  force  and  effect,  viz.  the  22nd  of  Marcli. 
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1793.  In  deciding  this  question,  the  Court  cannot,  as  suggested,  act  upon  the 
usual  law  of  settlements  and  contracts,  but  must  be  guided  by  the  distinct  enact- 
ment of  the  Legislature,  which  has  declared  the  exact  date  when  the  Permanent 
Settlement  came  into  force.  The  tenure  which  is  now  in  dispute,  we  hold,  has 
been  [446]  proved  to  have  commenced  anterior  to  the  Permanent  Settlement,  and 
it  is  not  denied  that  the  rent  paid  for  it  has  remained  fixed  and  invariable  up  to  the 
present  date.  The  ne.\t  question  is,  whether  the  tenants  are  Ryots  or  Tenants 
intermediate  between  the  Proprietor  and  tlie  Ryots.  We  cannot  agree  with  the 
learned  Counsel  for  Respondents  that  tliey  are  Khoodkast  Ryots.  We  think 
that  this  Court  was  in  error  in  its  first  decision  of  this  appeal  in 
designating  them  as  Ryots  at  all.  It  is  very  difficult  to  lay  down  any 
general  interpretation  of  the  word  '  Ryots."  As  a  general  rule  they 
are  the  cultivating  Tenants,  but  they  may  not  be  cultivators  at  all  them- 
selves; they  may  cultivate  their  lands  by  hired  labour  or  by  under-tenants.  In  tliis 
case  the  amount  of  land  included  in  the  tenure  is,  we  think,  sufficient  evidence  that 
the  Tenants  are  not  Ryots,  and  that  view  is  supported  by  the  light  thrown  on  the 
facts  by  the  original  Pottah,  which  addresses  the  original  Lessee  as  '  Moostager,' 
and  directs  him  to  take  measures  to  have  the  land  cultivated  b)'  Hill  men  as  Ryots: 
the  land  lying  on  the  borders  of  the  Hill  ranges  in  the  north  of  the  Purneah  District. 
We  think,  also,  that  the  contention  that  the  Tenants,  from  their  status  as  holders 
of  a  Jungleboory  tenure,  are  protected  from  enhancement,  can  also  not  be  sustained. 
It  has  not  been  shown  to  us  that  Jungleboory  Tenants  have  any  such  rights,  but 
the  Regulation  which  is  alluded  to  in  support  of  this  view,  viz.  section  8,  of  Reg. 
VIII.  of  1793,  contradicts  those  views,  and  states  that  such  tenures  are  liable  to 
enhancement,  or,  in  the  words  of  that  Regulation,  to  all  increases  imposed  on  the 
Purgunnah  generally.  The  tenants  in  this  case  being  declared  to  be  intermediate 
between  the  Proprietor  and  the  Ryots,  it  remains,  lastly,  to  be  [447]  considered 
whether  they  are  protected  from  enhanced  rent  by  sections  15  and  16,  Act,  No.  X. 
of  1859.  It  is  argued  that  the  tenure  is  not  permanent  and  is  not  transferable, 
and  that  the  protecting  clauses  of  those  sections  do  not  refer  to  any  tenures  except 
those  which  are  both  permanent  and  transferable,  and  held  otherwise  than  under  a 
terminable  lease.  On  the  last  point  we  cannot  say,  that  the  present  holders  of 
the  tenure  hold  under  a  terminable  lease.  They  do  not  hold  under  the  original 
Pottah,  because  that  Pottah  does  not  in  any  way  refer  to  them,  but  only  to  the 
original  Lessee.  The  Proprietors  have  allowed  the  present  Tenants  to  hold  the 
tenure  without  any  Pottah,  not  for  any  short  period  of  time,  but  for  fifty  years, 
ever  since  the  decease  of  the  original  Les.see  ;  and  during  that  time  they  have  in 
their  receipts  for  rent  and  other  documents  designated  them  as  Mocuri'erydars. 
And  so  far  from  the  tenure  not  being  transferable,  it  is  clear  on  the  face  of  these 
proceedings  that  the  tenure  has  been  transferred  without  objection  on  the  part  of 
the  Proprietors.  More  than  14  annas  of  the  tenure  have  left  the  hands  of  the 
descendants  of  the  original  Lessee,  and  been  sold  by  public  auction  to  new  Tenants 
from  whom  the  Proprietors  have  received  rent,  and  whom  they  now  sue  for  enhanced 
rent.  If,  then,  the  Proprietors  have,  by  their  acts,  admitted  that  the  tenure  is 
transferable,  and  that  it  is  Mocurrery,  i.e.  permanent,  it  is  not  for  this  Court  to 
declare  that  the  tenure  is  neither  permanent  nor  transferable  in  a  suit  for  rent, 
in  which  those  questions  only  incidentally  arise.  The  proper  Tribunal  to  settle 
those  questions  is  a  Civil  Court,  not  a  Revenue  Court,  under  Act,  No.  X.  of  1859. 
As  far  as  the  evidence  before  us  goes,  we  think  that  [448]  the  Proprietors  have 
admitted  that  the  present  tenants  do  hold  a  permanent  and  transferable  interest 
in  the  land,  and  it  is  not  shown  that  they  hold  under  any  lease  at  all,  much  less  a 
terminable  lease.  They  have  not  held  since  the  Permanent  Settlement.  But  under 
the  law  it  is  not  necessary  to  show  that  they  have  held  since  that  date.  If  the  present 
tenant  holds  a  tenure  at  a  fixed  rent  which  has  not  been  changed  from  the  time 
of  the  Permanent  Settlement,  that  tenant  is  not  liable  to  enhancement  of  such  rent. 
We  think  that  the  Respondents  in  this  case  are,  therefore,  as  far  as  the  evidence 
before  us  goes,  protected  from  enhancement,  not  as  Ryots,  but  as  intermediate 
tenants,  under  sections  15  and  16,  Act,  No.  X.  of  1859  ;  and  we  accordingly  dismiss 
this  appeal,  declaring  all  costs  of  this  litigation,  with  interest  at  12  per  cent,  per 
annum,  payable  by  the  Appellant." 

The  appeal  to  Her  Majesty  in  Council  was  from  this  decree. 
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Before  any  steps  were  taken  in  the  appeal,  the  Respondoiit,  Mudduii  Lall  Doss, 
purchased  the  shares  of  the  Respondent,  Radhabutty,  in  the  lands  above  mentioned, 
consisting  of  i  gundahs,  Ic.  2k.  Id.  sold  by  auction  in  execution  of  a  decree  of  the 
Principal  Sudder  Anieen  of  Zillali  Purneah,  bearing  date  the  6tli  of  October,  1863, 
and  by  deed  of  sale,  bearing  date  the  5th  of  Maugh,  1271  Fusly,  the  Respondent, 
Biddabutty,  conveyed  her  share  in  the  lands,  consisting  of  la.  llg.  Ik.  Id.,  being  the 
last  remaining  portion  of  what  had  been  the  joint  and  undivided  family  property, 
to  the  Respondent,  Muddun  Lall  Doss,  in  payment  of  a  debt  found  to  be  due  by  her 
to  him  by  the  above-mentioned  decree  of  the  Principal  Sudder  Ameen. 

[449]  By  an  Order  of  the  High  Court,  Muddun  Lall  Doss  was  made  a  repre- 
sentative in  the  place  of  the  Re.spondents,  Biddabutty  and  Radhabutty. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — First,  the  Respondents 
having  pleaded  as  the  foundation  of  their  title  the  Pottah  of  1791-2,  granted  by  the 
then  Zemindar  to  Aughun  Singh,  they  were  bound  by  the  terms  of  that  instrument. 
That  Pottah  clearly  created  a  Jungleboory  tenure,  mentioned  in  section  8  of  Ben. 
Reg.  VIIL  of  1793,  which  is  a  re-enactment  of  the  Regulation  law  previous  to  the 
Decennial  Settlement,  and,  as  Tenants  holding  under  such  tenure,  they  were  liable 
to  the  enhancement  of  rent  of  the  lands,  at  the  instance  of  the  Zemindar,  under 
section  13  of  Act,  No.  X.  of  1859,  such  enhancement  being  an  acknowledged  incident 
to  such  a  tenure.  As  there  are  no  words  of  inheritance  in  the  Pottah,  such  as 
"  Xuslun-bad-nusl,"  signifying  from  "  generation  to  generation,"  it  is  plainly  only 
a  lease  for  life,  terminable  at  the  will  of  the  Zemindar.  It  is  not  Mocurrery  or  a 
permanent  transmissible  interest;  but  even  if  it  was,  and  although  held  at  a  fixed 
rent,  the  Pottah  was  granted  within  twelve  years  liefore  the  Decennial  Settlement, 
and  the  lands,  therefore,  are  liable  to  an  increase  of  assessment  by  the  present  pro- 
prietor: Khaja  yeel'ous  Martiir  v.  Ratn  Lochuii  Ghose  (3  Ben.  Sud.  Dew.  Rep.,  221). 
In  the  note  by  Macnaghten  to  the  case  of  Dyarain  v.  Bhohimlur  Navaen  (1  Ben.  Sud. 
Dew.  Rep.,  1-10),  he  describes  the  difference  between  tenures  of  a  Talook  and  a  Mour- 
vosy  ijareh.  He  says:  "The  Pottah,  or  Lease,  for  a  Mourvosy  ijareh,  does  not 
specifically  convey  [450]  more  than  an  hereditary  right  of  occupancy.  If  it  be  not 
istimrary,  or  entitling  tlie  Tenant  to  hold  at  a  fixed  rent,  the  amount  payable  to  the 
Zemindar  is  variable."  The  Pottah  being  pleaded  and  relied  on  by  the  Respondents, 
the  Court  below  was  not  justified  in  setting  up  and  decreeing  in  their  favour  a 
separate  and  independent  title,  upon  a  presumption  from  their  long  possession  of 
the  existence  of  some  other  grant  or  lease  not  proved,  which,  if  it  exi.sted,  must  have 
been  altogetlier  different  from  the  Pottah  pleaded.  The  Court  found  as  a  fact,  that 
the  title  and  possession  accrued  subsequent  to  the  Permanent  Settlement,  it  was 
rightly  decreed  that  thej"-  were  not  protected  by  the  terms  of  section  15  of  Act,  No. 
X.  of  1859,  from  enhancement  of  rent.  The  Court  below  was,  therefore,  wrong,  after 
such  finding,  in  giving  effect  to  the  legal  presumption  that  rent  had  been  paid  by 
the  Respondents  from  the  date  of  the  Permanent  Settlement,  from  the  simple  proof 
of  payment  of  such  rent  for  twenty  years  before  the  commencement  of  the  suit, 
under  section  16  of  that  Act. 

Secondly,  it  is  admitted  by  the  decree  appealed  from,  that  the  Pottah  relied 
on  was  not  a  Mocurrery-istimrary  lease  at  a  fixed  rent  within  the  provisions  of 
Ben.  Reg.  VIIL  of  1793,  sec.  49.  That  section  enacts,  that  holders  of  land  at  a 
fixed  rent  for  more  than  twelve  years  under  such  a  title  are  not  lialjle  to  be  assessed 
with  increase  of  rent  by  the  Zemindar.  Now,  the  fact  of  the  Pottah  creating  a 
Jungleboory  tenure,  which  gives  to  the  Zemindar  a  continuing  right  to  increase  the 
rent,  as  new  lands  are  brought  into  cultivation  by  the  Tenant,  under  sec.  8,  of  Ben. 
Reg.  VIIL  of  1793,  excludes  the  operation  of  section  15  and  16  of  Act,  No.  X.  of 
1859,  those  sections  of  the  Act  do  not,  [451]  therefore,  apply.  The  rent  reserved 
by  the  terms  of  the  Pottah  had  reference  only  to  the  rent  then  assessed  on  "  the  lands 
of  the  villages,"  which  imports  cultivated  lands  alone,  not  lands  subsequently 
brought  into  cultivation.  No  assessment  has  ever  been  made,  nor  has  any  rent  been 
reserved  in  respect  of  the  Forest  or  jungle  lands  which  might  thereafter  be  cleared 
and  brought  into  a  productive  state  by  the  Lessee  under  the  original  Pottah,  and  no 
evidence  was  given  that  a  fixed  rent  had  ever  been  paid  for  the  lands  wliich  were 
subsequently  cleared  and  cultivated. 

Mr.  W.  Pearson,  Q.C.,  and  Mr.  Stifle  Everett,  for  the  Respondent,  Muddun  Lall 
Doss.-  Our  contention  is,  that  the  Pottah  of  1791-2  in  terms  points  out,  and  must 
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be  taken  to  be,  a  Mocurrery  Pottali,  creating  a  permanent  and  transferable  interest 
in  the  land,  subject  to  a  tixed  rent.  Now,  such  rent  not  having-  been  changed  from  the 
time  of  the  Permanent  Settlement,  the  Respondents  cannot  be  held  liable  to  an 
enhancement  under  section  1.'5  of  Act,  No.  X.  of  1S5!),  having  regard  to  the  provisions 
of  section  51  of  Ben.  Reg.  VIII.  of  1793,  and  sections  15  and  IG  of  the  Act,  No.  X. 
of  1859.  If  the  Pottah  did  not  in  terms  mention  a  Mocurrery-istimrary  tenure,  yet 
the  lands  having  been  enjoyed  as  such  at  an  invariable  fi.ved  rent  for  seventy  years 
from  the  date  of  the  Permanent  Settlement,  the  rent  cannot  now  be  enhanced.  A 
Pottah,  which  is  defined  in  sec.  8  of  Ben.  Reg.  VIII.  of  1793,  as  specifying  the 
boundaries  of  the  land  granted,  conveys  a  freehold  of  inheritance,  and  the  Court 
will  take  notice  of  this  without  evidence,  because  it  is  the  common  conveyance  in 
India:  Boe  [452]  dem-  Xeiiioo  Sircar  v.  Wat«cni,  (1  Morton's  Rep.,  255).  Frrenwiti 
v.  Fairlie  (1  Moore's  Ind.  App.  Cases,  305).  Gardiner  v.  Fell  (1  Jac.  and  Wal.,  22). 
In  Joba  Singh  v.  Meer  Jnjeeh  OoUnh  (4  Ben.  Sud.  Dew.  Ad.  Rep.,  271),  the  STidder 
Court  decided  that  lands  held  at  an  invariable  quit  rent  under  a  Mocurrery  Pottah, 
for  a  period  of  upwards  of  twelve  years,  was  not  liable  to  any  enhanced  assessment, 
though  the  grants  did  not  specify  that  the  tenure  was  hereditary.  To  the  same 
effect  is  Buhoo  Gopal  Lall  ThaJiovr  v.  TeJu-ck  Clhiinder  Rai  (10  Moore's  Ind.  App. 
Cases,  183,  191);  Ranee  Surnomoyee  v.  Maharajah  Sntteeschunder  Roy,  Bahadoor 
(ib.,  123):  Sheil-h  Emaum  BuJcsh  v.  Shfikh  Fnayiit  Ali  (7  Ben.  Sud.  Dew.  Ad.  Rep., 
278);  Dhurpurain  Eaee  v.  Sreemunfi  Raee  (12  Ben.  Sud.  Dew.  Ad.  Rep.,  189); 
Mussamut  Brojunggona  Dassee  v.  Mmsamut  Drhranee  Dassee  (1  Marshall's  App. 
Cases,  Ben.,  42i).  It  is  clearly  collected  from  the  nature  of  the  tenure  and  construc- 
tion of  the  Pottah  that  it  is  not  Jungleboory,  as  mentioned  in  sec.  8  of  Ben.  Reg.  VIII. 
of  1793,  as  contended  by  the  Appellant;  and  if  it  were  so,  these  proceedings  were 
altogether  irregular,  for  the  notice  to  enhance  does  not  treat  the  lands  as  a  Jungle- 
boory tenure.    The  Appellant  cannot  set  up  two  inconsistent  titles. 

By  the  operation  of  the  above  Regulation  and  Act,  a  permanent  and  trans- 
ferable interest  has  been  created,  and  was  in  full  force  at  the  time  the  notice  of 
enhancement  was  given,  and  by  the  Appellant's  father.  The  permanency  of  the 
interest  which  the  Respondents  had  in  the  lands  was  not  questioned  by  the  Appel- 
lant, nor  by  any  of  his  predecessors  in  title.  Though  their  acts  and  proceedings 
recognized  the  tenure  as  Mocurrery,  and  throughout  the  suit,  [453]  which  was  in 
fact  only  for  enhanced  rent,  the  Appellant  never  asserted  or  pretended  any  claim 
to  recover  possession  of  the  lands.  We  submit,  that  the  Appellant  is  estopped  from 
denying  the  effects  of  such  permanency  by  the  acts  of  his  predecessors  in  title  : 
first,  as  a  suit  for  rent  admits  that  the  possession  of  the  tenant  is  rightful  as 
Mocurrery;  secondly,  the  giving  receipts  for  rent  to  the  tenants  for  the  time  being 
under  the  designation  of  Mocurrerydars ;  and  thirdly,  the  permitting  sales  by 
public  auction,  as  of  such  tenure,  the  Appellant  himself  even  bidding  against  the 
Respondent,  who  purchased  the  same.  It  is  established  by  the  evidence,  that  the 
rent  of  Rs.  101  has  never  been  advanced  since  the  date  of  the  Pottah  of  1791-2,  and  it 
would  be  a  great  hardship  upon  the  Respondent  if  the  Appellant  were  allowed  now 
to  disturb  the  tenure.  This  Respondent  having  purchased  the  various  shares  of  the 
descendants  upon  the  faith  of  the  land  being  held  at  a  fi.ved  rent  of  the  original 
Lessee,  which  have  been  publicly  dealt  with,  and  sold  as  transferable  interests,  and 
that  with  the  privity  of  the  Zemindars  for  the  time  being,  including  the  Appellant 
and  his  father. 

Another  objection  is,  that  the  Court  of  the  Collector,  a  mere  revenue  Court 
under  Act,  No.  X.  of  1859,  was  not  the  proper  Tribunal  to  determine  the  questions 
at  issue  in  this  suit,  having  regard  to  the  rights  and  title  of  this  Respondent,  as 
well  under  Ben.  Reg.  VIII.  of  1793,  as  under  the  Act,  No.  X.  of  1859.  Moreover,  the 
notice  of  enhancement  was  not  a  sufficient  notice,  nor  was  it  duly  served  ;  and  in  any 
event  the  Appellant  has  failed  to  prove  that  the  enhancement  of  rent  was  a  fair  one, 
or  such  as  could  be  enforced  under  the  provisions  of  Act,  No.  X.  of  1859. 

[454]  Sir  R.  Palmer,  Q.C.,  in  reply.— Section  51  of  Ben.  Rsg.  VIII.  of  1793, 
which  enacts  that,  no  Zemindar  or  other  Pi'oprietor  is  to  increase  the  rent  of 
Talookdars  dependent  on  him,  only  applies  to  Talookdars  :  Birjki-slnror  v.  Snm- 
bhoochund  Rai  (1  Ben.  Sud.  Dew.  Ad.  Rep.,  141,  and  see  note  ih..  142) :  Ranee  Surno^ 
tnoyee  v.  Maharajah  Snttee-schnnder  Roy.  Bahadoor  (10  Moore's  Ind.   App.  Cases, 
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l"j;);.  As  this  is  a  proceediiig  for  eiiliauct'iiieut  of  rent  of  a  Juugleboory  tenure, 
described  iu  sec.  S  of  Ben.  Reg.  VIII.  of  179.'5,  it  is  within  the  provisions  of  Act, 
No.  .\.  of  1S59,  sections  15  and  16.  Bahuo  Gopal  LnU  Thakoor  v.  Tehik  Chwnder 
Rai  {ib.  183),  was  a  suit  for  enhancement  of  rent  of  a  Talook  under  Ben.  Reg.  V. 
of  1812,  and  this  Tribunal  decided  that  the  ojiii.s  of  proving  that  the  Talook  was 
held  at  a  fixed  invariable  rent  under  a  Mocurrery  or  fixed  tenure  twelve  years  before 
the  Permanent  Settlement  on  the  party  in  possession.  To  constitute  that  tenure 
there  must  be  words  of  inheritance,  such  as  from  "  generation  to  generation '' 
(Nuslun-l)ad-nusl),  contained  in  the  deed  (ib.,  191).  There  is  nothing  of  the  kind  to 
be  found  in  this  Pottah ;  there  is  an  entire  absence  of  the  slightest  indication  that  it 
was  to  be  perpetual.  It  is  simply  a  lease  for  life,  or  terminable  at  the  will  of  the 
Landlord,  as  in  the  Amaran,  or  service  tenure;  i'nide  Rajaha  Raje  Bommarauze  v. 
L'emmasamij  Vencatadry  Naidoo  (7  Moore's  Ind.  App.  Cases,  128).  The  cases  of 
Freeman  v.  Fairlie  (1  Moore's  Ind.  App.  Cases,  305)  ;  Gardiner  v.  Fell  (il>.,  299) ; 
iind  Doe  dem  Nemo/)  Sircar  v.  Watson  (1  Morton's  Rep.,  255),  are  distinguishable,  as 
[455]  the  Pottahs  in  those  cases  were  granted  by  the  Government  Collector. 
Their  Lordships'  judgment  was  reserved,  and  now  delivered  bj' 

The  Right  Hon.  Sir  Richard  T.  Kindersley  (Dec.  20,  1867).— This  is  an  appeal 
against  a  decree  dismissing  the  suit  brought  by  the  Appellant  under  Act,  No.  X.  of 
1859,  for  the  enhancement  of  the  rent  of  lands  within  his  Zemindary.  The  argu- 
ment before  their  Lordships  raised  various  questions  of  some  perplexity,  and  of 
great  public  importance  :  but  the  facts  of  the  case  are,  for  those  of  an  Indian  cause, 
unusually  free  from  doubt. 

A  claim  to  enhance  rent  assumes  the  existence  of  some  right  of  occupation  in  the 
Defendants  (the  actual  Tenants),  and  of  a  right  to  raise  the  rent  previously  paid  in 
the  Plaintiff  (the  Zemindar).  The  Appellant's  title  is  thus  derived: — He  is  the 
son  and  representative  of  Baboo  Pertab  Singh,  who,  in  1851,  purchased  the  Zemin- 
dary in  which  the  lands  in  question  are  situate  at  an  execution  sale.  The  execution, 
though  at  the  suit  of  Government,  was  one  in  a  mere  civil  suit  for  moneys,  and, 
accordingly,  the  purchaser  acquired  none  of  the  extraordinary  rights  of  a  ])ur- 
chasel  at  a  sale  for  arrears  of  Government  revenue.  He  took  merely  the  right,  title, 
and  interest  of  the  judgment  debtor,  and,  therefore,  subject  to  whatever  subsisting 
interests  in  the  lands  had  been  effectually  granted  or  created  by  any  former  Zemindar. 

The  following  is  the  history  of  the  Respondents'  occupation:  — 

[456]  In  1792,  shortly  after  the  Decennial  Settlement  of  this  Zemindary  had 
been  completed,  but  before  that  Settlement  had  been  declared  perpetual,  the  then 
Zemindar  granted  the  lands  in  question  to  one  Aghum  Singh,  at  an  annual  rent  of 
S.  Rs.  101,  under  a  Pottah,  of  which  the  terms  and  effect  will  hereafter  be  considered. 
Aghum  Singh  continued  to  pay  that  rent,  without  variation,  up  to  the  time  of  his 
death,  which  took  place  in  1820:  and  in  some  of  the  latest  of  the  Zemindar's 
receipts  or  acquittances,  which  have  been  produced  in  evidence,  he  is  described  as 
Mokurrereedar.  After  his  death  his  sous,  Pertab  Singh  and  Neerbhan  Singh,  con- 
tinued to  hold  the  lands  on  the  same  terms,  and  some  of  the  Zemindar's  receipts, 
accepting  the  same  rent  of  S.  Rs.  101  from  Pertab  Singh,  and  describing  him  as 
Mokurrereedar,  are  also  in  evidence.  Pertab  Singh  died  in  or  before  1838,  for  in 
a  proceeding  before  the  Deputy  Collector  of  Zillah  Purneah,  dated  the  24th  of 
.January,  1842,  his  son,  Gooman  Singh,  one  of  the  present  Respondents,  and  Neer- 
bhan Singh,  are  described  as  the  then  occupants  of  the  lands. 

That  proceeding  was  in  a  suit  brought  by  Government  for  the  resumption  and 
assignment  of  these  lands  which  failed  on  proof  that  they  were  included  in  the 
Zemindary,  of  which  the  revenue  had  been  permanently  settled  in  1793,  and  were, 
therefore,  not  subject  to  any  claim  on  the  part  of  Government.  The  Zemindar 
being  no  partv  to  this  proceeding,  it  is  material  only  as  showing  that  the  title  on 
which  the  Respondents  now  rely  was  openly  asserted  as  early  as  1838.  Some  of  the 
other  receipts  that  are  in  evidence  show  that  rent  for  tlie  years  1835,  1836,  and 
1837,  at  tlie  old  rate  of  S.  Rs.  101,  was  received  [457]  from  Gooman  Singh;  and  in 
these  also  he  is  described  as  Moourrereedar.  It  is  not,  however,  clear  that  these 
last-mentioned  receipts  were  granted  by  the  then  Zemindar  or  his  Officers.  It 
seems  more  probable  that  they  were  granted  by  a  Receiver,  who,  under  the  Court  of 
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Wards,  during  tlie  minority  or  incapacity  of  tlie  Zeniindnr,  or  under  sonic  other 
unexplained  circumstances,  was  at  that  time  in  possession  of  tlic  Zeniindary.  It 
also  appears  that  although  the  rent  was  often  taken  from  one  member  of  tlie  Singh 
family,  as  shown  by  the  receipts,  there  were  man)'  persons  of  that  family  beneficially 
interested  in  the  lands,  Pertab  Singh  having  left  five  sons  besides  (kioman  Singh, 
and  Neerbhan  Singh  having  on  his  death  left  two  sons,  Dabee  Singh  and  Akbur 
Singh.  And  from  one  of  the  documents  in  evidence  in  the  cause  it  appears  that 
fees  were  paid  by  the  two  last-named  persons  to,  and  accepted  by,  the  Receiver  in 
1845,  on  a  nmtation  of  names,  as  upon  the  devolution  of  a  Mocurrerj'  tenure. 

The  Father  also  of  the  Appellant  is  shown  to  have  brought,  in  1855,  a  sum- 
mary suit  for  the  recovery  of  one  year's  rent,  at  the  rate  of  S.  Rs.  101,  alleging 
that  the  lands  were  held  as  a  Mocurrery  at  that  rent  by  the  Defendants  there 
named. 

So  far  the  tenure,  whatever  was  its  nature,  remained  in  the  Singh  family,  but 
it  afterwards  became  the  subject  of  transfer  by  sale.  By  various  transactions, 
partly  of  voluntary  sale  and  purchase,  partly  of  purchase  at  judicial  sales,  of 
which  the  earliest  is  in  1858,  the  Respondent,  Muddun  Lall  Doss,  had,  before  the 
commencement  of  the  present  suit,  acquired  the  whole  interest  in  the  tenure,  except 
the  shares  (at  most  one-twelftli  each)  of  Gooman  Singh  and  of  [458]  one  of  his 
brothers;  and  it  is  stated  in  the  Respondents'  case  that  he  has  since  acquired  the 
last-mentioned  shares  also,  and  is  now  the  only  person  interested  in  supporting 
the  decree  under  appeal.  The  result,  therefore,  of  what  has  been  stated  is.  that  at 
the  commencement  of  this  suit  the  lands  had  been  held  as  against  the  Zemindar  at 
one  unvar3'ing  rent  since  1792,  under  a  tenure  originating  in  the  Pottah  of  that 
year,  but  treated  de  facto  as  an  hereditary  tenure,  and,  from  time  to  time,  described 
by  both  the  Zemindar  and  the  tenants  as  a  Mocurrery  tenure:  and  that,  as  such,  it 
has  been  made  the  subject  of  sale  and  transfer,  to  the  knowledge  and  with  the  assent 
of  the  Zemindar,  who  on  one  occasion  bid,  through  his  manager,  for  a  portion 
of  it. 

The  first  proceeding  in  the  suit  was  necessarily  the  notice  which  the  13th 
section  of  the  Act  directs  to  be  served  on  the  under-tenant  or  Ryot  whose  rent  is 
sought  to  be  enhanced.  That  document  stated  that  the  taisdad,  meaning  probably 
the  rent>roIl,  of  the  lands  was  extremely  small;  that  the  Respondents  had  pro- 
duced "  no  reliable  document,"  showing  on  what  special  grounds  they  occupied 
them  ;  that  with  a  view  to  settle  the  rent,  the  lands  had  been  measured,  and  were 
found  to  consist  of  11,645  beegahs  ;  and  that  the  rent  of  them,  according  to  the 
rate  paid  by  other  Ryots  cultivating  the  same  kind  of  land,  would  amount  to 
Rs.  24,842  10a.  8p.  And  the  plaint  founded  on  this  notice  accordingly  claimed 
that  sum  with  interest,  amounting  in  all  to  Rs.  26.752  6a.  9p.  as  due  from  the 
Respondents  to  the  Appellant. 

The  learned  Counsel  for  the  Appellant  have  argued,  that  the  defence  set  up 
by  the  Respondents  [459]  must  be  taken  to  be  that  they  are  the  holders  of  a 
Mocurrery-istimrary  tenure,  i.e.  an  hereditary  tenure,  at  a  fixed  rent  under  the 
Pottah  of  1792;  and  that  they  must  stand  or  fall,  according  as  the  terms  of  that 
instrument  establish,  or  fail  to  establish,  such  a  title.  Their  Lordships  cannot 
accede  to  that  argument.  It  is  to  be  observed,  that  Act,  No.  X.  of  1859,  sec.  59, 
does  not  require  the  Defendants  to  put  in  any  written  pleading.  And,  in  their 
Lordships'  opinion,  the  fair  construction  of  the  written  statement  which,  under 
the  option  given  to  him,  the  Respondent,  Muddun  Lall  Doss,  did  put  in  is,  that 
under  all  the  circumstances  stated  alx)ve,  he  and  those  from  whom  he  derives  title 
must  be  taken  to  have  held  as  hereditary  Mocurrereedars,  which  of  itself  would 
be  an  answer  to  the  suit ;  and  that  if  that  contention  could  not  be  supported  to 
its  full  extent,  they  were  protected  against  an  enhancement  of  rent  by  the  pro- 
visions of  Act,  No.  X.  of  1859. 

The  Respondents  have  been  successful  in  every  stage  of  the  suit  in  the  Courts 
below;  but  the  several  decisions  in  their  favour  have  proceeded  on  different  grounds. 
The  Collector  (the  Judge  in  the  first  instance),  in  his  judgment  of  the  •'51st  of 
March,  1862,  seems  to  have  held,  that  though  the  Pottah  neither  stated  the  amount 
of  the  land,  nor  said  that  it  was  to  be  held  for  ever  at  the  rate  fixed,  the  Defendants 
had  proved  that  they  had  held  for  upwards  of  seventy  years  at  one  rate,  and  that 
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the  Plaintiff  had  totally  failed  to  prove  that  his  proposed  enhancement  was  a 
fair  one,  or  at  a  rate  which  could  be  enforced  under  the  Act.  From  this  there 
was  an  appeal  to  the  High  Court.  The  petition  of  appeal  treats  the  Respondents 
as  Ryots,  and  on  the  first  argument  in  [460]  that  Court  their  Counsel  argued  their 
case  on  the  assumption  that  tliey  were  properly  descrilied  as  Ryots.  On  that 
occasion  the  Judges  held  that  the  I'ottah  did  not  in  its  terms  confer  any  Mocurrery 
title  ;  and  that  tlie  statement  of  the  Appellant's  father,  and  the  receipts  describing 
the  tenants  as  Mocurrereedars,  would  not,  in  the  absence  of  all  Mocurrery  title  in 
the  original  lease,  confer  such  a  title,  or  form  an  estoppel  to  the  Appellant's  suit. 
But  they  also  held  that  the  law,  as  declared  by  the  3rd  and  4th  .sections  of  Act, 
No.  X.  of  1859,  conferred  in  fact  a  Mocurrery  title  on  all  Ryots  in  the  position  of 
the  Defendants,  who  held  lands  at  fixed  rents,  which  had  not  l)een  changed  since 
the  date  of  the  Permanent  Settlement.  The  Appellant  petitioned  for  a  review  of 
this  decision,  partly  on  the  ground  afterwards  decided  against  him,  and  now 
abandoned,  as  to  what  in  legal  contemplation  is  the  date  of  the  Permanent  Settle- 
ment ;  and  partly  on  the  ground  that  the  Court  had  proceeded  upon  the  provisions 
of  the  Srd  and  4tli  sections  of  the  Act,  No.  X.  of  1859,  wliich  were  specifically 
applicable  to  Ryots  only,  whereas  it  ought  to  have  proceeded  under  the  15th  and 
16th  sections,  relating  to  persons  possessing  a  transferable  interest  in  the  land 
intermediate  between  the  Proprietor  of  the  estate  and  the  Ryots,  such  as  the  De- 
fendants were  ;  that  between  these  last-mentioned  sections,  on  the  one  hand,  and 
the  3rd  and  4th  sections  on  the  other,  the  right  may  be  dependent  on  the  conditions 
of  a  lease,  whereas  under  the  latter  it  would  be  independent  of  the  conditions  of 
any  lease;  and  finally,  that  the  question  was  to  be  treated  not  as  one  of  prescriptive 
right,  but  as  one  dependent  on  the  terms  of  the  Pottah.  The  High  [461]  Court, 
on  this  final  hearing,  held  that  the  Defendants  were  not  Ryots,  but  Tenants  inter- 
mediate between  the  Proprietors  and  the  Ryots;  that  they  did  not  hold  under  a 
terminable  lease,  nor  under  the  Pottah,  which  did  not  in  any  way  refer  to  them, 
but  only  to  the  original  Lessee;  but  that  inasmuch  as  they  had  been  allowed  by  the 
Proprietors  to  hold  the  tenure  without  any  Pottah  for  fifty  years,  and  ever  since 
the  death  of  the  first  Lessee,  and  the  Proprietors  had  by  their  acts  admitted  the 
tenure  to  be  transferable  and  Mocurrery,  i.e.  permanent,  it  was  not  for  the  Court, 
sitting  as  a  Revenue  Court  under  Act,  No.  X.  of  1859,  and  in  a  suit  for  rent,  to 
declare  the  tenure  neither  permanent  nor  transferable;  and  that  the  Respondents, 
holding  a  tenure  at  a  fixed  rent,  which  had  not  been  changed  from  the  time  of  the 
Perpetual  Settlement,  were  protected  by  the  I5th  and  16th  sections  of  the  Act  from 
enhancement. 

It  is  now  assumed  on  both  sides  that  whatever  was  the  interest  of  the  Respondents 
in  these  lands,  they  were  not  Ryots,  but  Tenants  intermediate  between  the  Pro- 
prietor and  the  Ryots.  And  one  of  the  points  taken  for  the  first  time  here  was, 
that  that  being  so,  they  were  not  subject  to  the  jurisdiction  of  the  Collector  under 
Act,  No.  X.  of  1859  ;  that  this  tenure,  if  it  could  be  made  the  subject  of  enhancement 
of  rent  at  all,  could  be  made  so  only  by  suit  in  the  Civil  Court ;  and  for  examples 
of  this  we  were  referred  to  the  cases  of  Ranee  Surnomoyee  v.  MaJiarajah  Suttees- 
chainder  Roy,  Bahadoor  (10  Moore's  Ind.  App.  Cases,  123);  and  that  of  Bahuo 
Gopol  ImII  Thak-oor  v.  Telu.k  Chunder  Roi  (10  Moore's  Ind.  App.  Cases,  183). 

Their  Lordships  cannot  entertain  any  doubt  of  the  [462]  jurisdiction  of  the 
Courts  below.  Both  the  cases  cited  were  tried  before  Act,  No.  X.  of  1859,  was 
passed.  That  Act  throughout  contemplates  under-tenants  as  distinct  from  Ryots, 
and  contains  provisions  relating  to  both  classes.  And  their  Lordships  think  that 
the  23rd  section  of  the  Act,  by  which  exclusive  jurisdiction  is  given  to  the  Collector 
over  the  suits  therein  mentioned,  embraces  such  a  suit  as  this,  whether  it  be  treated 
as  what  it  substantially  is,  viz.  "  a  suit  for  the  determination  of  the  rate  of  rent 
at  which  a  Pottah  and  Kaboolyat  should  be  given,"  or  as  what  it  is  in  form,  a  suit 
for  "  arrears  of  rent  due  on  account  of  land." 

This  being  so,  the  first  question  is,  what  is  the  nature  of  the  Respondents'  sub- 
tenure?  If  it  can  he  shown  to  be  Mocurrery-istimrary,  there  is  an  end  of  the  case. 
If  this  cannot  be  established,  the  question  whether  the  Respondents  are  not  pro- 
tected by  the  15th  and  16th  sections  of  the  Act  will  arise. 

The  Pottah  is  addressed  to  Aghum  Singh  as  "  Moostager,"  which  is  translated 
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"Farmer"  of  Mouzali  Clieloone,  and  other  villajres  in  Forests  of  Sukhooa  trees  in 
the  Zillah  named  :  and  the  operative  part  of  it,  according  to  one  version  of  it,  is 
in  these  words:  "Inasmuch  as,  in  accordance  with  your  ajjplication,  the  lands  of 
the  villages  in  the  said  Forests  have  been  assessed" with  a  rental  of  101  rupees, 
everything  being  consolidated,  and  a  Pottah  granted  to  you,  it  is  required  that  you 
will  in  all  confidence  have  the  lands  of  the  said  Forests  occupied  by  Purhuttea  and 
other  R.yots,  and  keep  paying  to  the  Sircar  the  rent  year  by  year,  according  to  this 
Pottah;  and  whenever  you  may  be  summoned  [463]  for  the  purpose  of  hunting, 
you  will  attend  accompanied  by  all  the  Purbutteas." 

In  the  course  of  the  arguments  for  the  Appellant,  a  question  was  raised  whether 
this  Pottah  was  more  than  a  lease  of  the  village  lands  then  in  cultivation  ;  and 
whether  the  greater  part  of  the  land  now  in  the  occupation  of  the  Respondents  had 
not  been  acquired  by  subsequent  and  gradual  encroachment.  Their  Lordshii>s, 
however,  are  of  opinion,  that  the  Pottah  covered,  not  only  the  lands  then  in  cultiva- 
tion, but  also  the  Forest  lands  which  the  grantee  was  to  settle  and  reclaim  by 
bringing  Purbutteas  and  other  Ryots  upon  them ;  and  upon  the  pleadings  and 
evidence  in  this  cause,  they  must  assume  that  it  included  all  the  lands  which  the 
Appellant  now  seeks  to  re-assess.  The  nature  and  extent  of  the  interest  in  these 
lands  which  it  conferred  on  Aghum  Singh  have  now  to  be  considered. 

Upon  these  points  their  Lordships  are  not  prepared  to  dissent  from  the  judg- 
ment of  the  High  Court,  in  so  far  as  it  found  that  the  Pottah,  taken  by  itself,  can- 
not be  held  to  have  granted  a  Mocurrery-istimrary  tenure.  It  does  not  contain 
the  term  "  Mocurrery,"  or  any  equivalent  words  from  which  an  obligation  on  the 
part  of  the  Grantor  never  to  raise  the  rent  is  fairly  to  be  inferred  ;  nor  does  it 
contain  the  expression  "  from  generation  to  generation,"  or  other  like  words  im- 
porting that  tenure,  whether  the  rent  was  to  be  fixed  or  variable,  was  to  be 
hereditary.  Their  Lordships  cannot  accede  to  the  argument  for  the  Respondents, 
that  a  Pottah  must  prima  farie  be  assumed  to  give  an  hereditary  interest,  though 
it  contains  no  words  of  inheritance.  They  do  not  think  tliat  the  case  cited  from 
Morton's  decisions,  .still  less  that  [464]  that  of  Freeman  v.  FairUe  [1  Moo.  Ind.  App. 
305]  is  any  authority  for  such  a  proposition.  "  Pottah,"  as  may  be  seen  by  referring 
only  to  Act,  No.  X.  of  1859,  is  a  generic  term  which  embraces  every  kind  of  en- 
gagement between  a  Zemindar  and  his  under-tenants,  or  Ryots.  Nor  can  it  bo 
disputed  that  the  expressions  here  wanting  are  ordinarily  used  in  the  grant  of  a 
perpetual  tenure. 

Again,  neither  the  date  nor  the  nature  of  the  transaction  is,  on  the  whole,  in 
favour  of  the  hypothesis  that  the  intention  of  the  Grantor  was  to  create  a  perpetual 
tenure  at  a  fixed  rent.  It  may  be  conceded  to  the  Respondents  that  the  Zemindar 
in  1791  may  have  deemed  himself  capable  of  granting  such  a  tenure.  For,  though 
according  to  the  preamble  of  Ben.  Reg.  XLIV.,  of  1791,  Zemindars,  before  the 
Perpetual  Settlement,  had  no  power  to  enter  into  engagements  for  a  period  ex- 
ceeding that  of  their  own  engagement  with  Government,  and  in  1792  the  Decennial 
Settlement,  which  had  just  been  completed,  had  not  been  declared  perpetual,  yet  at 
that  time  there  was  every  reason  to  believe  that  the  settlement  would  he  declared 
perpetual ;  and  the  second  section  of  the  Regulation  last  referred  to,  which  restricts 
the  Zemindar's  power  of  disposition,  had  not  been  enacted.  The  whole  policy, 
however,  of  the  Decennial  Settlement,  as  appears  by  Regulation  VIII.  of  1793, 
was  adverse  to  Mocurrery  tenures.  It  made  them  all  subject  to  re-assessment, 
unless  they  fell  within  the  protection  of  the  49th  section  of  that  Regulation.  It 
is,  therefore,  not  probable  that  the  Zemindar  would,  immediately  after  the  com- 
pletion of  the  settlement,  grant  such  a  tenure,  except  upon  special  grounds  and 
adequate  consideration  ;  and  of  these  there  is  no  proof.  Though  the  Pottah  contains 
[465]  some  reference  to  future  services,  as  incidental  to  the  tenure,  the  transaction 
on  the  face  of  it  is  a  grant  of  lands  partly  cultivated  but  chiefly  waste,  with  the 
object,  on  the  part  of  the  Grantee,  of  bringing  the  latter  into  cultivation. 

If,  on  the  one  hand,  it  is  improbable  that  the  Grantee  should  undertake  such 
an  oliligation  without  some  fixity  of  tenure,  and  some  assured  and  permanent 
interest  in  the  lands  ;  it  is.  on  the  other  hand,  equally  improbable  that  the  Grantor 
should  part   for  ever  with   all   his   interest  in  the   improvable  value  of  his  lands, 
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But  passing  from  the  I'ottaL,  taken  by  itself,  it  is  necessary  to  consider  the  cliaract«r 
of  the  Qccu|jiition  of  the  land,  as  shown  by  the  uncontested  facts  of  the  case. 

Tlie  AppeUant,  as  we  have  already  remarked,  is  not,  as  was  the  I'laiutiff  in  the 
case  of  Baboo  Gopal  Lall  Thukoor  v.  Telwk  Chunder  Rai  (10  Moore's  Ind.  App. 
Cases,  183),  which  was  cited  in  the  argument,  an  auction  Purcliaser,  who,  under  the 
Revenue  laws,  can  throw  upon  the  Tenant  the  burden  of  showing  that  his  tenure 
would  have  been  valid  against  a  Zemindar,  unfettered  by  any  personal  engagement, 
at  the  time  of  the  Perpetual  Settlement.  He  is  bound  by  the  engagements  and  acts 
of  his  predecessors  in  the  Zemindary  ;  and  we  must  consider  the  evidence  of  these 
as  it  bears  first  upon  the  duration  of  the  tenure,  and  next  upon  the  question  of 
fixed  or  variable  rent.  And,  in  doing  this,  we  must  recollect  that,  after  the 
passing  of  Regulation  V.  of  1812,  there  was  no  restriction  upon  the  disposing 
power  of  the  Zemindar. 

The  facts  already  stated,  afford  incontestable  proof  that  ever  since  the  death 
of  Aghum  Singh,  the  here-[466]-ditary  character  of  this  sub-tenure  has  been  recog- 
nized by  the  successive  Zemindars.  There  is  also  evidence,  which  is  not  contra- 
dicted, that  some  of  tliem  have  recognized  its  transferable  nature.  This  evidence 
affords  ample  grounds  for  inferring  either  that  the  tenure  was  always  intended 
to  be  hereditary,  although  not  so  expressed  in  the  Pottah,  or  that,  if  the  original 
grant  were  limited,  as  was  suggested,  to  the  life  of  Aghum  Singh,  his  tenure  has 
by  some  subsequent  grant  become  hereditary  and  transferable.  And,  upon  the 
proof  here  given  of  long  and  uninterrupted  enjoyment,  accompanied  by  the  re- 
cognition of  its  hereditary  and  transferable  character,  it  is  almost  impossible 
to  suppose  that  a  suit  by  the  Zemindar  in  the  Civil  Court  to  disturb  the  possession 
of  the  Respondent,  could  not  be  successfully  resisted.  The  case  of  Joba.  Sim/Ii- 
I'.  Meer  Xiijeev  OoUali  (4  Ben.  Sud.  Dew.  Ad.  Rep.  271)  is  an  authority  for  the  pro- 
position, that  evidence  of  this  kind  will  supply  the  want  of  the  words  "  from  genera- 
tion to  generation  "  in  the  Pottah,  which  is  the  foundation  of  such  a  title. 

Upon  this  second  point,  the  evidence  of  the  subsequent  acts  and  conduct  of  the 
Zemindars  is  material  only  in  so  far  as  the  receipts  and  proceedings  above  re- 
ferred to  show  that  both  Aghum  Singh  and  his  successors  were  described  as 
Mocurrereedars.  Their  Lordships  are  not  prepared  to  say  that,  from  this  evidence, 
a  Court  or  jury  might  not  legitimately  infer,  as  against  the  first  Zemindar  and  his 
successors,  either  that  the  rent  had  been  always  fixed,  or  that  by  subsequent 
contract,  that,  which  had  been  originally  variable  had  been  made  invariable.  It 
is  not,  however,  necessary  for  the  determination  of  this  appeal  that  they  should 
so  decide;  and  they  are  unwilling,  [467]  without  necessity,  to  draw  from  the  facts 
proved  conclusions  which  were  not  drawn  by  the  Court  below. 

It  is  sufficient  to  say,  that  if  the  tenure  was  or  has  become  hereditary  and  trans- 
ferable, as  stated  above,  and  if,  as  is  abundantly  shown,  the  rent  has  not  been 
changed  from  the  time  of  the  Perpetual  Settlement,  the  ease,  as  ruled  by  the  High 
Court,  falls  within  the  protection  of  the  15th  section  of  Act,  No.  X.  of  1859.  What- 
ever be  the  interpretation  to  be  given  to  the  somewhat  loose  and  ambiguous  ex- 
pression, "  a  terminable  lease,"  it  is  clear  that  a  tenure  under  which  the  Tenant 
can  no  longer  be  dispossessed  by  his  superior  cannot  be  brought  within  that  ex- 
ception. 

There  is  another  ground  upon  which,  though  it  does  not  seem  to  have  occurred 
to  the  Court  below,  their  Lordships  cannot  but  think  that  the  present  suit  ought 
to  have  been  dismissed.  It  has  been  seen  that  the  Respondents  were  sued  as 
occupying  Ryots,  liable  for  the  rent  asses.sed  upon  them  in  that  character ;  that 
the  High  Court  held  that,  considered  as  Ryots,  they  were  protected  by  the  3rd  and 
•Itli  sections  of  the  Act,  No.  X.  of  1859,  and  that  thereupon  the  Appellant,  shifting 
his  ground  and  treating  the  Resi)ondents  not  as  Ryots,  but  as  Tenants  intermediate 
between  him  and  the  Ryots,  obtained  an  Order  for  review. 

But  if  the  Respondents  were  Tenants  intermediate  between  the  Proprietor  and 
the  Ryot,  that  fact  seems  to  raise  objections  both  of  form  and  of  substance  fatal 
to  the  maintenance  of  the  present  suit.  The  notice  on  which  it  was  founded  did  not 
in  that  case  accurately  specify  "  the  ground  on  which  enhancement  of  rent  was 
desired  " ;  and  the  assessment  on  which  the  sum  sued  for  was  calculated,  was  im- 
properly made:  [468]  the  case  of  Dyaram  v.  Bhobindui-  Jaraen  (1  Ben.  Sud.  Dew. 
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Ad.  Rep.,  i:59),  and  the  note  of  Sir  William  iMacnaj,'liten  at  tlie  foot  of  it,  \>.  140, 
show  that,  where  the  suit  is  against  an  intermediate  Tenant,  the  enhancement 
ought  to  be  made  according  to  the  I'ergunnah  rate  of  the  rents  payable,  not  by 
Ryots,  but  by  the  holders  of  similar  tenures.  To  assess  such  an  intermediate 
Tenant  according  to  the  rents  paid  by  Ryot-s,  must  necessarily  deprive  him  of 
all  beneficial  interest  in  his  tenure. 

Their  Lordships,  however,  do  not  decide  this  case  on  this  last  ground.  For  the 
reasons  above  stated,  they  think  that  the  decision  of  the  High  Court  was  sub- 
stantially right,  and  they  will  humbly  recommend  Her  Majesty  to  dismiss  this 
appeal  with  costs. 


MOHUMMUD  ZAHOOR  ALI  KBA^,— Appellant .-  MUSSUMAT  THAKOORANEE 

RUTTA   KOER,  and  Others,— Eespoudenfs  *  [Dec.  2,  1867J. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut,  Xorth-Western  Provinces,  Agra. 

To  entitle  a  female  disqualified  landholder,  whose  estate  is  in  charge  of  the 
Court  of  Wards,  to  take  advantage,  by  way  of  defence  to  an  action  brought 
against  her,  of  the  provisions  of  Ben.  Reg.,  LII.  of  1803,  in  respect  of  her 
non-liability  for  Bond  debts  contracted  by  her,  the  course  pointed  out  in 
that  Regulation  must  be  strictly  followed  [11  Moo.  Ind.  App.  477]. 

The  provisions  of  Ben.  Reg.,  LII.  of  1803  (extending  Ben.  Reg.,  X.  of  1793,  to  the 
North-Western  Provinces),  are  identical  with  the  former  Regulation. 

Circumstances  in  which  it  was  held,  that  a  female  whose  estate  was  under  the 
control  of  the  Court  of  Wards  was  not  to  be  considered  a  disqualified  female, 
and  that  she  had  power  to  contract  Bond  debts. 

Where  a  Plaintiff  sued  the  Obligor  and  other  Defendants  on  a  Bond,  not  affecting 
land,  and  there  was  an  allegation  in  the  plaint,  that  the  Obligor  had  trans- 
ferred the  land  to  those  Defendants  to  avoid  judgments  attaching  on  the 
land,  it  was  held,  that  there  was  no  right  of  action  against  those  Defendants, 
and  they  were  improperly  made  parties. 

The  case  of  Jan  Khatuon  v.  Khuaja  All  Midlah  (5  Ben.  Sud.  Dew.  Ad.  Rep.,  240), 
founded  upon  Ben.  Reg.,  X.  of  1793,  followed  [11  Moo.  Ind.  App.  482,  483].    . 

Although  the  Judicial  Committee  is  disposed  to  give  a  liberal  construction  to 
pleadings  in  Indian  Courts,  so  as  to  allow  every  question  to  be  raised  and 
discussed  in  the  suit,  yet  a  Plaintiff  cannot  be  entitled  to  relief  upon  facts 
and  documents  neither  stated  nor  referred  to  in  the  pleadings. 

The  suits  in  which  this  appeal  arose,  was  brought  by  the  Appellant  against  the 
Respondents  in  the  Civil  Court  of  the  Principal  Sudder  Ameen  of  [469]  Zillah 
Meerut,  to  recover  the  sum  of  Rs.  21,280,  principal  and  interest,  due  on  a  Bond 
alleged  to  have  been  executed  by  the  first  Respondent.  The  other  Respondents  were 
made  Defendants  on  the  allegation  that  they  had  combined  with  the  Obligor  and 
colorably  procured  her  estate  to  be  transferred  to  them  in  order  to  deprive  the 
Appellant  of  his  remedy  against  it. 

The  Sudder  Ameen  (Mohommed  Abdool  Azeez  Khan)  dismisssed  the  suit,  with 
costs,  on  the  ground  that  Talooka  Chukkathul,  in  the  Collectorate  of  AUygurh,  the 
estate  of  the  first  Respondent,  Rutta  Koer,  was,  at  the  date  of  the  execution  of  the 
Bond  in  question,  in  charge  of  the  Court  of  Wards,  under  Ben.  Reg.,  LII.  of  1803, 
and  that  it  was,  therefore,  essential  that  the  Government's  Collector's  sanction 
should  have  been  obtained  to  the  execution  of  the  Bond,  and  be  held  that  such 
omission  nullified  the  Bond  ;  and,  further,  that  in  consequence,  it  became  unneces- 
sary to  record  any  opinion  as  to  the  genuineness  of  the  Bond,  or  to  enter  into  any 
of  the  other  points  stated  in  the  recorded  issues.     By  the  [470]  decree  of  the  late 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
W.  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  Williams,  the  Right  Hon. 
Sir  Richard  Torin  Kindersley,  and  the  Right  Hon.  the  Lord  Ju.stiee  Rolt.  Assessor, 
— The  Right  Hon.  Sir  Lawrence  Peel. 
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Sudder  Dewanny  Court  at  Agra,  consisting  of  Messrs.  J.  H.  Batten  and  C.  R.  Lindsay, 
the  decision  of  the  lower  Court  was  affirmed,  as  the  appellate  Court  was  of  opinion, 
that  the  superintendence  of  the  Court  of  AVards  over  the  estate  existed  at  the  time 
of  the  execution  of  the  Bond,  and  as  a  conclusion  of  law,  the  first  Respondent  was 
not  competent  to  incur  any  debt,  and,  therefore,  decreed  that,  in  the  circumstances, 
there  was  no  necessity  for  inquiring  into  the  second  issue,  namely,  whether  the  Bond 
was  executed  by  her  and  was  a  bona  fide  instrument. 

The  present  appeal  was  from  this  decree  of  affirmance.  As  tiie  Respondents  did 
not  appear,  the  case  was  heard  ex  parte. 

Tlie  judgment  of  their  Lordships  being  confined  to  the  operation  of  Ben.  Reg., 
LIL  of  1803,  and  not  touching  the  merits,  it  is  not  necessary  to  detail  the  facts. 

The  questions  taken  on  appeal  were  ;  first,  whether  the  estate  and  property  of  the 
first  Respondent,  Rutta  Koer,  was  in  charge  of  the  Court  of  Wards  when  the  Bond 
sued  upon  was  alleged  to  have  been  executed  by  her;  and  secondly,  whether  such 
custody  or  charge  was  not  of  a  character  as,  under  the  above  Regulation,  incapaci- 
tated her  from  contracting  debts  in  any  way,  without  the  consent  of  the  Court  of 
Wards,  and  deprived  the  Appellant  of  his  rights  under  the  Bond. 

Mr.  Leith  (Sir  R.  Palmer,  Q.C.,  with  him),  for  the  Appellant,  submitted,  that  the 
Resjjondents  failed  to  prove  that  at  and  previously  to  the  date  of  the  execution  of 
[471]  the  Bond  sued  on  by  the  Appellant,  the  Respondent,  Rutta  Koer,  had  lieen  by 
the  Revenue  authorities  formally  found  to  be  a  disqualified  landowner  and  incom- 
petent to  the  management  of  her  estate,  and  that  by  reason  thereof  her  estate  had 
been  taken  possession  of  and  placed  under  a  Manager  by  the  Court  of  Wards,  under 
Ben.  Reg.,  LIL  of  1803,  and  urged  that,  on  the  contrary,  it  was  established  by  the 
Appellant's  evidence,  that  the  Sudder  Board  of  Revenue,  who  afterwards  acted  in 
the  capacity  of  the  Court  of  Wards,  did  in  fact  consider  the  first  Respondent  as 
exempted  from  the  operation  of  the  above  Regulation,  and  invested  her  with  the 
management  of  her  estates.  That  being  competent  to  charge  the  estate,  she  exe- 
cuted by  their  order,  the  same  directions  for  the  payment  of  the  Government 
revenue  as  other  qualified  proprietors,  under  the  provisions  of  Ben.  Reg.,  VIIL  of 
1805,  sec.  29,  and  he  further  urged  that,  assuming  that  she  could  have  been  con- 
sidered as  a  disqualified  landholder,  and  her  estate  under  the  charge  and  manage- 
ment of  the  Court  of  Wards,  at  the  date  of  the  execution  of  the  Bond  ;  yet  as  such 
disqualification  did  not  arise  from  minority,  idiotcy,  or  mental  imbecility,  the  first 
Respondent  was  not  thereby  legally  incapacitated  from  contracting  debts  for  her 
necessary  expenses,  or  executing  a  Bond  for  securing  repayment  thereof. 

Their  Lordships  reserved  judgment,  which  was  now  pronounced,  as  follows,  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Fel).  10,  1868).— This  is  an  appeal  from  a 
decree  of  the  late  Sudder  Dewanny  Adawlut,  of  the  North- Western  Provinces  of  Agra, 
bearing  date  the  11th  of  July,  1864,  which  [472]  affirmed  a  decree  of  the  Principal 
Sudder  Ameen  of  Meerut,  bearing  date  the  25th  of  February,  1863. 

The  plaint  was  filed  in  the  Court  of  the  Principal  Sudder  Ameen  of  AUygurh 
on  the  3rd  of  May,  1861,  and  is  entitled,  the  petition  of  plaint  of  the  Plaintift' 
against  Rutta  Koer  and  nine  other  persons,  there  named,  and  against  Zemindary 
rights  in  certain  Mouzahs,  there  named,  the  property  of  Rutta  Koer  ;  and  claimed 
to  recover  Rs.  21,280,  the  amount  due  on  a  Bond,  dated  the  19tli  of  August,  1856, 
and  stated  that,  Rutta  Koer  borrowed  from  the  Plaintifl'  Rs.  10,000,  and  executed  a 
Bond  engaging  to  pay  the  amount  on  demand  with  interest  at  2  per  cent  per 
mensem;  and  that  the  Plaintift'  had  repeatedly  demanded  the  amount  due,  but  that 
Rutta  Koer  evaded  payment,  and  had  not  discharged  the  debt.  It  further  stated, 
that  in  order  that  the  money  might  be  lost  to  the  Plaintiff  the  other  Defendants  had 
combined,  and  got  the  above  estates  belonging  to  Rutta  Koer  illegally  transferred 
to  them,  though  they  had  not  been  put  in  possession  ;  and,  therefore,  as  a  pre- 
cautionary measure,  the  Plaintift'  filed  the  petition  of  plaint,  with  the  Bond  on  which 
his  suit  was  based,  against  Rutta  Koer,  the  principal  Defendant,  and  the  other  De- 
fendants who  claimed  her  property  ;  and  it  concluded  by  praying,  that  the  amount 
sued  for  might  be  decreed  against  the  Defendants,  and  the  property  aforesaid,  with 
interest  to  the  date  of  realization. 

The  Bond  of  the  19th  of  August,  1856,  filed  witli  the  plaint,  and  on  which,  as 
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stated  in  the  plaint,  the  suit  is  based,  is  a  siuqile  uK]noy  Bond,  jiurporting  to  liave 
been  executed  by  Rutta  Koer  for  Us.  10,000,  and  interest.  None  of  the  other  De- 
fendants are  in  any  way  parties  to  it,  nor  does  it  purport  to  be  a  [473]  mortgage 
or  charge  upon,  or  in  any  way  to  refer  to  the  property  mentioned  in  the  plaint. 

The  Plaintiff  has  also  tendered  in  evidence  another  Bond,  dated  the  28th  of 
November,  1857,  by  which  Kutta  Koer  purports  to  secure  a  further  advance,  and 
to  pledge  her  Zemindary  estates  to  the  Plaintiff  until  she  should  pay  off  the  whole 
debt  to  him.     But  his  suit  is  in  no  way  based  upon  this  second  Bond. 

Now,  as  to  all  tlie  Defendants,  except  Rutta  Koer,  it  is  obvious  on  tlie  face  of  the 
plaint  tliat  no  relevant  case  is  made  against  them.  The  allegation  that  they  have 
combined  with  the  Plaintiff's  alleged  Debtor  to  get  her  estates  illegally  transferred 
to  them,  is  no  ground  of  suit  against  them,  if,  as  is  the  case  here,  the  Plaintiff  sues 
upon  an  instrument  wliich  creates  no  charge  upon  or  estate  or  interest  of  any  kind 
in  the  lands.  If  he  can  obtain  judgment  on  his  Bond,  and  is  not  satisfied,  he  may 
possibly  be  entitled  hereafter  to  raise  such  a  case,  as  that  suggested  in  the  plaint, 
against  the  land  and  against  these  Defendants ;  but  any  such  proceedings  before 
execution  on  the  judgment  are  premature.  It  follows,  therefore,  that  as  against 
these  Defendants,  at  all  events,  the  appeal  must  be  dismissed,  and  it  is  wholly  un- 
necessary to  consider  as  to  them  the  other  defences  set  up  in  their  several  written 
statements. 

Nor  as  to  Rutta  Koer  was  it  open  to  the  Plaintiff  on  this  plaint,  to  ask  for  any 
decree  other  than  a  personal  decree  for  payment  of  the  amount  due  on  the  Bond. 
The  Plaintiff  is  not  entitled  to  rety  on  his  second  Bond.  Though  this  Committee  is 
alwa3's  disposed  to  give  a  liberal  construction  to  pleadings  in  the  Indian  Courts,  so 
as  to  allow  every  question  fairly  arising  on  the  case  made  by  the  pleadings  to  be 
raised  [474]  and  discussed  in  the  suit,  yet  this  liberality  of  construction  must  have 
some  limit.  A  Plaintiff  cannot  be  entitled  to  relief  upon  facts  or  documents  not 
stated  or  referred  to  by  him  in  his  pleadings,  and  the  only  thing  that  can  be 
rightly  insisted  on  by  the  Plaintiff  here  is  a  decree  for  payment  against  Rutta  Koer. 
To  a  decree  so  limited,  he  would  be  entitled  in  a  suit  properly  framed,  if  he  proved 
his  case  ;  and  the  only  defences  that  could  usefully  be  raised  by  Rutta  Koer  are — 
that  she  was  incompetent  to  contract  debt — or  that  she  did  not  in  fact  contract  debt 
— or  that  she  had  satisfied  it. 

Two  of  these  defences  she  has  in  fact  pleaded  ;  namely,  first  (in  substance  and 
effect),  that  no  such  money  was  ever  lent  her,  and  that  the  Bond  was  fabricated  ;  and, 
secondly,  tliat  her  property  was  under  the  Court  of  Wards,  and  that  the  Government 
Officials  had  not  been  made  cognizant  of  or  accorded  their  sanction  to  the  institution 
of  the  suit,  and  that,  even  supposing  the  Bond  to  he  genuine,  the  claim  of  the 
Plaintiff'  could  not  lie  against  the  person  and  property  of  the  Defendant. 

Among.st  the  issues  fixed  for  trial  by  the  Principal  Sudder  Ameen  (besides  those 
relating  to  the  validity  of  the  Bond  and  the  existence  of  the  debt)  was  one  in  the 
following  terms: — "Thirdly,  had  the  Defendant  the  power  to  contract  debts,  her 
estates  being  under  charge  of  the  Court  of  Wards  ;  and  is  the  fact  of  no  notice 
having  been  given  of  the  execution  of  the  Bond  and  the  contracting  of  the  debts  at 
tiie  Collectorate  a  sufficient  argument  for  the  falsity  of  the  Bond  or  not  1  " 

The  form  of  the  issue  apparently  assumes  that  Rutta  Koer's  estates  were  under 
charge  of  the  [475]  Court  of  Wards,  and  that  the  only  question  was  the  effect  of  this 
circumstance  on  her  power  of  contracting  debts;  but  it  will  be  observed  that  the 
question  is,  "  Had  the  Defendant  the  power  to  contract  debts?  "  and  not  the  more 
limited  question,  whether  she  had  power  by  contract  to  charge  her  land  with  debts. 

It  is  further  to  be  observed  tiiat,  though  the  third  issue  appears  to  assume  that 
the  Defendant's  estates  were  under  the  charge  of  the  Court  of  Wards,  yet  the  fact 
of  their  being,  or  of  their  having  been  under  charge,  was  the  only  fact  or  point 
treated  as  open  to  dispute  or  question  in  the  Courts  below.  It  was  assumed  by 
both  the  Courts  that,  if  her  e.states  were  in  charge  the  case  was  at  an  end — the  Plaintiff 
could  have  no  relief  of  any  kind  ;  and  both  Courts  being  of  opinion,  that  there  was 
sufficient  proof  of  the  estates  having  been  in  the  custody  of  the  Court  of  Wards,  from 
a  time  anterior  to  the  date  of  the  Bond  to  a  time  sulssequent  to  the  institution  of 
the  suit,  the  Plaintiff's  suit  was  dismissed  with  costs,  and  there  was  no  examination 
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of,  or  observations  upon  the  evidence,  which  the  Plaiiititi'  had  tendered  of  tlie  loan 
of  the  money  to  Kulta  Koer,  and  the  execution  by  her  of  the  Hond. 

Under  these  circumstances,  the  principal  questions  to  lie  considered  on  this 
appeal  are,  whether  the  estate  and  property  of  Rutta  Koer  were  in  fact  under  the 
charge  of  the  Court  of  Wards  when  the  Bond  is  alleged  to  have  been  executed,  and 
if  so,  whether  such  custody  or  charge  was  of  a  character  which  made  her  what  is 
called,  under  the  Regulation  to  be  presently  referred  to,  a  disqualified  female,  and 
incapacitated  her  to  contract  debt  in  any  way. 

[476]  These  questions  turn  mainly  on  Regulation  LII.  of  1803.  That  Regula- 
tion, after  reciting  that  it  is  essential  to  the  interest  and  happiness  of  Minors,  and 
of  such  Females  as  shall  not  be  deemed  competent  to  the  management  of  their  own 
estates,  and  of  Idiots,  Lunatics,  and  other  proprietors  of  land  paying  revenue  to 
Government,  who  are  or  may  be  rendered  incapable  of  managing  their  lands  by 
natural  defects  or  infirmities,  of  whatever  nature,  that  the  lands  of  persons  coming 
within  the  above  descriptions,  should  be  managed  for  the  benefit  of  the  Proprietors, 
by  persons  appointed  to  the  trust  by  Government,  and  that  a  Court  of  Wards  should 
be  instituted,  with  powers  to  superintend  the  conduct  and  inspect  the  accounts  of 
the  Managers  of  the  estates  of  such  persons,  it  was  enacted  by  section  5,  that  the 
superintendence  of  the  Court  of  Wards  should  extend  to  the  persons  and  estates  of 
(amongst  other  persons)  all  proprietors  of  entire  estates  paying  revenue  immediately 
to  Government,  who  were  or  might  be  Females  not  deemed  by  the  Governor-General 
in  Council  competent  to  the  management  of  their  own  estates.  Section  6  enacts, 
that  the  lands  of  disqualified  landholders  should  not  he  lial^le  to  be  sold  for  arrears 
of  public  revenue  on  account  of  the  periods  during  which  such  lands  might  be 
under  the  charge  of  the  Court  of  Wards.  Section  8,  that  the  Collectors  of  the 
revenue  should  ascertain  and  report  to  the  Board  of  Revenue  what  proprietors  were 
disqualified.  Section  9,  that  if  a  proprietor  of  lands  were  disqualified  solely  from 
being  a  Female,  the  Court  was  to  take  charge  of  the  estate  and  to  report  to  the 
Governor-General,  with  power  to  the  Governor-General  to  declare  her  exempt  from 
the  Regulation.  Section  10,  that  Managers  [477]  and  Guardians  were  to  be  dis- 
tinct, and  Managers  to  have  care  of  estates,  real  and  personal ;  and  by  sections  22 
and  2.3  provision  was  made  for  the  application  of  moneys  received  of  Managers,  in 
which  there  was  a  provision  that  any  just  debts  then  outstanding  again.st,  or  there- 
after adjudged  against  the  estates  of  disqualified  landholders,  must  necessarily  be 
satisfied  ;  but  that  the  circumstances  of  all  such  debts  were  to  be  reported  to  the 
Collector,  and  by  him  to  the  Court  of  Wards,  previous  to  payment  by  the  Manager  ; 
and  by  section  26,  Females,  though  disqualified,  were  not  to  be  subjected  to 
Guardians,  but  might  themselves  receive  and  disburse  their  own  maintenance. 

There  is  no  pretence  for  saying  that,  but  for  the  application  of  this  Regulation 
to  her,  Rutta  Koer  was  incapable  of  contracting  the  debt  in  question.  The  Regula- 
tion itself  does  not  in  terms  declare  the  incapacity,  or  define  the  circumstances  in 
which  it  is  to  arise.  The  provisions  of  such  a  law  should  be  strictly  pursued,  in 
order  to  efifect  the  disqualification  of  any  particular  person;  and  no  one  should 
lose  her  natural  lilierty  of  contracting  debts  unless  the  relation  of  Ward  and 
Guardian  between  her  and  the  Court  of  Wards  be  regularly  and  completely 
constituted. 

The  examination,  however,  of  the  evidence  in  the  Court  below  appear.^  to  have 
been  addressed  solely  to  the  object  of  discerning  whether  the  Talook  was,  in  fact, 
under  charge  ;  and  it  seems  to  have  been  assumed,  that  if  in  charge,  Rutta  Koer 
was  a  disqualified  person.  But  their  Lordships  are  of  opinion,  that  this  does  not 
necessarily  follow  ;  the  Court  of  Wards  ma}'  have  obtained  the  custody  originally 
under  circumstances  not  affecting  her  personally,  and  may  have  continued  in  charge 
after  the  estate  [478]  devolved  upon  her  under  circumstances  which  do  not  necessarily 
make  her  a  disqualified  Female  under  Regulation  LIL  of  1803.  It  becomes,  there- 
fore, material  to  ascertain,  not  merely,  whether  the  estate  was  under  charge,  but  also 
what  were  the  circumstances  under  which  it  was  first  brought  under  charge,  and 
afterwards  so  continued. 

The  material  facts  are  these.  The  landed  property  in  question  of  Rutta  Koer 
(usually  called  tliroughout  these  proceedings  the  Talooka  Cliukkathul.  in  the  Collec- 
torate  of  Allygurh)  had  ju'eviously   liclonged  to  hei'  Sister.   Maha   Koer.     She  was 
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declared  a  disqualified  Female,  under  Kegulntion  UI.  of  ISOli,  as  tar  back  as  the 
year  1811,  and  the  Talook  was  then  placed  under  the  Court  of  Wards,  and  a 
Manager  was  appointed  under  that  Regulation  ;  but  in  1838,  in  lieu  of  continuing 
it  in  the  hands  of  a  Manager,  the  Talook  was  let  to  Farmers,  who  paid  tlieir  rents 
to  the  Collector,  who  exercises  the  powers  of  the  Court  of  Wards,  and  throughout  the 
whole  period  froui  1811  until  Maha  Kocr's  death  (with  the  exception  of  a  few  years 
arising  from  circumstances  not  material  to  the  question)  the  Malikana,  or  mainten- 
ance, was  paid  by  tlie  Collector  to  Maha  Koer. 

Maha,  Koer  died  in  1853.  On  her  death  adverse  claims  were  set  up  to  the  pro- 
perty; one  by  Aram  Singh,  claiming  as  heir  of  her  deceased  husband;  another 
by  one  Ali  Buksh,  claiming  under  a  Deed  from  her  ;  and  the  third  by  Rutta  Koer 
claiming  as  her  Sister  and  heir.  The  claim  of  Ali  Buksh  appears  to  have  been  first 
disposed  of,  and  was  found  to  be  groundless.  As  between  Aram  Singh  and  Rutta 
Koer  the  Government,  through  the  Sudder  Board  of  Revenue,  appears  to  have  de- 
cided in  favour  of  [479]  Rutta  Koer,  whose  name  was  recorded  as  Proprietor  of  the 
Talook  in  place  of  the  deceased  Maha  Koer;  but  she  was  not  put  into  possession. 
About  this  time,  and  apparently  in  consequence  of  the  decision  of  the  Sudder 
Board,  and  certainly  in  or  before  the  year  1855,  a  civil  suit  was  instituted  by  Aram 
Singh  in  the  Court  of  the  Principal  Sudder  Ameen  of  Allygurh,  to  enforce  his 
claim  against  Rutta  Koer,  and  to  this  suit  he  made  the  Government  a  party,  on  the 
ground  of  the  estate  being  under  the  control  of  the  Court  of  Wards.  Thereupon 
the  official  correspondence  of  the  Collector  took  place.  This  mentions  that  in 
August,  1855,  a  petition  was  filed  by  Rutta  Koer  in  the  Court  of  the  Allygurh 
Collector,  stating  "that  she  was  not  subject  to  the  Court  of  Wards;  that  Govern- 
ment liad  been  wrongly  made  Defendant  ;  also  tliat  she  had  succeeded  by  inheritance 
to  the  property  of  lier  deceased  Sister,  Mussumat  Maha  Koer,  who  was  subject  to  the 
Court  of  Wards  ;  that  the  functions  of  the  Court  had  ceased  with  the  Ward's  demise  ; 
and  that  the  Board,  in  paragraph  16  of  their  Orders,  No.  83,  dated  tlie  6th  of 
February,  1855,  had  ruled  that,  in  the  absence  of  any  other  rightful  Claimant,  the 
Malguzary  management  must  depend  upon  lier  discretion  ;  "  and  from  this  corre- 
spondence it  appears,  that  the  final  determination  of  the  Government  was  to  put  in 
an  answer  to  the  effect,  that  Govei'nment  was  not  interested  in  the  suit,  that  tlie 
question  of  right  should  be  settled  l)etweeu  the  contending  parties  themselves,  and 
that  Government  should  be  esenqDted  from  all  costs.  This  was  done,  the  litigation 
went  on  between  Aram  Singh  and  Rutta  Koer  ;  a  decree  was  made  in  favour  of  the 
latter  by  the  Principal  Sudder  Ameen,  the  date  whereof  does  not  appear  in  the  pro- 
ceedings;  there  was  an  appeal  [480]  from  that  to  the  Sudder  Court,  where  the  suit 
finally  ended  in  a  compromise  some  time  in  or  before  the  year  1862.  If  the  evidence 
stopped  here,  it  would  be  impossible  to  hold  that  the  continued  possession  of  the 
Court  of  Wards  was  more  than  that  of  a  Stake-holder ;  since  if  it  really  held  the 
Talook  as  a  Court  of  Wards  on  behalf  of  Rutta  Koer,  treating  her  as  a  disqualified 
Proprietor,  it  was  clearly  the  duty  of  the  Collector  representing  the  Court  of  Wards 
actively  to  defend  her  title  to  the  estate.  It  appears,  however,  that  the  Revenue 
authorities  have  not  acted  consistently  on  their  then  view  of  the  case;  for  in 
February,  1856,  Ratta  Koer  being  recorded  as  Proprietor,  a  mutation  of  names  as 
to  several  villages  in  the  Talook  was  applied  for  on  behalf  of  certain  persons,  in- 
cluding the  present  Appellant,  who  claimed  under  assignments  from  her  ;  and  this 
application  having  been  disallowed  by  the  Collector,  l)ecause  a  civil  suit  was  pending, 
and  it  was  difficult  to  say  who  was  in  possession,  the  Sudder  Board  confirming,  on 
appeal,  the  Collector's  decision,  declared  that  Chukkatlml  never  had  been  emanci- 
pated from  the  control  of  the  Court  of  Wards,  and  liad  never  been  given  into  the 
possession  of  Rutta  Koer. 

In  1856  the  Farmers  set  up  claims  to  a  settlement  adverse  to  the  proprietary 
title  of  Rutta  Koer  in  Chukkathul.  Their  claim  was  disallowed,  and  thereupon  a 
correspondence  between  the  Government  autliorities  took  place,  in  the  course  of 
which  the  Secretary  to  Government,  in  a  Letter,  dated  the  21st.  of  August,  1856, 
stated  that  the  Lieutenant-Governor  agreed  in  opinion  with  the  Sudder  Board  that 
no  claim  adverse  to  the  proprietary  title  of  Thakooranee  Rutta  Koer  existed,  nor 
had  any  sprung  up  during  the  [481]  administration  of  the  Court  of  Wards,  and 
that  he  authorized  tlie  acceptance  of  proprietary  engagements  from  the  Thakooranee, 
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with  certain  terms  of  settlement  in  favour  of  the  Theekadars,  or  Farmers.  And,  it 
appears  from  the  judfinient  of  the  Sudder  Dewanny  Adawlut,  though  the  document 
itself  is  not  set  forth  in  the  Record,  that  a  Proclamation,  dated  the  1st  of  October, 
1S5G,  issued  from  the  Collector's  Office,  in  conformity  to  the  orders  of  Government 
and  tiio  Board,  giving  full  j>roprietary  possession  to  Rutta  Koer,  who  had  filed  the 
usual  Durkliast,  or  petition,  asking  to  engage  for  the  paynient  of  revenue,  and  that 
the  Putwarrv  of  the  Talook  acknowledged  receipt  of  the  Proclamation  and  the 
possession  of  Rutta  Koer  on  the  13th  of  October,  1856.  This  arrangement,  how- 
ever, was  not  finally  carried  out.  It  apjiears  from  the  Letter  of  the  Collector  of  the 
18th  of  September,  1858,  that  before  the  contemplated  settlement  was  completed 
the  Mutiny  broke  out.  He  says:  "Then  happened  the  Mutiny,  with  the  Faruicrs 
.still  in  possession  of  the  Villages,  and  the  Government  orders  for  giving  possession 
to  Rutta  Koer  not  carried  out."  From  the  same  document  it  appears  that,  in 
October,  1857,  when  order  was  restored  to  the  District,  he,  as  Collector,  resumed 
charge  of  the  Talook,  of  which,  ou  the  2nd  of  March,  1858,  he  appointed  a  Manager; 
and,  there  is  further  proof  that,  between  the  last-mentioned  date  and  April,  1862, 
the  Talook  was  under  the  management  of  the  Court  of  Wards.  But  in  or  before  the 
month  of  August,  1862,  the  Court  of  Wards,  for  some  unexplained  reason,  gave  up 
the  possession  and  management  of  the  property,  as  appears  from  the  Perwannali 
of  the  Collector  filed  in  this  suit,  which  is  referred  [482]  to  by  the  Principal  Suddcr 
Ameen,  in  his  proceeding  fi.\ing  the  issues. 

Their  Lordships  are  of  opinion,  that  the  Courts  below  were  warranted  in  con- 
cluding from  this  evidence  that,  with  the  exception  jierhaps  of  the  period  during 
which  all  order  and  governnient  may  have  been  suspended  in  this  District  by  the 
Mutiny,  the  Court  of  Wards  wa.s  continuously  in  the  actual  possession  of  this  Talook 
from  the  year  1811  to  August,  1862.  They  do  not,  however,  think  that  by  reason  of 
that  possession,  which  began  in  the  time  of  the  Maha  Koer,  Rutta  Koer  was,  when 
this  Bond  is  alleged  to  have  been  executed,  incapable  of  binding  herself  by  contract. 
They  have  already  observed  that,  in  order  to  effect  such  a  disqualification,  the 
Regulations  mu.st  be  strictly  pursued.  Under  this  Regulation  the  Collector  is  to 
report  a  female  Proprietor  as  disqualified  to  the  Board  of  Revenue,  and  the  Board 
of  Revenue,  in  their  capacity  of  a  Court  of  Wards,  are  to  report  that  thej-  have 
taken  the  estate  under  their  charge,  to  the  Governor-General  in  Council,  so  as  to 
enable  him  to  exercise  his  discretion  of  exempting  her  from  the  operation  of  the 
Regulation.  Nor  are  these  mere  forms  ;  they  are  necessary  preliminaries  to  the 
disqualification  of  a  female,  so  as  to  invalidate  an  alienation  even  of  the  property 
under  charge  of  the  Court  of  Wards  liy  her.  This  was  expressly  decided  in  the  case 
of  -Ian  Khdtoon  v.  Khiraja  Ali  MuIUih  (5  Ben.  Sud.  Dew.  Ad.  Rep.,  240).  That  case 
arose  in  Lower  Bengal,  and  under  Regulation  X.  of  1793.  But  Regulation  LIL  of 
1803  is  little,  if  anything,  more  than  an  extension  of  the  earlier  Regulation  to  the 
North-Western  Provinces.  The  provisions  of  the  two  Regulations  upon  the  point 
in  question  are  absolutely  identicah  [483]  Again,  the  present  case  is  far  stronger 
than  that  of  Jan  K/iutiniY.  Khuaja  Ali  MuUaJi  [5  Ben.  Sud.  Dew.  Ad.  Rep.  240].  The 
Bond  here  impeaclied  does  not,  like  that  which  was  then  in  question,  affect  the  land. 
It  is  a  simple  money  obligation.  And  the  evidence  in  this  case  not  only  fails  to  show 
that  the  necessary  reports  of  the  Collector  and  of  the  Board  of  Revenue  were  made  ; 
it  also,  though  not  uniformly  consistent,  goes  far  to  negative  any  intention  on  the 
part  of  the  Revenue  authorities  to  treat  Rutta  Koer  as  a  disqualified  Proprietor, 
or  a  person  incompetent  to  manage  her  affairs.  It  shows,  that  when  her  title  was 
attacked  in  1855,  they  declined  to  act  as  a  Court  of  Wards  in  its  defence,  but  left 
her  to  sue  or  be  sued,  as  a  per.son  mii  juris,  on  her  own  responsibility,  and  at  her 
own  costs.  It  further  shows  that  in  1856,  and  in  the  very  month  in  which  she  is 
alleged  to  have  executed  the  Bond,  they  had  taken  all  the  necessary  steps  towards 
putting  her  into  the  full  possession  and  enjoyment  of  the  Talook,  as  a  Proprietor 
competent  to  its  management,  on  her  entering  into  proper  engagements  for  payment 
of  the  Government  revenue  ;  and  that  the  completion  of  that  arrangement  was  only 
l)revented  by  the  accident  of  the  Mutin3^  Tlie  fact,  if  fact  it  be,  that  for  some  time 
in  and  after  the  year  1858,  the  property  was  regularly  managed  by  the  Court  of 
Wards,  can  have  no  bearing  on  the  question  of  her  capacity  to  bind  herself  by 
contract  in  1856. 

182 


V.  MUSSUMAT  THAKOORANKI':  RUTTA   KOKK  [l8()7]       XI  MOORE  IND.  APP.,  484 

The  decisions  of  the  Principal  Siidder  Aineen  of  Meerut,  luid  of  the  Suddcr  Court 
of  Agra,  nevertheless  rested  exclusively  on  the  ground,  that  Kutta  Koer  had  no 
capacity  to  contract  debts,  because  the  Talook  was  in  the  cuslody  of  the  Court  of 
Wards.  The  Sudder  Court  expressed  itself  thus:  "  Holding  [484]  tiie  opinion,  that 
the  superintendence  of  the  Court  of  Wards  did  not  cease  until  the  year  1862,  and 
hence  that  Rutta  Koer  was  not  competent  to  incur  any  debt,  or  make  any  alienation 
of  her  property,  or  tliat  she  is  in  any  way  answerable  for  the  claims,  there  is  no 
necessity  for  our  inquiring  into  the  second  issue." 

The  question,  whether  any  formal  report  was  ever  made  of  Rutta  Koer  being  a 
disqualified  female  was  left  wholly  unnoticed. 

The  attention  of  the  Sudder  Court  was  called  to  the  unsatisfactory  nature  of 
the  decision  in  this  respect  on  an  application  by  the  present  Ap]iellant  for  a  review 
of  the  judgment,  when  he  stated,  as  one  of  the  grounds  of  his  application,  that  "  no 
formal  Order  was  passed  placing  Rutta  Koer  under  the  charge  of  the  Court  of 
Wards.  Hence,  though  the  property  to  which  she  succeeded  may  iiave  been  under 
the  charge  of  the  Court  of  Wards,  yet  Rutta  Koer  in  person  was  a  free  agent,  and 
should  be  held  responsible  for  her  acts."  And  the  Sudder  Court,  in  refusing  leave 
to  review,  gave  the  following,  among  other  reasons,  for  so  doing: — "  Even  allowing, 
for  the  sake  of  argument,  that  no  formal  Order  was  given  during  the  years  1855, 
1856,  and  1857,  placing  the  person  of  Mussumat  Rutta  Koer  under  the  charge  of  the 
Court  of  Wards,  yet,  as  it  is  admitted  by  the  Counsel  for  the  Plaintiff,  that  the 
property  to  which  she  succeeded  was  under  the  Court  of  Wards  during  1855,  and  a 
part  of  1856,  we  cannot  allow  that  such  omission,  if  omission  there  be,  in  any  way 
affects  the  case,  for  to  all  intents  and  purposes  Mussumat  Rutta  Koer  was  under  the 
charge  of  the  Court  of  Wards.  We  are  unable  to  dissociate  the  person  of  Mussumat 
Rutta  Koer  from  the  property  [485]  to  which  she  succeeded.  We  think  that  she,  in 
person,  and  her  property  were  under  the  charge  of  the  Court  of  Wards,  and  that  she 
was  not  free  to  contract  debts,  and  to  hypothecate  her  property  for  tlie  liquidation 
of  such  debts.  Regulation  LH.  of  1803  certainly  does  provide  for  the  liquidation 
of  the  just  debts  of  disqualified  Landholders, — '  just  debts  now  outstanding  against, 
or  hereafter  adjudged  against  the  estates  of  disqualified  landholders;  '  but  it  does 
not  permit  a  Ward  to  contract  debts  without  the  sanction  of  the  Court  of  W^ards. 
It  would  be  strange  indeed  if  the  law  allowed  the  Ward  to  contract  debts,  to  alienate 
and  hypothecate  property  under  charge  of  the  Court  of  Wards,  when  it  distinctly 
declares  that  the  Manager  in  charge  shall  not  dispose  of  any  portion  of  the  property- 
confided  to  his  care  without  the  consent  of  the  Court  of  Wards." 

For  the  reasons  already  given,  their  Lordships  cannot  agree  witli  this  conclusion. 
They  are  of  opinion,  that  the  finding  of  the  Courts  below,  on  the  only  issue  which 
they  have  really  tried,  is  wrong. 

They  have,  however,  felt  some  doubt  as  to  the  Order  which  it  will  Ije  their  duty 
to  recommend  Her  Majesty  to  make  on  this  appeal.  They  have  alreadv  intimated 
that  the  appeal  must  be  dismissed  against  all  the  Resjiondents  except  Rutta  Koer; 
and  they  have  felt  some  doubt  whether,  inasmuch  as  the  suit  was  wholly  miscon- 
ceived, the  proper  course  was  not  to  dismiss  this  appeal  altogether,  without  prejudice 
to  the  right  of  the  Appellant  to  bring  a  new  suit  against  Rutta  Koer  upon  this  Bond, 
treating  it  as  a  mere  money  Bond.  Considering,  however,  that  such  a  suit  would 
probably  be  met  by  a  plea  of  the  Act  of  Limitations;  that  in  the  circumstances  of 
this  case  [486]  such  a  defence  would  be  inequitable  ;  and  that,  the  Respondent  not 
having  appeared,  their  Lordships  are  not  in  a  condition  to  put  her  on  terms  as  to 
her  defence  to  a  fresh  suit  ;  they  have  come  to  the  conclusion  that  the  fairer  course 
is  to  do  what  the  Judge  of  the  Court  of  First  Instance  might,  under  the  Code  of 
Procedure,  have  done  at  an  earlier  stage  of  the  course, — namely,  allow  the  Appellant 
to  amend  his  plaint  so  as  to  make  it  a  plaint  against  Rutta  Koer  alone  for  the 
recovery  of  money  due  on  a  Bond.  Her  liability  on  the  Bond  may  thus  lie  tried  on 
the  issues  already  settled.  Upon  those  issues,  and  the  evidence  taken  on  them, 
their  Lordships  will  intimate  no  opinion.  The  nature  of  the  transactions,  and  the 
status  of  the  Obligor,  make  it  peculiarly  desirable  that  the  appellate  Court  should 
have  the  benefit  of  the  judgment  of  the  Courts  below  on  those  issues. 

The  Order,  therefore,  which  their  Lordships  will  humbly  recommend  to  her 
Majesty  is,  that  the  appeal  he  dismissed  against  all  the  Respondents  except  Rutta 
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Koer  ;  that,  the  decrees  of  the  Courts  lielow  be  reversed,  except  so  far  as  they  dismiss 
the  suit  against  those  Respondents  with  costs  ;  that  it  be  declared  that  Rutta  Koer  was 
not,  at  the  date  of  the  alloired  Bond,  incapable  of  binding  herself  by  contract  by 
reason  of  the  Talook  Chukkathul  being  still  in  the  custody  of,  or  under  the  charge 
of  the  Court  of  Wards  ;  that  the  cause  be  remanded  to  the  High  Court  of  Judicature 
for  the  North-Western  Provinces,  with  directions  to  allow  the  Appellant  to  amend 
his  plaint  so  as  to  make  it  a  plaint  against  Rutta  Koer  alone  for  the  recovery  of  the 
money  alleged  to  be  due  to  him  on  the  Bond,  and  to  take  all  necessary  steps  for  the 
trial  of  the  said  suit  upon  the  issues  already  [487]  settled,  or  to  be  hereafter  settled  ; 
with  liberty  to  the  Respondent,  Rutta  Koer,  to  make  any  defence  to  the  suit  which  is 
not  inconsistent  with  the  declaration  aforesaid.  Tlieir  Lordships  will  give  no 
costs  on  this  appeal. 

[Distinguished,  Rai  linlkrishna  v.  Miisxuinat  Masuma  Bihi.  1882.  L.R.  9  Ind.  App. 
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BHUGWANDEEN  Y)001iY,\ ,— Appellant. ;   MYNA  Bk'EV.,— Respondent*   [Dec.   2, 

3.  and  6,  1867]. 
On  appeal  from  the  Sudder  Dewanny  Adawlut,  N oHh-W estern  Provinces,  Agra. 

By  the  Hindoo  law  prevailing  in  Benares  (the  Western  School)  no  part  of  the 
Husband's  estate,  moveable,  or  immoveable,  forms  portion  of  his  Widow's 
Stridhun,  and  she  has  no  power  to  alienate  the  estate  inherited  from  her 
Husband,  to  the  prejudice  of  his  heirs,  which,  at  her  death,  devolves  on  them. 

The  estate  which  two  Hindoo  Widows  take  in  their  Husband's  property  is  a  joint 
estate. 
Where  a  childless  Hindoo  dies,  leaving  two  Widows  surviving,  they  succeed  by 
inheritance  to  their  Husband's  property  as  one  estate  in  coparcenary,  with  a 
right  of  survivorship;  and  there  can  be  no  alienation  or  testamentary  gift 
by  one  Widow  without  the  concurrence  of  the  other. 

One  of  two  Widows  died,  having  made  a  testamentary  disposition  whereby  she 
gave  the  moiety  of  her  Husband's  estate,  which  she  had  been  put  in  possession 
of,  to  her  Father  and  Brother.  In  a  suit  brought  by  the  surviving  Widow 
to  recover  the  moiety — Held,  that  the  surviving  Widow  was  entitled  to  the 
share  of  the  deceased  Widow. 

A  summary  Order  made  by  a  Judge  under  Act,  No.  XIX.  of  1841,  not  in  a  suit, 
but  on  an  application  for  immediate  possession,  in  consequence  of  differences 
having  arisen  in  the  family,  giving  possession  in  equal  moieties  to  two 
Widows,  although  acquiesced  in  by  the  Widows,  by  each  taking  possession  of 
a  moiety,  does  not  amount  to  a  partition  of  the  estate. 

Upon  an  application  for  review  of  judgment  before  the  Sudder  Court,  the 
written  grounds  for  review  impugned  the  correctness  of  the  decision  of  the 
Court  below,  on  grounds  that  related  solely  to  the  immovable  estate,  and 
not  to  the  movable  estate,  also  in  question  in  the  suit — Held,  that  notwith- 
standing the  terms  of  the  378th  section  of  the  Code  of  Procedure  (Act,  No. 
VIII.  of  1859)  it  was  competent  to  the  Judges,  by  whom  the  Order  allowing 
the  application  for  review  was  made,  to  enlarge  those  grounds  on  an  oral 
application,  by  including  moveables,  if  satisfied  that  there  was  a  proper 
case  on  the  merits  for  so  doing. 

Semble: — If  the  Court  below  was  wrong  in  its  procedure,  such  miscarriage 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  Williams,  the  Right  Hon.  Sir 
Richard  Torin  Kindersley.  and  the  Lord  Justice  Rolt.  Assessor, — The  Right  Hon. 
Sir  Lawrence  Peel. 
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will  not  prevent  the  Judicial  Connnittee  from  deiidiiig  the  question,  with 
respect  to  the  power  of  disposition  of  the  moveables. 

In  this  appeal,  tiie  suit  was  brouirlit  in  tlie  Court  of  the  Principal  Sudder  Ameen 
of  Benares,  by  the  Respondent,  as  the  sole  .surviving  Widow  and  heiress-at-law  of 
Rae  Deenanath,  a  Hindoo  inhabitant  of  Benares,  [488]  wlio  liad  died  childless, 
against  the  Appellant  personally,  and  as  guardian  of  his  Son,  Kaloo  Ram.  a  Minor, 
to  recover  possession  of  a  moiety  of  the  self-accjuired  moveable  and  immoveable 
estate  of  Rae  Deenanath,  which  liad  been  in  possession  of  Doola  Baee,  then  deceased, 
the  other  Widow  and  co-heiress  of  Rae  Deenanath  :  and  to  set  aside  a  testamentary 
disposition  of  Doola  Baee,  whereby  she  gave  the  moiety  of  the  estate  she  was  in 
possession  of  to  the  Appellant,  Bhugwandeen  Doobey,  her  Father,  and  Kaloo  Ram, 
her  Brother;  and  also  to  render  inoperative  an  Order  uuide  in  a  Miscellaneous  suit. 
under  Act,  No.  XIX.  of  lt^41,  wliich  upheld  the  possession  of  the  Appellant  in  the 
moiety  given  by  the  Will  of  Doola  Baee. 

The  question  raised  by  the  suit  was.  whether  by  the  Western  Scliool  of  Hindoo 
Law,  prevalent  in  Benares,  where  the  estate  was  situate,  where  there  were  two 
Widows,  coheiresses-at-law  and  representatives  of  a  deceased  Hindoo  resident  of 
Benares,  each  of  whom  had  on  his  death  succeeded  separately  [489]  and  severally 
under  an  Order  made  by  a  Judge  in  a  summary  suit,  pursuant  to  tlie  Act,  No.  XIX. 
of  lt?41.  to  moieties  of  liis  whole  moveable  and  immoveable  estate,  either  of  them 
could  in  her  lifetime  alienate  or  give  by  way  of  testamentary  disposition  her  moiety, 
or  any  portion  of  the  moveable  or  immoveable  property  included  therein,  to  her 
blood  relations,  to  the  e.vclusion  of  the  surviving  Widow,  or  the  heirs  of  their  de- 
ceased Husband  who  might  be  alive  at  the  time  of  surviving  Widow's  decease. 

The  decree  of  the  Principal  Sudder  Ameen  (Mr.  Robert  H.  Smith)  determined 
this  point  in  favour  of  the  Appellant,  on  the  ground,  that  there  had  been  a  division 
declared  and  effected  by  a  competent  Court,  namely,  the  Judge  of  Benares,  by  his 
summary  Order  for  possession,  under  Act,  No.  XIX.  of  184 1,  and  that  such  division 
having  been  acquiesced  in  by  the  Respondent,  the  estate  of  Rae  Deenanath  thereby 
became  a  divided  and  separate  estate,  to  a  moiety  of  which  Doola  Baee  succeeded 
exclusively  as  her  own  inheritance,  and  which  she  was  competent  to  leave  to  whomso- 
ever she  pleased  ;  and  that  the  disposition  so  made  by  her  to  her  Father  and  Brother 
was  valid. 

The  Sudder  Dewanny  Adawlut  at  Agra,  consisting  of  Messrs.  Ross,  Edwards, 
and  Roberts,  also  held,  that  the  estate  was  so  divided,  but  as  the  Hindoo  Law- 
prevailing  in  Benares  did  not  in  this  respect  differ  from  that  prevalent  in  the 
Province  of  Bengal,  that  Doola  Baee  was  incompetent  to  make  any  testamentary 
disposition  of  the  property'  which  had  been  allotted  to  her  under  the  summary  Order 
to  the  prejudice  of  the  Respondent,  who  was  her  copartner  in  respect  thereof  until 
such  copartnership  had  been  dissolved.     Hence  this  appeal. 

[490]  Tlie  facts  and  issues  raised  by  the  suit  are  fully  stated  in  the  judgment. 

The  appeal  was  argued  by  Mr.  Kay,  t||.C.,  and  Mr.  J.  Bell,  for  the  Appellant  :  and 
Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith.  for  the  Respondent. 

The  fallowing  authorities  were  cited:  — 

Upon  the  question,  whether  by  the  Western  School  of  Hindoo  Law,  current  in 
Benares,  a  Hindoo  Widow  was  competent  to  dispose  of  her  husband's  self-acquired 
estate,  moveable  or  innnoveable,  which  she,  as  a  Hindoo  Widow,  had  inherited  from 
her  husband,  by  testamentary  disposition,  or  deed  of  gift,  to  the  prejudice  of  his 
heirs,  Mu-ssauidf  Thakoor  Deyhee  v.  Rai  Buluk  Ram  [ante  [11  Moo.  Ind.  App.],  139) ; 
Keerut  Sing  v.  Kooloohul  Sing  (2  Moore's  Ind.  App.  Cases,  331);  Kafama  Natrhier 
V.  The  Rajah  of  Shivagimgah  (9  Moore's  Ind.  App.  Cases,  54-3):  C'oSninauf  Bysack 
V.  Hurrooxoondnj  Doss  (2  Morley's  Dig.  204-5,  214) :  Morlev's  Dig.,  N.S.,  tit.  "  Hindu 
Widow,"  p.  180,  Note.  Colb.  "Dig.,  Vol.  III.  pp.  458, '464-8:  575:  The  Vivada 
Chintamani,  pp.  256,  266  (Trans,  bv  Prossonno  Coomar  Tat;ore) :  W.  H.  Macnaghten's 
"  Hindu  Law."  Vol.  I.  pp.  19,  48,  50  :  Ih.,  Vol.  II.  p.  46  :  The  Madras  Jurist.  31st  of 
March,  1866,  p.  128:  1  Strange's  'Hindu  Law,"  pp.  247.  268  [2nd  Edit.]:  The 
Mitacshara,  ch.  II.  sec.  xi.  cl.  2,  and  els.  11  to  25,  were  cited. 

As  to  the  estate  two  Widows  take,  whether  as  tenants  in  connnon  or  in  copar- 
cenary. W.  H.  Macnaghten's  "  Hindu  Law."  Vol.  I.  p.  38.  was  cited. 
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And,  wliether  the  suniinaiy  Order  of  the  Judne,  under  Act,  No.  XIX.  of  1841, 
and  tlie  aci|uieseence  [491]  of  the  Widows  and  possession  by  them  of  the  moieties 
operated  as  an  estoppel  and  a  bar  to  the  Plaintiff's  claim,  Meer  A'ujeeb  I'Uah  v. 
Mussiii/imat  Kuseema  (1  Ben.  Sud.  Dew.  Ad.  Kep.,  10);  Katilins  v.  Fou'el  (1  P.  T\il., 
297) ;  Goodeve  "  On  Evidence,"  p.  325,  were  cited. 

Upon  the  construction  of  the  378th  section  of  the  Act,  No.  VIII.  of  1859,  and  the 
power  of  Court  on  an  oral  application  to  amend  the  written  grounds  of  appeal, 
Brouiihton's  Practice  of  the  High  Court,  Calcutta,  p.  28,  was  cited;  and  that  the 
Court  would  not  make  a  decree  upon  a  variance  of  plea  and  proof,  Naravnee  Bossee 
V.  Nunohurry  Mohonto  (1  Marshal's  App.  Cases,  Ben.,  70)  ;  Morley's  Dig.,  X.S., 
tit.  "  Practice, "  p.  312,  were  relied  on. 

At  the  conclusion  of  the  arguments  the  case  stood  over  for  consideration. 

Judgment  was  now  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (March  U,  1868).— The  following  are  the 
undisputed  facts  upon  which  this  appeal  arises:  — 

Rae  Deenanath,  a  Hindoo  Banker,  of  great  wealth,  carrying  on  business  at 
Benares,  Hyderabad,  and  other  places,  died  at  Benares  on  the  7th  of 
June,     1855,     childless.  He     was     separate     in     estate     from     his     brethren, 

if  he  had  any;  his  wealth  is  said  to  have  been  self-acquired;  and  con- 
sequently his  co-heiresses,  according  to  the  Hindoo  law  of  the  Benares  school,  were 
his  two  Widows,  viz.  the  Respondent  and  Doola  Baee,  since  deceased.  Immediately 
after  his  death,  however,  a  document,  purporting  to  be  a  Will  executed  by  him  in 
favour  of  one  Hunwunt  Pershad,  to  whom,  jointly  with  a  person  named  Bithul 
Pershad,  it  gave  the  [492]  management  of  the  property,  was  propounded.  The 
title  of  Hunwunt  Pershad,  claiming  under  this  alleged  Will,  or  as  the  adopted  son 
of  Rae  Deenanath,  has  since  been  litigated  in  the  Indian  Courts,  which  have 
uniformly  pronounced  against  it.  An  appeal  to  Her  Majesty  in  Council  against 
their  decision  is  pending  (Mu^sumat  Lutchmee  v.  Bhugtrandeen  and  Others),  but 
it  has  not  yet  been  set  down  for  argument,  in  consequence  of  the  death  of  one  of 
the  parties;  and  for  the  purposes  of  this  appeal  it  must  be  assumed  that  Rae 
Deenanath  died  childless  and  intestate,  and  that  the  claim  of  Hunwunt  Pershad 
was  unfounded.  Nor  would  it  be  necessary  to  refer  to  that  claim  but  for  the 
arguments  which  the  Appellant's  Counsel  have  founded  on  the  partition  between  the 
Widows,  which  was  in  some  measure  caused  by  it,  and  upon  the  alleged  collusion 
of  the  Respondent  with  the  Claimant. 

The  first  consequence  of  the  claim  was  that  a  summary  suit,  under  Act,  No. 
XIX.  of  1841.  to  determine  the  right  to  the  immediate  possession  of  the  property, 
was  instituted  in  the  name  of  Doola  Baee,  who  was  then  a  Minor,  by  her  Uncle  and 
Guardian,  in  which  a  Curator  was  appointed  under  that  Act.  When  this  suit  came 
to  a  hearing  the  Judge  pronounced  against  the  Will,  and  directed  that  the  whole 
estate  of  Rae  Deenanath  .should  be  equally  divided  between  the  Widows,  and  that 
the  Curator  .should  carry  out  that  order  without  delay.  The  property  was  there- 
upon divided  ;  each  Widow  was  put  in  possession  of  her  .share ;  and  Doola  Baee 
continued  in  the  separate  possession  and  enjoyment  of  her  share  up  to  the  time  of 
her  death. 

She  died  on  the  10th  of  November,  1857,  having  on  the  21st  of  August,  1857, 
made  a  Will,  which  was  [493]  registered  on  the  same  day,  whereby  she  disposed 
of  her  share  of  the  property  inherited  from  her  Husband  in  favour  of  her  Father 
(the  Appellant),  and  her  infant  Brother,  Kaloo  Ram,  who  is  also  represented  by  the 
Appellant  on  this  appeal. 

Some  steps  seem  to  have  been  taken  by  the  Respondent,  and  also  by  Hunwunt 
Pershad,  to  resist  the  registration  of  this  Will  in  the  lifetime  of  Doola  Baee;  and 
upon  her  death  the  Respondent  applied  for  the  attachment  of  the  property  in 
dispute,  being  that  taken  by  Doola  Baee  under  the  partition,  as  specified  in  the 
list  before  referred  to  :  and  for  the  appiointment  of  a  Curator  under  Act,  No.  XIX. 
of  1841.  Her  application  having  been  dismissed  by  the  Judge,  who  on  that  summary 
proceeding  upheld  Doola  Baee's  Will,  she  commenced  the  regular  suit  out  of  which 
this  appeal  has  arisen,  on  the  21st  of  December,  1857,  in  the  Court  of  the  Principal 
Sudder  Ameen  of  Benares. 

The  issues  settled  in  the  suit  were:  — 

First,  whether  there  was  any  informality  in  the  in.stitution  of  the  suit. 
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Second,  whether  the  Plaintiff  (the  Kespondent)  was  legally  competent  to  institute 
it. 

Third,  whether  Doola  Baee  was  a  Minor  or  not  at  the  date  of  the  alleged  execution 
of  the  Will. 

Fourth,  whether  the  Will  was  fraudulent  or  a  bona  fide  instrument. 

Fifth,  if  a  person  die  leaving  two  Widows,  and  one  of  the  Widows  subseciueiitly 
dies  leaving  a  Will,  who  is  entitled  to  succeed  according  to  the  Shasters,  the  surviving 
Widow  or  the  Legatee  of  the  Will  (supposing  the  Husband's  estate  to  have  been 
divided  between  the  Widows,  and  also  supposing  no  such  division  to  have  been 
made)?  And  is  a  Widow  [494]  competent  to  make  a  Will  in  favour  of  her  Brother 
and  Father  under  the  Shasters? 

The  third  and  fourth  issues  may  be  dismissed  from  consideration.  Both  liave 
been  found  by  the  Courts  below  in  favour  of  the  Appellant,  and  the  correctness  of 
this  finding  is  not  now  impeached. 

Upon  the  other  issues  the  Principal  Sudder  Ameen  found — first,  that  the  Re- 
spondent could  not  maintain  her  suit,  because  it  was  brought  on  grounds  wholly 
inconsistent  and  irreconcileable  with  the  averments  made  by  her  in  the  suit,  under 
Act,  No.  XIX.  of  1841,  wherein  she  had  supported  the  claim  of  Hunwunt  Pershad  ; 
secondly,  that  by  reason  of  the  partition,  Doola  Baee  was  fully  competent  to  leave 
her  property  to  whomsoever  she  pleased  ;  and  accordingly  he  dismissed  the  suit 
with  costs. 

There  was  an  appeal  to  the  Sudder  Court  at  Agra.  The  fir.st  judgment  of  that 
Court  was  adverse  to  the  finding  of  the  Principal  Sudder  Ameen  on  the  first  and 
second  issues,  and  decided  that  the  Respondent,  notwithstanding  her  former  acts 
and  averments,  was  competent  to  maintain  the  suit.  But  holding,  that  Doola  Baee 
was  competent  to  dispose  of  the  inheritance  derived  from  her  Husband,  when  it 
had  been  distinct  and  divided,  and  had  effectually  done  so,  it  dismissed  the  appeal. 
It  treated  her  power  to  dispose  of  the  moveable  property  as  certain  ;  her  power  to 
di.spose  of  the  immoveable  property  as  more  open  to  question. 

The  Respondent  applied  for  a  review  of  this  judgment.  The  nature  of  her 
application  and  the  proceedings  upon  it  will  have  to  be  more  particularly  considered 
hereafter.  Tlie  result  of  it  was,  that  the  case  was  re-heard  before  a  full  Bench, 
when  the  Court  decided  that,  according  to  the  law  of  the  Benares  [495]  school,  Doola 
Baee  was  incompetent  to  dispose  of  either  the  moveable  or  immoveable  property 
which  she  had  inherited  from  her  Husband,  and  made  a  decree  in  favour  of  the 
Respondent.     The  present  appeal  is  against  that  decree. 

From  the  foregoing  statement  it  is  obvious,  that  the  principal  question  between 
the  parties  is  the  broad  and  general  one,  whether,  according  to  the  law  of  the  Benares 
school,  a  Hindoo  W'idow  is  competent  to  dispose,  by  Will  or  deed  of  gift,  of  either 
moveable  or  immoveable  property  inherited  from  her  Husband,  to  the  prejudice 
of  his  next  heirs. 

The  learned  Counsel  for  the  Appellant  have,  however,  contested  the  right  of 
the  Respondent  to  have  the  present  case  decided  on  this  issue  upon  various  grounds. 
They  contend,  first,  that,  if  not  precluded  from  maintaining  the  suit  by  reason  of 
her  acts  and  averments  in  former  proceedings,  as  ruled  by  the  Principal  Sudder 
Ameen,  she  has  so  shaped  her  case  on  tlie  pleadings,  that  she  cannot  in  this  suit 
insist  on  her  rights,  whatever  they  may  be,  as  next  heir  of  her  Husband  in  succes- 
sion to  Doola  Baee :  secondly,  that  it  was  not  competent  to  the  Sudder  Court,  having 
regard  to  the  application  for  review  and  the  proceedings  thereon,  to  review  its 
first  decision,  except  as  to  the  immoveable  property. 

Two  other  points  were  taken  at  the  Bar,  which  it  will  be  convenient  to  consider 
after,  rather  than  before  the  determination  of  the  principal  and  general  question 
of  Hindoo  Law.  One  was  raised  by  Mr.  Leith  on  behalf  of  the  Respondent,  and 
was  to  the  effect  that,  as  one  of  two  Hindoo  Widows  taking  as  coheirs  to  their 
Husband,  she  is  in  a  more  favourable  position  than  that  of  a  person  claiming  as 
next  heir  [496]  of  the  Husband  in  succession  to  a  single  Widow  deceased. 

The  otlier.  which  was  taken  by  the  other  side,  is  what  was  the  effect  of  the  parti- 
tion, either  bv  way  of  enlarging  the  power  of  Doola  Baee  to  dispose  of  the  property, 
or  affecting  the  right  of  the  Respondent  to  question  her  disposition.  Their  Lord- 
ships will  consider  all  these  questions  in  their  order. 
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At  the  close  of  the  aiguiueiit  lor  the  Appellant  they  intimated,  that  iu  their 
judgment  the  Respondent  was  not  [jrocluded,  either  by  her  acts  or  averments,  or 
by  her  form  of  pleading  in  this  suit,  from  insisting  on  her  rights  as  heir  of  her 
llusband  against  the  claims  of  Doola  Baee.  Their  Lordships  agree  generally  iu 
that  part  of  the  first  judgment  of  the  Sudder  Court,  which  ruled  that  the  Ke- 
spondent,  because  she  originally  acquiesced  in  the  title  set  up  by  Hunwunt  Pershad, 
Lad  not  lost  any  rights  which  accrued  to  her  as  one  of  the  coheirs  of  her  Husband, 
when  that  claim  was  decided  to  be  untenable.  Nor  do  they  think,  that  her  alleged 
alienation  of  her  share  can  be  urged  against  her  by  the  Appellant  as  a  bar  to  the 
present  suit.  It  may  have  been  an  improper  act;  it  may  be  one  which  Doola  Baee, 
had  she  been  the  survivor  of  the  two  Widow.s,  could  have  questioned,  or  which  the 
nest  heirs  of  Rae  Deenanath  may  yet  question;  but  the  improper  alienation  of 
part  of  her  Husband's  estate  cannot  affect  the  Respondent's  right  to  recover  other 
parts  of  it  from  those  who,  if  her  view  of  the  law  is  correct,  have  no  title  to  it. 

And  upon  the  argument  founded  on  the  pleadings  their  Lordships  have  to 
observe,  that  the  plaint  does  not  inaccurately  state  the  Respondent's  claim  to  the 
right  to  succeed,  on  the  death  of  Doola  Baee,  [497]  to  that  property  which  the  latter 
took  by  inheritance  from  her  Husband.  The  replication  and  the  petition  of  appeal 
from  the  decree  of  the  Court  of  First  Instance  are  no  doubt  more  open  to  the  objec- 
tion taken.  In  order  to  meet  the  case  of  quasi-estoppel  set  up,  they  attempt  to 
draw  a  distinction  between  the  claim  to  the  original  share  which  the  Respondent 
took  on  her  Husband's  death,  and  her  claim  to  that  to  which  she  became  entitled  on 
Doola  Baee's  death  ;  and  make  some  confusion  as  to  the  character  of  her  heirship. 
But  this  mispleading  has  in  no  degree  prevented  the  settlement  of  proper  issues,  or 
prejudiced  the  fair  trial  of  the  real  question  of  right  between  the  parties;  and  that 
being  the  case,  it  would  be  contrary  to  the  practice  of  their  Lordships  to  give  effect 
to  nice  and  critical  objections  founded  on  the  inaccuracy  of  an  Indian  pleading. 

The  next  question  is,  whether  the  decree  now  under  appeal  ought  to  be  reversed, 
so  far  as  it  affects  the  moveable  property,  merely  on  the  ground  that  it  was  not 
competent  to  the  Sudder  Court  to  review  its  prior  decree,  with  respect  to  that 
portion  of  the  property  in  question  in  the  suit. 

Their  Lordships  are  not  satisfied,  that  the  proceedings  on  review  were  not  within 
the  powers  of  the  Sudder  Court.  Two  objections  have  been  taken  to  them — first, 
that  the  Respondent  never  .petitioned  for  a  review  of  judgment,  except  as  to  the 
immoveable  property;  next,  that  whatever  was  the  scope  of  her  petition,  the  Order 
of  Mr.  Gubbins  upon  it,  must  be  taken  to  have  conclusively  confined  the  review  to 
the  immoveable  property. 

Upon  the  first  point  their  Lordships  think,  that  the  application  for  review 
must,  on  a  fair  construction  of  [498]  it,  be  taken  to  embrace  the  question  as  to  the 
moveable  as  well  as  that  relating  to  the  immoveable  property.  The  first  plea  seems 
to  be  confined  to  the  latter  ;  but  the  second  plea  is  more  general.  It  insists  that 
the  opinion  of  the  Calcutta  Pundit  ought  to  be  accepted  us  correct.  That  opinion 
made  (as  he  himself  stated  in  his  second  opinion)  no  distinction  between  moveable 
and  immoveable  property,  but  denied  the  right  of  the  Widow  to  dispose  of  either, 
to  the  prejudice  of  her  Husband's  heirs. 

Again,  as  regards  the  acts  of  the  Court :  the  article  of  tlie  Code  of  Procedure 
which  is  supposed  to  have  tied  the  hands  of  the  Judges  is  the  378th.  It  is  clear, 
however,  that  the  final  Order  contemplated  by  that  section  was  the  Order  which, 
in  the  ordinary  course,  would  have  been  made  by  Messrs.  Ross  and  Pearson  on  the 
15th  of  January,  18Q^>.  The  proceedings  of  Mr.  Gubbins  was  merely  his  fiat  for  the 
issue  of  that  notice  to  the  opposite  party,  which  is  required  by  the  proviso  of  that 
section. 

It  may  be  admitted,  that  Mr.  Gubbins  understood  the  application  to  be  limited 
to  the  iminoveable  property ;  that  he  so  limited  the  notice :  and  that  when  the 
parties  were  together  in  presence  before  Messrs.  Ross  and  Pearson,  the  written 
grounds  for  review  impugned  the  correctness  of  the  decision,  so  far  as  it  related  to 
the  real  property  only.  But  the  question  still  remains,  whether  it  was  not  com- 
petent to  the  Judges,  by  whom  the  Order  allowins;  or  rejecting  the  application  for 
review  was  to  be  made,  to  enlarge  those  grounds  on  the  oral  application  of  the 
party,  if  satisfied  that  there  was  a  proper  case  on  the  merits  for  so  doing.     There 
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seems  to  be  nothing  in  the  Code  of  Procedure  which  expressly  prohibits  them  from 
so  [499]  doing.  And  their  Lordships  are  of  opinion,  that  Messrs.  Ross  and  Pearson, 
tliougli  they  might  have  made  a  final  Order,  granting  or  rejeetiug  the  application 
III  toto,  or  in  part,  were  not  incompetent  to  make  the  cjualitied  Order  which  they 
did  make,  leaving  in  the  Court  which  was  to  review  the  decision,  a  discretion  as  to 
the  extent  to  which  the  review  should  be  carried. 

They  are  also  of  opinion  that,  even  if  the  Court  below  had  been  wrong  in  its 
procedure,  its  miscarriage  ought  not  to  prevent  this  Committee  from  deciding  the 
question  touching  the  disposition  of  the  moveable  estate  on  its  merits.  There  has 
been  no  surprise.  The  question  was  fully  argued  before  the  full  Bench  of  the  Sudder 
Court  on  ample  notice  to  both  parties.  It  has  been  fully  argued  here.  The  objec- 
tion, therefore,  is  purely  technical,  and  the  result  of  yielding  to  it  might  be  to  place 
the  Respondent  at  a  very  unfair  disadvantage.  She  had  a  right  to  appeal  to  Her 
-Majesty  against  the  whole  or  any  part  of  the  tirst  decree  of  the  Sudder  Court.  She 
would  not  have  lost  that  right  of  appeal  even  if  she  had  limited  her  application  for 
a  review  to  the  immoveable  property.  She  was  relieved  from  the  necessity  of 
apjiealing  by  obtaining  a  hnal  decree  in  her  favour  as  to  the  whole  of  the  property, 
whether  moveable  or  immoveable.  If  this  objection  were  to  prevail,  there  could  be 
no  final  determination  of  the  question  as  to  the  former  or  its  merits  ;  unless,  indeed, 
lor  the  sake  of  doing  substantial  justice  between  the  parties,  their  Lordships  were 
now  to  allow  her  to  appeal  again.st  that  portion  of  the  first  decree  of  tlie  Sudder 
Court.  They  are  of  opinion,  that  no  such  formality  is  necessary  ;  and  [500]  that 
it  is  competent  to  the  Respondent,  who  has  been  brought  here  on  appeal,  to  maintain, 
if  she  can,  the  decree  which  is  under  appeal,  b}'  showing  that  it  is  right  upon  the 
merits. 

Their  Lordships  being,  therefore,  of  opinion,  that  there  is  no  obstacle  to  the 
determination  on  this  appeal,  and  between  these  parties,  of  the  general  question 
involved  in  the  judgment  under  appeal,  will  now  address  themselves  to  the  considera- 
tion of  that  question. 

The  parties  have  brought  together  a  large  amount  of  conflicting  authority  con- 
cerning it,  consisting  partly  of  the  Bj-wustas,  or  opinions  of  Pundits,  partly  of 
decided  cases,  and  partly  of  passages  from  ancient  or  modern  authorities,  which  are 
accepted  as  authoritative  in  the  Courts  of  India. 

It  is  impossible  to  reconcile  the  various  opinions  of  the  Pundits  which  are  to  be 
found  in  the  Record.  They  are  divisible  into  three  classes — namely,  first,  that  of 
opinions  taken  in  other  suits;  secondly,  that  of  opinions  taken  by  the  parties  them- 
>elves  for  the  purposes  of  this  suit  ;  and  thirdly,  that  of  opinions  given  in  answer 
to  the  questions  put  by  the  Sudder  Court  in  this  suit. 

Of  the  first  class  are  No.  10  of  the  Record — probably  No.  11  of  the  Record — 
Xo.  33  and  No.  28  of  the  Record.  Three  of  these  are  not  very  material.  As  far  as 
thev  go,  the  first  two  support  the  contention  of  the  Respondent ;  the  third  seems  to 
be  good  law,  but  it  has  really  no  bearing  on  the  question  now  under  consideration. 
The  point  was,  whether  on  the  death  of  the  Widow,  the  Daughter  or  a  Nephew  should 
succeed  to  property  derived  from  tlie  Husband  :  and  inasmuch  as  the  Widow  could 
not  have  taken  [501]  the  property  if  it  had  not  been  divided,  it  followed  that  it  must 
continue  to  descend  in  the  course  of  succession  to  separate  estate;  and,  therefore, 
to  a  Daughter  before  a  Nephew.  The  fourth  is  strong  against  the  right  of  a  Widow- 
to  alienate  immoveable  property  inherited  from  her  Husband ;  and  tlie  case  in 
which  tlie  opinion  was  taken  was  decided  in  accordance  with  it.  But  the  opinion 
being  apparently  that  of  the  same  Calcutta  Pundit  who  was  consulted  in  this  case, 
it  is  material  only  as  showing  that  he  has  in  other  cases  rejected  the  doctrine  that 
a  Widow  has  power  to  dispose  of  land  inherited  from  her  Husband. 

The  second  class  consists  of  No.  12  of  the  Record,  being  the  opinion  of  thirty- 
seven  Benares  Pundits  filed  by  the  Respondent :  and  of  No.  14  of  the  Record,  being 
the  opinion  of  twenty-one  Pundits  of  the  same  place,  filed  by  the  Appellant.  The 
first  ruled  that  the  surviving  Widow  was  entitled  to  succeed  to  the  share  of  the  de- 
ceased Widow  ;  and  that  that  right  could  not  be  defeated  by  the  disposition  of  the 
deceased  Widow.  The  other  goes  the  length  of  contesting  the  right  of  one  Widow 
to  succeed  to  another  Widow  of  her  deceased  Husband  in  any  case ;  it  aflBrms  the 
proposition  that  the  property  being  once  vested  in  the  Widows,  each  had  an  alisolute 
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interest  iu  her  share,  and  might  dispose  of  it  as  she  pleased.  It  held  also,  that  in  the 
case  of  intestacy,  tlie  Fatlier  and  Brother  of  the  deceased  Widow  would  have  been 
the  persons  entitled  to  inherit  her  share. 

The  third  class  consists  of  No.  4  of  the  Record,  being  the  oiiinion  of  Ram  Nath, 
one  of  the  Pundits  at  the  Sudder  Court  of  Agra  ;  of  No.  7  of  the  [502]  Record,  being 
the  opinion  of  four  JJenares  Pundits,  taken  by  the  Judge  of  that  place,  under  Orders 
from  the  Sudder  Court  at  Agra  ;  No.  5  of  the  Record,  and  No.  3  of  the  Record  being 
the  two  opinions  of  Heerna  Nund,  the  other  Pundit  at  the  Sudder  Court  of  Agra; 
and  No.  6  of  the  Record,  and  No.  2  of  the  Record;  being  the  two  opinions  of  the 
Calcutta  Pundit.  All  these,  except  the  later  opinions  of  Heerna  Nund  and  of  the 
Calcutta  Pundit,  which  were  taken  on  the  proceedings  in  review,  were  given  in 
answer  to  the  questions  put  by  the  Sudder  Court  before  its  first  judgment. 

The  questions  were  prefaced  by  the  following  preamble,  or  statement :  — 

A  dies,  leaving  two  Wives,  B  and  C,  who  inherit  his  property,  real  and  personal. 
B  and  C  make  a  complete  partition  of  the  property,  and  live  separately  from  each 
other.  C  dies,  having  as  blood  relations  a  Brother  and  an  Uncle ;  and  the  questions 
were — 

First.  Does  the  property  left  by  C  descend  by  inheritance  to  the  other  Widow,  B, 
or  to  the  Brother  or  Uncle  of  CI 

Second.  Would  C  be  competent  to  bequeath  liy  Will  to  her  blood  relatives  the 
share  of  the  property  wliich  she  inherited  from  A  (so  divided),  to  the  prejudice  of 
B,  who  is  still  living? 

It  will  be  observed  that  this  statement  assumes  a  complete  partition  b}-  the  act 
or  contract  of  the  two  Widows,  and  it  substitutes  an  Uncle  for  the  Father  of  the 
deceased  Widow.  The  only  variation  in  the  references  to  the  different  Pundits  was 
that,  from  accident  or  design,  that  to  Heerna  Nund  was  confined  to  real  property. 

To  these  questions  the  four  Benares  Pundits  [503]  answered: — First,  that  the 
Brother  of  C  was  her  foremost  heir,  and  after  him  her  Uncle,  and  that  while  these 
two  existed  B  could  not  succeed.  Second,  that  any  Testamentary  disposition  by  the 
Widow  of  the  property  which  she  had  inlierited  from  her  Husband  should  be  held 
valid,  the  property  having  been  exclusively  her  own,  and  that  she  was,  therefore,  at 
liberty  to  dispose  of  it  in  any  way  she  thought  proper. 

Three  out  of  the  four  consulted  Pundits,  appear  to  be  included  amongst  the 
twenty-one,  who  had  previously  given  the  opinion  above  referred  to  at  the  instance 
of  the  Appellant,  and  accordingly  the  two  opinions  are,  as  might  be  expected,  to  the 
same  effect  ;  except,  perhaps,  that  the  second  does  not  deny  so  strongly  as  the  first 
the  right  of  the  surviving  Widow  to  succeed  to  the  share  of  the  deceased  Widow  in 
any  case. 

The  answer  of  Ram  Nath  to  the  first  question  was,  that  C's  share  would  descend 
by  inheritance  to  B,  because  C  could  not  lie  succeeded  by  her  Brother  or  Uncle  during 
the  existence  of  her  Husband's  sapinda  ;  and  althougli,  in  his  answer  to  the  second 
question,  he  admits  the  power  of  C  to  defeat  this  right  of  B  by  her  Will,  he  rests  that 
power  of  disposition  solely  on  the  partition  assumed  by  the  statement.  He  says 
expressly,  "  She  could  not  have  done  so  had  the  property  been  jointly  held."  He 
makes  no  distinction  between  real  and  personal  estate. 

The  answers  of  Heerna  Nund  and  the  Calcutta  Pundit,  upon  which  the  ultimate 
judgment  was  in  great  measure  grounded,  was.  of  course,  in  favour  of  the  Respon- 
dents on  both  points.  They,  too,  make  no  distinction  between  real  and  per,sonal 
property.  The  fir.st  opinion  of  Heerna  Nund  was  confined  to  real  [504]  property; 
but  this,  as  he  explained  in  his  second  opinion,  was  because  the  reference  to  him  was 
so  confined. 

The  following,  tlien,  is  the  result  of  the  Bywustas  of  the  Pundits: — If  the  parti- 
tion, the  effect  of  which  will  be  afterwards  more  fully  considered,  were  out  of  the 
question,  all  the  Court  Pundits  would  agree  in  holding,  that  the  Respondent,  as  the 
next  heir  of  her  Husband,  is  entitled  to  take  by  succession  tlie  share  of  Doola  Baee  : 
and  that  that  right  cannot  be  defeated,  either  as  to  moveable  or  immoveable  pro- 
perty, by  the  Will  of  Doola  Baee.  Ram  Nath.  however,  holds  that,  by  reason  of  the 
partition.  Doola  Baee  acquired  the  right  of  disposition.  Again,  the  twenty-one  or 
twenty-two  Benares  Pundits  wlio  are  in  favour  of  the  Appellant's  title  are  opposed 
by  the  twenty-seven  Pundits  of  the  same  place,  who  have  given  their  opinion  in 
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favour  of  tlie  Respondeiil.     And  the  Bywustas  given  in  other  eases  are  more  favour- 
able to  the  Respondent  than  they  are  to  the  Apjiellant. 

The  Benares  I'undits  who  are  in  favour  of  the  Ajipellant  refer  only  generally  to 
the  Mitacshara,  but  the  particular  passages  on  wliieh  they  roly  are  probably  the  1st 
and  11th  sections  of  the  second  chapter,  and  especially  the  second  article  of  the  11th 
section.  Those  passages,  and  the  arguments  in  favour  of  the  Widow's  right  of 
disposition  which  were  deduced  from  them,  were  lately  under  the  consideration  of 
this  Committee  in  the  case  of  Miisxiimtit  Tliakoor  Deyhee  v.  Rai  Bahtk  Rain  (ante 
[11  Moo.  Ind.  App.],  p.  175).  The  following  i.s  the  conclusion  to  which  their  Lord- 
ships then  came: — "The  result  of  the  authorities  seems  to  be  that,  although,  ac- 
cording to  the  law  of  the  Western  schools,  the  Widow  may  have  a  power  ot^  [505] 
disposing  of  moveable  property  inherited  from  her  Husband,  which  she  has  nut 
under  the  law  of  Bengal,  she  is,  by  the  one  law,  as  by  tlie  other,  restricted  from 
alienating  any  immoveable  property  which  she  has  so  inherited;  and  tliat  on  hei- 
death  the  immoveable  property,  and  the  moveable,  if  she  has  not  otherwise  disposed 
of  it,  pass  to  the  next  heirs  of  her  Husband."  To  the  authorities  tlien  cited  and 
reviewed  by  their  Lordships  may  be  added  Sir  W.  Macnagliteu's  observations  in  his 
work  on  "  Hindoo  Law,"  Vol.  I.  pp.  19  to  21  ;  Cases  XIV.  and  XV.  in  the  second 
Volume  of  the  same  work.  pp.  .'52  and  37  ;  and  also  some  of  the  cases  which  will  here- 
after be  mentioned,  which,  whilst  they  support  the  doctrine  of  the  Widow's  power 
to  dispose  of  moveable  property,  admit  that  she  cannot  dispose  of  immoveable  pro- 
perty inlierited  from  her  Husband. 

It  must,  then,  be  taken  upon  the  authorities  to  be  settled  law  that  under  the  law 
of  Benares  a  Hindoo  Widow  has  not  the  power  to  dispose  of  immoveable  property 
inherited  from  her  Husband  to  the  prejudice  of  his  next  heirs  ;  and  the  only  question 
open  to  doubt  is,  whether  she  has  any  such  power  over  moveable  property. 

It  must  be  admitted  that,  in  favour  of  tliis  supposed  distinction,  there  appears 
at  first  sight  to  be  a  considerable  body  of  positive  authority.  In  the  case  of  Cossi- 
naufh  Bi/sack  v.  Iluroosuondry  Dahee  [2  Morlev's  Dig.  20i,  214],  the  leadina:  case 
upon  the  rights  and  disabilities  of  a  Hindoo  Widow  in  Bengal,  it  was  at  first  suppo.sed 
that  the  distinction  was  recognized  even  by  that  School.  The  first  decree  in  that 
case  declared  the  Widow  entitled  to  an  interest  for  life  in  tlie  immoveable,  and  to  an 
absolute  interest  in  the  moveable  [506]  estate  of  lier  late  Husband.  That  was  altered 
by  the  decree  made  on  a  Bill  of  review,  which  declared  her  entitled  to  the  real  and 
personal  estate  of  her  Husband,  to  be  possessed,  used,  and  enjoyed  by  her  as  a  Widow 
of  a  Hindoo  Husband,  dving  without  issue,  in  the  manner  prescribed  by  the  Hindoo 
law.  On  an  appeal  from  that  decree  the  whole  subject  was  reviewed  bv  Ijord  Gifford. 
His  judgment  (which  is  reported  in  the  Appendix  to  Mr.  Longueville  Clark's  Rules 
and  Orders),  whilst  it  establishes  that,  according  to  the  law  of  Bengal,  there  i.?  no 
distinction  between  moveable  and  immoveable  property  in  respect  to  the  WidD'\'s 
power  of  disposition  over  it,  seems  to  proceed  on  the  ground  that  the  Treatises  Known 
as  the  Vivada  Chintamani  and  the  Ratnacara  are  overruled  and  qualified  in  this 
respect  by  the  Daya-Bhaga  and  Dayatutwa,  which  give  the  law  to  Lower  Bengal,  and 
ihat  where  the  two  former  Treatises  prevail  the  distinction  may  exist.  This  judg- 
uient,  therefore,  affords  some  ground  for  the  argument  that  the  \a.v.  of  Bengal,  which 
does  not  recognize  the  distinction,  is  an  exception  from  the  general  Hindoo  law. 
Again,  in  Eajunder  Narain  Rae  v.  Bijai  Gobmd  Simj  (2  Moore's  Ind.  App.  Cases, 
181).  decided  here  in  1839,  the  right  of  the  Widow  to  dispose  of  moveable  property 
inherited  from  her  Husband,  and  its  devolution  on  her  dying  intestate,  are  treated 
as  open  questions  under  the  law  of  the  Mithila  school. 

Of  decided  cases  affirming  the  distinction,  we  have  that  in  the  High  Court  of 
Bengal,  which  was  cited  at  the  Bar  from  the  Indian  Jurist  of  the  31st  of  March, 
1866,  p.  128  ;  and  which  appears  to  be  a  case  governed  by  the  law  of  the  Mithila 
school.  [507]  We  have  further  the  four  cases  cited  in  the  judgment  in  that  case,  of 
which  two  show  that  the  distinction  has  been  recognized  by  the  Sudder  Court  of 
Madras  as  prevailing  in  the  Presidency  of  Madras  ;  and  two  show  that  it  has  also 
been  recognized  by  the  High  Court  of  Bombay  as  prevailing  in  that  Presidency. 
And,  lastly,  we  have  Case  VII.,  at  p.  46  of  the  Second  Volume  of  Sir  W.  Macnagliteu's 
"  Hindoo  Law,"  in  which  the  law  which  ought  to  have  been  applied  was  that  of  the 
Benares  school. 
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If  it  were  clear  that  the  law  ujioii  the  point  in  question  was  necessarily  the  same 
for  all  parts  of  India  except  those  Provinces  of  Lower  Bengal  which  are  governed  by 
the  l)aya-Bliaj.'a.  tliese  cases  might  afford  ground  for  saying  that  the  doctrine  under 
consideration,  however  questionable  originally,  must  be  taken  to  be  now  established 
by  a  course  of  decisions. 

Is,  however,  this  uniformity  of  the  law  to  be  presumed? 

The  Judges,  indeed,  of  the  High  Court  of  Calcutta  say.  in  the  judgment  just 
referred  to.  "■  This  case  comes  from  Tirhoot,  one  of  the  Districts  forming  the  ancient 
Province  of  Mithila,  but  the  law  is  admittedly  the  same  in  this  particular  both  for 
Mithila  and  for  the  Provinces  governed  by  the  Mitacshara."  Their  Lordships, 
however,  are  not  satisfied  that  this  statement  is  correct. 

The  Mitacshara  is  no  doubt  accepted  as  a  high  authority  by  all  the  Schools,  even 
by  that  of  Bengal,  when  it  is  not  controlled  by  the  Daya-Bhaga,  and  other  Treatises 
peculiar  to  that  School.  But  the  other  four  Schools  have,  like  that  of  Bengal,  though 
in  a  less  marked  degree,  their  particular  Treatises  [508]  and  Commentaries  which 
control  certain  passages  of  the  Mitacshara.  and  give  rise  to  the  differences  between 
those  Schools.  In  proof  of  this,  it  is  only  necessary  to  refer  to  the  preliminary  re- 
marks of  Sir  William  Macnaghten,  pp.  21  to  23.  From  these  it  would  appear  that, 
whilst  the  Mithila  Schools  follows  implicitly  the  Vivada  Chintamani  and  the 
Ratnacara  ;  the  South  of  India  the  Smriti  Chandrika  and  the  Madhavya  ;  and  the 
Presidency  of  Bombay  the  Vyavahara  Mayukha  ;  these  works  are  by  no  means  held 
in  equal  e.stimation  at  Benares. 

Now,  it  appears  from  the  judgment  of  Lord  Gifford,  that  the  works  which  were 
supposed  to  go  furthest  towards  establishing  the  distinction  between  moveable  and 
immoveable  property,  which  is  now  under  consideration,  were  the  Vivada  Chinta- 
mani and  the  Ratnacara.  These  may  well  be  taken  to  establish  such  a  distinction, 
according  to  the  law  of  Mithila,  and  yet  fail  to  do  so  according  to  the  law  of  Benares. 
Again,  the  Mayukha  is  cited  as  an  authority  for  the  decision  of  the  case,  at  p.  -13  of 
the  second  volume  of  Macnaghten's  Hindoo  Law.  And,  in  the  judgment  under  ap- 
peal, it  is  e-xpressly  stated  that  that  Treatise  is  not  accepted  as  an  authority  by  the 
Benares  school;  and,  consequently,  that  the  case  in  question  was  not  binding  on  the 
Court.  In  like  manner  the  law-  established  by  the  two  decisions  at  Madras,  if  it  be 
so  established,  may  depend  on  Treatises  and  authorities  peculiar  to  the  South  of 
India,  and  not  accepted  at  Benares.  From  the  reports  of  these,  at  p.  117  of  the 
Sudder  Decisions  for  18i9,  and  at  p.  77  of  the  Sudder  Decisions  for  1850,  it  appears 
that  both  were  decided  on  the  Bvnvustas  of  Pundits.  In  the  former  [509]  case  the 
authorities  relied  on  by  the  Pundits  are  not  given  ;  but  in  the  latter,  mention  is 
made  of  the  Books  called  Madhaveyen  and  Suraswativilasa,  as  well  as  of  the  Mitac- 
shara (there  called  Vijnyaneswara)  ;  and  it  apjpears,  from  Sir  William  Macnaghten's 
remarks,  that  the  two  latter  works  are  of  paramount  authority  in  the  Territories 
dependent  on  the  Government  of  Madras,  whilst  they  are  not  enumerated  amongst 
the  works  accepted  at  Benares. 

If  this  be  so,  it  follows  that,  even  if  the  above-mentioned  cases  were  correctly 
decided,  they  are  bv  no  means  conclusive  on  the  present  question.  The  decision  of 
the  High  Court  of  Calcutta,  in  so  far  as  it  confirmed  the  title  of  the  Purchaser  of  the 
Government  promissory  notes,  might  have  been  rested  on  the  general  law  relating 
to  the  transfer  of  negotiable  paper,  and  that  case,  so  far  as  it  involved  the  question 
now  under  consideration,  and  the  case  in  the  second  volume  of  Moore's  Indian  Appeal 
Cases,  were  determinable  by  the  law  of  Mithila ;  the  two  cases  in  the  High  Court  of 
Bombay,  and  the  cases,  No.  VII.,  at  p.  46  of  the  Second  Volume  of  Macnaghten's 
■"  Hindoo  Law,"  were  decided  according  to  the  peculiar  law  of  the  Bombay  Presi- 
dency, including  the  Mayukha  :  and  those  at  Madras  according  to  the  law  of  that 
Presidency.  None  of  them  necessarily  govern  a  case  to  be  decided  according  to  the 
law  of  Benares. 

How.  then,  does  the  law  stand  independently  of  these  decisions? 

The  startling  difference.?  of  opinion  amongst  the  Pundits  show  that  the  question 
cannot  be  taken  to  be  clearly  settled  by  the  authorities  accepted  at  Benares. 

The  text  of  the  Mitacshara,  on  which,  as  has  already  been  shown,  the  Appellant 
must  mainly  rely,  [510]  is  the  second  paragraph  of  section  XL  of  Chapter  II.,  which 
includes  "  property  which  she  may  have  acquired  by  inheritance  "  in  the  enumera- 
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tion  of  women's  peculiar  propert}-.  These  words  make  no  distinction  butwuen  move- 
able and  immoveable  property;  yet  it  is  settled,  beyond  all  question,  as  we  have 
already  stated,  that  the  immoveable  property  which  a  woman  inherits  from  her 
Husl)and  cannot  be  disposed  of  by  her,  and  does  not  pass  as  her  stridhun.  The 
legitimate  inference  from  this  seems  to  be,  that  neither  moveable  or  immoveable 
property  inherited  from  her  Husliand  forms  part  of  a  woman's  peculiuni  or  stridhun. 
Sir  William  H.  Macnaghten,  indeed,  ("  Hindoo  Law,"  Vol.  I.,  p.  -'58),  excludes  from 
•stridhun  all  the  different  kinds  of  property  enumerated  in  the  last  clause  of  the 
paragraph  in  (]uestion. 

On  the  other  hand  it  may  be  argued  that  the  text  is  exjilicit  ;  that  it  includes  under 
the  head  of  stridhun  all  property  inherited  from  the  Husband  ;  that  from  tlie  fact 
of  its  inclusion  the  power  of  disposition  over  it  is  prima  facie  to  be  inferred  ;  but  that 
the  right  to  alienate  immoveable  property,  whether  inherited  from  the  Husband  or 
given  by  him  in  his  lifetime,  having  been  taken  away  by  positive  texts,  the  distinc- 
tion in  this  respect  between  moveable  and  immoveable  property  has  arisen. 

This  argument,  however,  would  fail  to  show  why  immoveable  property,  inherited 
from  a  Husband,  should  not  (and  all  the  decided  cases  show  it  does  not)  descend 
as  stridhun  ;  but  passes,  on  the  Widow's  death,  to  the  next  kin  of  the  Husband. 
The  truth  seems  to  be,  that  the  tests  which  restrict  a  woman's  power  of  disposition 
over  immoveable  property  given  to  her  by  her  Husband  in  his  lifetime,  are  different 
[511]  from  those  which  both  restrict  her  power  over  mimoveable  property  inherited 
from  her  Husband,  and  regulate  the  course  of  its  devolution. 

To  the  former  class  belong  the  text  of  Nareda :  ''  Property  given  to  her  by  her 
Husband  through  pure  affection,  she  may  enjoy  at  her  pleasure  after  his  death,  or 
may  give  it  away,  except  land  or  houses;"  and  the  text  of  Katyayana  :  "What  a 
woman  has  received  as  a  gift  from  her  Husband  she  may  dispose  of  at  pleasure 
after  his  death,  if  it  be  moveable;  but  as  long  as  he  lives,  let  her  preserve  it  with 
frugality."  To  the  second  class  belongs  the  text  of  Katyayana,  on  which  the  judg- 
ment under  appeal  so  much  proceeds,  viz. :  "  The  childless  Widow  preserving  inviolate 
the  bed  of  her  Lord,  and  strictly  obedient  to  her  spiritual  Parents,  may  frugally 
enjoy  the  estate  or  property  until  she  die;  after  her  the  legal  heirs  shall  take  it." 
W^e  take  these  Texts  as  rendered  by  Colebrooke,  Dig.,  Vol.  TIL  p.  575  and  p.  576. 

It  is  impossible  to  deny,  as  will  be  seen  on  reference  to  the  Digest,  that  there  has 
been  a  considerable  conflict  of  opinion  amongst  the  Commentators  concerning  the 
text.     The  better  opinion,  however,  seems  to  be,  that  they  relate  to  different  subjects. 

Again,  tlie  latter  text  certainly  includes  both  moveable  and  immoveable  property  ; 
and  it  seems  to  be  only  by  reason  of  confounding  the  law  as  to  property  given  by, 
with  that  relating  to  property  inherited  from  the  Husband,  that  the  words  "  after 
her  the  legal  heirs  shall  take  it  "  can  be  restricted  to  the  immoveable  portions  of 
the  Husband's  estate.  The  preponderance  of  authority  is  certainly  in  favour  of 
the  proposition  that,  whether  the  Widow  has  or  has  [512]  not  the  power  to  dispose  of 
inherited  moveables,  they,  as  well  as  the  immoveable  property,  if  not  disposed  of, 
pass  on  her  death  to  the  next  heirs  of  the  Husband. 

It  is  also  worth  remarking,  that  the  doctrine  that  property  inherited  from  her 
Husband  forms  part  of  a  woman's  stridhun  receives  no  countenance  from  two  of  the 
Treatises  current  in  other  Schools  which  are  supposed  to  recognize  the  Widow's  power 
to  dispose  of  moveables  so  inherited.  Both  the  Vivada  Chintamani  and  the  Mayukha 
confine  stridhun  within  the  definitions  of  Menu  and  Katyayana.  They  exclude 
property  inherited,  and  the  other  acquisitions  which  are  comprehended  in  the  last 
clause  of  the  paragraph  in  the  Mitacshara,  but  are  excluded  by  Sir  W.  Macnaghten.  • 

They  have  distinct  chapters  for  "  the  separate  property  of  women,"  and  "  her 
right  of  succession  to  a  husband  who  leaves  no  son."  The  Vivada  Chintamani  ex- 
pressly says  (p.  262),  that  the  text  of  Katyayana  does  not  refer  to  the  peculiar 
property  of  a  woman  ;  and  although  it  cites  from  Katyayana,  "  Let  a  woman  on  the 
death  of  her  Husband  enjoy  her  Husband's  property  at  her  discretion,"  and  explains 
"that  this  refers  to  property  other  than  immoveable,"  it  also,  at  page  292,  quotes 
from  tlie  Mahabharata,  "  For  women  the  heritage  of  their  Husbands  is  pronounced 
applicable  to  use.  Let  not  women  on  any  account  make  waste  of  their  Husband's 
wealth  ;  "  to  which  it  adds,  by  way  of  explanation,  "  Here  waste  means  sale  and  gift 
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Ht  their  own  choice."     (See  Vivada  Chintauiaiii,  pp.  1'56  and  266,  and  Mayukha, 
pp.  t>4  and  78). 

Another  argument  against  including  the  wealth  inherited  from  her  Husband  in 
a  woman's  stridhun,  [513]  as  defined  by  the  '2ud  clause  of  the  11th  section  of  the  "ind 
chapter  of  the  iMitiicshara,  may  l)e  derived  from  the  clauses  11  to  25  (l)oth  inclusive) 
of  the  same  section.  These  declare  the  Husband  to  be,  in  default  of  the  issue,  the 
heir  to  "  the  whole  property  as  before  described,  cl.  11."  This  is  intelligible,  if  the 
words  "  property  which  she  may  have  acquired  hj  inheritance,"  in  the  second  clause, 
are  considered  to  be  property  inherited  in  her  Husband's  lifetime,  or  from  some 
persons  other  than  him. 

The  reasons  for  the  restrictions  which  the  Hindoo  law  imposes  on  the  Widow's 
dominion  over  her  inheritance  from  her  Hu.sband,  whether  founded  on  her  natural 
dependence  on  others,  her  duty  to  lead  an  ascetic  life,  or  on  the  impolicy  of  allowing 
the  wealth  of  one  family  to  pass  to  another,  are  as  applicable  to  personal  property 
invested  so  as  to  yield  an  income  as  they  are  to  land.  Tlie  more  ancient  Texts  import- 
ing the  restriction  are  general.  It  lies  on  those  who  assert  that  moveable  property 
is  not  subject  to  the  restriction  to  establish  that  exception  to  the  generality  of  the  rule. 
The  diversity  of  opinion  amongst  the  Benares  Pundits  is  sufficient  to  show,  that  the 
supposed  distinction  between  moveable  and  immoveable  property  is  anything  but  well 
established  in  that  School.  And  the  unanimous  judgment  of  the  five  Judges  of  the 
Sudder  Court,  supported  by  the  opinion  of  the  Court  Pundits  has,  in  this  case,  ruled 
that  the  distinction  does  not  exist.  Such  a  judgment  ought  not  to  be  lightly  over- 
ruled. 

Their  Lordships,  therefore,  have  come  to  the  conclusion  that,  according  to  the 
Law  of  the  Benares  School,  notwithstanding  the  ambiguous  passage  in  the  Mitac- 
shara,  no  part  of  her  Husband's  estate,  [514]  whether  moveable  or  immoveable,  to 
which  a  Hindoo  woman  succeeds  by  inheritance,  forms  part  of  her  stridhun,  or 
particular  property  ;  and  that  the  Text  of  Katyayaua,  which  is  general  in  its  terms 
and  of  which  the  authority  is  undoubted,  must  be  taken  to  determine — first,  that  her 
power  of  disposition  over  both  is  limited  to  certain  purposes;  and,  secondly,  that  on 
her  deatli  both  pass  to  the  next  heir  of  her  Husband.  They  have  already  stated  the 
grounds  on  which  they  think  that  the  cases  decided  in  India  are  not  necessarily  in 
conflict  with  those  conclusions.  It  is  unnecessary  for  them  to  express  any  opinion 
touching  the  correctness  of  those  decisions;  except  that,  in  so  far  as  they  proceed — 
as  that  in  the  High  Court  of  Calcutta  unquestionably  does  in  part  proceed — on  a 
different  construction  of  the  passage  in  the  Mitacshara,  they  cannot  be  supported  on 
that  particular  ground. 

Their  Lordships  have  now  to  consider,  whether  the  effect  of  the  so-caUed  partition 
was  to  give  Doola  Baee  any  power  of  disposition  over  her  share  which  she  would 
not  otherwise  have  had. 

The  case  is  wholly  distinguishable  from  those  in  which  a  Widow,  having  a  right  to 
an  ascertained  share  upon  a  partition  with  coparceners,  who  have  an  absolute  interest 
in  their  shares,  is  put  by  them  into  possession  of  that  share.  In  such  case  it  may 
be  a  question,  whether  her  interest  does  not  become  absolute ;  though  in  a  case  coming 
from  Lower  Bengal  the  contrary  was  decided  by  this  Committee  on  an  appeal  from' 
the  Supreme  Court  of  Calcutta.  But  here  the  so-called  partition  was  between  two 
Widows,  each  having  the  limited  interest  of  a  Hindoo  Widow  in  her  Husljand's  estate. 
It  does  not  appear,  [515]  that  it  was  made  at  the  suit  or  on  the  application  of  either. 
It  was  made  by  Order  of  a  Judge  who,  in  the  particular  proceeding  (one  under  Act, 
.  No.  XIX.  of  18il),  had  no  jurisdiction  to  determine  questions  of  title  ;  and  who  could 
only  deal  with  the  right  to  possession.  It  is  difficult  to  see  how  such  a  partitioa 
could  enlarge  either  Widow's  estate,  soi  as  to  give  her  a  disposition  which  she  would 
not  otherwise  have  had  against  the  next  heirs  of  her  Husband. 

It  may  be  said,  that  the  question  here  is  only,  whether  the  Respondent  has  not, 
by  her  partition,  lost  her  right  by  survivorship.  There  is,  however,  no  proof  of  any 
contract  to  make  a  partition,  and,  as  part  of  that  contract,  to  release  the  rights  of 
survivorship,  supposing  it  to  have  been  competent  to  the  Widows  to  enter  into  such 
a  contract.  There  was,  as  has  already  been  shown,  no  jurisdiction  in  the  Court  to 
make  a  complete  partition  in  invitam.  The  transaction  seems  to  have  been  merely 
an  arrangement  for  separate  possession  and  enjoyment,  leaving  the  title  to  each  share 
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unaffected.  The  acquiescence  of  the  Widows  in  the  Judge's  proceedings  cannot 
have  done  more  than  bind  each  not  to  disturb  the  other's  possession. 

If  this  be  so.  it  follows  that  the  opinions  of  those  Pundits  which  were  given  in 
favour  of  the  Appellant,  on  the  assumption  of  a  complete  and  regular  partition, 
lose  much  of  their  power.  It  follows  also,  that  the  case  of  the  Respondent  is  stronger 
than  it  would  have  been  had  she  claimed  merely  as  next  heir  to  her  Husband  in  succes- 
sion to  Doola  Baee.  For  the  estate  of  two  Widows,  who  take  their  Husband's  property 
bv  inheritance  is  one  estate.  The  right  of  survivorship  is  so  strong  that  the  survivor 
takes  [516]  the  whole  property,  to  the  exclusion  even  of  Daughters  of  the  deceased 
Widow  (2  W.  H.  Macnaghten's  ■'  Hindu  Law,"  p.  .38.  note  1).  They  are,  therefore, 
in  the  strictest  sense,  coparceners,  and  between  undivided  coparceners  there  can  be 
no  alienation  by  one  without  the  consent  of  the  other.  And,  accordingly,  this  case 
might  have  been  decided  in  favour  of  the  Respondent  on  this  ground  alone. 

Upon  the  whole,  then,  their  Lordships  are  of  opinion,  that  the  decree  under 
appeal  is  substantially  right,  and  ought  to  l)e  affirmed.  Considering,  however,  that 
what  has  here  been  decided  in  respect  to  Doola  Baee's  interest  is  equally  applicable 
to  that  of  the  Respondent,  and  that  the  latter  is  said  to  have  assumed  a  power  of 
disposing  of  her  own  share,  they  think  it  may  be  well  to  insert  in  the  decree  a  declara- 
tion, that  the  property  recovered  by  the  Respondent  is  to  be  posses.sed  and  enjoyed 
by  lier  as  a  Widow  of  a  Hindoo  Husband  dying  without  issue,  in  the  manner  pre- 
scribed by  the  Hindoo  law.  Their  Lordships  will  humbly  recommend  Her  Majesty, 
with  that  variation,  to  confirm  the  final  decree  of  the  Sudder  Court  of  Agra.  The 
Appellant  must  pay  the  costs  of  this  appeal. 

[See  AumirtolaU  Baste  v.  Rajoneekant  Mitter,  1875,  L.R.  2  Ind.  App.  126.] 


[517]  NAWAB  UMJAD  ALLY  KRk^—AppeUant;  MUSSUMAT  MOHUMDEE 
BEGUM  and  MUSSUMAT  NAWAB  BEGUM,  AFZUL  MUHUL  and  Others,— 
Respondents  *  [Nov.  29,  30,  1867], 

On  appeal  from  the  Court  of  tlie  Judicial  Commissioner  of  Otide. 

A  gift  inter  vivo^  of  Government  promissory  Notes,  negotiable  securities,  by 
a  Father  to  his  only  Son  (Mahomedans  of  the  Sheah  sect),  accompanied  by 
delivery  of  possession,  and  a  transfer  into  the  Son's  name,  without  any  reserva- 
tion of  the  dominion  over  the  corpus  by  the  Donor,  except  a  stipulation  for  the 
right  to  the  accruing  interest  on  the  Notes  during  the  Donor's  life,  to  be  applied 
by  him  to  certain  religious  and  charitable  purposes,  is  a  valid  gift  by  the 
Mahomedan  law  of  the  Sheah  school,  and  creates  a  trust  on  the  Donee  to  pay 
the  interest  to  the  Donor  during  his  life. 

Whether  the  non-assent  of  the  heirs  vitiates  a  Will  of  a  Mahomedan  made  in 
favour  of  one  heir  to  the  prejudice  of  the  other  heirs.     Quarrel 

The  law  of  succession,  ah  intestato,  applies  only  to  the  assets  which  constitute 
the  succession. 

Special  leave  to  appeal  was  granted  ex  parte.  The  Appellant  made  only  two  of  the 
parties  to  the  suit  Respondents.  On  application  by  another  party  to  the  suit, 
whose  interest  was  affected  by  the  ajjpeal,  the  original  petition  for  leave 
to  appeal  was  ordered  to  be  amended,  and  the  party  applying  made  a  co- 
Respondent. 

This  was  an  administration  suit. 

The  suit  was  brought  in  the  Court  of  the  Civil  Judge  at  Lucknow,  and  involved 
the  right  to  the  inheritance  and  division  of  the  property  of  Nawab  Moonuwurood 
Dowlah,   a   Mahomedan  of  the   Sheah  sect,   who   died   at   Lucknow.     The  two   first 


*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James  W. 
Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  Williams,  and  the  Right  Hon.  the 
Lord  Justice  Rolt.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Respondents  were  the  Plaintiffs  and  the  Appellant  the  [518]  principal  Defendant. 
The  object  of  the  suit  was  for  an  account  and  division  of  the  assets  of  the  deceased, 
according  to  the  Slieali  school  of  Mahomedan  law.  A  separate  claim  was  set  up  by 
Afzur  Muhul,  liis  Widow,  in  respect  of  her  dower. 

Tlie  fact.s  of  the  case  were  as  follow  :  — 

Nawab  Moouuwurood  Dowlah  was  for  many  years  Prime  Minister  of  Oude  under 
the  native  Royal  dynasty,  and  who  was  reputed  to  have  been  possessed  of  immense 
wealth,  of  which  a  great  portion  was  invested  in  Promissory  notes  of  the  British 
Government,  commonly  called  Company's  paper,  which  form  the  securities  of  the 
public  Creditors  in  respect  of  portions  of  the  public  funded  debt  in  India. 

These  Promissory  notes  were  negotiable  instruments  payable  to  order,  and  the 
ri<»ht  therein  is  transferable  and  passes  by  endorsement  to  the  person  to  whom  the 
same  are  made  payable,  or  in  whose  name  they  happen  to  stand. 

It  appeared  that  about  the  year  1848,  the  Nawab  made  a  gift,  which  was  the  prin- 
cipal question  in  the  appeal,  transferring  and  endorsing  some  of  the  Government 
Promissory  notes,  then  belonging  to  him  and  standing  in  his  name,  into  the  name 
of  the  Appellant,  his  only  Son.  Tliese  transferred  notes  represented  the  aggregate 
amount  of  S.Rs.  6,74,000.  In  the  year  1853,  notice  was  given  by  the  Government 
that  the  Government  notes  belonging  to  the  public  loan,  of  which  the  last-mentioned 
notes  formed  a  part,  were  about  to  be  paid  off,  and  such  notes  were  accordingly  called 
in  by  the  Government.  An  option  was  given  by  the  Government  to  the  holders  of 
such  notes  to  transfer  the  amount  thereof  into  another  public  loan,  kept  in  Company's 
Rupees,  the  then  [519]  currency,  and  bearing  interest  on  the  equivalent  amount  in 
Company's  rupees  at  the  reduced  rate  of  four  per  cent  per  annum.  At  this  juncture, 
the  Appellant  exercised  his  right,  as  owner  of  the  Government  notes  for  S.Rs.  6,74,000 
by  giving  the  necessary  orders  to  the  Government  Officer  at  Calcutta  to  transfer  the 
amount  standing  at  his  credit  with  the  Government  to  the  other  public  loan  bearing 
interest  at  four  per  cent,  and  effected  the  transfer,  and  of  other  Promissory  notes  in 
lieu  of  the  Sicca  rupee  notes,  equivalent  to  a  sum  of  C.Rs.  7, .35, 300,  in  the  name  of 
the  Appellant.  It  further  appeared,  that  the  Appellant  had  written  to  Calcutta, 
directing  that  the  interest  on  the  Government  notes  should  be  remitted  to  his  father, 
the  Xawab  at  Lucknow,  and  that  the  interest  was  appropriated  by  his  order,  on 
account  of  pay  of  Sayudut  ool  mominim  (poor  Pensioners),  on  account  of  the  estab- 
lishment of  the  Emambarah  and  of  the  Cemetery,  etc.,  and  also  for  expenses  at  the 
annual  Festival  called  the  Mohurrum  ;  and  that,  when  the  accruing  interest  did  not 
suffice,  the  Xawab  used  to  advance  out  of  his  own  funds,  and  sometimes  ordered, 
but  rarely,  a  portion  of  that  money  to  be  expended  for  his  personal  purposes.  The 
interest  used  to  be  sent  to  the  Nawab  with  a  Letter  from  the  Government  Officer, 
stating  it  to  be  "  to  account  of  Umjud  Ally's  notes." 

The  Nawab  also,  in  his  lifetime,  transferred  to  and  endorsed  in  the  name  of  the 
Respondent,  Iftikharoonnissa  Begum,  his  Wife,  other  Government  notes  to  the 
amount  of  Rs.  2.41.600. 

In  the  Hijree  year  1262,  corresponding  with  the  year  1846,  C.E.,  the  Nawab 
executed  two  several  deeds  of  gift,  called  Hibbanamahs,  in  favour  of  the  [520]  Appel- 
lant, and  by  which  lie  gave  certain  houses,  situate  in  Lucknow  and  elsewhere,  to  him 
absolutely,  at  the  same  time  delivering  over  the  possession  of  the  same  to  the  Appel- 
lant :  and  on  the  1st  of  November,  1856,  C.E.,  he  also  executed  an  instrument,  called 
a  Soolenamah,  or  Deed  of  conditional  grant,  for  the  consideration  therein  mentioned, 
in  favour  of  the  Appellant,  by  which  he  granted  to  him  (reserving  to  himself  only  the 
use  of  the  same  during  his  life)  certain  Malguzary  Villages  or  lands  in  the  Furrucka- 
bad  District,  in  respect  of  wliich  mutation  of  names  was  effected  at  the  time,  together 
with  houses  and  personal  property  therein  described;  but  especially  excepting  from 
such  personal  property,  jewels  and  other  properties  which  were  therein  stated  to  have 
been  left  by  the  Nawab  to  his  four  daughters,  the  Respondents.  And  it  was  therein 
mentioned,  that  the  Appellant  had  accepted  the  grant  of  the  property  aforesaid. 
Two  other  similar  Deeds,  and  also  called  Soolnamahs.  were  executed  by  him,  on  the 
1st  of  June,  1857,  in  favour  of  Mahomed  Baker  Ally  Khan  and  Mahomed  Jafer  Ally 
Khan,  two  of  the  sons  of  the  Appellant,  and  by  wliich  the  Nawab  granted  to  them 
respectively  other  real  or  immoveable  estates  in  Zillah  Khyrabad  and  Zillah  Lucknow, 
and  reserving  to  himself  the  usufruct  thereof  during  his  lifetime. 
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In  the  year  ]Si'u  the  Mutiny  broke  out  over  the  North-western  Provinces  of 
Britisli  India,  and  on  the  ;50th  of  June  in  that  year  the  Battle  of  Chinut  was  fought ; 
and  on  the  following  day,  the  Xawab  being  alarmed  for  his  jiersonal  safety,  Hed  from 
his  House,  whieii  was  looted  by  the  Uebeis,  and  only  some  ])roperty  in  secreted  re- 
cesses escaped  pillage.  He  took  [521]  refuge  at  his  son-in-law's  House,  the  Respond- 
ent, Aboo  Toorab  Khan,  from  whence,  on  the  2'ird  .luly,  he  returned  to  his  own  House. 
Again  he  attempted  to  Hy,  but  was  taken  Prisoner  and  carried  into  the  camp  of  the 
Rebels.  It  was  alleged,  that  while  in  custody  he  made  a  Will  and  supplement,  called 
Bund,  hereafter  mentioned,  the  validity  of  which  was  contested  in  the  suit. 

The  British  power  having  been  re-established  ;  on  the  15th  of  March,  1858,  a 
Proclamation  was  made  by  the  Government  of  India,  stating,  that  the  British  Armv 
was  in  possession  of  Lucknow,  and  that  the  City  was  at  the  mercy  of  the  British 
(Government,  after  having  been  rebelliously  defied  and  resisted  for  nine  months  by 
a  mutinous  soldiery,  supported  by  the  inhabitants  of  the  City  and  Province  of  Oude 
at  large.  The  tiovernor-General  then  proclaimed  to  the  people  of  Oude  that,  with 
certain  exceptions  (therein  specified),  the  proprietary  right  in  the  soil  of  the  Province 
was  confiscated  to  the  British  Government,  which  would  dispose  of  that  right  in  such 
manner  as  it  may  seem  fitting,  and  directing  that  the  Talookdars  and  Land-owners 
should  throw  themselves  upon  the  justice  and  mercy  of  the  British  Government. 

The  Xawab  died  on  the  -tth  of  October,  1858,  leaving  him  surviving  one  Sou,  the 
Appellant,  and  the  four  Daughters  and  a  Widow,  the  Respondents,  his  heirs-at-law, 
according  to  the  Imamyah  Code  of  Mahomedan  Law. 

It  appeared  that  the  late  Xawab,  by  a  Letter,  dated  the  8th  of  May,  1858,  addressed 
to  the  Deputy  Conuuissioner  of  Lucknow,  submitting  that,  as  the  British  Government 
wei'e  supposed  to  be  just  and  [522]  equitable,  they  would  not  wish  to  confiscate 
"  Houses  or  Gardens,"  and  referring  to  certain  Houses  and  mango  gardens  stated  to 
belong  to  him,  and  to  be  in  his  possession.  The  only  garden,  however,  that  was 
mentioned  was  that  of  Wuzeer  Bagh  ;  but  no  claim  for  exemption  or  restoration  of 
any  other  landed  property  appeared  to  have  been  made  by  the  Nawab  in  such  Letter, 
or  otherwise,  in  his  lifetime. 

On  the  5th  of  May,  1860,  the  British  (Jovernment  granted  to  tlie  Appellant  and  his 
heirs  the  projjrietary  rights  and  interests  of  the  estates  or  villages,  situate  in  the 
Districts  of  Lucknow,  Seetapore,  and  Roy  Bareilly,  in  the  Province  of  Oude,  by  a 
Firman  of  that  date.  The  Appellant  was  accordingly  put  into  the  possession  of  the 
last-mentioned  estates,  paying  the  Malguzary  reserved  by  the  grant  to  the  British 
Government. 

It  appeared  that,  as  long  ago  as  the  25th  of  April,  1844,  the  name  of  the  Appellant 
had  been,  on  the  death  of  the  X'^awab,  substituted  for  the  name  of  the  latter  as  pro- 
prietor of  certain  Malguzary  situate  in  the  District  of  Furruckabad,  in  the  Books  of 
the  Collector  of  that  District. 

The  Appellant  obtained  a  certificate  of  administration  of  his  Father's  estate  under 
Act,  No.  .\XVII.  of  1860,  subject  to  the  obligation  to  render  accounts. 

The  Respondents,  Mussumat  Moliumdee  Begum  and  Mussumat  Xawab  Begum,  two 
of  the  Appellant's  Sistgrs,  claimed  to  be  associated  with  him  in  the  administration 
of  the  estate;  and  in  a  summary  proceeding  before  the  Civil  Judge  on  the  28th  of 
April,  1860,  the  Appellant  admitted  their  rights  as  co-heirs  with  others,  but  sulj- 
mitted,  tliat  they  should  be  post-[523]-poiied  to  the  pavment  of  debts  and  dower  to  the 
Widow,  and  satisfaction  of  dower  under  the  alleged  Will,  which  was,  however,  con- 
tested by  these  last-mentioned  Respondents. 

The  cez-tificate  of  administration  was  withdrawn  on  account  of  some  irregularity 
in  its  issue,  and  another  was  subsequently  issued  to  the  Appellant,  under  the  above 
Act,  on  the  expressed  condition  of  his  rendering  a  full  account  or  inventory  of  the 
entire  property,  including  not  only  the  property  of  the  Xawab  admitted  by  him  to 
be  divisible,  but  also  that  which  had  Ijeen  especially  given  to  himself,  as  before 
stated  :  also  on  condition  that  he  would  distribute  the  assets  regarding  the  divisi- 
bility of  which  there  was  no  dispute  among  the  parties.  The  Respondents  objected 
to  this  certificate  being  granted  without  taking  security  from  the  Appellant,  which 
objection  was  overruled  by  the  Judicial  Commissioner,  who  left  the  Objectors  to  a 
regular  suit  to  recover  such  portion  of  the  estate  of  the  X'awab  as  they  claimed. 

Accordingly,  on  the  18tli  of  December,  1860,  the  suit  in  which  the  present  appeal 
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has  arisen  was  commenced  by  the  two  first-mentioned  Respondents,  the  daughters  of 
the  hue  Xawab,  filing  a  plaint  in  the  Civil  Court  of  Lucknow  against  the  Appellant 
and  other  ])ersons.  The  claim  set  up  by  the  plaint  was  founded  on  their  hereditary 
right  and  title,  which  tliey  sought  to  establish,  as  joint  heirs,  to  a  two  annas  and  two 
pice  share  each  (the  whole  into  sixteen  annas  being  nominally  divided)  in  the  whole 
of  the  moveable  and  immoveable  estate  and  proi)erty  left  by  the  Nawab,  taken  pos- 
session of  bv  the  Appellant  and  the  Respondent,  Aboo  Toorab  Khan  ;  tlie  late  Nawab 
[524]  having,  as  it  was  alleged,  died  without  executing  any  Will,  Soolenamah,  or  other 
dmument  affecting  their  title.  The  plaint  furtlier  claimed  proprietary  possession 
of  the  villages  situate  in  the  Districts  of  Seetapore,  Roy,  Bareilly,  Lucknow,  and 
other  places  in  the  Province  of  Oude,  as  also  of  the  villages  in  the  Furruckabad 
District,  of  the  Houses  lying  in  Lucknow,  Furruckabad,  and  Cawnpore,  and  of  other 
immoveable  property  lying  in  the  British  Territory  ;  also  interest  on  the  Govern- 
ment Promissory  notes,  and  the  latter  themselves,  and  the  interest  of  the  Govern- 
ment notes  invested  for  the  maintenance  of  the  Hoosainabad  Emambarah,  and  all 
in  proportion  to  their  shares.  The  plaint  concluded,  by  alleging  the  falsity  of  the 
several  documents  and  the  Will,  which  latter  the  Plaintiffs  alleged  was  a  forgery  ;  and 
also  averred  that  the  late  Nawab  was  the  real  owner  of  the  Government  Promissory 
notes  for  Rs.  7,35,300  standing  in  the  Appellant's  name,  and  of  those  to  the  value  of 
Rs.  2,41,  600  standing  in  the  name  of  the  Respondent,  Afzul  Muhul,  the  Widow  ;  and 
that  she  and  the  Appellant  were  merely  ism  furzee  (nominal)  holders  ;  that  Hukeem 
Meer  Ally,  another  of  the  Respondents,  was  a  mere  nominal  holder  of  the  landed 
estate  ;  and  that  the  Respondent,  Afzul  Muhul,  the  Widow,  possessed  no  right  to  the 
dower  claimed  by  her  to  the  amount  of  Rs.  4,50,000. 

On  the  10th  of  June,  1861,  a  written  statement,  purporting  to  embody  what  had 
been  urged  verbally  in  support  of  the  Plaintiff's  claim,  was  filed  by  them  in  the  Civil 
Court.  In  that  document  a  claim  was  for  the  first  time  set  up  to  the  immoveable 
estate  confiscated  and  afterwards  granted  by  the  Government  to  the  Appellant, 
under  the  before-mentioned  Firman,  [525]  submitting  that,  as  there  was  no  new 
conveyance  by  his  Father  to  him  after  the  confiscation,  the  title  under  the  Soolenamah 
failed  ;  and  as  he  could  only  be  regarded  as  taking  the  grant  from  Government  as 
the  sole  male  representative  of  the  late  Nawab,  he  was  bound  to  make  a  suitable 
pirovision  for  his  co-heirs,  as  was  customary  under  the  law  of  primogeniture  in  the 
Province.  They  admitted,  that  they  had  received  the  sum  of  Rs.  2,68,404.  4a.  4p., 
Ijut  claimed  to  receive  more  from  the  estate  of  the  deceased  Nawab,  and  they  alleged 
that  the  following  constituted  part  of  his  estate:  — 

RS.  A. 

1.  Ism  furzee  notes  held  in  name  of  Defendant  ....     7,35,300     0 

2.  Ism  furzee  notes  held  in  name  of  the  Widow  of  deceased    .  .     2,41,600     0 

3.  Sum   paid  to  Ifhtikliaroonissa  Begum,  alias  Ufzul   Muhul,  the 

Widow,  being  over  and  above  of  what  is  acknowledged  by  the 

Defendant  to  be  her  one-eighth  of  the  divisible  estate  .  .     4,50,000     0 

4.  Talooks  held  ism  furzee,  in  possession  of  Umjud  Ally,  under  false 

deed  of  gift  under  the  name  of  deceased  (deed  being  vn  favour 
of  Umjud)  the  genuineness  of  which  deed  is  denied.  Total 
malguzary  of  the  real  estate  (approximately):  — 

In    Oudh,    1    per   an., 55,000 

In    Futtehgurh,    about 5,000 

60,000    0 


[526]  N.B.  Besides  Houses  and  godowns  in  both  Provinces. 

5.  Rud  muzalim  (for  the  benefit  of  deceased's  soul),  amount  kept 

under  this  head  by  Nawab  L'mjud  Ally,  as  provided  for  by 

the    alleged    Will 5,43,303   10 

6.  Waseeka,  a  portion  of  the  Hosanebad  trust,  paid  monthly  to  the 

deceased,  and  claimed  to  be  heritable. 

7.  Household  property  belonging  to  the  estate,  and  jewellery  to  an 

immense  amount,  alleged  to  have  been  lost  in  the  loot. 

An  account  of  the  division  of  Government  notes  was  filed  by  the  Appellant,  by 
which  it  appeared  that  he  had  delivered,  according  to  the  alleged  Will,  to  the  Re- 
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spoiident,  At'zul  Muliul,  the  Widow,  in  payment  and  satisfaction  of  her  dower,  Govern- 
ment notes  to  the  amount  of  Rs.  -1,50,000  ;  that  he  had  set  apart  and  allotted  to  the 
trust  Rud  Muzalim  other  Government  notes  to  the  amount  of  Rs.  5,43,333  :  and  had 
paid  out  of  the  residuary  estate  to  the  Widow  her  one-eighth  share,  Rs.  1,12,500,  as 
one  of  the  eo-heirs ;  to  tlie  two  Plaintiffs  and  their  two  Sisters,  the  Respondents  above 
named,  their  one-eighth  sliare  each;  and  to  himself  (the  Appellant),  being  a  Son. 
his  double  share. 

Issues  were  recorded  and  witnesses  examined  as  to  the  validity  of  the  alleged  Will 
and  supplement,  before  Mr.  C.  G.  Fraser,  the  Civil  Judge  of  lAicknow,  and  on  the  31st 
of  October.  1861,  he  decreed  that  the  Will  and  supplement  were  proved,  and  together 
constituted  the  Will  and  Testament  of  the  [527]  deceased  Nawab;  that  the  gift  of 
Government  notes  of  Rs.  7,35,000  to  the  Appellant  was  a  good  and  valid  gift,  and 
that  they  were  his  property  ;  that  the  gift  of  Government  notes  for  Rs.  2, 4:1,600  to  the 
Widow  was  also  valid,  and  given  to  her  as  part  of  her  dower  claim  ;  and  that  the 
other  notes  for  Rs.  4.50,000,  not  transferred  to  her  in  the  Nawab's  lifetime,  were 
rightly  endorsed,  and  given  to  her  since  his  death,  by  the  Appellant,  as  Administrator, 
in  discharge  of  and  full  payment  of  her  claim  for  dowor  under  her  deed  of  dower, 
which  he  upheld  :  that  the  sum  of  Rs.  5,43,300,  was  properly  settled  as  a  trust  fund 
(Rud  Muzalim),  by  the  Will,  and  that  by  the  creation  of  this  fund  the  Appellant  was 
the  greatest  loser,  as  it  reduced  the  divisible  estate.  Then,  as  to  the  immoveable 
property  referred  to  in  the  deeds  called  Hibbeenamah  and  Soolenamah,  the  decree 
declared,  that  they  also  were  proved  ;  and  that  the  Malguzary  property  in  Zillah 
Lucknow  was,  moreover,  covered  by  the  Government  grant  in  favour  of  the  Appellant, 
as  well  as  the  villages  held  by  his  son  under  deed,  and  situate  in  Khyrabad,  Zillah 
Seetapore.  which  were  also  conferred  on  the  Appellant  by  the  Government  grant  ; 
and  that  the  titles  conferred  by  the  previous  Deeds  were  in  fact  wholly  set  aside,  and 
a  new  title  conferred  ;  and  the  decree  further  declared,  that  the  garden,  Wuzeer  Bagh, 
was  divisible  property,  subject  to  deduction  for  any  sums  paid  by  the  Appellant  for 
its  restoration  ;  that  the  sum  still  divisible  among  the  heirs  was  Rs.  28,448.  Oa.  2p.  : 
and  lastly,  as  to  the  jewellery,  it  was  declared,  that  there  was  nothing  to  recover 
except  a  lot  in  Court  secured  by  the  Respondent,  Aboo  Toorab  Khan,  by  purchase. 

[528]  Tiie  Plaintiffs,  being  dissatisfied  with  tliis  decree,  appealed  against  the 
same  to  the  Judicial  Commissioner  of  Oude. 

The  Respondent,  Afzul  Muhul,  also  presented  a  petition  of  appeal  to  the  Judicial 
Commissioner,  on  the  ground  that  the  decree  dismissed  her  claim  on  account  of  dower. 

The  hearing  of  these  appeals  took  place  before  Mr.  G.  Campbell,  the  Judicial 
Commissioner,  and  on  the  19th  of  April,  1862,  he  delivered  one  judgment  and 
decree  in  both  appeals.  In  that  judgment  he  held,  that  he  entirely  concurred  with 
the  Civil  Judge  in  rejecting  the  Widow's  claim  to  dower  in  addition  to  what  she  had 
received,  and  accordingly  dismissed  her  appeal.  In  respect  of  the  other  appeal,  the 
decree  afHrmed  the  decree  of  the  Civil  Judge,  so  far  as  related  to  the  payment  by 
the  Appellant,  as  Administrator,  according  to  the  Will,  to  the  Eespondent,  as 
Widow,  of  the  Government  notes  for  Rs.  450,000.  in  satisfaction  of  her  dower.  The 
judgment,  in  considering  and  treating  of  the  contest  on  the  genuineness  of  the 
Will  and  supplement,  and  on  the  trust  fund  called  Rud  Muzalim,  therein  mentioned, 
proceeded  as  follows: — "I  now-  come  to  the  distribution  of  the  Government  paper, 
which  is  in  fact  the  main  subject  in  suit,  and  regarding  which  there  has  been  the 
contest  of  the  genuineness  or  otherwise  of  what  is  called  the  Will,  or  rather  the 
Supplement  to  tlie  Will.  I  should  be  very  sorry  if  the  disposal  of  this  great  property 
turned  upon  the  validitj'  of  this  unsigned  paper.  Although  as  between  the  present 
parties  the  internal  evidence  would.  I  think,  be  quite  in  its  favour,  it  must  no  doubt 
he  remembered  that  it  was  originally  produced  in  opposition  to  the  claims  [529] 
of  Kaim  Ally,  by  whom  the  present  Defendants  were  then  suflSciently  pressed,  and 
whose  case  it  was  very  much  calculated  to  rebut.  Still,  as  a  mere  question  of 
weighing  opposing  probabilities  and  improbabilities,  I  might  respect  the  finding 
of  the  Judge  who  so  fully  tried  the  issue;  but  while  I  am  sure  that  I  could  have  no 
better  decision  of  the  facts  than  Mr.  Eraser's,  I  must  correct  his  law  on  some  very 
important  points;  and  the  first  of  these  is  this,  that  in  putting  the  alleged  Will  in 
issue  he  seems  to  have  altogether  forgotten  one  of  the  plainest  rules  of  Mahomedan 
Law,  viz.,  that  no  legacv  can  lie  left  to  one  of  the  heirs  without  the  consent  of  the 
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other  lit'irs;  that  is  a  ruh'  found  in  every  Text-book.  The  only  doubt  might  be  that 
as  these  Books  are  princiiially  taken  from  Soonee  law,  there  might  be  some  diti'er- 
euee  in  Sheah  law.  I  have,  however,  plainly  put  the  point  to  the  parties,  and  there 
has  been  no  attempt  to  disj)ute  this  view  of  tlie  law.  It  may,  therefore,  be  considered 
settled  ;  and  I  have,  therefore,  all  along  intimated  that  I  thought  that  as  between 
the  heirs  nothing  could  turn  upon  the  Will.  In  fact,  the  document  itself  does  not, 
as  between  them,  profess  to  be  a  Will  at  all.  It  merely  recites  certain  distributions 
said  to  have  been  already  made,  and  assign.s  a  third  of  the  reniaindei  to  the 
religious  and  charitable  fund  called  the  '  Rud  Muzalim.'  Tlie  Plaintiffs  admit  that 
there  was  an  assignment  to  this  of  at  least  as  large  amount  and  of  older  date.  They 
would  only  fix  the  assignment  on  another  part  of  the  property  which  is  claimed  by 
Nawab  Umjud  Ally,  ))ut  that  the  fund  is  to  come  out  of  the  estate  is  admitted  on  all 
hands,  and  that  need  not  be  put  in  issue.  I,  therefore,  declare,  that,  so  much  as  has 
been  admitted  by  [530]  the  Administrator,  not  exceeding  one-third  of  the  whole 
net  estate  (as  eventu'illy  settled),  belongs  to  the  Rud  Muzalim  fund;  and  I  strike 
out  of  tlie  case  the  issue  respecting  the  Will,  because  nothing  really  turns  upon  that 
alone.  I  will  onlj^  allow  the  paper  to  stand,  as  found  to  be  more  probably  true  than 
false,  so  far  as  it  may  to  some  extent  come  in  as  incidental  evidence  on  the  other 
issues.  With  respect  to  the  Rud  Muzalim  fund,  I  think  it  must  be  understood  that 
Nawab  Umjud  Ally  cannot  take  any  beneficial  interest  in  it  to  the  exclusion  of  the 
other  heirs.  It  must  be  managed  by  an  individual  or  individuals  strictly  as 
Trustees.  The  eldest  male  descendant  of  the  Founder  is  clearly  a  proper  person 
to  hold  the  ofiice  of  Trustee.  I,  therefore,  declare  that  Nawab  Amjud  Ally,  and 
after  him  the  eldest  of  the  line  of  the  descendants  on  the  male  line  from  Nawab 
Moouowurood  Dowlah,  if  sane,  fit,  and  of  age,  shall  be  a  Trustee,  and  that  con- 
joined with  him  in  that  office  shall  be  Syud  Mahomed  Mujtuliid-ul-Asur,  and  after 
him  some  other  fit  person  of  a  religious  character  to  be  nominated  by  the  Court ; 
and  that  if  the  Trustees  accept  the  ofiice,  they  shall  within  a  month  submit  for  the 
approval  of  the  Court  a  scheme  for  the  governance  of  the  fund."  The  judgment 
then  proceeded  to  deal  with  the  question  and  issue  involving  the  Appellant's  right 
to  the  Government  notes  for  Rs.  7,.'i5,500,  under  gift  from  the  late  Nawab,  as 
follows: — "  Nawab  Umjud  Ally,  the  Defendant,  contends,  that  the  property  was  fully 
and  legally  transferred  to  him,  and  that  the  enjoyment  of  the  proceeds  by  his 
Father  was  by  his  leave  and  consent,  and  that  such  enjoyment  does  not  affect  the 
legal  possession  nor  invalidate  the  gift.  In  a  case  of  such  importance  it  is  im- 
[531]  possible  to  place  any  faith  in  any  Mahomedan  legal  opinion.  The 
Mujtahid,  the  principal  authority  *liere,  has  from  the  first,  by  improperly  attesting 
the  Will  after  the  death  of  Nawab  Moonowurood  Dowlah,  placed  himself  in  the 
position  of  a  partisan,  and  I  have  not  thought  that  we  could  with  any  advantage 
accept  anything  from  him.  Lucknow  abounding  in  Mahomedan  Lawyers,  I  have 
thought  it  better  to  give  the  parties  full  opportunity  of  producing  their  authorities. 
The  result  has  been  vev)'  unsatisfactory.  The  Texts  produced  on  both  sides  from 
notable  and  acknowledged  Text-books  are  obscure  in  the  extreme,  and  none  of  them 
can  be  said  fully  to  meet  the  case  :  other  quotations  subsequently  produced  are  from 
Books  of  a  local  character  and  little  authority.  In  fact,  the  Mahomedan  Law  did 
not  contemplate  Government  securities  held  by  public  registry,  and  Government 
Agents  holding  securities  in  the  name  of  one  man,  and  remitting  the  interest 
to  another.  They  seem  to  assume  that  possession  must  be  simple  possession,  and 
they  constantly  require  possession  as  a  condition  of  gift.  For  the  rest,  it  has  been 
said  that  the  native  Lawyers  can  produce  authority  for  any  opinion.  I  believe  that 
it  is  equally  unsafe  to  accept  the  dicta  of  particular  Lawyers,  and  diflScult  to  settle 
a  complicated  case  by  comparison  of  authorities.  The  proper  course  then  in  such 
cases  seems  to  me  to  be,  to  accept  the  broad  and  acknowledged  principles  of  native 
law,  and  apply  them  by  our  own  reason  to  the  case.  Tliat  is  the  course  which  I 
must  follow  in  this  case.  In  this  light  the  question  seems  t«  me  to  be  whether,  in 
transferring  this  property  to  the  Son  while  the  Father  retained  the  enjoyment  of 
the  proceeds  during  his  life,  the  parties  did  or  did  [532]  not  act  up  to  the  principles 
and  spirit  of  the  Mahomedan  Law.  To  my  mind  it  is  perfectly  clear,  that  they  did 
not.  They  altogether  evaded  the  law,  which  requires  real  possession  as  the  condition 
of  a  gift,   and  prevents  a  man  from  enjoying  property  while  he  lived,   and  then 
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dividing   it   unequally   anion<;'   Iiis   heirs   at   liis   dcatlj.      Sucii   an    une(iual   division 
the  Mahoniedan  Law  thinks  tit  to  forbid,  and  in  that  jirohibition  it  is  not  singular  ; 
the  laws  of  other  Countries  have  done  the  same  thiny;.     There  is,  therefore,  nothin"- 
in  the  Law  itself  which  would  prevent  our  giving  effect  to  it.     We  are  bound  to  do 
so,  and  if  the  Law  is  so,  it  is  much  better  that  it  should  be  made  clear,  and  honestly 
acted  upon,  and  that  it  should  be  left  to  the  l^egislature  to  alter  it,  if  it  be  deemed 
fitting  to  do  80,  than  that  we  sliould  allow  it  to  lie  evaded  by  subterfuges.     I,  there- 
fore, think  tliat  the  first  principles  of  Mahomedan  Law  are  involved  in  this  case. 
It   is   evident   tliat    if   the   disposition    hold   good,   the   effect    is   that,    in    practice, 
Nawab  Moonowurood  Dowlali,  having  enjoyed  his  fortune  to  the  day  of  his  death, 
has  left  a  large  share  of   it  to  one  child,   and  a  nmch  smaller  share  to  the  other 
children,  contrary  to  the  main  principles  of  tlie  Mahomedan  Law.      Upon  the  party 
claiming  under  abnormal  disposition  lies  the  onus  of  proving  a  case  to  justify  the 
evasion.     I  do  not  think  he  has  done  so  ;  I  do  not  find  any  clear  legal  authorities  to 
justify  the  proceeding  ;  nor  can  I  find  any  precedents  for  it  among  the  decisions  of 
British  Courts.   The  nearest  case  is  one  between  Husband  and  Wife  ;  but  then  the  Donee 
seems  unquestionably  for  a  time  to  have  exercised  dominion,  and  the  case  between 
Husljand   and   Wife  is   acknowledged   in  the  Text-books  to  he  peculiar.     I   cannot 
then  find   any-[533]-thing  to  justify  the  evasion  of  the  Law   which  is   attempted. 
There  is  another  consideration  which  may  have  some  weight  if  the  Law  is  to  be 
evaded.        I   think    it   very   much   against   public   policy   that   any   encouragement 
should    be   given   to   evading    it   by   the   demoralizing   practice   of    what    is   called 
'  ism  furzee,'  or  '  false  name  '  holding — that  is,  the  nominal  holding  by  one  person 
for  the  real  benefit  of  another.     I  am  sorry  to  say  that  this  practice  is  well  known 
in  Lucknow ;   and  there  is  clear  evidence  in  this  case  that  in  other  instances  Nawab 
Moonowurood  Dowlah  adopted  it,  having  held  estates  in  the  name  of  his  creatures. 
If  my  view  of  it  is  correct,  the  transaction  which  is  the  subject  of  the  present  case 
is  of  this  nature.     In  order  to  evade  the  Law,  Father  and  Son  agreed  that  there 
should  be  a  transfer  to  the  name  of  the  Son,  but  that  the  Father  should  continue 
to  enjoy  the  benefits.     I  would  not  sanction  any  evasion  of  the  Law,  unsupported 
by  undoubted  authority,  and  least  of  all  would  I  sanction  an  evasion  by  what  I  con- 
sider  to  be   an   '  ism   furzee  '  transaction.     I  had   then  formed   a   strong  opinion 
that  this    transfer   could    not    be    maintained.        Just    when    I    was    near   the    con- 
clusion    of     the     case     I     received     an     answer     of     the     Calcutta     Law     Officer 
to    a    supposititious    case    which    I    had     put     to    him,    to    see     if       he,     among 
others,  could  throw  any  light  on  the  matter  (a).     His  opinion  seems  to  go  contrary 
to  [534]  mine,  and  I  have  given  it  due  consideration.     But  after  all  he  quotes  no 
precedents  or  atithorities  ;   it  is  a  bare  nude  opinion,  and  I  do  not  concur  in  his  argu- 
ment, which  is,  that  the  usufruct  being  paid  to  the  Donor  In-  the  leave  and  order 
of   the  Donee,   the   condition   of   possession   is   not  vitiated.        He  doubtless   places 
the  case  in  the  light  in  which  it  can  be  Ijest  argued  on  that  side.     Setting  aside 
the  point  made  by  the  Plaintiffs,  that  there  was  no  gift,  but  only  a  trust  (for  the 
Rud  Muzalim),  it  might  be  possible  that  the  argument  might  avail,  if  the  Donee, 
after  for  some  time  exercising  real  dominion  and   active  possession,  had  ordered 
the  proceeds  to  be  paid  to  the  Donor,  or  if,  instead  of  the  whole  proceeds  going  to 
the  Donor,  and  an  allowance  being  made  by  him  to  the  Donee,  the  Donee  had  retained 
as  much  as  was  required  for  his  own  expenses,  and  paid  the  rest  to  the  Donor.     But 
in  this  case  the  gist  of  the  matter  seems  to  lie  in  this,  that  there  is  every  reason  to 
suppose  that  the  transfer  of  the  property  to  the  name  of  the  Donee,  and  the  arrange- 
ment that  the  Donor  should   continue  to   receive  the  whole  of  the  proceeds,  were 
coincident   in  point  of  time,   and  being  so  that  the  two  transactions  were  corre- 
lative,  and  were   in   fact  but  parts  of  one  bargain.     In   fact,   it  seems  to  me   in- 
disputable, that  the  Father   transferred   the  property  to  the   Son   on   the  express 
condition  and  understanding  that  the  Father  should  receive  the  usufruct  during 

{(i)  The  Futwa  of  the  Calcutta  Law  Officer  referred  to  in  the  above  judgment  was 
as  follows: — "  There  can  be  no  doubt  as  to  the  gift  being  good  and  valid.  The 
making  over  the  property  by  the  Donor  is  proved  both  by  the  gift  and  the  registra- 
tion of  the  name  of  the  Donee  as  proprietor ;  and  the  Donee  directing  the  Agent 
to  send  the  net  proceeds  to  his  Father,  shows  that  he  had  obtained  possession.  The 
receipt  of  the  proceeds  by  the  Father  cannot,  therefore,  invalidate  the  gift." 
P.C.  IX.  '  201  7a 
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his  life.  That  was,  I  think,  ah  initio,  a  condition  of  the  transfer;  and  I  have  a 
clear  and  strong'  opinion,  that  such  a  condition  violates  the  Mahoniedan  Law  of 
gifts,  and  renders  the  transfer  inoperative  as  a  gift  to  the  transferee,  and  invalid 
as  against  the  heirs  claiming  under  the  law  of  inheritance  and  bequest.  [535] 
On  tliese  grounds,  tlien,  I  declare  that  the  disinited  notes  for  Rs.  7,o5,.'{00  is  part  of 
the  divisible  estate  of  Nawab  Moonowurood  Dowlah,  and  that  Nawab  Unjud 
Ally  must  account  for  them  to  the  heirs,  with  interest.  Considering  that  there  was 
reasonable  and  almost  necessary  ground  for  litigation  in  the  manner  of  the  dis- 
position made  by  the  Father,  I  tliink  it  pro])er  that,  after  being  carefully  taxed, 
the  costs  of  both  parties  in  the  case  in  which  Mohumdee  Begum  and  Nawab  Begum 
are  Plaintiffs  should  be  paid  out  of  the  estate.  I  have  reserved  the  decision  regard- 
ing the  landed  property,  because  Government  has  intimated  its  intention  to  bring 
before  the  Legislature  an  Act  for  altering  the  jurisdiction  of  the  Courts  in  respect 
to  landed  property  in  Oude  ;  and  I  think  it  desirable  to  see,  whether  it  will  retro- 
spectively affect  any  decision  passed  in  this  case ;  but  in  postponing  so  much  of  the 
case,  I  do  so  without  prejudice  to  the  interest  of  the  parties  who  have  carried  it 
through  the  Civil  Courts;  and  if  on  the  publication  of  the  Act  it  appears  that  it 
will  not  have  retrospective  effect,  I  will  decide  the  remaining  issues." 

The  Appellant  applied  to  the  Judicial  Committee  for  leave  to  appeal  from  this 
decree.  He  made  only  the  first  two  Respondents  parties  to  the  petition.  By  an 
Order  in  Council,  dated  the  9th  of  January,  1863,  special  leave  to  appeal  against 
the  decree  of  the  Judicial  Conunissioner  of  Oude  was  granted. 

Before  the  hearing  of  the  appeal  took  place,  Afzul  Mahul,  the  Widow,  applied 
to  have  the  appeal  dismissed  for  irregularity,  or  that  it  might  stand  over  to  amend 
the  petition  of  appeal,  and  that  she  might  be  admitted  as  a  co-Respondent,  to  appear 
and  be  heard,  also  for  liberty  to  appeal  from  so  much  of  the  [536]  decree  of  the 
Judicial  Commissioner  as  affected  her  rights  as  the  Nawab's  Widow.  Leave  was 
granted  for  her  to  appear  and  be  heard,  so  far  as  her  rights  were  concerned,  and  if 
necessary  to   appeal   from  the  Judicial  Commissioner's  decree. 

(Nov.  26,  1867  *). — The  appeal  now  came  on  for  hearing. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — By  the  Mahomedan 
Law  of  the  Sheah  school,  a  gift  to  an  heir  followed  by  possession  is  valid :  Shuraya- 
ool  Islam,  pp.  242,  252-3  ;  Baillie's  "  Dig.  of  Moohummudan  Law,"  pp.  507,  522  ; 
the  Hedaya,  Vol.  III.  B.  XXX.  ch.  1,  title  "Gifts,"  p.  294.  A  gift  is  con.stituted 
by  declaration  and  acceptance;  the  Hedaya,  Vol.  III.  p.  673.  Therefore,  the  gift 
of  the  Government  promissory  notes  for  Rs.  7,35,300  by  the  Appellant's  Father  to  him 
was  valid.  Such  notes  were  negotiable  securities  transferred  into  the  Appellant's 
own  name,  and  such  transfer  having  been  accompanied  by  the  delivery  of  posses- 
sion to  him,  all  control  and  power  over  the  same  was  given  up  by  the  Donor.  The 
directions  by  the  Appellant  to  his  Agent  to  pay  the  interest  to  his 
Father,  to  be  appropriated  by  him  to  certain  religious  and  charitable 
purposes,  as  well  as  his  act  of  converting  the  moneys  secured  by  the 
first  notes  into  other  notes  belonging  to  a  distinct  Government  loan,  were  obvious 
acts  of  ownership,  and  could  not  affect  or  invalidate  the  gift.  Even  if  the  gift  was 
invalid,  the  decree  of  the  Judicial  Commissioner  was  wrong.  First,  the  [537] 
Will  and  supplement  was  established  by  evidence;  secondly,  the  Judge  was  not 
justified  in  appointing  a  Stranger  to  act  as  a  Trustee  under  the  Will  and  the 
supplement  of  the  Appellant's  Father,  in  conjunction  with  the  Appellant  in  his 
office  of  Trustee  of  the  family  religious  and  charitable  fund,  called  "  Rud  Muzalim ;  " 
thirdly,  the  Judicial  Commissioner  ought  to  have  declared  that  the  Government 
promissory  notes,  the  subject  of  the  gift,  passed  by  the  Will  and  supplement  as  a 
specific  bequest  to  the  Appellant,  inasmuch  as  he  held,  that  one-third  of  the  estate  of 
the  Testator  remained  unappropriated  or  undisposed  of  at  the  time  of  his  death ; 
lastly,  he  was  not  justified  in  refusing,  on  the  hearing  of  the  appeal,  to  adjudicate 
upon  the  right  of  the  Appellant  and  the  other  persons  claiming  in  respect  of  the 

*  Present: — Members  of  the  Judicial  Committee — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan 
Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley.  Assessor  : — The  Right 
Hon.  Sir  Lawrence  Peel. 
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landed  property  in  question  in  the  suit,  on  the  fjjrouiid  stated  liy  hiui.  and.  on  tlie 
contrary,  ought  to  have  established  the  right  of  the  Appellant. 

Mr.  J.  Bell,  for  the  two  first  Respondents:  — 

First,  upon  tlie  evidence  as  to  the  factum  of  the  alleged  Will  and  schedule  of 
Nawab  Moonoowurood  Dowlah,  the  Court  could  not  hold  that  it  constituted  a  valid 
Will.  Even  if  the  evidence  of  the  factum  of  these  papers  was  in  favour  of  their 
having  been  duly  executed,  still  the  provisions  relied  upon  l)y  the  Appellant  could 
not.  according  to  the  principles  of  Mahomedan  Law,  be  carried  out,  inasinucli  as  no 
legacy  can  be  left  to  one  heir  without  the  consent  of  all  others,  which  requirement 
of  law  in   this  case  was  wanting. 

Secondly,  as  to  the  Rud  Muzalini  fund,  it  was  clearly  a  trust  fund  only,  out  of  which 
the  Appellant  could  take  no  beneficial  interest  to  the  exclusion  of  [538]  the  other 
heirs:  Varden  Seth  Sam  v.  LuckpatJiy  Royjee  Lallah  (9  Moore's  Ind.  App.  Cases, 
308) ;  and  the  decision  of  the  Judicial  Commissioner,  in  appointing  the  Appellant 
and  Syud  Mahomed  Mujtuhid-ul  Asur  as  Trustees  for  the  administration  of  the 
trust,  was  in  accordance  with  the  principles  of  the  Mahomedan  Law,  as  administered 
iu  Courts  in  India.  As  to  the  transfer  of  the  Government  notes.  I  submit,  that  there 
was  no  such  transfer  as  was  sufficient  by  the  Mahomedan  Law  to  ve.st  the  same 
absolutely  in  the  Appellant,  it  being  found  as  a  fact  by  the  Court  of  first  instance, 
which  finding  was  confirmed  by  the  Judicial  Commissioner,  that  Nawab 
Moonoowurood  Dowlah  retained  the  possessory  right  and  usufruct  of  those 
securities  until  his  death.  Now,  according  to  the  Mahomedan  Law,  any 
beneficial  interest  reserved  in  the  thing  given,  to  continue  during  the  life- 
time of  the  Donor,  is  an  invalid  gift,  and  against  the  policy  of  the  Maho- 
medan Law  of  the  Shea  school:  Bailie's  "Dig.  of  Moohuinmudan  Law,"  p.  531. 
Relinquishment  of  possession  by  the  Donor  and  immediate  seizen  bj'  the 
Donee  of  the  entire  subject  of  the  gift  is  absolutely  necessary  :  Jeswunt  Sing-jee 
Fhhy  Siny-jee  v.  Jet  Sing-jee  Uhhy  Sing-jee  (3  Moore's  Ind.  App.  Cases,  245-7) ; 
Jafier  Khan-x.  Tluhshee  Behee  (1  Ben.  Sud.Dew.  Rep.  12) ;  Macnagliten  "  On  Moohum- 
madan  Law,"  Ch.  V.  p.  50;  ih.  Prec.  of  Gifts,  Case,  XVIII.  p.  222.  If  the  state- 
ment in  the  schedule  attached  to  the  alleged  Will  is  to  be  relied  upon  as  a  direction 
in  a  valid  testamentary  paper,  it  can  only  be  regarded  as  the  completion  of  an 
imperfect  gift  by  a  testamentary  direction,  and  would,  therefore,  require  the 
consent  of  the  other  heirs  to  make  it  valid.  The  decision  of  the  Judicial  Com- 
missioner is  in  accordance  with  the  justice  of  tlie  case,  save  so  far  as  it  deprived 
these  Respon-[539]-dents  of  a  share  in  the  specific  articles  of  per.sonality  to  which 
they  are  entitled,  for  although  the  Mahomedan  Law.  according  to  the  Sheah 
doctrines,  recognizes  a  Son's  right  to  receive  his  Father's  sword,  Koran,  wearing 
apparel,  and  ring,  yet  there  is  no  authority  to  be  found  that  he  shall  retain  pos- 
session of  Elephants  or  Guns,  or  implements  of  warfare  or  the  chase,  which  articles, 
on  the  death  of  the  Appellant's  Father,  should  have  been  valued,  and  the  value 
distributed  in  the  same  proportion  as  other  property. 

Thirdly,  it  i,s  submitted  that  the  discretion  exercised  by  the  Judicial  Commis- 
sioner in  refusing  to  adjudicate,  and  reserving  his  decision  with  respect  to  the  real 
estate  of  the  deceased  Nawab,  cannot  now  be  questioned,  as  tlie  Appellant  is  re- 
stricted to  the  extent  of  the  relief  he  asked  for,  and  which  was  granted  by  the 
special  leave  given  him  by  this  Tribunal  to  appeal  which  is  confined  to  the  case  of 
the  first  two  Respondents,  whom  he  alone  made  Respondents,  and  does  not  affect 
the  Widow  or  otlier  Respondents  interested  in  tlio  residue  of  the  general  estate. 

Lastly,  it  is  submitted,  that  there  was  no  valid  forfeiture  by  the  Governor- 
General's  proclamation,  of  the  estate  of  Nawab  Moonoowurood  Dowlah,  arising  out 
of  the  rebellion  in  Oude,  and  the  Sunnud  or  Firman  by  the  British  Government, 
recognizing  the  Appellant's  right,  does  not  affect  the  case  ;  but  as  that  is  an  act 
of  State,  a  Municipal  Court  probably  cannot  go  into  the  question  of  its  validity. 

Mr.  Ince.  for  the  Widow,  Afzul  Muhul,  contended,  that  by  Mahomedan  Law, 
this  Respondent,  as  Widow  of  Nawab  Moonoowurood  Dowlah,  was  entitled  to  one- 
eighth  of  the  Government  secu-[540]-rities  as  dower,  according  to  the  settlement 
made  on  her,  as  the  gift  to  tlie  Ajipellant  was  void,  the  Donor  continuing  to  have 
an  interest,  it  being  essential  l)y  that  Law  that  tlie  gift  should  be  actual  and 
potential  to  the  Donee,  without  any  reservation  of  interest  in  the  Donor,  which  was 
not  the  case  in  the  gift  to  her  by  the  Nawab.      He  referred  to  Buillie's  "  Dig.  of 
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Moohuinimulaii    Law,"'  p.   508  ;   Mat'iuigliten   "  On   Moohuinniadan  Law,"  Ch.   V.  p. 
50;  and  "  Piec.  of  Inheritance,"  Cases  XLII.  pp.   114,  129. 
Jud^iueiit,  liaviiifi  been  reserved,  was  delivered  by 

The  Kifiiit  Hon.  Sir  Edward  V.  Williams  [Dee.  20,  1867]. — This  is  an  appeal, 
under  an  Order  made  on  a  special  application  to  Her  Majesty,  for  leave  to  appeal 
against  so  much  of  the  decree  of  Mr.  Campbell,  made  by  him  wlien  Judicial  Com- 
missioner of  Oude,  as  reverses  or  varies  a  decree  of  Mr.  Fraser,  the  Civil  Judge 
of  Lucknow,  in  favour  of  the  Appellant.  The  suit  in  wliich  Mr.  Fraser's  decree  was 
made  was  brought  by  tlie  Respondents,  Mohumdee  Begum  and  Nawab  Begum,  as 
Daughters  and  co-heirs  of  the  deceased  Nawab,  agaiu.st  the  Appellant  as  the  Son 
and  the  Administrator  of  his  Father's  estate,  under  Act,  No.  XXVII.  of  1860,  against 
the  Widow  of  their  Father  and  two  Sisters  of  tlie  Plaintiff,  also  co-heirs;  and, 
lastly,  against  certain  other  persons  described  as  nominal  Defendants  whom  it  is 
unnecessary  here  to  name  or  further  to  describe. 

The  suit  was  in  the  nature  of  an  administration  suit ;  it  sought  a  discovery  of 
a  portion  of  the  assets  alleged  to  be  withheld,  and  an  account,  and  a  division  of 
the  assets  amongst  the  heirs  according  to  the  Mahomedan  Law.  The  deceased  and 
his  family  were  [541]  Mahomedans,  and  followers  of  the  Sheah  school.  The  Widow 
of  the  deceased  instituted  also  a  distinct  and  separate  suit  against  the  heirs, 
claiming  her  dower  according  to  a  settlement  of  it  upon  her  by  her  Husband,  and 
claiming,  in  addition  to  it,  a  large  sum  of  money  by  gift  from  her  Husband  during 
his  lifetime.  Her  claim  to  one-eighth  of  the  clear  assets  seems  not  to  have  been 
disputed.  The  Appellant  claimed  a  large  portion  of  the  property,  consisting  of 
I'romissory  notes  of  the  Government,  commonly  called  Company's  paper,  amounting 
to  Rs.  .7,35,300,  as  his  property  by  gift  from  his  Father  in  the  lifetime  of  the 
latter,  the  validity  of  wiiich  gift  was  disputed  by  the  Respondents,  the  Plaintiffs 
in  the  suit,  as  well  as  by  the  Widow,  a  co-Defendant. 

Mr.  Fraser's  decree  established  this  gift  in  favour  of  the  Appellant.  The  decree 
of  Mr.  Campbell  reversed  that  portion  of  Mr.  Fraser's  decree,  and  declared  the  gift 
invalid  according  to  Mahomedan  Law.  The  Appellant  claimed  also  against  the 
co-heirs,  the  immoveable  property  described  in  the  suit.  Of  this  a  large  pro- 
portion was  situate  in  Oude,  and  was  claimed  by  him  under  a  Firman  from  tlie 
(government  of  India,  granting  it  to  him  exclusively  as  property  which  had  been 
declared  forfeited,  and  to  be  the  property  of  the  State,  by  Lord  Canning's  Proclama- 
tion on  the  suppression  of  the  reljellion  in  Oude;  and  a  smaller  portion,  being  land 
situate  in  Furruckabad,  was  claimed  by  him  under  a  certain  instrument  of  con- 
veyance from  his  Father,  termed  a  .soolehnameh.  This  property  was  adjudged  to 
liim  by  Mr.  Fraser's  decree.  Mr.  Campbell  did  not  adjudicate  upon  that  part  of 
Mr.  Fraser's  decree  relating  to  the  above-mentioned  immoveable  property,  other- 
[542]-wise  than  by  declaring  his  intention  to  reserve  the  consideration  of  those 
issues  to  a  further  time,  for  the  reason  assigned  in  the  concluding  paragraph  of  his 
judgment.  The  Appellant  treats  this  reservation  of  judgment,  as  a  variation 
by  Mr.  Campbell  of  Mr.  Fraser's  decree,  and  makes  the  propriety  of  it  a  ground 
of  appeal.  The  Respondents,  on  the  other  hand,  contend  that,  as  a  mere  reserva- 
tion of  a  judgment,  on  appeal,  by  the  appellate  Court,  is  neither  a  reversal  nor  a 
variation  of  a  decree  appealed  against,  tlie  Appellant  is  not  entitled  to  insist  on 
this  part  of  Mr.  Campbell's  judgment  as  a  grievance  against  which  he  has  been 
permitted  to  appeal.  The  appeal  is  brought  not  as  of  right,  but  by  special  leave, 
and  in  the  petition  on  which  leave  to  appeal  was  granted,  the  Appellant  named 
only  the  two  Respondents,  who  were  Plaintiffs  in  the  suit ;  but  the  Appellant  has, 
nevertheless,  now  named  all  the  parties  interested  in  the  general  estate,  including 
the  Widow,  as  Respondents. 

Application  was  made,  on  the  part  of  the  Widow,  to  their  Lordships,  on  the 
first  day  of  their  sittings,  to  dismiss  or  suspend  the  hearing  of  the  appeal,  on  the 
ground  of  irregularity  ;  her  Counsel  stated  that  the  Widow  had  not  appealed  against 
the  decrees  affecting  her  claims  to  the  sum  disallowed  as  a  gift,  being,  on  the  whole, 
content  to  take  her  portion  of  the  seven  lacs  which,  by  Mr.  Campbell's  decree,  fell 
into  the  residuary  estate;  but  that,  if  this  appeal  succeeded,  she  would  be  pre- 
judiced thereby  to  so  large  an  extent  that  she  should  then  desire  to  appeal  against 
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the  disallowance  of  a  part  of  her  claim  liy  the  decrees  of  the  two  Courts.  Leave 
was  given  to  her  to  appeal  against  that  portion  of  the  decrees,  and  she  has  been 
heard  by  her  Counsel  as  a  party  [543]  Respondent  on  the  present  appeal.  The 
decision  of  their  Lordships  on  the  ])rescnt  appeal,  will  be  without  prejudice  to  her 
rights  in  her  own  appeal,  if  preferred,  as  respects  the  claims  disallowed  her  by 
those  decrees:  in  other  respects  it  will  conclude  her  rights,  in  the  ordinary  way,  as 
a  party  Resjiondent  to  this  appeal. 

The  matters  to  be  determined  on  tliis  appeal  are  three  in  number,  and  are:  — 
First,  the  validity  of  the  gift  to  the  Appellant  of  the  Company's  Paper,  amounting 
to  Rs.  7,35,300:  secondly,  the  appointment  of  a  Stranger  to  be  and  act  as  co- 
Trustee  with  the  Aijpellant  in  the  trust  as  to  the  family,  religious,  or  charitable 
fund  called  Rud  Muzalim.  and  the  direction  to  settle  a  scheme  for  the  administra- 
tion of  that  fund  :  and,  thirdly,  the  reservation  of  his  judgment,  indefinitely,  by 
the  Judicial  Commissioner,  on  the  right  of  the  Appellant,  as  declared  by  Mr.  Fraser 
in  his  decree,  in  respect  of  the  landed  property  adjudged  to  the  Appellant  by  that 
last-mentioned  decision. 

The  first  in  order  of  these  matters  involves  an  im]iortant  point  of  Mahoniedan 
Law  relating  to  gifts,  inter  vivos. 

If  the  gift  be  sustained  as  a  valid  gift,  i-nter  vivos,  it  will  be  unnecessary  to 
review  the  evidence  as  to  the  genuineness  of  certain  documents  propounded  by  the 
Appellant,  and  said  to  constitute  a  valid  testament  by  the  Mahomedan  Law,  or  to 
consider  in  any  way  the' validity  or  effect  of  those  documents. 

The  efYect  of  the  non-assent  of  co-heirs  to  a  liequest  to  an  heir  by  a  Mahomedan 
of  the  Slieah  sect  becomes  also  immaterial  as  a  sul)ject  of  inquiry  here,  if  the  gift 
be  valid  as  a  gift  inter  rivos. 

Before  tiie  validity  of  this  gift,  as  one  inter  I'ivofi,  is  determined,  it  must  first  be 
considered  by  their  [544]  Lordships  what  the  real  nature  of  the  transfer  was.  The 
legal  title  in  the  Promissor_v  notes  was  undoubtedly  in  the  Appellant,  in  his  Father's 
lifetime,  by  virtue  of  an  act  of  tiie  Father. 

But  though  the  transfer  of  a  legal  title  will  satisfy  tliat  jirovision  of  the 
Mahomedan  Law  which  relates  to  the  point  of  seizen,  in  its  legal  and  technical  sense, 
yet  that  alone  will  not  suffice  where  no  intention  exists  to  transfer  the  beneficial 
ownership,  either  present  or  future.  The  facts  relating  to  the  gift  have  been 
most  carefully  investigated  by  Mr.  Fraser,  the  Civil  Judge.  The  Judicial  Commis- 
sioner, paying  a  just  tribute  of  commendation  to  Mr.  Fraser  on  his  accurate 
investigation  of  the  facts,  expresses  no  dissent  from  his  conclusion  as  to  them, 
but  reverses  his  decision  as  to  this  gift  as  erroneous  in  jjoint  of  law.  Mr.  Fraser's 
observations  as  to  the  mode  of  dealing  amongst  Natives  living  amongst  themselves 
as  a  family,  in  a  state  of  family  union,  and  dealing  in  this  state  with  the  proceeds 
of  property  standing  in  the  names  of  separate  members  of  the  family,  to  whom  it 
has  l)een  transferred  by  the  parent  and  head  of  the  family,  and  on  the  deference 
to  his  wishes  and  arrangements,  and  acquiescence  in  them  commonly  exhilnted, 
are  forcible  as  arguments  to  exclude  the  notion  of  fraudulent  concealment  or 
design  in  a  transfer  circumstanced  as  the  present.  They  strengthen  the  probability 
of  an  intended  transfer  of  property  in  the  lifetime  of  the  Donor,  with  a  reservation 
of  the  use  or  proceeds  of  the  money  transferred  during  the  lifetime  of  the  Donor 
only. 

In  consequence  of  the  tendency  amongst  natives  to  disguise"  their  ownership 
under  Henamee  transfers  of  property,  a  natural  suspicion  arises  often  that  such 
is  [545]  the  design  when  the  transaction  is  really  fair  and  open,  and  the  apparent 
and  real  title  are  entirely  consistent.  The  transaction  questioned  in  this  case, 
though  between  Natives,  differs  in  no  respect  as  to  the  manner  of  dealing  with  the 
jtropertj'  in  question  (Company's  pajjer  in  the  hands  of  the  (Government  Agent  at 
Calcutta  at  the  time  of  and  after  the  gift),  from  the  mode  in  which  an  European 
Father  and  Son,  designing  to  make  between  themselves  a  similar  disposition  of 
the  like  property,  giving  the  paper  to  the  Son  with  a  reservation  of  tlie  interest 
to  the  Father  for  life,  might  have  dealt  with  it  so  as  completely  to  effectuate  their 
intention.  There  is  no  evidence  of  any  attempt  or  design  to  conceal  from  the 
Government  Agent,  or  from  others,  tlie  origin  of  the  property,  its  source,  transfer, 
|ior  continuiuL'  state  of  enjovment.     Mr.  Fraser  accordingly,  and  very  reasonably 
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negatives  any  fraud  in  the  transaction  as  to  these  notes,  and  Mr.  Campbell,  though 
he  treats  the  case  as  one  undeserving  of  support  in  a  Court  of  Justice,  proceeds 
not  on  actual  fraud,  but  on  his  views  of  the  polic  y  of  the  law,  and  treats  tlie  trans- 
action as  fraudulent  in  contemplation  of  law,  and  done  in  evasion  of  its  provisions, 
which  limit  the  testamentary  power  of  a  Mahomedan,  and  aim  in  some  degree  at 
equality  of  a  division  amongst  the  descendants  ah  iiitestato. 

Everything  which"  took  ])lace  in  respect  of  tiiese  notes  at  the  Government 
Agent's  Office  was  perfectly  consistent  with  the  A]ipellant's  real  title  in  them.  It 
is  true  his  case  is  stated  higher  in  his  pleadings  that  the  real  title  warrants  ;  but 
the  case,  as  stated,  includes  the  real  title,  and  is  only  the  common  error  which  is  so 
frequently  observed  in  [546]  the  cases  of  Natives  in  India,  where  their  legal 
advisers,  from  ignorance  or  foolish  craft,  misstate  a  good  case,  and  place  it  on 
false  grounds.  This  was  not  an  absolute  transfer  of  the  whole  property,  including 
all  future  interest,  beneficial  as  well  as  legal ;  nor  was  it  a  Jienamee  transaction. 
A  mere  Benamee,  or  ism  furzee  title,  is  simply  a  nominal  title  without  interest.  It 
may,  or  may  not,  be  fraudulent  in  design.  Such  a  disposition  by  a  Donor,  where 
the  transfer  of  the  property,  from  its  very  nature,  effected  a  legal  transfer  of  it, 
would  be  simply  the  creation  of  a  trust  in  his  favour,  and  would,  of  course,  leave 
the  disposition  ab  intestato  undisturbed.  But  such  was  not  the  intention  here,  and 
such  is  not  the  nature  of  the  disposition.  The  object  of  the  disposition  is  correctly 
stated  by  Mr.  Fraser  to  have  lieen  to  give  the  Son  a  larger  share  of  the  Father's 
property  than  would  come  to  him  by  succession  ab  i/rvtestato.  Mr.  Campbell,  the 
Judicial  Commissioner,  treats  tiiat  intention  and  act  as  evasive  of  the  testamentary 
law  of  Mahoniedans,  and  as  inconsistent  with  their  law  of  gifts.  Upon  the  first 
ground  of  decision  it  is  to  be  observed,  that  in  the  al)sence  of  immoral  or  illegal 
purposes  accompanying  and  promoting  an  act  of  disposition  of  property,  a  dis- 
position which  the  law  admits,  cannot  be  evasive  of  the  law.  The  law  of  succession 
ah  intestato  applies  only  to  the  assets  which  con.stitute  the  succession.  If  the  law 
allow  alienation  so  as  to  defeat  a  succession,  the  question,  whether  a  subject  of 
property  is  part  of  the  as.sets,  or  not,  raises  simply  the  question,  whether  the  transfer 
of  it  is  legally  complete.  The  design  to  alter,  and  so  in  one  sense  to  defeat,  the 
disposition  of  property,  is  simply  a  design  to  conform  to  the  law,  whilst  working 
out  an  unfor-[547]-ljidden  design.  The  other  view  of  the  subject,  that  this  is  an 
incoinplete  gift  by  the  Mahomedan  Law,  is  one  which  presents  more  difficulty,  and 
will  be  presently  considered.  On  moral  grounds  the  transaction  cannot  lie  im- 
peached. It  seems  to  have  proceeded  simply  from  the  cause  assigned  for  it  in 
Mr.  Fraser's  judgment,  viz.,  a  desire  to  maintain  the  dignity  of  the  eldest  branch 
of  the  familv  ;  neither  can  the  policy  of  the  law  be  invoked,  for  the  reason  above 
assigned,  that  the  policy  of  the  law  is  to  be  collected  from  its  whole  body,  and  not 
from  a  detached  jiortion  of  it;  so  that  if  the  law  suffers  a  Father  by  an  act,  inter 
vivot-.  to  alter  his  succession,  liis  exercise  of  that  jiower  cannot  be  deemed  a  fraud 
upon  the  law. 

It  remains  to  be  considered  whether  a  real  transfer  of  property  by  a  Donor  in 
his  lifetime  under  the  Mahomedan  Law,  reserving  not  the  dominion  over  the 
corpus  of  the  property,  nor  any  share  of  dominion  over  the  corpus,  but  simply 
stipulating  for  and  obtaining  a  right  to  the  recurring  produce  during  his  life- 
time, is  an  incomplete  gift  by  the  Mahomedan  Law.  The  text  of  the  Hedaya  seems 
to  include  the  very  proposition  and  to  negative  it.  The  thing  to  be  returned  is 
not  identical,  but  something  different.  See  Hedaya,  tit.  "  Gifts,"  Vol.  III.  Book 
XXX.  p.  29-1:,  wlietlier  the  objection  being  raised  that  a  participation  of  property 
in  the  thing  given  invalidates  a  gift,  the  answer  is,  "  The  Donor  is  subjected  to  a 
participation  in  a  thing  which  is  not  the  subject  of  his  grant,  namely,  the  use  [of 
the  whole  indivisible  article]  for  his  gift  related  to  the  substance  of  the  article, 
not  to  the  use  of  it."  Again,  if  the  agreement  for  the  reservation  of  the  interest  to 
the  father  for  his  life  be  treated  as  a  [548]  repugnant  condition,  repugnant  to  the 
whole  enjoyment  by  the  donee,  here  the  Mahomedan  Law  defeats  not  the  grant, 
but  the  coiidition.  "  Hedaya,  tit.  '■  Gifts,"  Vol.  III.  Book  XXX.  p.  .307.  But  as  this 
arrangement  between  the  Father  and  the  Son  is  founded  on  a  valid  consideration, 
the  Son's  undertaking  is  valid,  and  could  be  enforced  against  him  in  the  Courts  of 
India  as  an  agreement  raising  a  trust,  and  constituting  a  valid  obligation  to  make  a 
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reluiu  of  the  proceeds  duriii;4  llie  tiiiu'  st  i|iulale(l.  The  intention  of  the  parties, 
therefore,  is  not  found  to  violate  any  iirovision  of  the  Hedaya,  and  the  transfei'  is 
eoniplete.  The  Mahouiedan  Law  authority  whom  Mr.  Campbell  consulted,  sup- 
ported it.  His  opinion  is  treated  .soinewjiat  lightly  as  a  nude  opinion,  unsupported 
by  authority ;  but  it  is  to  be  observed,  that  unless  some  authority  had  been  cited 
to  show  the  transaction  invalid,  effect  should  have  been  given  to  the  manifest  in- 
tention of  the  parties. 

The  second  matter  of  complaint  is  the  appointment  of  a  co-trustee.  The  ground 
taken  on  the  argument  of  the  incompatibility  of  such  an  association  with  the  xtatux 
and  dignity  of  the  Appellant,  and  with  family  usage,  seems  to  their  Lordships  to  be 
displaced  by  one  of  the  documents  which  the  Appellant  ]iropounded  and  used  l)efore 
the  Court,  which  does  associate  a  co-trustee  with  him.  As  against  the  Appellant 
the  appointment  of  a  co-trustee  will  justly  give  effect  to  what  he  alleges  to  have 
been  the  intention  of  the  founder  of  the  trust.  The  discretion  of  the  Judicial  Com- 
missioner as  to  the  person  appointed  is  a  matter  with  which  their  Lordships  are 
indisposed  to  interfere,  and  no  sufhcient  reasons  are  advanced  to  control  it  in 
this  instance.  His  [549]  direction  as  to  a  scheme  for  the  administration  of  this 
trust  seems  to  their  Lordships  reasonable. 

The  third  point  requires  a  more  detailed  statement  of  the  grounds  on  w-hicli 
their  Lordships  think,  that  the  decision  of  Mr.  Fraser  may  be  affirmed  here,  rather 
than  by  the  Judicial  Commissioner  acting  under  their  Lordships'  expression  of 
opinion.  As  it  is  clear,  that  the  Appellant  meant  to  include  this  part  of  the  judg- 
ment in  his  appeal,  any  merely  verbal  insufficiency  in  his  grounds  of  complaint, 
or  of  the  Order  made  thereon,  might  be  removed  by  leave  given  to  renew  and  extend 
the  application  to  appeal,  so  as  to  cover  and  remove  a  mere  technical  defect.  But 
as  the  intention  is  manifest,  and  the  decree  of  Mr.  Fraser,  though  untouched  i:i 
terms,  is  in  effect  suspended  by  Mr.  Campbell's  judgment,  upon  a  liberal  con- 
struction of  the  language  of  the  petition  to  appeal,  this  part  of  the  judgment  of 
Mr.  Campbell  liiay  be  considered  as  included  within  the  term  "  varied."  AVhen  the 
appellate  Court  in  India  on  appeal  has  omitted  to  decide  a  question  raised  by  the 
appeal,  their  Lordships  have  remitted  the  case  for  decision  to  that  Tribunal,  in  all 
cases  where  they  did  not  find  clearly  on  the  Record  before  them  materials  for  a  final 
judgment  doing  complete  justice  between  the  parties.  This  case  is  not  of  that 
nature.  Mr.  Fraser  forbore  to  question  the  Appellant's  title  under  the  Firman, 
because  that  Firman  could  not  be  questioned  in  that  Court.  That  Court  itself 
existed  under  an  exercise  of  powers  of  a  similar  character,  and  it  did  not  think 
itself  invested  with  a  jurisdiction  to  question  an  act  of  State,  under  which  the 
Firman  had  its  origin.  The  Proclamation  was  necessarily  impeached  by  impeach- 
ing the  Firman,  and  it  w-as  [550]  undoubtedly  an  act  of  State.  Even  if  this  act 
could  be  directly  or  indirectly  questioned  in  a  Municipal  Court  (on  which  we  express 
no  opinion),  the  contention  must  be  raised  on  a  suit  duly  constituted  to  which  the 
Government  must  be  made  a  party.  The  forfeited  estates  were  not  assets  at  the 
time  of  the  Nawab's  death,  and  could  only  be  treated  as  such  when  the  Government 
title  was  displaced.  To  remand  the  case  for  hearing  to  the  Judicial  Commissioner 
would  be  simply  to  involve  the  parties  in  unnecessary  expense,  and  subject  them 
to  unnecessary  delay,  since  it  must  be  accompanied  with  a  declaration  that  in  the 
suit,  between  those  parties,  and  on  those  pleadings,  the  legality  of  the  title  of  the 
Grantors  of  the  Firman  could  not  be  questioned. 

The  objection  raised  to  the  Solehnameh  by  Mr.  Bell  (which  it  is  necessary  to 
notice  only  as  respects  the  lands  in  Furruckabad)  does  not  arise  on  the  facts.  The 
consideration,  tw-o  rings,  may  be  small  and  inadequate  in  the  sense  of  purchase 
money  :  but  it  cannot  be  treated  as  of  no  pecuniary  value  ;  and  the  Record  furnishes 
no  grounds  to  justify  a  remand  to  the  Judicial  Commissioner  on  this  comparatively 
trifling  point. 

Their  Lordships  think,  that  a  valid  gift,  inter  vivos,  as  to  the  Company's  paper, 
was  effected  by  the  Nawab  in  his  lifetime  in  favour  of  his  Son,  the  Appellant,  and, 
.  therefore,  they  deem  it  unnecessary  to  consider  the  question  as  to  the  genuineness 
of  the  documents  set  forth  as  constituting  his  Will,  or  to  consider,  whether  the  non- 
assent  of  the  heirs  does  or  does  not  vitiate  the  Will  of  a  Mahomedan  of  the  Sheah 
school  in  favour  of  an  heir. 
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On  the  whole  case,  they  will  humbly  advise  Her  [551]  Majesty  to  reverse  the 
decision  of  the  Judicial  Conuuissioner  of  Oude,  except  as  to  the  appointment  of  a 
co-trustee,  and  to  affirm  the  decision  of  the  Civil  Judge.  Mr.  Fraser,  with  that 
variation. 

As  the  contention  in  this  appeal  arises  from  the  acts  of  the  last  owner,  wlio  has 
subjected  his  property,  by  his  mode  of  dealing  with  it.  to  iiuestions  fairly  raised, 
their  Lordships  tliink  that  the  costs  of  the  appeal  of  both  parties  should  come  out 
of  the  residuary  estate. 

[See  Ameeroonissii  Kliatuoii  v.  Abidooni.^sa  Klitifooii.  1874-5.  L.K.  '2  Ind.  App.  98.] 


MOONSHEE  BUZLOOR  mUEEM.—Appellant;  SHl'MSOOXMSSA  BEGUM.— 
Rexpondenf  (three  Appeals):  and  JODONATH  BOf^K—Ajipellant;  SHUM- 
SOONNISSA    BEGVM.—Respaiident*  [Feb.  12.  i:5.  U.  15.  16.  1867]. 

On  Appeal  from  the  TIi<lh  Court  of  J tidiratiire  at  Calrutfa. 

In  a  suit  by  a  Wife  (a  Mahomedan  woman)  against  her  Husliand  to  recover  the 
value  of  Company'.^  paper  and  real  and  personal  estate,  the  plaint  alleged,  that 
such  paper  Vieing  her  separate  property,  had  been,  as  she  lived  in  seclusion, 
indorsed  and  handed  over  Ijy  her  to  lier  Husliand  for  the  purpose  of  receiving 
the  interest  thereon.  The  defence  of  the  Husliand  was,  that  he  had  purchased 
such  paper  from  his  Wife,  and  on  the  indorsement  and  delivery  had  paid  the 
full  value  to  his  Wife,  who  had  appropriated  the  proceeds  to  her  own  use. 
Held,  upon  a  review  of  the  evidence,  that  although  the  W'ife  failed  to  prove 
affirmatively  the  precise  case  alleged  by  her  in  the  plaint,  the  Husband  was 
bound  to  show  something  moi'e  than  the  mere  indorsement  and  deliveiy  of 
the  Company's  paper,  and  that  from  the  relations  subsisting  between  the 
parties,  the  onus  proband/'  v,-&.si  upon  him  to  establish  ;  first,  that  the  trans- 
action which  he  set  up  was  a  bona  fide  sale  ;  and  second,  that  he  gave  full 
value  for  the  Company's  paper  so  received  from  his  Wife. 

Held,  furtlier.  that  in  the  absence  of  proof  of  the  Hu.sband  having  the  means  of 
purchasing  tlie  Company's  paper,  he  being  at  the  time  in  embarrassed  circum- 
stances, and  the  condition  of  the  Wife,  a  secluded  woman,  tliat  no  purchase 
had  taken  place,  and  that  the  transaction  was  fraudulent  as  against  her. 

Although  the  habit  of  holding  land  Benamee  is  prevalent  in  India,  such  fact 
does  not  justify  the  Court  in  making  every  presumption  of  such  holding 
against  apparent  ownership. 

A  suit  for  restitution  of  conjugal  rights  will  lie  in  a  Civil  Court  by  a  Mahomedan 
Husband  to  enforce  his  marital  rights. 

By  the  Mahomedan  Law  such  a  suit  is  in  the  nature  of  a  suit  for  specific  perform- 
ance, being  founded  on  a  contract  of  marriage,  the  Mahomedan  Law  regard- 
ing it  as  a  civil  contract,  and  the  Court  will  enforce  all  the  ol)ligations  which 
flow  from  such  a  contract. 

If,  however,  there  be  cruelty  to  a  degree  rendering  it  unsafe  for  the  Wife  to 
return  to  her  Husband's  dominion,  the  Court  will  refuse  to  send  her  back 
to  his  House  ;  so  also  if  there  be  a  gross  failure  by  the  Husband  of  the  per- 
formance of  obligations  which  the  marriage  contract  imposes  on  him  for  the 
benefit  of  the  Wife,  it  affords  sufficient  ground  for  refusing  him  relief  in 
such  a  suit. 

From  the  frame  of  the  pleadings  and  issues,  the  question  of  cruelty  was  not 
properly  entered  into,  but  in  the  circumstances  of  the  conduct  of  the  Husband 
towards  his  Wife,  the  Judicial  Committee  declined  to  direct  the  W'ife  to  be 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Edward  Vaughan  Williams,  and  the  Right  Hon. 
Sir  Richard  Torin  Kindersley.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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sent  back  to  lier  Husband,  and  remitted  the  oause  liac-k  to  the  Court  below  for 
a  new  trial,  with  liberty  to  frame  issues  and  take  evidence  as  to  tlie  specific 
acts  of  cruelty. 

Sec.  7  of  Act,  No.  VIII.  of  1859,  provides,  that  if  a  Plaintiff  relinquisli  or  omit 
to  sue  for  any  portion  of  liis  claim,  a  suit  for  tlie  portion  so  relinquished  or 
omitted  shall  not  afterwards  be  entertained.  Held,  on  a  construction  of  this 
section,  first,  tiiat  the  correct  test  is,  whetlier  the  claim  in  a  new  suit  is  in 
fact  founded  on  a  cause  of  action  distinct  from  that  which  was  the  foundation 
of  the  former  suit;  and  secondly,  that  it  included  accidental  error  and  in- 
voluntary omission  of  the  subject  of  the  new  suit. 

A  suit  cannot  be  maintained  to  recover  a  specific  Company's  Note  wlien  the 
cause  of  action  in  a  former  suit  was  the  misappropriation  by  the  same  De- 
fendant of  similar  Company's  Notes,  as  such  claim  for  the  individual  note 
mif::ht  have  been  included  in  the  former  suit. 

These  appeals  were  Ijroufiht  from  decrees  of  tlie  High  Court,  and,  as  regarded 
tlie  first  tliree,  were  from  decree  made  in  suits  between  the  same  parties,  [552]  and 
as  regarded  the  fourth,  wliich  related  to  property,  the  title  to  which  involved  the 
same  rights  of  the  Respondent,  were  all  heard  together.  The  first  suit  was  brought 
by  the  JRespondent,  Shumsoonnissa  Begum,  the  wife  of  the  Appellant,  Moonshee 
Buzloor  Ruheem,  to  recover  possession  of  certain  real  and  personal  property  stated 
Ijy  lier  to  have  been  entrusted  to  the  Appellant,  the  right  and  title  to  which  she 
contended  she  had  never  parted  with.  The  personal  propertj'  sought  to  be  recovered 
from  tlie  Appellant  consisted  of  (Government  securities,  known  as  Company's  paper, 
to  a  very  large  amount,  together  with  money,  jewels,  and  other  personalty,  also  of 
very  consideraVile  value.  The  real  estate  which  she  [553]  sought  to  recover  from  the 
Appellant  in  the  suit  comprised  certain  shares  in  two  gardens,  named  Dum-Dum 
and  Narain  Mundul,  which  were  in  the  possession  of  the  Appellant,  Jodonath  Bose, 
and  one  Mirtunjoy  Bose,  a  Defendant  in  the  Court  below,  but  who  had  not  appealed, 
having  been,  as  the  Respondent  alleged,  acquired  by  them  by  means  of  a  fictitious 
sale,  and  not  bona  fide,  and  held  by  them  Benamee,  or  in  trust  for  the  Appellant. 
The  second  suit,  which  constituted  the  third  of  these  appeals,  was  instituted  by  the 
Appellant  against  the  Respondent,  who  liad  withdrawn  from  his  House  and  pro- 
tection ;  and  wa.s  in  the  nature  of  a  suit  for  restitution  of  conjugal  rights.  The 
third  suit  was  brought  In-  the  Resiiondent  against  the  Appellant  to  recover  a  single 
Company's  paper. 

The  general  facts  were  as  follows: — In  the  month  of  Bj^sack,  1254,  b.e.,  corre- 
sponding with  the  months  of  April  and  May,  1847,  c.e.,  the  Appellant  intermarried 
with  the  Respondent,  then  a  Widow,  according  to  the  laws  and  usages  of  the 
Maliomedans,  and  by  tlie  form  or  ceremony  called  "  Nikah."  The  Respondent  was 
tVie  Mother  of  five  children  (two  Sons  and  [554]  three  Daughters)  by  her  first  Hu.s- 
band,  who  had  died  about  six  months  previous  to  her  second  marriage.  Soon  after 
the  marriage,  the  Respondent,  with  her  children,  took  up  their  residence  at  the 
House  of  the  Appellant,  at  Sealdah,  in  the  sul)url)s  of  Calcutta.  At  the  time  of  her 
marriage  with  the  Appellant,  the  Respondent  was  in  possession  of  considerable 
property,  botli  real  and  personal,  whicli  she  had  inlierited  from  lier  Father,  Moonshee 
Hossain  Alh-,  who  died  in  1837,  leaving  the  Respondent,  his  Daughter,  her  Mother, 
and  two  other  Widows,  and  a  Nephew,  who  were,  by  Maliomedan  Law,  his  heirs. 
Litigation  had  taken  place  between  the  Respondent  and  some  of  tlie  co-heirs,  and 
part  of  her  property  was  the  result  of  such  litigation,  as  well  as  otlier  portions 
which  had  accrued  to  her  by  right  of  succession  to  her  Father's  deceased  heirs  and 
lier  own  co-heirs.  From  the  time  of  her  marriage  to  the  year  1855,  the  Appellant 
and  Respondent  lived  and  cohabited  together  as  Husband  and  Wife,  during  which 
time  she  bore  him  a  daughter.  Very  serious  dissensions,  however,  having  arisen 
in  that  year  between  them,  occasioned  chiefly  by  the  Appellant's  dealings  with  her 
property,  the  alleged  cause  of  his  ill-treatment  of  her,  the  Respondent  presented  a 
petition  to  the  Magistrate  of  the  Zillah  for  protection,  and  obtained  an  Order  from 
him,  giving  her  the  option  to  live  where  she  chose,  but  declaring  that  .she  was  not 
thereby  separated  from  her  position  as  the  Wife  of  tlie  Appellant;  and,  to  prevent 
the  commission  of  any  acts  that  might  lead  to  an  affray,  the  Appellant  was  bound 
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over  by  recognizance  in  Rs.  10,000,  for  a  year,  liberty  being  given  to  the  Respondent 
to  -Je  for  having  been  beaten  and  confined  by  the  Appellant.  ,    .       .       , 

r555l  In  consequence  of  tliese  proceedings,  the  Respondent  hied  a  i)Iaint  m  the 
ftrst  Kuit  on  the  8th  of  April,  1856,  in  the  Court  of  the  Principal  Sudder  Ameen  of 
ZiUah  Twentv-four  Pergunnahs.  against  the  Appellant,  to  recover  the  real  and 
personal  property  belonging  to  her,  including  the  Government  paper  and  alleged, 
that  the  same  had  been  wrongfully  taken  possession  of  and  dealt  with  by  turn.  Ihe 
plaint  stated  the  particulars  above  mentioned,  and  gave  a  detailed  account  of  the 
value    of    the    property  claimed,   which     amounted   in   the   whole    to    the  sum  of 

Rs.  534,794.  "  .      ,       ,   ■  j-       ,  ■ 

The  Appellant,  by  his  answer,  denied  the  statements  m  the  plamt,  regarding  Ins 
havint'  taken  possession  for  his  own  use  of  the  Respondent's  property,  especially 
the  Government  paper,  but  admitted  having  dealt  with  it  as  alleged,  and  stated 
some  particulars  regarding  the  disposition  of  portions  of  the  real  estate,  which 
rendered  it  necessary  for  the  Respondent  to  file  a  Supplemental  plaint  to  make  other 
Defendants  to  the  siiit,  among  whom  were  the  Appellant.  Jodonath  Rose,  and  Mir- 
tunjoy  Rose,  who  were  alleged  to  hold  Benamee  for  the  Appellant  two  gardens  therein 
descrited,  called  Dum-Dum  and  Narain  Mundul  gardens  ;  which  these  Defendants 
by  their  answers  alleged,  that  they  liad  become  hona  fide  purchasers  and  were  in 
possession  of,  on  their  own  individual  account,  and  not  Benamee.  The  other  De- 
fendants by  their  answer  disclaimed  all  interest  in  the  matter  the  subject  of 
the  suit. 

The  hearinc;  of  the  suit  took  place  before  Mr.  E.  Latour,  the  Judge  of  the  Zillali 
Court  of  the  Twenty-four  Pergunnahs.  on  the  25tli  of  July.  1859.  when  a  decree 
•was  made  in  favour  of  the  Respondent,  the  amount  of  her  claim  being  reduced  to 
Rs.  2:i4,800,  on  [556]  account  of  Company's  paper,  and  Rs.  20,511  for  per.sonalty, 
■with  judgment  and  possession  for  the  real  estate  in  the  possession  of  the  Appellant, 
Jodonath  Bose  and  Mirtunjoy  Bose. 

Moonshee  Buzloor  Ruheem.  Mirtunjoy  Bose,  and  Jodonath  Bose.  severally  ap- 
pealed from  this  decision  to  the  High  Court  at  Calcutta,  and  these  appeals  were  heard 
too-ether  on  the  29th  of  November.  1862.  when  the  Court,  consisting  of  Messrs.  Trevor, 
W.  Seton-Karr,  and  L.  S.  Jackson,  affirmed,  with  some  slight  modifications,  the 
decree  of  tlie  Zillah  Court,  and  dismissed  the  three  appeals  with  costs.  The  Appel- 
lants, Moonshee  Buzloor  Ruheem  and  Jodonath  Bose,  separately  appealed  from  this 
judgment  to  Her  Majesty  in  Council,  and  these  constituted  two  of  the  present  appeals. 
In  the  second  suit,  out  of  which  the  third  appeal  arose,  the  Appellant  sought  for 
a  judicial  determination  of  his  right  as  a  Maliomedan  Husband  under  Maliomedan 
Law,  to  recover  possession  of  liis  Wife's  person,  the  marriage  contract  being  still 
in  force,  no  divorce  having  been  decreed.  The  Respondent  by  her  answer  insisted 
that,  having  regard  to  the  oppression  and  cruelty  which  had  been  practised  upon 
her,  it  was  contrary  both  to  the  Mahomedan  Law  and  to  justice  to  deliver  her  up 
to  her  Husband,  and  contended  that,  as  he  had  become  a  Freemason,  he  had  thereby 
become  an  outcast  from  the  Mahomedan  faith,  and  could  no  longer  assert  his  marital 
rights.  The  other  Defendant.  Zalioor  Ahmed,  his  wife's  son-in-law,  by  his  answer 
denied  that  the  Respondent  left  the  Appellant's  House  by  his  advice,  but  admitted 
petitioning  the  Magistrate  for  the  Respondent's  release  from  confinement  in  the 
A)ipellant's  House. 

[557]  The  material  issues  recorded  in  bar  to  the  suit  were,  whether,  as  the  Foujdary 
Court  had  made  an  Order  allowing  the  Respondent  to  remain  anywhere,  according 
to  her  inclination,  the  suit  brought  by  the  Appellant  could  be  entertained  :  whether 
the  Appellant  Iiad  committed  any  act  not  sanctioned  bv  his  religion,  or  had  been 
guilty  of  any  oppression  on  liis  Wife;  whether,  having  regard  to  the  circumstances 
stated  in  the  first  issue,  even  if  he  were  proved  guilty  of  the  cruelty  alleged,  he  could 
obtain  restitution  of  her  against  her  consent :  and  whether,  if  not  proved  guilty. 
he  could  obtain  possession  of  her.  Upon  the  question  of  law,  the  issues  were,  first, 
whether,  according  to  the  Mahomedan  Law,  a  Hu.sband,  against  the  wish  of  his  Wife, 
could  bring  her  under  his  control  or  not ;  second,  whether  by  joining  the  Freemasons 
and  becoming  a  Freemason  the  Appellant  liad.  according  to  the  Mahomedan  Law. 
lost  caste  and  become  an  outcast;  third,  wliether    a  person  made  an  outcast  could 
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have,  according'  to  the  Mahomedaii  l-aw,  coiitrcil  over  liis  Wife;  and  la.stly.  whetlior 
a  Husband  using-  oppression  on  liis  Wife  loses  the  right  as  Husband  over  lier. 

Upon  the  points  of  law  involved  in  this  suit,  tlie  opinion  of  tlie  Law  Officer  of 
the  Zillah  Court  was  to  the  effect  that  a  Malioniedan  by  embracing  Freemasonry 
became  an  outcast;  but  that,  if  he  remained  a  Mussulman,  he  was  entitled  to  his 
Wife's  person,  notwithstanding  he  was  guilty  of  tyranny  and  oppression.  Another 
opinion,  of  a  contrary  tenor,  with  respect  to  the  effect  of  becoming  a  Freemason,  was 
filed  by  the  Appellant,  and  the  Principal  Sudder  Anieen  ultimately  decided  in  his 
favour  on  this  point,  that  he  had  not  thereby  lost  caste. 

[558]  Evidence  was  entered  into  for  the  Appellant.  Two  of  the  witnesses,  who 
were  his  relatives,  stated  that  they  had  access  to  the  female  apartments  of  the  Re- 
spondent, and  had  not  observed  any  acts  of  oppression  practised  on  her.  The 
Respondent  put  in  evidence  the  petition  to  the  Magistrate  and  the  Order  made 
thereon  giving  her  leave  to  live  apart  from  the  Appellant,  but  there  was  no  evidence 
given  of  any  specific  act  of  ill-treatment  towards  her,  except  such  as  was  alleged 
regarding  the  deprivation  of  her  property. 

As  to  the  merits  of  the  case,  the  Principal  Sudder  Ameen  (Tarucknauth  Sen) 
found,  that  the  oppression  had  been  proved,  and  tliat  t!ie  Respondent  was  in  danger 
of  her  life.  That  danger  he  considered  was  not  lessened  by  the  fact,  that  she  had 
instituted  the  before-mentioned  suit  against  her  Husband  to  recover  property  of 
which  she  alleged  he  had  fraudulently  deprived  her  during  her  marriage,  and  had 
obtained  a  decree  against  him  for  five  lacs  of  Rupees,  and,  relying  upon  two  Futwas 
filed  by  the  Respondent,  the  Judge  held,  that  neither  by  the  Mahomedan  Law  nor  by 
natural  justice  was  the  Appellant  under  such  circumstances  entitled  to  the  aid  of 
the  Court  to  enable  him  to  recover  possession  of  his  Wife's  person. 

An  appeal  from  this  decree  was  brought  liy  the  Appellant  to  the  High  Court 
at  Calcutta,  and  heard  by  Messrs.  C.  Steer  and  W.  S.  Seton-Karr,  two  of  the  Judges 
of  that  Court,  who  pronounced  the  following  judgment: — "It  appears  that  the 
Defendant  was  left  a  young  Widow,  and  with  large  means.  The  Plaintiff  induced 
her  to  marry  him,  and  they  lived  together  for  some  years.  In  that  time,  however, 
the  Plaintiff  managed  to  make  away  with  a  [559]  great  part  of  his  Wife's  fortune, 
and  he  did  so  by  fraudulent  means  on  some  occasions.  Having,  by  these  and  other 
means,  done  great  damage  to  the  property  of  his  Wife,  he  commenced  then  to  illuse 
her.  He  behaved  oppressively  to  her,  and  shut  her  up  as  if  in  a  Prison.  At  length 
this  state  of  things  came  to  the  knowledge  of  the  Magistrate,  and  he  went  and 
released  her.  Judging  from  what  he  saw,  and  from  what  was  told  to  him,  it  did 
not  ajipear  to  the  Magistrate  that  it  would  be  safe  to  allow  the  Defendant  to  live 
an}'  longer  under  the  absolute  control  of  her  Husband,  and  at  her  desire  slie  was 
allowed  to  quit  his  roof,  and  to  find  anotlier  residence  for  herself.  She,  lately  the 
rich  Widow,  left  the  Plaintiff's  dwelling  with  the  bare  clothes  on  her  back,  and  since 
then  she  has  succeeded  in  an  action  against  her  Husband,  in  which  a  decree  has  been 
given  against  him  for  upwards  of  five  lacs.  These  art^  all  facts  which  have  been 
jud'icially  ascertained,  and  now  the  Plaintiff'  comes  into  Court  to  invoke  the  aid  of 
the  law,  to  compel  his  Wife  to  return  to  his  House  and  to  live  with  him.  The 
Pleader  for  the  Plaintiff'  in  this  Court  argues,  that  this  is  a  case  which  must  be 
decided  in  conformity  to  the  Mahomedan  Law  ;  that  that  law  does  not  permit  a  Wife 
to  sejiarate  from  her  Husband,  except  upon  a  divorce;  that  at  present  there  has  been 
no  divorce,  and  the  Wife  should,  therefore,  be  compelled  to  go  back  to  her  Husband  : 
that  cruelty  is  no  ground  for  the  Court  to  set  aside  the  provisions  of  the  Mahomedan 
Law,  for  in  ordering  the  Wife  liack.  the  Court  can  impose  such  conditions  upon  the 
Plaintiff"  as  will  ensure  his  Wife  good  treatment  for  the  future.  Referring  to  the 
Hedaya  under  the  head  of  '  Divorce,"  we  see  that  the  Mahomedan  Law  does  not 
per-[560]-mit  a  Wife  to  divorce  herself,  but  the  Husband  can  divorce  his  Wife 
whenever  he  pleases.  This  has  also  been  ruled  in  a  decision  of  the  late  Sudder 
Court,  vide  Vol.  V.  of  the  Select  Reports,  p.  200,  the  decision  being  dated  the  5th 
of  May,  1S.'52.  There  is,  however,  a  ceremony  called  '  Kolah,"  by  which  a  Wife 
may  possibly  obtain  a  separation  from  her  Husband,  but  this  requires  also  the  con- 
sent of  the  Husband,  and  it  does  not  appear  that  the  Wife  can  by  any  possibility 
separate  herself,  except  by  the  consent  of  her  Husband.  This  being  so,  are  we 
required  to  decide  this  case  in  conformity  to  the  principles  of  the  Mahomedan 
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Law.'  Are  we  to  compel  the  Defendant  to  return  to  her  Husband,  convinced  as  we 
are  that  she  should  not  he  forced  to  return?  If  under  the  Mahoniedan  Law  no  Wife 
can  separate  herself  from  her  Husband  under  any  circumstances  whatsoever,  the' 
law  is  clearly  repugnant  to  natural  justice,  and  we  are  not  bound  to  follow  it.  The 
Mahoniedan  I-aw  giving;  no  relief  to  a  Wife,  be  the  conduct  of  the  Husband  ever  so 
liad,  it  is  a  case  to  l)c  disi>osed  of  by  equity,  and  good  conscience.  And  on  these 
principles,  we  have  no  hesitation  in  saying,  tliat  the  grounds  upon  which  the  De- 
fendant has  .sejiarated  from  her  Husband  justify  her  in  that  steji.  and  tliat  we  should 
be  making  the  Court  the  engine  of  a  grievous  injustice,  if  we  gave  the  Plaintiff  free 
power  and  control  over  the  person  of  the  Defendant,  by  ordering  her  to  return  to 
him.  As  to  the  suggestion  of  the  Plaintiff's  Vakeel  that  we  might  impose  such 
conditions  upon  his  Client  as  would  ensure  his  Wife  proper  treatment  at  his  hands, 
it  is  out  of  the  question.  It  would  not  be  ju.st  to  the  Defendant  to  adopt  such  a 
course,  she  lieing  herself  unwilling  to  return  on  any  terms,  and  her  [561]  grounds 
for  separation  being  so  well  founded,  nor  would  it  be  possible,  living  as  Mahomedans 
of  rank  do  with  their  Wives,  to  adopt  any  measures  of  prevention  which  would  hold 
jut  any  hope  of  being  efficacious.  On  -uese  grounds  we  uphold  the  judgment  of  the 
Lower  Court,  and  dismiss  the  appeal  with  costs."  From  this  decision  the  thiid 
appeal  was  brought. 

The  third  suit  was  also  instituted  in  the  Zillali  Court  of  the  Twenty-four  Per- 
gunnahs  on  the  31st  of  December,  1861,  by  the  Respondent  against  the  Appellant. 
The  principal  questions  raised  were,  first,  whether,  under  sec.  7,  Act,  No.  VIII.  of 
1850,  the  claim  made  by  the  suit  could  ■^e  entertained  and  adjudicated  upon  by  the 
Court,  inasmuch  as  the  subject  matter  had  been  omitted  from  the  first  suit,  and 
might  have  formed  a  part,  being,  as  before  stated,  brought  by  the  same  Plaintiff 
against  the  same  Defendant  ;  and,  secondly,  whether  the  suit  was  not  barred  by 
effluxion  of  time,  under  the  twelve  year's  rule  of  limitation.  The  object  of  the  suit 
was  to  recover  the  possession  of  a  single  Government  security  (Company's  paper) 
distinguished  as  No.  16,142  of  1832-.3,  for  the  principal  sum"  of  Rs.  10,000,  with 
interest  alleged  to  be  due  thereon,  amounting  to  Rs.  21,155.  9a.  5p.  The  plaint 
stated,  that  the  Company's  paper  in  question  formed  a  part  of  the  estate  of  the 
Plaintiff's  Father,  and  had  been  delivered  to  her  on  the  16th  of  September,  1847; 
but  that,  as  the  same  was  standing  in  his  name,  she  was  unable  to  obtain  payment  of 
the  interest  in  respect  of  the  same  from  the  Government  Treasury;  that  in  con- 
sequence .she  presented  a  petition  to  the  Zillah  Judge  to  oVrtain  a  Certificate  of 
administration,  under  Act,  No.  XX.  of  1841,  and  that  such  petition  was,  hj  the 
Order  of  the  Judge,  dated  the  [562]  5th  of  May,  1848,  rejected.  The  plaint  then 
stated,  that  she  was  induced,  b}'  the  Defendant's  representation  that  he  would  draw 
the  interest,  to  indorse  the  Government  paper  in  his  name,  and  that  the  Defendant, 
througli  the  indorsement,  represented  that  he  had  purchased  the  paper,  filed  an 
appeal  before  the  Sudder,  in  dissatisfaction  with  the  aforesaid  Order  of  the  Judge  ; 
and,  as  lie  held  in  his  hands  her  seal,  he  caused  a  petition  to  be  filed  on  her  part 
to  the  effect  that  the  paper  had  lieen  purchased  by  him;  and  upon  this,  on  the  11th 
of  September,  1848,  an  Order  was  passed.  The  plaint  then  stated  the  circumstances 
relating  to  her  withdrawal  from  her  Husband's  house,  as  already  detailed,  and 
admitted  that  she  had  instituted  a  previous  suit  to  recover  her  real  and  personal 
property,  diistinguished  as  suit.  No.  30  of  1856,  against  the  Defendant,  and  that 
she  had  obtained  in  such  suit  a  decree  in  her  favour.  She  excused  herself  from 
having  omitted  in  that  suit  the  Company's  paper  now  sued  for,  and  for  not  then 
suing  for  it,  by  stating,  that  as  she  was  a  Purdahnusheen  (a  veiled  or  secluded 
woman),  and  unacquainted  ,with  reading  and  writing,  she  could  not  ascertain 
an-ything  about  the  Government  paper  for  Rs.  10,000,  and  the  interest  of  the  same, 
and  consequently  that  was  not  included  in  her  former  claim.  That  she  obtained 
knowledge  of  the  Government  paper  in  the  month  of  July,  1859,  and  that  the  cause 
of  action  arose  from  that  time  :  and  she  accordingly  instituted  the  suit  to  obtain 
the  Government  paper,  or  the  sum  of  Rs.  21,155  9a.  5p.,  according  to  an  annexed 
account. 

The  Appellant,  liy  his  answer,  insisted  that  the  Respondent  had  in  fact  sold 
to  him  the  Company's  paper  in  question  on  the  16th  of  July,  1848,  for  C.  [563] 
Rs.  13,. '115.  8a.   15p.,  and  tliat  he  had.  on  the  30th  of  October  following,  sold  and 
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transferred  the  .same  to  a  third  party  he  named,  for  Ra.  i:!,777.  I'ia.  sjp.  The 
answer  then  pleaded  three  several  pleas  in  bar  to  the  Plaintiff's  suit.  First,  that 
the  suit  was  barred  by  Ben.  Keg.  III.  of  1793,  sec.  14,  as  twelve  years  had  elapsed 
from  the  dates  of  his  purchase  and  sale  aforesaid.  Secondly,  that  on  the  30th  of 
November,  1856,  the  Respondent  had  instituted  a  suit  against  him  to  recover 
Rs.  534, 79i,  on  the  same  cause  of  action  as  tlie  present  suit,  and  had  obtained  a 
decree  therein  on  the  I'Sth  of  July,  1859,  and  submitted  to  the  Courts  tiiat  the  suit 
ought  to  be  dismissed  on  that  ground,  under  Act,  No.  VIII.  of  1859,  sec.  2  (the  Code 
of  Civil  Procedure),  as  well  as  under  Ben.  Reg.  III.  of  179-3,  sec.  16,  as  she  had 
sued  again  on  the  same  cause  of  action;  and  thirdly,  that  the  suit  ought  to  be 
dismissed  also  under  sec.  7  of  the  Act,  No.  \'III.  of  1859,  and  that  the  rule  therein 
enacted  had  been  always  in  force,  that  all  claims  coming  under  one  and  the  same 
cause  of  action  are  to  be  brought  in  one  suit,  and  that  this  rule  was  enjoined  by  the 
Circular  Order  dated  the  30th  of  September.  1847. 

Issues  in  the  suit  were  recorded  by  the  Principal  Sudder  Amaen.  Those  on 
tiie  part  of  the  Plaintiff  being,  first,  whether  the  Defendant,  being  a  Trustee  for 
the  Plaintiff,  could  be  held  liable  to  the  Plaintiff'  in  this  suit?  And  on  the  part  of 
the  Defendant  in  bar  of  suit,  first,  whether  the  action,  having  been  divided,  could 
be  maintained?  Secondly,  whether  the  action  was  barred  by  the  operation  of 
limitation?  On  the  merits,  whether  the  Govei'nnient  jiaper  was  fairly  purchased 
by  the  payment  of  consideration  ? 

The  hearing  of  the  suit  took  place  before  Mr.  E.  [564]  Latour,  the  Judge  of  the 
Zillah  of  Twenty-four  Pergunnahs,  on  the  20th  of  March,  1862,  when  he  delivered 
the  following  judgment: — "By  her  own  account,  the  Plaintiff  knew  all  about  the 
Company's  paper  in  May,  1848,  indeed,  it  was  made  over  to  her  in  1847;  failing  in 
obtaining  a  Certificate,  she  indorsed  it  over  to  her  Husband  for  the  express  jiurpose 
of  drawing  the  interest;  the  present  suit  is  preferred  on  the  la.st  day  of  limitation, 
under  the  old  law,  31st  of  December,  1861.  It  is  clear,  therefore,  that  this  suit  is 
barred  by  limitation  of  time;  to  let  in  the  larger  limitation,  fi'uud  must  be  specially 
pleaded,  and  there  is  one  point  only  in  which,  if  pleaded  specially,  this  Court  might 
hold  that  limitation  would  not  apply,  viz.,  that  the  Defendant  was  a  Trustee  for  his 
Wife;  but  tlie  Court  will  not  enter  into  this  matter  at  length,  because  the  action  must 
fail  under  sec.  7  of  Act,  No.  VIII.  of  1859.  By  that  section,  if  a  Plaintiff  relinquish 
or  omit  to  sue  for  any  portion  of  bis  claim,  a  suit  will  not  eventually  lie  to  recover 
such  portion.  It  is  argued,  that,  '  omission  '  means  '  intentional  omission,'  that  the 
Plaintiff'  did  not  know  of  this  rule,  and  therefore,  did  not  intentionally  omit  to  sue 
for  it;  but  omission  is  a  negligent  omission  in  contradiction  to  a  voluntary  sur- 
render of  a  portion  of  a  claim,  and  laches,  is  loss.  It  is  quite  clear,  that  the  facts 
connected  with  this  Note  were  openlj-  known  through  the  different  proceedings. 
The  Defendant  claimed  the  Note,  as  indorsee  for  value,  on  the  petition  of  the  30th  of 
.Srabun,  1255,  on  the  execution  against  his  Wife,  the  Plaintiff;  he  also  sued  to  set 
aside  the  summary  Order  rejecting  his  claim,  which  action  was  dismissed  in  Jeyt, 
1257  B.S.,  so  that  there  lias  been  an  extraordinary  quantity  of  sunlight  about  this 
particular  [565]  paper  at  variance  with  any  idea  of  fraudulent  concealment.  The 
case  of  Ca.sseenath  v.  Peinberto'n  (21st  September,  1843)  is  referred  to,  where  a 
claim  to  a  portion  of  estate  was  recognized  which  had  not  been  included  in  the 
original  action.  In  that  case  the  Defendant  had  fraudulently  concealed  that  portion 
of  the  estate  ;  and.  therefore,  there  is  no  analogy  common  to  the  present  suit.  I  think 
that  ignorance  cannot  be  pleaded  on  the  face  of  available  knowledge,  and  that  the 
Plaintiff  was  bound  to  include  the  present  claim  in  her  previous  action.  Secondly, 
that  no  case  is  made  out  for  extraordinary  limitations,"  and  he  accordingly  gave 
judgment  for  the  Defendant  upon  both  pleas  in  bar. 

The  Respondent  appealed  to  the  High  Court  at  Calcutta,  objecting  to  the  ruling 
of  the  Judge  as  to  sec.  7  of  Act,  No.  VIII.  of  1859  operating  as  a  bar  to  the  suit, 
submitting,  that  the  subject  of  her  claim  was  not  included  in  the  former  suit,  owing 
to  her  ignorance,  and  not  from  design. 

The  hearing  of  the  appeal  took  place  on  the  I'Sth  of  February,  1863,  before 
Messrs.  Bayley  and  Seton-Karr,  two  of  the  Judges  of  that  Court,  who  gave  judgment 
as  follows: — "The  Plaintiff,  it  is  clear,  had  a  knowledge  of  the  existence  of  this 
paper  before  she  brought  her  first  suit,  and  might  have  included  it  in  that  suit ; 
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and  tlie  real  qvifstioii  for  us  to  decide  is,  wliether  this  oinissiou,  neglect,  or  oversight 
is  sufKcient  to  bar  her  present  chum  under  the  law,  fairly  applied."  And,  after 
referring  to  the  provisions  of  see.  7  of  Act,  No.  VIII.  of  1859,  the  judgment  pro- 
(■i.^Jed,— ••  Tlio  Plaintiil'  could  not  have  been  actuated  by  any  fraudulent  or  dis- 
iionest  motive  in  omitting  tliis  jiortion  of  her  claim.  In  this  view,  we  are  of  opinion, 
tliat  though  it  might  [566]  be  desirable  for  the  ends  of  justice,  and  for  the  sake 
of  perspicuity,  that  the  various  items  claimed  by  the  Plaintiff  should  form  the 
subject  of  one  single  action,  and  though,  in  fact,  they  were  mainly  included  by  her 
in  one  action,  yet  there  is  nothing  in  the  law,  as  we  read  it,  to  make  it  absolutely 
imperative  on  her  to  include  every  item  of  such  a  claim  as  hers  in  one  single  suit. 
Nor  do  we  think  that,  under  the  circumstances  of  the  case,  the  Plaintiff  may  not  fairly 
plead  that  she  has  a  distinct  and  sejiarate  cause  of  action  for  the  recovery  of  this 
piece  of  paper  made  over  to  the  Defendant  on  a  particular  date.  When  we  consider, 
further,  that  the  action  rests  on  the  alleged  fraudulent  misappropriation  by  the 
Defendant  of  jiroperty  given  to  him  in  trust,  we  think  it  extremely  desirable  that 
the  case  should  go  to  trial  on  the  merits,  if  the  law  allows  this,  as  we  hold  it  does. 
As  regards  limitation,  in  point  of  time,  which  we  infer  from  his  remarks,  that  the 
Judge  holds  to  apply  to  this  case,  we  think  it  only  necessary  to  observe,  that 
limitation  would  not  run  against  a  Wife  in  the  case  of  a  Husband,  who  is  a  Trustee 
of  valuable  property  for  her  benefit,  he  holding  strictly  as  Trustee  for  her  use,  and 
would  be  found  to  account  for  the  property  to  whatever  shape  or  uses  he  himself 
had  put  it.  Holding,  therefore,  these  views,  after  a  careful  consideration  of  the 
legal  points  urged,  we  set  aside  the  .ludge's  decree  of  dismissal,  and  remand  the 
case  for  a  full  trial  on  its  merits." 

The  Appellant  brought  the  present  appeal  (tlie  fourth)  from  the  decree  founded 
on  this  judgment. 

The  Attorney  General  (Sir  .John  Rolt,  Q.C.),  and  Mr.  lieith,  for  tlie  first  Appel- 
lant.— [567]  These  appeals  being  between  the  same  parties,  and  substantially 
affecting  the  same  rights,  are  now  by  consent  argued  together.  Shumsoonnissii  Begum, 
the  Wife  of  the  Appellant,  Moonshee  Buzloor  Ruheem,  is  the  Respondent  in  the  four 
appeals,  and  was  the  original  Plaintiff  in  two  of  the  suits,  and  the  Defendant  in 
the  other.  The  suits  which  constitute  the  two  fir.st  and  fourth  appeals  relate  to  the 
real  and  jjersonal  estate  of  the  Respondent,  and  may  be  termed  the  "  Property 
suits."  The  other  appeal  is  known  as  the  "  Restitution  suit."  In  the  Court  below, 
separate  evidence  was  adduced  in  each  suit ;  it  will  be  convenient,  therefore,  to  keep 
the  cases  distinct  in  argument.  Now,  the  first  suit,  which  is  described  as  suit,  No. 
.■?0  of  1856,  was  brought  by  the  Respondent  as  Plaintiff  against  the  Appellant  as  sole 
Defendant,  and  sought,  after  a  cohabitation  as  Husband  and  Wife  of  upwards  of 
eight  years,  to  recover  personal  property,  consisting  of  Company's  paper,  endorsed 
and  delivered  over  by  her  to  him  at  various  times  subsequent  to  her  marriage,  to  a 
large  amount,  besides  jewels,  money,  and  other  personalty,  alleged  to  be  of  the  value 
of  upwards  of  Rs.  5.34, 794,  and  real  estate  consisting  of  shares  in  certain  gardens. 
It  is  true,  that  this  sum  was  much  reduced  by  the  decrees  of  the  Zillah,  and  High 
Courts,  but  it  was  proved  and  admitted,  tliat  the  Respondent  had  herself  made 
over  the  property  in  question  to  lier  Husband,  and  after  such  proof  the  onus  lay  on 
the  Respondent  to  prove  the  claim  set  up  by  her,  and  not,  as  the  Courts  below  have 
held,  on  the  Appellant  to  disprove  the  claim  so  made  on  him,  as  she  alleged  and 
proceeded  on  the  ground  of  fraud,  deceit,  and  undue  influence.  The  onus  probandi 
was  on  her,  as  she  charged  fraud,  [568]  coercion,  and  deceit  to  establish  such 
charges,  which  the  evidence  clearly  disproves.  Respecting  the  Government  securities, 
known  as  Company's  paper,  the  evidence  shows,  that  these  securities  were  made  over 
by  the  Respondent  to  her  Husband,  being  indorsed  by  her,  and  delivered 
over  to  him  for  a  good  consideration,  and  the  proceeds  applied  by 
him  for  her  family.  This  transaction  is  in  entire  consistency  with  the  law  and 
custom  prevailing  among  Mahomedans  in  India.  Under  the  Mahomedan  law. 
Husband  and  Wife,  in  relation  to  any  property  possessed  by  them  respectively,  or 
any  money  obligations  they  may  be  severally  under,  are  treated  and  considered  as 
altogether  distinct  persons  in  law,  and,  as  such,  respectively  capable  of  selling  and 
I'urchasing.  or  making  or  receiving  gifts  to  or  from  each  other,  and  even  of  con- 
tracting debts  with  each  other.  The  Respondent  is  proved  by  the  evidence  to  have 
had  a  sufficient  capacity  for  business,  and  to  have  been  always  keenly  alive  to  her  own 
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rights  and  interests  whenever  they  were  in  any  wiiy  imperilled.  Nothing,  there- 
fore, but  clear  evidence  of  fraud,  deceit,  or  coercion,  which  was  entirely  wanting, 
could  have  justified  the  Courts  below  in  setting  aside  and  declaring  null  the  legal 
transfers  by  the  Respondent  of  her  ]u'(iperty.  There  was  no  such  evidence;  on 
the  contrary,  her  own  admissions  on  the  record,  as  1o  the  fact  of  the  sales  effected  by 
her  in  favour  of  the  Appellant,  operated  as  an  estoppel  to  the  claim  made  by  her, 
and  ought  to  have  been  so  treated  by  the  Courts  below.  A,s  regards  the  claim  for 
jewels  and  other  personal  estate,  the  claim  to  such  property  was  reduced  in  the  tir.st 
instance  by  the  Zillah  Court  to  Rs.  20,511,  but  the  High  Court  disallowed  the  claim 
altogether,  and  we  submit  that  there  is  [569]  no  evidence  that  could  warrant  any 
other  judgment.  The  claim  regarding  the  real  estate  arose  upon  the  supplemental 
suit,  and  the  Appellant,  Jodonatli  Rose,  through  deriving  his  title  through  Moonshce 
Buzloor  Ruheem,  appeared  separately  in  the  Courts  below,  and  is  here  represented  by 
other  Counsel;  it  is  not  requisite  for  us,  therefore,  to  go  into  his  case,  though  the 
evidence  of  fraud  or  connivance  is  in  all  respects  similar,  the  transactions  regarding 
the  dealing  with  the  personal  and  real  estate  being  mixed  and  sinmltaneous,  and 
there  is  an  equal  deficiency  of  proof  in  respect  of  the  real  estate,  as  we  have  already 
shown,  regarding  the  dealings  with  the  personal  estate. 

The  other  suit,  out  of  wliich  the  second  appeal  arises,  is  tlie  "  Restitution  suit." 
Now,  we  contend,  that  the  Courts  below  have  entirely  miscarried  in  their  judgments 
in  this  suit,  and  that  the  decree  refusing  to  order  the  Respondent  to  return  to  her 
Husband's  home  was  not  warranted  either  by  Mahomedan  Ja'v.  or  the  facts  of  the 
case.  The  pai'ties  are  Mahomedans,  and  by  Ren.  Reg.  IV.  of  1793,  sec.  15,  their 
rights  ought  to  have  been  determined  according  to  the  Mahomedan  law.  However 
obnoxious  to  English  notions,  the  law  regulating  caste,  custom,  and  inlieritance  in 
India  must  be  observed,  as  held  in  the  Suttee  case  (heard  before  the  Privy  Council, 
23rd  June,  1832).  Even  now  slavery  is  recognized  in  India.  By  the  Mahomedan 
law,  a  Wife  cannot  separate  herself  from  her  Husband,  and  divorce  must  proceed 
from  the  Hu.sband.  Hedaya,  Vol.  I.  Book  IV.  ch.  1,  p.  201.  And  this,  as  observed 
by  the  Judges  of  the  High  Court,  has  been  followed  by  the  Sudder  Dewanny  Court 
[570]  in  the  case  of  Maulvi  Abdul  Wahab  v.  Miissumat  Hingu  (5  Ben.  Sud.  Dew, 
Ad.  Rep.,  p.  200).  That  case  shows  that  a  suit  for  restitution  of  conjugal  rights 
will  lie  in  the  Civil  Court ;  Mussiimaiit  Am-eena  v.  KxMoo  Khan,  (7  Ben.  Sud.  Dew. 
Ad.  Rep.,  p.  27),  Mussumat  Dooeen  Beebee  v.  Sheik  Mennoo  (Sel.  Rep.,  103)  ;  al- 
though he  has  no  right  to  force  his  wife  to  come  to  his  house,  Macnaghten  "  On 
Moohummadan  Law,"  p.  282.  The  law  was  rightly  stated  by  the  Judges  of  the 
High  Court,  but  the  conclusion  to  wliich  they  came  to,  that,  notwithstanding  the 
Mahomedan  law,  "  It  was  repugnant  to  natural  justice"  to  administer  it,  and  that 
the  case  was  to  be  disposed  of  by  them  according  to  what  they  termed  "  equity  and 
good  conscience,"  was  not  only  inconsistent  with  the  law  governing  the  case,  but  was 
an  erroneous  application  of  the  rule  of  decision  directed  by  Ben.  Regs.,  IV.  of 
1793,  sec.  15:  III.  of  1793,  sec.  21,  VI.  of  1793,  sec.  31,  and' VII.  of  1832,  sec.  9, 
to  be  observed  by  the  Courts.  The  Court  ought  to  have  decided  the  case  according 
to  the  Mahomedan  law,  and  not  have  exercised  a  fanciful  discretion  in  refusing  a 
just  right  by  that  law.  In  tlie  case  of  The  Queen  v.  Shapurji  Bezonji  (Perry's 
Oriental  Cases,  91),  the  Supreme  Court  issued  a  Habeas  Corpus  to  deliver  the 
custody  of  a  Child  to  its  Father,  although  the  Father  had  changed  his  religion.  The 
Parsee  case,  Ardaxeer  Cursetjee  v.  Perozeboye  (6  Moore's  Ind.  App.  Cases,  348), 
thou!.(h  it  may  be  relied  on  by  the  Respondent,  is  no  authority  against  the  Court's 
jurisdiction  to  compel  the  Respondent  to  return  to  her  Hu.sband's  home  ;  all  tliat 
was  decided  in  that  case  was,  that  the  remedy  was  not  to  be  obtained  on  the  [571] 
Ecclesiastical  side  of  the  Court,  contrary  to  the  ruling  in  the  case  of  Biirhahoi/e  v. 
Merwangee  Naxsarrranrjee  (Perry's  Oriental  Cases.  73).  Here  the  proceedings  are 
in  a  Civil  Court.  The  Futwas  of  the  law  Officers  of  the  Court  were  conclusive,  and 
ought  to  have  guided  the  Judges.  If  they  were  dissatisfied  with  the  opinions  so 
taken  in  the  Zillah  Court,  it  was  the  duty  of  the  Judges  of  the  High  Court  to  obtain 
a  further  exposition  of  the  law  from  the  Mahomedan  law  Officers  of  that  Court. 
Then  as  to  the  alleged  cruelty  by  the  Appellant,  supposing  even  that,  according 
to  the  law   applicable  to  the  case,   namely,   the   Mahomedan   law,   ill-treatment   or 
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alleged  cnieltv  could  form  a  ground  for  such  a  judgment  as  is  appealed  from. 
Tlitn-e  was  no  cruelty  on  tlie  part  of  tlio  Appellant  ;  he  could  by  the  Mahomedan  law, 
iiiiiUic's  '■  Diir.  of  Moohumniudan  Law,"  p.  i:5,  as  well  as  by  the  English  law,  prevent 
his  Wife  leaving  her  lionie  if  she  wanted  to  go  away,  Eex  v.  Cuckraite  (8  Bowling's 
P.C.,  6.'!).  There  w^as  really  no  evidence  of  the  acts  of  cruelty  alleged,  or  of  any  such 
cruelty  as  could  have  justified  the  decision  of  the  Courts  below;  the  Judees  referred 
only  to  tlie  Uoobckary  of  the  Magistrate,  which  w  as  made  ex  {juite,  and  they  assumed, 
without  any  warrant,  that  his  conclusion  was  well  founded.  But  even  if  all  tliat 
was  alleged  had  been  proved,  the  Fucwas  of  the  law  Officers,  as  well  as  the  authorities 
on  the  Mahomedan  law  already  referred  to,  show  that  the  proper  cour.se  for  the 
Judges  to  have  taken  would  liave  been  to  decree  a  restitution  of  conjugal  rights, 
with,  if  necessary,  an  inhibition  against  the  Appellant  from  acting  in  a  tyrannical 
or  oppressive  manner  to  his  Wife,  or  to  have  taken  other  precautionary  measures 
as  were  within  their  power  and  authority,  to  [572]  prevent  the  occurrence  or  repeti- 
tion of  the  acts  complained  of. 

The  third  appeal  by  this  Appellant  relates  to  the  suit  for  recovery  of  the  Com- 
pany's jiaper  for  R.s.  io.OOO  and  interest.  It  is  contidentally  submitted,  that  the 
High  Court  were  wrong  in  their  decision.  First,  as  the  suit  of  the  Respondent  was 
barred  under  section  7  of  Act,  No.  VIII.  of  1859,  inasmuch  as  her  claim  in  the 
latter  suit  ought  to  have  been  included  in  the  former  suit  brought  by  her  against 
the  Appellant.  By  that  section  of  the  Act,  the  Court  below  was  absolutely  pro- 
hibited from  entertaining  any  suit  for  such  portion  of  a  Plaintiff's  claim  as  she 
may  have  omitted  to  sue  for  in  a  previous  suit,  the  decree  of  tl.e  Court  below  properly 
found  that  the  Respondent  had  a  knowledge  of  the  existence  of  the  Company's  paper 
in  question  before  she  brought  her  first  suit,  and  she  might  have  included  her  claim 
in  respect  of  it  in  that  suit,  but  the  decree,  w-e  submit,  erroneously  refused  to  give 
effect  to  the  statutory  iirohibition,  on  the  ground  that  the  Respondent  could  not 
have  been  actuated  by  any  dishonest  or  fraudulent  motive  in  omitting  this  portion 
of  her  claim,  although  there  is  no  such  exception  to  be  founu  in  the  above  Act,  and, 
secondly,  the  suit  was  barred  b)-  the  period  of  limitation  having  e.xpired  by  efiluxion 
of  time,  from  the  date  of  the  cause  of  action,  Ben.  Reg.  III.  of  1793,  sec.  14.  Even 
on  the  merits  the  decree  cannot  be  supported,  as  there  is  no  sufficient  evidence-  to 
support  the  facts  pleaded. 

Mr.  Pontifex,  for  tlie_  Appellant,  .Jtrdonath  Bose. — The  Appellant,  for  whom  I 
appear,  was  first  made  [573]  a  party  to  the  suit  by  supi)lemental  plaint.  He  was 
in  possession  of  a  very  small  portion  only  of  the  real  estate  formerly  belonging  to 
the  Respondent,  but  part  of  which  was  sold  by  her,  fir.st  to  her  Husband,  the  other 
Appellant,  and  purchased  from  him  by  this  Appellant  and  one  Mirtunjoy  Bose,  who 
is  not  an  Appellant  here,  and  the  other  part  purchased  direct  from  the  Respondent 
herself.  The  allegation  of  the  Respondent,  that  the  property  so  purchased  was  held 
Benamee,  or  in  trust  by  this  Appellant  for  lier  Husband,  is  entirely  without  support 
or  foundation.  The  purchases,  both  from  the  Respondent  herself,  as  well  as  from  the 
Appellant,  Moonshee  Buzloor  Ruheem,  were  hona  fide.  There  is  no  evidence  of 
fraud  on  the  part  of  this  Appellant,  nor  is  it  even  alleged,  that  the  purchases  made 
by  him  were  made  at  an  undervalue  or  by  collusion.  The  onus  of  proving  such 
lay  upon  the  Respondent,  and  no  such  proof  has  been  given. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Cave,  for  the  Respondent. — Though  the  facts,  in 
these  appeals,  are  numerous,  the  points  at  issue  and  for  determination,  are  neither 
difficult  nor  complicated.  We  propose  to  take  all  the  cases  together,  and  first, 
as  to  the  property  suit.  The  same  principles  that  would  be  applied  in  our  Courts 
here,  in  circumstances  such  as  this  suit  present,  are  applied  to  the  Courts  in  India. 
The  law  in  both  countries  is  founded  on  the  inalienable  rights  of  moral  justice. 
These  principles  are  well  defined  and  illustrated  in  the  cases  of  Coofre  v.  Lamotte 
(15  Beav.,  234),  and  Smitli  v.  Kai/  (7  H.L.  Cases,  750);  and  as  regards  [574]  trans- 
actions between  Husband  and  Wife  in  7?/r/i  v.  CockeU  (9  Ves.,  369-375),  and  Darkin 
V.  Dn.rkin  (17  Beav.,  581),  Cliiklers  v.  Chihhrs  (1  De.  G.  and  J.,  482),  Curtis  v.  Perrn 
(6  Ves.,  739).  The  same  rules  are  applied  by  the  Courts  in  India,  Strange's  "  Hindu 
Law,"  Vol.  I.,  26-30  [Ed.,  1827].  These  authorities  establish  that,  though  a  gift  by 
a  Feme  covert  of  her  separate  estate  to  her  Husband  is  not  to  be  impeached  without 
clear  evidence  of  fraud,  coercion,  or  deception  ;  yet  a  gift  to  him  is  not  to  be  inferred, 
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and  if  there  be  evidence  of  fraud  or  deception  on  his  part,  then  the  transaction  is 
either  void  altogether  or  enures  as  a  trust  for  the  Wife.  That  is  exactly  our  case 
here;  we  admit  the  several  indorsements  of  the  notes  and  transfers  of  them  by  the 
Respondent  to  her  Husband,  but  it  was  only  for  the  purpose  of  obtaining  the  interest 
on  them  for  her.  Any  sale  by  him  of  the  notes  to  the  purchasers,  we  insist  was  for 
her  benefit,  and  such  transfers  were  Benamee,  creating  a  trust  for  the  Respondent, 
and  that  the  sale  and  conveyance  of  the  real  estate  was  fraudulent  and  void,  if  not 
a  Benamee  transaction.  All  the  evidence  goes  to  prove  the  allegations  made  by 
tiie  Respondent  in  her  pleadings,  that  the  transfer  made  by  her  of  her  property  to 
her  Husband  was  for  purposes  of  his  management,  and  not  for  iiis  personal  benefit ; 
and  that  would  make  all  the  transactions  Benamee.  Now,  this  is  a  case  of  a 
Mahomedan  woman  living  in  seclusion,  and  it  is  an  acknowledged  principle  of  law 
in  India  that  the  Courts  will  protect  Native  women  so  situate  against  their  own 
acts,  as  they  can  scarcely  be  considered  ■<((./'  generic,  Lutclieiit  I'lnina  v.  [575]  f^ewrork 
and  Ot/ierx  {I  Str.  Mad'.  Rep.,  30);  ('lidluwnml  v.  Ganoir  (2  Str.  Mad.  Rep.,  159); 
Xarsammid  v.  Latchiiiana  Xaie  (7  H.L.  Cases,  750).  In  such  circumstances  the 
onus  of  proving  the  bona  fides  of  the  alleged  sales,  and  the  payment  of  the  con- 
sideration, was  rightly  laid  by  the  Indian  Courts  upon  the  Appellant,  Smith  v. 
Kay  (2  Str.  Mad.  Rep.,  14).  The  Zillali  Court  w-as  of  opinion,  that  the  Appellant 
had  failed  to  prove  such  hoiw  fides  or  payment,  and  the  Judges  of  the  High  Court 
were  of  the  same  opinion,  though  they  modified  the  decree  of  the  Zillah  Court.  The 
finding  of  both  Courts  on  the  facts  was  substantially  the  same,  and  this  Court  will 
not  disturb  the  finding  of  the  Court  below  upon  a  mere  question  of  fact.  Mu-utdee 
Mahoini'd  C'dzuin  Slirrazee  v.  Meer:a  Ally  Malioiiied  K/uin  (8  Moore's  P.C.  Cases,  91). 
Tlie  Appellant's  defence  is,  that  the  Resjiondent  indorsed  the  several  securities  to 
him,  first,  because  she  could  not  obtain  the  interest  due  on  them  ;  second,  because 
she  could  not  manage  her  affairs  Iierself  ;  third,  because  she  was  afraid  of  her 
servants  embezzling;  and  fourth,  becaiise  she  found  herself  in  debt.  The  first  and 
second  reason  assigned  by  the  Appellant  was  discredited  by  the  Courts  below  ;  the 
third  and  fourth  were  never  suggested  till  the  institution  of  the  suit,  and  entirely 
failed  in   proof. 

Second,  with  respect  to  the  suit  for  restitution  of  conjugal  rights.  We  do  not  now 
insist  upon  the  objection  taken  in  the  Court  below,  that  the  Appellant,  by  becoming 
a  Freemason,  thereby  lost  caste,  or  any  right  to  possession  of  his  Wife's  person, 
which  he  might  have  possessed  under  the  Mahon)edan  law ;  but  we  submit,  that 
the  fact  of  cruelty  and  oppres-[576]-sion  of  the  Wife  and  such  danger  to  her  life 
as  to  induce  her  to  leave  her  home  having  been  proved,  the  Appellant  was  not 
entitled  under  the  Mahomedan  law  to  the  aid  of  a  civil  Court  to  enable  him  to 
recover  possession  of  her  person.  The  law  relied  upon  by  the  Appellant  is  not  in 
force  in  India.  Ben.  Reg.  lY.  of  1793,  sec.  15,  preserves  to  the  Natives  their  rights, 
usages,  and  customs,  and  is  recognized  by  Ben.  Reg.  YIII.  of  1795,  sec.  3,  as  amended 
by  Reg.  YII.  of  1832,  sec.  8,  which  is  the  same  as  Reg.  lY.  of  1793.  sec.  15;  but 
that  section  of  the  last  Regulation  nmst  be  construed  by  the  light  of  the  case  in 
Peeree  Williams  (2  P.  Will.,  75;  see  also  upon  this  point,  BJankard  v.  Galdy,  Salk., 
411;  Camphell  v.  Hall,  Cowp.,  204;  S.C.  Loft,  655;  Spra;/ee  v.  Stone,  referred  to 
in  Brady  v.  Cubitt,  Douc/.,  35),  where  it  is  laid  down  that  a  conquered  country  is 
governed  by  such  laws  as  the  Conqueror  may  impose  ;  but  until  the  Conqueror  gives 
new  laws  the  country  is  to  be  governed  by  its  own  laws,  unless  such  laws  are  con- 
trary to  the  laws  of  God.  The  Legislature  of  India  cannot  have  intended  to  give  to 
the  customs  prevailing  in  India  greater  force  than  the  customs  which  prevailed  in 
England.  If  it  be  said,  that  the  Indian  laws,  customs,  and  usages  have  been 
guaranteed  to  the  Natives  by  law,  so  have  been  those  of  England  bv  Statutes,  9th 
Hen.  III.,  c.  9  ;  1  Edw.  III.,  Stat.  2,  c.  9  ;  14th  Edw.  III.,  Stat.  1,  c.  l";  2  Hen.  lY.,  c. 
1,  sec.  2,  but  not  observed.  In  cases  in  which  no  specific  rule  exists,  the  Courts  are 
to  decide  the  case  according  to  justice,  equity,  and  good  conscience.  It  is  so  enacted 
by  Ben.  Reg.  VI.  of  1793,  sec.  31.  The  Court,  therefore,  was  right  in  refusing  to 
send  the  Respondent  home  to  her  Husband.  In  England  if  a  Wife  swears  the  peace 
against  her  Hu.s-[577]-band  the  Court  will  not  deliver  her  to  her  Husband,  Rex  v. 
Brooke  (2  Burr.,  1991).  By  the  Mahomedan  law  it  is  not  imperative  for  a  Wife 
to  reside  with  her  Husband  until  her  dower  is  paid,  Mussiitnet  Dosuti  Bebee  v. 
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Sheik  Muiwo  (9th  May,  1832,  Sel  Rep.,  103),  Morley's  Dig.  tit.  "Husband  and 
Wife,"  42  ;  or  for  brutal  treatment  on  his  part.  I'recu  de  JurispritdetKe  Mumdman, 
par  Klitdih  Ibn  hliak,  traduit  de  I'arahe  par  M.  Perron,  vol.  ii.  p.  511. 

Uy  Keg.  II.  of  171)8,  sec.  4,  it  was  intended,  that  the  Law  Officers  of  the  several 
Courts  should  expound  the  law,  and  that  the  Judges  should  be  guided  by  their 
exposition  in  ordinary  cases,  but  not  in  particular  cases  wherein  they  might  have 
reason  to  doubt  the  accuracy  of  such  exposition.  In  such  cases  a  further  exposition 
of  tlie  law.  from  the  Law  Officers  of  the  Superior  Courts  was  not  intended  to  be 
excluded. 

Then  with  respect  to  the  third  suit,  we  contend,  first,  that  the  omission  to  include 
this  particular  Company's  paper  in  tlie  first  suit  was  a  simple  oversight,  and  so  the 
Court  below  held,  and  as  the  omission  did  not  arise  from  any  fraudulent  or  dis- 
honest motive,  nor  from  a  desire  to  bring  the  suit  within  the  jurisdiction  of  any 
Court,  the  provision  of  sec.  7  of  Act,  No.  VIII.  of  1859,  did  not  apply.  Casheenat'h 
Mool-erjee  v.  Prawnkishen  Mookerjee  (7  Ben.  Sud.  Dew.  Ad.  Rep.,  131).  It  is 
distinguishable  from  Radha  Benode  Misr  v.  Sheikh  Mmheeioolah  {ib.,  350)  and 
Eae  Hurree  Kishen  v.  Rajah  Putnee  Mul  (ih.,  287),  the  proof  being  necessarily  the 
same  in  both  cases,  and  the  omission  wilful.  Secondly,  with  regard  to  the  objection 
on  the  ground  of  the  law  of  limitation,  the  Court  below  rightly  determined  that 
limitation  would  not  run  against  a  Wife  in  the  case  of  a  Husband  [578]  who  was  a 
Trustee  for  his  Wife,  therefore,  the  claim  was  not  barred  by  the  law  of  limitation. 
Ben.  Reg.  II.  of  1805,  sec.  3,  ch.  4,  excepts  cases  of  mortgage  and  deposit,  and  requires 
jiossession  under  a  title  hona  fide  believed  to  have  given  a  right  of  property,  Euthi 
Deriuin  v.  KaJah  AU  (5  Ben.  Sud.  Dew.  Ad.  Rep.,  123).  The  limitation  runs  only 
from  the  discovery  of  the  fraud.  Moohummud  Reazodeen  v.  Akbur  AU  Khan  (1 
Ben.  Sud.  Dew.  Ad.  Rep.,  238).  Act,  No.  XIV.  of  1859,  sec.  I.,  cl.  15,  gives  a  saving 
limitation  of  thirty  and  sixty  years  in  suits  against  Depositaries ;  and  sec.  II. 
enacts,  that  no  suit  against  a  Trustee  is  to  be  barred  by  any  length  of  time.  Section 
IX.  is  in  point,  for  it  provides,  that  if  a  right  of  action  is  concealed  by  fraud,  the 
time  runs  only  from  the  discovery  of  the  fraud. 

The  Attorney-General,  in  reply. — First,  as  to  the  Respondent's  suit  for  recovery 
of  the  Company's  paper  and  other  personal  and  real  estate.  The  onii«  was  certainly 
not  on  the  Appellant  :  on  the  contrary,  it  lay  on  the  Respondent  as  Plaintiff  to 
establish  by  evidence  her  allegation  in  the  pleadings,  which  impeached  the  sales  for 
fraud  and  want  of  good  consideration.  Undue  influence  is  not  to  be  presumed  in 
a  sale  for  value.  Now,  with  regard  to  the  alleged  undue  influence  exercised  by  the 
Appellant  over  the  Respondent,  a  great  deal  of  confusion  has  arisen  from  the 
authorities  cited  by  the  Respondent  on  the  Hindoo  Law,  which  do  not  apply,  and 
by  confounding  the  position  of  a  Hindoo  AYife  with  a  Mahomedan  Wife.  In  the 
former  case  the  Wife  is  under  the  tutelage  of  her  Husband,  and  it  is  admitted  that 
any  act  done  by  her  is  to  be  [579]  jealously  watched,  but  the  Court  will  not  strain 
the  law  to  accommodate  a  particular  case,  however  hard  it  may  be;  thus  in  Exp. 
Balanvm.  (Periy's  Oriental  Cases,  516)  the  Supreme  Court  at  Bombay  ordered  a 
married  Hindoo  woman,  who  had  left  her  Husband  because  he  became  a  Christian, 
to  return  to  his  house.  A  Mahomedan  feme  covert  may  sue,  or  be  sued,  alone,  Bibee 
Ameernn  v.  Shaik  Dauood  (1  Fulton,  143);  and,  in  some  respects,  she  is  even  more 
independent  than  an  English  woman,  for  there  is  by  Mahomedan  Law  on  marriage 
no  community  of  goods.  Therefore,  although,  at  first  sight,  the  relation  of  Husband 
and  Wife,  with  respect  to  his  influence  over  her  in  such  a  transaction  as  the  present, 
may  apparently  be  again.st  the  Appellant,  yet  as  a  Mahomedan  Wife  having  separate 
property  has  absolute  disposition  over  it,  in  a  case  like  the  present,  it  should  be 
dealt  with  like  a  sale  by  her  to  a  stranger  for  value.  In  the  plaint  there  is  no 
allegation  of  undue  influence  being  exercised  by  the  Appellant  to  induce  her  to 
part  with  the  Company's  paper ;  all  she  pleads  is,  that  she  handed  them  over  to  the 
Appellant  for  the  purpose  of  receiving  the  interest.  Our  evidence  establishes  the 
hona  fide  sale,  but  the  Court  below,  in  the  absence  of  any  proof  on  the  Respondent's 
part,  dealt  only  with  probabilities  and  presumed  fraud.  The  English  authorities 
relied  on  by  the  Respondent  do  not  apply  :  but  the  case  of  Hunter  v.  Atkins  (3  Myl. 
and  K.,  157)  is  in  point.  "  There,"  Lord  Brougham  says,  "  the  circumstances  of 
the  case  do  not  warrant  the  Coui-t  in  ascribing  undue  influence,  influence  improperly 
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exerted  over  a  person  either  of  insufficient  understanding,  or  under  tlie  runlrol  or 
management  of  another — the  dupe  of  his  artifices,  or  [580]  the  victim  of  his  con- 
trivances, or  subjected  to  his  sway."  Such  undue  influence  must  be  established  by 
positive  proof. 

Secondly,  Ben.  Keg.  IV.  of  179:5,  sec.  15,  declares,  that  the  rights  of  Mahomedans 
are  to  be  regulated  by  Mahomedan  Law,  and  it  operates  as  a  denial  of  justice  if  the 
Court  hesitates  to  give  the  Appellant  such  relief  as  that  law  gives  him.  The  case  of 
Maidvi  Abdul  Waliah  v.  MassuDiat  IliiKju  (5  Hen.  Sud.  Dew.  Ad.  Rep..  200)  is 
an  authority,  that  a  Mahomedan  Husband  can  recover  the  person  of  his  Wife  by 
civil  action,  and  establishes  our  contention,  that  the  Court  will  exercise  tlie  power 
to  order  the  Wife  to  return  to  her  Husband's  house.  The  Parsee  case.  Ardaseer 
Cursetjee  v.  Peiozebuyt:  (6  Moore's  Ind.  App.  Cases,  3i8),  does  not  militate  against 
this  proposition,  as  it  only  establishes  that  the  remedy  of  a  Parsee  wonjan  for 
restitution  of  conjugal  rights  was  not  on  the  Ecclesiastical  side  of  the  Supreme 
Court.  The  penalty  in  this  country,  if  an  Ecclesiastical  Court  directs  a  Wife  to 
return  to  cohabitation  with  her  Husband,  and  she  refuses,  is  to  treat  it  as  a  contempt 
of  Court,  and  she  can  be  imprisoned  for  such  contempt. 

Third,  the  second  suit  by  the  Respondent  against  the  Appellant  being  for  re- 
covery of  a  single  Company's  paper,  alleged  to  have  been  fraudulently  obtained 
from  her  by  the  Appellant,  was  known  to  her  from  the  first,  and  ought  to  have  been 
included  in  the  first  suit,  and  comes  clearly  within  the  provisions  of  sec.  7,  No.  VHI. 
of  1859,  which  expressly  disallows  such  a  suit,  and  it  ought  to  have  been  dismissed 
by  the  Court  below  as  a  vexatious  suit,  the  transactions  out  of  which  it  arose  being 
identical  and  already  disposed  of.  More-[581]-over  the  suit  was  barred  by  the  Ben. 
Reg.  of  Limitation  Reg.  HI.  of  1793.  sec.  14,  the  period  of  limitation  lieing  calcu- 
lated from  the  date  when  the  cause  of  action  arose. 

Their  Lordships'  judgment  iu  these  appeals  having  been  postponed,  was  now 
delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (July  4,  1867).— The  Appellant,  in  three 
of  the  four  appeals  of  which  their  Lordships  have  now-  to  dispose,  is  Moonshee 
Buzloor  Ruheem.  a  Bengal  Zemindar.  The  Respondent,  in  the  four  appeals,  is  his 
Wife,  Shumsoonnissa  Begum.  Her  Father,  Moonshee  Hossain  Ali,  died  in  the  year 
1837,  possessed  of  considerable  wealth.  His  co-heirs,  according  to  Mahomedan  law. 
were  his  three  Widows,  AshrufJnissa,  Oomdatunnissa,  and  the  Respondent's  Mother, 
Komerunnissa  ;  two  Daughters,  viz.,  the  Respondent  and  a  posthumous  child,  named 
Nujmunnissa,  and  his  Nephew,  Booali.  His  estate  was  divisible  amongst  these 
persons,  in  twenty-four  parts  or  shares,  of  which  the  Respondent  and  her  Sister  each 
took  eight.  The  settlement  of  his  aft'airs,  however,  occasioned  a  good  deal  of  litiga- 
tion, and  the  Respondent  did  not  obtain  full  possession  of  her  share  until  November, 
1847. 

She  had  previously,  and  in  the  month  of  April  or  May  of  that  year,  being  then 
a  Widow,  with  five  children  by  her  first  Husband,  become  the  Wife  of  the  Appellant, 
Moonshee  Buzloor  Ruheem.  By  him  she  has  had  one  Daughter.  In  July,  1853, 
in  consequence  of  the  death  of  her  Sister,  Nujmunnissa,  which  took  place  in  August, 
1849,  and  of  the  compromise  of  a  suit  with  that  Lady's  Husband,  she  received  a 
large  accession  of  fortune.  Her  cohabitation  with  the  Moonshee  [582]  continued 
until  the  28th  of  December,  1855  ;  when,  on  a  complaint  by  her  of  ill-usage  on  his 
part,  she  was  allowed  by  the  Magistrate  of  the  Twenty-four  Pergunnahs  to  leave  his 
house.  They  have  since  lived  separately,  and  the  present  litigation  dates  from  that 
time. 

On  the  8th  of  April,  1856,  she  instituted  against  her  Husband  a  suit  for  the 
recovery  of  her  property,  which,  she  alleged,  he  had  detained  or  made  away  with. 
On  the  same  day  he  commenced  against  her  and  one  of  her  sons-in-law  a  suit,  of 
which  the  oljject  was,  to  enforce  his  marital  rights,  by  compelling  her  to  return  to 
his  house  and  control.  These  suits,  in  the  argument  before  us,  were  called,  respec- 
tively, the  ■■  Property  suit  "  and  the  "  Restitution  suit  " — a  nomenclature  which  it 
may  be  convenient  to  adopt. 

The  property  suit  was  originally  brought  against  the  Husljand  alone.  By  his 
answer  it  appeared  that  certain  portions  of  the  landed  property  claimed  by  her  had 
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got  into  the  possession  of  two  persons,  named  Jodonath  Bose  and  Mirtunjoy  Bose. 
They  were  accordinglv  brought  before  tlie  Court  by  supplemental  plaint,  on  an 
alleijation  that  thev  were  the  dependants  of  the  principal  Defendant  the  Moonshee, 
and~lield  Benamee  i'or  him.  Tlie  suit  was  tried  before  tlie  Civil  Judge  of  the  Twenty- 
four  I'erguiinahs.  His  decree,  which  bore  date  the  25th  of  July,  1850,  awarded  to 
the  Resjiondent  Company's  paper,  to  the  amount  of  Rs.  2,:54,800,  and  cash  to  the 
amount  of  Rs.  20,5 11,  dismissing  the  suit  as  to  the  other  moveable  property  claimed 
by  her.  It  also  decreed  the  restitution  to  her  of  the  immoveable  property  held  by 
Jodonath  Bosee,  with  mesne  profits,  to  be  paid  by  the  Moonshee,  but  dismissed  the 
suit  as  against  Mir-[583]-tunjoy  Bose  without  costs.  All  the  Defendants  appealed 
against  this  decree,  the  appeal  of  Mirtunjoy  Bose  being  for  his  costs.  The  High 
Court  of  Calcutta,  by  its  decree,  dated  the  29th  of  November,  1862,  confirmed,  with 
some  slight  variatioiis,  the  decree  as  to  the  Company's  paper,  directing  the  Moonshee 
to  restore  the  pajiers,  to  the  amount  of  Rs.  82,000,  wliich  remained  in  his  hands  ; 
and  to  replace  the  others  by  the  purchase  of  Company's  papers,  to  an  amount  equal 
to  that  of  the  missing  papers,  but  reversed  the  Judge's  decree  as  to  the  Rs.  20.511 
cash.  It  confirmed,  however,  the  decree  as  to  the  property  held  Ijy  the  Appellant, 
Jodonatli  Bose.  making  him  also  responsible  for  the  mesne  profits.  And  it  furthtr 
decreed  the  conveyance  to  the  Respondent,  by  Mirtunjoy  Bose,  of  the  immovealjle 
property  held  by  him.  Against  this  decree  the  Appellants,  Moonshee  Buxloor 
Ruheem  and  Jodonatli  Bose,  have  severally  appealed  to  Her  Majesty.  No  appeal 
has  been  preferred  by  Mirtunjoy  Bose. 

The  restitution  suit  was  tried  by  the  Principal  Sudder  Ameen  of  the  Twenty- 
four  Pergunnahs.  who.  by  his  decree,  dated  the  28th  of  December,  1860,  dismissed  it 
with  costs.  On  appeal,  the  High  Court  of  Calcutta  confirmed  that  decision  by  its 
decree  of  the  25th  of  July,  186-3.  The  Moonshee  has  appealed  against  both  these 
decrees. 

His  remaining  appeal  is  against  a  decree  of  the  High  Court,  made  on  the  13th  of 
February,  1863,  in  another  suit  instituted  against  him  by  his  Wife.  The  object  of 
that  suit  was  to  recover  from  him  a  Company's  paper  for  Rs.  10,000,  for  which,  as 
she  alleged,  she  had  inadvertently  omitted  to  sue  in  the  property  suit.  Objections, 
which  will  be  hereafter  considered  were  taken  to  the  maintenance  of  this  fresh  suit, 
and  [584]  were  allowed  by  the  Zillah  Judge.  But  the  High  Court  reversed  his 
decision,  and  renianded  the  cause  for  trial  on  the  merits. 

Having  thus  stated  the  general  history  and  scope  of  this  unfortunate  and 
complex  litigation,  their  Lordships  will  proceed  to  deal  first  with  the  appeals  in  the 
property  suit.  The  Respondent  having  preferred  no  appeal  against  the  decree  of 
the  High  Court,  her  claims,  in  respect  of  the  moveable  property,  must  be  taken  to  be 
now  reduced  to  one  for  the  Government  securities,  to  the  amount  of  Rs.  2,34,800, 
which  the  Moonshee  has  been  ordered  to  restore  or  replace.  And  their  Lordships 
will  begin  by  considering,  whether  the  decrees  under  appeal  can  be  supported 
against  him  in  that  respect. 

Tliat  all  these  securities  came  to  her  hands  whilst  she  was  an  inmate  of  his 
Zenanah  ;  tliat  they  all  passed  from  her  to  him  ;  that  some  of  them  remain  in  his 
possession  :  and  that  others  have  been  traced  to  his  Creditors. — is  incontestable. 
That  she  came  to  his  house  a  wealthy  woman,  and  left  it  almost  destitute,  admits  of 
no  doubt.  And  it  can  scarcely  be  denied  that  transactions  of  this  nature  and  magni- 
tude between  Husband  and  Wife,  with  such  a  result,  recjuire  a  full  and  clear 
explanation  on  the  part  of  the  former,  supported  by  such  evidence  as  shall  satisfy 
a  Court  of  Justice  that  they  were  conducted  fairly  and  properly,  and  with  a  due 
regard  to  the  rights  and  interests  of  the  Wife.  Her  case  is,  that  the  securities  were 
entrusted  to  him  for  a  particular  purpose,  viz.,  that  of  receiving  the  interest  on 
them  for  her,  and  that  though  they  may  have  been  indorsed,  she  never  meant  to 
transfer  the  property  in  them.  His  case  is,  that  he  purchased  them  from  her  on 
several  occasions,  and  that  on  their  indorsement  and  delivery  he  paid  her  [585]  the 
full  value  for  them.  The  principal  of  the  Judgments  of  the  Courts  below  seems  to 
be,  that  although  the  Wife  may  have  failed  to  establish  affirmatively  the  precise  case 
alleged  l)y  her,  her  Husband,  having  admitted  the  receipt  of  the  securities  from  her, 
was  bound  to  show  something  more  than  mere  indorsement  and  delivery  ;  that  the 
relation  of  the  parties  being  what  it  was,  it  lay  upon  liini  to  prove  that  the  transao- 
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tions  which  he  set  up  were  bona  fide  sales  and  purchases,  and  that  he  actually  gave 
full  value  for  what  he  received  from  her.  Their  Lordships  are  clearly  of  opinion, 
that  this  is  a  sound  principle,  and  in  accordance  with  the  long-established  practice 
of  the  Courts  in  India.  The  Attorney-! Jcneral,  indeed,  argued  tliat  a  distinction  is 
to  be  drawn  in  this  respect  between  a  Maiiuniedan  and  a  Hindoo  woman  ;  nay,  that 
in  all  that  concerns  her  power  over  her  property,  the  former  is  by  law  more  inde- 
pendent than  an  English  woman  of  lier  Husl)and.  It  is  no  doubt  true  that  a 
Mussulman  woman,  wlien  married,  retains  dominion  over  her  own  projierty,  and  is 
free  from  the  control  of  her  Husband  in  its  disposition ;  but  the  Hindoo  law  is 
equally  indulgent  in  that  respect  to  the  Hindoo  Wife.  It  may  also  be  granted  that 
in  other  respects  the  Mahomedan  law  is  more  favourable  than  the  Hindoo  law  to 
women  and  their  rights,  and  does  not  insist  so  .strongly  on  their  necessary  depen- 
dence upon,  and  subjection  to,  the  stronger  sex.  But  it  would  be  unsafe  to  draw 
from  the  letter  of  a  Law,  which,  with  the  religion  on  which  it  is  chieHy  founded,  is 
spread  over  a  large  portion  of  the  Globe,  any  inference  as  to  the  capacity  for 
business  of  a  woman  of  a  particular  race  or  country.  In  India  the  Mussulman 
woman  of  rank,  like  the  Hindoo,  is  shut  up  in  the  Zenanah,  and  has  no  connnunica- 
tion,  except  from  behind  the  Pur-[586]-dah,  or  screen,  with  any  male  persons,  save 
a  few  privileged  relatives  or  dependants  ;  the  culture  of  the  one  is  not,  generally 
speaking,  higher  tlian  that  of  tlie  other,  and  they  may  be  taken  to  be  equally  liable 
to  the  pressure  and  influence  which  a  Husband  may  be  jjresumed  to  be  likely  to 
exercise  over  a  Wife  living  in  such  a  state  of  seclusion.  Their  Lordships  must, 
therefore,  hold  that  this  Lady  is  entitled  to  the  protection  which,  according  to  the 
authorities,  the  law  gives  to  a  Purdah-nusheen,  and  that  the  burden  of  proving  the 
reality  and  bona  fides  of  the  purchases  pleaded  by  her  Husband  was  properly  thrown 
on  him.  They  will  proceed  to  consider  whether  the  Courts  below  were  right  in 
holding  that  he  has  failed  to  prove  his  case. 

The  transactions  are  five  in  number,  three  of  them  being  in  the  year  18i8.  On 
the  20th  of  May,  in  that  year,  she  is  said  to  have  sold  to  her  Husband  the  two  papers 
for  Rs.  9500  and  lis.  7000,  which  she  received  on  a  compromise  of  a  suit  with  her 
step-mother,  Ashrutfnissa.  On  the  27th  of  the  same  month  she  is  said  to  have  sold 
to  him  all  the  papers  specified  at  the  foot  of  his  answer,  which  make  up  the  sum  of 
Rs.  1, 03,800,  except  a  paper  for  Rs.  11.300,  which  is  said  to  liave  been  sold  on  the 
12th  of  the  following  month.  These  exhaust  all  the  papers  claimed,  which  formed 
part  of  her  original  share  of  her  Father's  estate.  The  papers  for  Rs.  l,li,500, 
•which  she  received  in  1853  from  the  estate  of  her  Sister,  are  said  to  have  been  sold 
on  two  occasions  in  1855,  viz.,  papers  for  Rs.  32,500,  on  the  2nd  of  March,  and  papers 
for  Rs.  82,000,  on  the  2nd  of  July  in  that  year. 

These  several  transactions  are  sworn  to  by  various  witnesses,  of  whom  most,  if 
not  all,  are  or  have  Ijeen  dependants  of  the  Appellant.  'There  may  be  slight  [587} 
discrepancies  in  their  testimony,  but  its  general  effect  is,  that  on  each  occasion 
money,  being  the  full  value  of  the  papers  purchased,  passed  in  cash  or  notes  from 
the  Appellant  to  the  Respondent.  The  Appellant  has  iiimself  deposed  to  the  same 
effect,  and  has  produced  certain  Khatta  Books  in  corroboration  of  his  testimonv. 
The  evidence,  if  believed,  is  sufficient  to  establish  his  case. 

Both  the  Courts  Ijelow  have,  however,  dislielieved  these  witnes.ses,  and  have  cast 
discredit  on  the  Books,  as  being  unlike  tliose,  whicli  w^ere  likely  to  be  kept  in  order 
to  record  the  transactions  of  a  person  in  the  A]:i]:iellant's  position.  The  Zillah  Judge, 
obvioy.sly  a  Gentleman  of  experience  and  ability,  appears  to  have  tried  the  cause 
very  carefully;  and  their  Lordships  cannot  but  feel  the  difficulty  of  holding  against 
his  judgment, — confirmed,  as  it  is,  by  that  of  the  High  Court, — that  either  the 
witnesses  or  tlie  Books,  considered  by  themselves,  are  trustworthy.  In  what  degree, 
then,  do  the  other  facts  and  proceedings  proved  in  the  cause  tend  to  confirm  or  to  cast 
doubt  upon  their  testimony? 

The  earliest  in  date  are  the  applications  for  a  Certificate  under  Act.  No.  20 
of  18il.  It  appears  that  a  difficulty  had  arisen  in  the  way  of  drawing  the  interest 
on  the  two  Company's  papers  for  Rs.  9500  and  Rs.  7000,  wliich  stood  in  the  name  of 
Moonshee  Hossein  Ali,  the  Respondent's  Father.  The  Respondent  applied  for  a 
Certificate,  which  is  in  the  nature  of  letters  of  administration  to  his  estate,  on  the 
5th  of  May,  1848.  Her  application  was  refused,  but  the  grounds  of  the  refusal  do  not 
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appear.  The  transfer  of  these  papers  to  the  Appellant  took  place  on  the  20th  of 
May  :  and  on  the  2iid  of  July  the  Appellant  pre-[588]-seTited  to  the  Sudder  Dewanny 
Adawlut  his  petition,  supported  liy  a  petition  from  the  Respondent,  complaining  of 
the  Judge's  order  of  the  5th  May,  and  praying  that  a  Certificate  might  be  granted 
to  him  in  her  stead.  The  only  bearing  of  the.se  documents  upon  the  present  suit  is, 
that  in  his  petition  the  Appellant  describes  himself  as  the  purchaser,  and  the  Re- 
spondent as  the  seller  of  these  papers,  and  that  the  Respondent  in  her  petition  says, 
"  Owin"  to  my  having  sold  to  Buzloor  Ruheem,  by  an  indorsement,  the  above-men- 
tioned papers,  etc."  Tlie  importance  of  this  as  an  admission  is  obviously  very  slight. 
We  do  not  know, — and  this  is  an  observation  which  applies  to  all  the  other  evidence 
of  this  kind, — how  or  by  whom  the  proceeding  in  question  was  explained  to  her,  or 
to  what  extent  she  had  been  informed  of  the  significance  of  her  acts  in  these  Courts. 
And  taking  the  admission  at  its  highest,  it  would  show  only  that  for  some  cause  or 
another,  possibly  only  in  order  to  facilitate  the  receipt  of  interest,  the  apparent 
ownership  of  the  notes  had  been  transferred  from  her  to  her  Husband  as  upon  a 
sale  and  purchase, — the  only  way,  in  truth,  in  which  it  could  be  done,  since  the 
Treasury  in  Calcutta  takes  no  notice  of  trusts.  This  proceeding  throws  little  (if 
any)  light  upon  the  nature  of  the  actual  transactions  between  the  Appellant  and  his 
Wife. 

The  proceedings  next  in  order  of  date  that  are  relied  upon  are  those  in  the 
execution  suit,  which  began  in  September,  1848,  and  was  finally  disposed  of  in  May, 
1850.  These  relate  more  to  part  of  the  lands  now  held  in  the  name  of  the  Appellant, 
Jodonath  Bose,  the  title  to  which  will  be  hereafter  considered,  than  to  the  Company's 
paper.  It  may,  however,  be  well  to  [589]  state  their  nature  here.  Oomdatunnissa 
having,  in  the  course  of  the  protracted  litigation  of  this  family,  obtained  a  decree 
against  the  Respondent  for  the  small  sum  of  Rs.  671.  13.  1.,  took  out  execution 
against  her  share  in  one  parcel  of  the  lands  inherited  from  her  Father.  The  Appel- 
lant, the  Moonshee,  intervened  as  stating  that  the  lands  seized,  as  well  as  the  other 
Objector,  lands  belonging  to  the  Respondent,  and  these  Company's  papers,  had  been, 
before  the  execution,  sold  and  transferred  to  him  ;  and  that  the  Respondent,  the 
judgment  debtor,  had  no  interest  therein.  His  objection  was  overruled  by  the 
Judge  on  the  12th  of  January,  1849.  He  brought  a  regular  suit  to  impeach  that 
decision,  to  set  aside  the  execution,  and  recover  the  property  sold  under  it.  That 
suit  was  dismissed  on  the  21st  of  May,  1850,  on  the  ground  that  the  alleged  transfer 
of  the  Respondent's  properties  to  the  Appellant  was  collusive,  and  in  fraud  of  her 
judgment  Creditor.  The  chief  l^earing  which  these  proceedings  have  upon  the  title 
to  the  Company's  papers  is  that,  in  the  answer  filed  by  the  Respondent  in  the  regular 
suit,  she  stated  that,  after  her  marriage  with  the  Appellant,  fearing  lest  her  pro- 
perties should  be  wasted  Ijy  her  Agents,  she  disposed  of  the  same  to  her  Husband, 
and  deposited  the  value  thereof  for  the  benefit  of  her  children.  Now,  as  that 
answer  was  filed  long  before  any  disagreement  had  arisen  between  the  Appellant 
and  Respondent,  it  can  hardly  be  doubted  that,  if  not  actually  prepared  under  his 
direction,  it  was  at  least  filed  with  his  concurrence.  And  it  is  to  be  observed  that 
this  statement  is  by  no  means  consistent  with  the  case  now  made  by  him  of  sales  out 
and  out  to  him,  in  order  to  raise  money  to  meet  the  Respondent's  debts  and  other 
necessary  expenses.  [590]  It  suggests  a  different  motive  for  the  sales,  and  treats 
the  proceeds  as  remaining  in  the  hands  of  somebody  or  another  for  the  benefit  of 
her  family.  The  sales,  too,  having  been  found  to  be  collusive  and  unreal  transac- 
tions, are  quite  consistent  with  the  supposition  that  the  Lady  was  persuaded  into 
making  them  upon  the  suggestion  that  she  would  thereby  defeat  Iier  Creditor,  and 
that  they  were  merely  colourable,  and  made  for  that  purpose.  These  proceedings 
tend  more  to  discredit  than  to  support  the  case  now  made  by  the  Appellant  of 
absolute  sales  of  these  securities  to  him,  and  of  the  actual  payment  by  him  out  of 
his  own  funds,  to  the  Respondent  of  the  purchase  money  at  the  dates  of  the  several 
purchases. 

That  case  suggests  the  questions  so  much  insisted  upon  in  the  Courts  below,  viz. 
first,  why  should  the  Appellant  wish  to  purchase  these  large  amounts  of  Company's 
paper,  and  how  was  he  able  to  pay  for  them?  and  secondly,  why  should  the  Re- 
spondent wish  to  sell  her  Company's  paper,  and  how  has  she  disposed  of  the 
proceeds  of  it?     What  answer  does  the  evidence  give  to  these  questions? 
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The  Appellant  is  no  doubt  shown  to  be  a  Zemindar  possessed  of  considerable 
estates.  But  the  evidence  tends  to  show  that,  at  the  time  of  his  niarriuii;e,  and  at 
the  date  of  the  earlier,  at  least,  of  these  transactions,  he  was,  like  many  landed 
projirietors,  an  embarrassed  man.  He  and  his  Brother  owed  large  sums  to  one 
Rumcliand  Mookerjea,  and  to  Ashutosh.  Day  and  I'romothonauth  Day.  These  were 
secured  by  Bond  and  by  judgments  confessed,  prol)ably  on  warrant  of  attorney, 
in  the  Supreme  Court,  of  which  one  bore  date  the  27th  of  March,  1845,  and  was  for 
C.  Rs.  1,18,000,  and  the  other,  dated  the  SUth  of  [591]  June,  1846,  was  for 
C.  Rs.  1,00,000.  The  precise  amounts  due  on  these  judgment  debts  are  not  shown, 
but  it  is  pretty  clear  tliat  neitlier  judgment,  at  the  time  of  tlie  earlier  transfers  of 
the  Respondent's  papers,  was  satisKed.  It  is  admitted  by  the  Appellant  tliat  most 
of  the  Company's  paper,  which,  he  says,  he  purchased  on  the  27th  of  May  and  12th 
of  June,  1848,  were,  on  the  6th  of  July,  transferred  by  him  to  Ashotosh  Day,  in 
payment  of  one  of  these  debts.  He  and  his  lirother  were  also,  at  this  time,  bound, 
under  an  Order  of  the  Supreme  Court  of  the  12th  of  April,  1848,  to  pay  into  Court 
the  sum  of  Rs.  62,000.  It  is  not  credible  that  a  person  under  these  liabilities 
should  be  purchasing  Government  securities,  bearing  a  rate  of  interest  consideral)ly 
lower  than  that  at  which  his  debts  were  running  on, — securities  which,  if  the 
necessity  for  selling  them  existed,  might  have  been  sold  through  a  Broker  in  the 
market. 

Again,  the  Appellant's  case  is,  that  the  Respondent,  when  she  nuirried  him, 
was  herself  in  debt  ;  that  she  afterwards  required  large  sums  for  the  marriages 
of  her  children  and  other  family  ceremonies;  that  she  sold  her  Government  securities 
in  order  to  meet  these  necessities,  and  applied  the  proceeds  in  meeting  them.  He 
is  driven  to  this  allegation,  because,  as  it  is  clear  that  she  carried  nothing  with  her 
out  of  his  house,  it  would  be  still  more  difficult  to  support  a  theory  that  the  money 
remained  with  her  in  some  other  form  of  investment.  It  is  to  be  observed,  how- 
ever, that  some  of  his  own  witnesses  assign  a  different  motive  for  the  sale.  Some 
of  them  say  that  she  sold  in  order  to  get  rid  of  difficulties  caused  by  the  Company's 
papers  standing  in  the  name  of  a  Purdah-[592]-nusheeu.  Others  say,  as  she  says 
herself  in  her  answer  in  the  execution  suit,  that  she  was  afraid  of  being  cheated  by 
her  Agents.  That  the  Respondent,  during  her  seven  or  eight  years  of  cohabitation 
with  the  Appellant,  must  have  incurred  considerable  expenses  in  respect  of  her 
children  by  the  first  marriage,  and  for  other  family  purposes,  is  pretty  certain  ; 
but  that  she  should  have  expended  upwards  of  two  lacs  of  rupees,  the  proceeds  of 
these  Company's  papers,  over  and  above  the  other  property,  which,  at  one  time, 
she  unquestionably  possessed,  is  not  very  credible.  It  is  to  be  remembered  also 
that,  on  the  assumption  of  the  Courts  below,  she  had  the  interest  of  these  Company's 
papers  w-herewith  to  meet  her  necessary  expenses.  It  is  inconceivable  that  if  these 
very  large  sums  had  been  expended  in  the  payment  of  debts,  and  for  the  other 
purposes  alleged,  the  Appellant  should  not  have  been  able  to  give  better  proof  of 
the  fact.  It  may  suit  his  present  purpose  to  profess  that  he  had  little  personal 
connection  with  the  management  of  her  affairs  ;  but  the  evidence,  and  in  particular 
his  petitions  of  the  27th  of  October,  1854,  and  the  4th  of  December,  1855,  are  strong 
to  show  that  this  was  not  the  case.  He  there  represents  himself  as  active  in  the 
management  of  her  property  and  interests. 

The  first  of  these  documents  is,  in  various  particulars,  strangely  inconsistent  with 
the  case  which  the  Appellant  now  sets  up.  He  is  there  defending  himself  from  a 
charge,  made  before  the  Magistrate,  of  having  confined  his  Wife,  and  having  refused 
to  give  up  to  her  not  merely  the  Company's  papers  derived  from  Nujniunnissa,  which, 
according  to  his  case,  would  then  be  still  in  her  possession,  but  also  Company's 
papers  to  the  amount  of  Rs.  80,000  or  [593]  00,000,  which,  according  to  his 
present  case,  he  had  long  before  1854  purchased  from  her;  yet  he  does  not  say  a 
word  of  this  purchase.  He  covers  the  whole  charge  with  the  general  answer,  "  The 
entire  property  of  Shumsoonnissa  Begum  being  her  own  property,  and  my  entire 
property  being  mine,  what  ground  could  there  exist  between  her  and  me  that  I 
should  confine  her?" 

We  have  hitherto  considered  the  evidence  with  reference  to  the  alleged  sales  of 
the  Government  securities  generally.  Some  parts  of  it,  however,  suggest  con- 
siderations which  apply  exclusively  to  the  alleged  transactions  of   1855   and  the 
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transfer  of  the  papers  for  Rs.  1.14,300.  It  may  be.  that  the  means  of  the  Appel- 
lant to  make  these  allef^ed  purchases  had  then  been  further  diminished  by  the 
litigation  in  which  lie  appears  to  liave  been  engaged  with  his  first  Wife,  and  by  tlie 
decree  which  she  obtained  against  him.  On  the  other  hand,  he  may  have  been  in 
more  prosperous  circumstances  than  he  was  in  1848.  But  if  he,  so  late  as  the  months 
of  March  and  July,  1855,  paid  to  the  Respondent  the  value  of  these  papers,  it  is 
almost  incredible  that  he  should  not  be  able  to  give  some  better  explanation  how 
she  disbursed  those  large  sums  between  those  dates  and  the  following  December, 
when  she  left  liis  house  destitute.  Again,  his  petition  of  June,  1854,  discloses  a  state 
of  things  which  is  far  more  consistent  with  the  Respondent's  case,  that  she  made 
over  to  him  these  Company's  papers  in  1853,  as  soon  as  she  received  them,  than  with 
his,  that  they  were  not  transferred  to  him  until  1855.  It  shows  that  in  June,  1854, 
a  petition  had  been  presented  to  the  Magistrate,  complaining  of  his  ill-treatment  of 
his  Wife.  He,  no  doubt,  denied  the  charge,  and  treated  it  as  emanating,  not  from 
his  Wife,  but  [594]  from  discharged  servants;  and  the  Magistrate  then  considered 
that  the  charge  was  unfounded.  But  when  light  is  thrown  upon  this  transaction 
by  what  subsequently  happened,  by  his  ill-usage  of  the  Respondent,  which  is 
proved,  and  by  lier  release  from  the  house  by  the  Magistrate,  on  the  subsequent 
petition  of  1855,  it  is  difficult  to  resist  the  conclusion,  that  the  quarrel  between  the 
Husband  and  Wife  had  begun  in  1854  (the  date  to  whicli  lier  plaint  assigns  its  com- 
mencement), or,  at  all  events,  that  in  July,  1855,  there  must  have  been  a  state  of 
feeling  between  them  which  would  make  a  voluntary  sale  of  her  property  to  him  a 
most  improbable  transaction.  If  he  did,  so  shortly  before  the  final  separation, 
obtain  a  trj.nsfer  of  those  securities  to  himself,  the  burden  of  showing  that  he  did 
so  righteously  is  assuredly  made  heavier. 

Again,  the  evidence  of  ill-usage  which  has  been  given  in  this  suit  seems  to  have 
a  further  bearing  upon  the  issue  between  the  parties  which  is  now  under  considera- 
tion. We  have  not  now  to  consider,  wliether  what  he  did  was  within,  or  in  excess  of, 
the  marital  powers  of  a  Mussulman  Husband.  It  is  sufficient  to  say  that  very 
harsh  treatment,  and  a  restraint  from  which  the  Magistrate  saw  fit  to  release  her, 
are  proved,  and  that  she  left  the  house  in  circumstances  to  which  no  native  woman 
of  her  rank,  who  was  not  suffering  under  a  sense  of  intolerable  wrong,  would  have 
exposed  herself.  Now,  what  was  the  cause  of  this  grave  quarrel?  Her  account  of 
it  is  more  probable  than  his,  if  indeed  he  has  given  any.  It  seems  more  likely  that 
he  should  liave  attempted  by  harsh  measures  to  frighten  her  out  of  a  just  demand, 
than  that  he  should  have  met,  in  that  way,  [595]  one  which  was  without  foundation. 
Her  conduct,  too,  if  the  quarrel  had  begun  in  1854,  has  ever  since  been  consistent; 
his,  as  has  been  shown  above,  has  been  inconsistent. 

It  would,  doubtless,  have  been  more  satisfactory  if  the  Respondent  had  thought 
fit  to  support  her  claim  by  her  own  testimony.  Her  abstaining  from  so  doing 
certainly  affords  an  objection  to  her  case  deserving  of  serious  consideration;  and 
their  Lordships  do  not  think  that  it  is  altogether  removed  by  the  suggestion  of  the 
.strong  repugnance  felt  by  native  females  in  the  Respondent's  position  to  taking  such 
a  step.  But  the  objection,  though  it  may  weaken,  does  not  destroy  the  case  made 
by  the  Respondent ;  and  their  Lordships  are  of  opinion,  that,  whatever  weight  may 
be  due  to  it,  it  is  quite  insufficient  to  affect  the  conclusions  in  her  favour  to  be 
drawn  from  the  facts  and  circum.stances  of  the  case,  which  have  been  already  ad- 
verted to. 

The  admission  of  the  Tutor,  a  witness  produced  on  the  part  of  the  Respondent, 
to  the  effect  that  on  the  transfer  to  which  he  speaks  he  saw  money  pass,  is  also  a 
circumstance  in  the  Appellant's  favour.  But,  if  the  witness  has  spoken  the  truth 
about  the  money,  it  is  to  be  remembered  that  the  transaction  to  which  he  speaks 
was  that  of  the  27th  of  May,  1848,  when  it  may  have  been  desired  to  make  a  colour- 
able sale  for  the  purpose  of  defeating  the  execution  in  the  manner  shortly  after- 
wards attempted. 

Their  Lordships,  then,  after  carefully  weighing  the  evidence  and  considering 
the  able  arguments  addressed  to  them,  have  come  to  the  conclusion,  that  the  Intrden 
of  proving  hona  fde  purchases  of  these  Company's  papers  was  properly  thrown  on 
the  Appel-[596]-lant ;  that  he  has  failed  to  do  so,  and  that  no  ground  has  been  shown 
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foi-   disturbing  the  eoni-'Ui-rent   judgments  of  hotli  the   C'oui'tx   liehiw   on   this   part 
of  the  case. 

The  next,  question  for  consideration  is  tliat  raised  l)y  tlie  Appeal  of  Jodonath 
Bose,  as  well  as  Ijy  tliat  of  the  Moonshee,  viz.  whether  that  portion  of  the  deci'ee  under 
apjieal,  which  directs  the  reconveyance  to  the  Respondent  of  the  immoveable  pro- 
perty held  by  Jodonath,  and  the  payment  to  her  of  the  mesne  profits  by  both  the 
Ajiijellants,  can  be  supported. 

The  property  in  (luestion  consists  of  certain  shares  in  two  gardens,  of  which  the 
entirely  formed  jiart  of  the  estate  of  Moonshee  Hossein  Ali.  They  are  known  as  tlie 
Dum-Dum  garden  and  the  Xarain  Mundul  gardens,  and,  like  the  rest  of  the  estate, 
were  divided  amongst  the  coheirs  in  twenty-fourth  shares.  Of  the  first,  the  deciee 
gives  to  the  Respondent  sixteen  shares,  or  two  thirds  of  the  whole,  comprising  both 
her  original  share  and  the  share  which  she  inherited  from  her  Sister.  Of  the 
other,  it  gives  her  only  the  eight  shares  inherited  from  her  Sister,  her  original 
share  having  passed,  under  an  execution  sale,  into  the  hands  of  a  stranger  to  the 
suit. 

The  history  of  the  Dum-Dum  garden,  after  the  death  of  Moonshee  Hossein  Ali, 
and  its  division  amongst  his  heirs,  is  this: — As  early  as  1843,  Boalli  sold  his  five 
shares,  and  Ashrufi'nissa  Begum  sold  her  one  share  to  one  Dilrus  Begum  for  Rs.  3000. 
These  six  shares  were  conveyed  by  one  Bill  of  sale,  dated  the  29th  Bysack,  1250. 
On  the  22nd  of  May,  1848,  the  Respondent  executed  a  Bill  of  sale,  by  which  she  pur- 
ported to  convey  her  original  eight  shares  of  this  [597]  garden  to  her  husband,  in 
consideration  of  C.  Rs.  2000.  On  the  15th  of  August,  1848,  he,  by  an  Indenture 
in  the  English  form,  conveved  these  eight  shares  to  Dilrus  Begum,  i'n  consideration 
of  C.  R.  4000.  On  the  20th  of  .July,  1853,  Dilrus  Begum,  by  a  Bill  of  sale,  conveyed 
both  the  sixth  shares  which  she  had  acquired  from  Boalli  and  Ashrufi'nissa  Begum, 
and  the  eight  shares  which  she  had  acquired  from  the  Appellant,  the  Moonshee,  to  one 
Jeegree  Khanum,  for  Rs.  6000 :  and  on  the  27th  of  September,  1853,  Jeegree 
Khanum  conveyed  all  these  fourteen  shares  to  the  Appellant,  Jodonath  Bose,  for 
Rs.  4000.  On  the  9th  of  January,  1854,  the  Respondent  executed  a  Bill  of  sale, 
purporting  to  convey  the  one-third  part  of  this  garden,  which  she  had  inherited  from 
her  Sister,  to  Jodonath  Bose,  for  Rs.  2000.  The  Appellant.  Jodonath  Bose,  there- 
fore holds  twenty-two  shares  of  this  garden, — eight  under  a  direct  convevance  from 
the  Respondent  ;  eight  under  a  title,  founded  on  her  conveyance  to  her  Husliand, 
but  strengthened  by  the  mesne  conveyances;  and  six  under  a  title,  dating  from 
1843,  and  unimpeached,  at  least  in  this  suit. 

In  May,  1848,  the  Respondent  conveyed  her  original  eight  shares  of  the  Narain 
Mundul  gardens  to  her  Husband  ;  this  property  was  the  subject  of  the  seizure  which 
gave  rise  to  the  execution  suit;  and  the  sale  liaving  been  declared  fraudulent  as 
against  the  judgnnent  Creditor,  these  shares  were  purchased  bj'  the  judgment  Creditor, 
and  cannot  now  be  followed. 

On  the  12th  of  May,  1855,  tlie  Respondent  executed  a  Bill  of  sale,  purporting  to 
convey  to  the  Appellant,  Jodonath  Bose,  in  consideration  of  Rs.  1500,  the  eight 
shares  of  this  garden,  which  she  [598]  had  inherited  from  her  Sister.  That  trans- 
action is  impeached.  He  had  previously  acquired  part  of  the  share  of  Boalli  in 
this  garden,  having  inherited  it  from  his  Brother,  Koylas,  who,  in  1850,  purchased 
it  at  an  execution  sale.     His  title  to  this  portion  is  not  impeached. 

The  substantial  issue  on  this  part  of  the  case  is  one  between  the  Respondent  and 
Jodonath  Bose  It  is  obvious,  therefore,  that  the  principle  upon  which,  on  the 
trial  of  the  issue  already  considered,  the  burden  of  proof  W'as  shifted  from  tlie 
Plaintift'  to  the  Defendant,  is  not  necessarily  apjilicable  to  the  trial  of  this  issue. 
The  Respondent  comes  into  Court  seeking  to  be  relieved  from  the  eft'ect  of  her  own 
convej-ances,  the  execution  of  which  she  does  not  dispute,  against  one  who,  ii  not 
an  alisolute  stranger,  stands  in  no  fiduciary  relation  to  her  :  and  it  lies  upon  her  to 
establish  her  right  to  that  relief.     Has  she  done  so? 

She  has  proved  that  Jodonath  Bose  is  the  servant  of  Her  Husband.     She  has 

produced  three   witnesses,   Gholam  Arub,   Gholam   Ruhman,   and   Sheik   Takee,  t-: 

prove  that  her  Husband  is  the  person  who  is  really  in  the  possession,  or  in  the 

receipt  of  the  rents   and  profits  of  the  property.     But   nothing  can   be  less  satis- 
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factory  than  the  tt'stimouy  of  these  witnesses,  of  whom  the  first  is  her  Manager; 
the  second,  a  Tailor,  and  liie  third,  a  menial  servant  :  none  of  them  having  any 
connection  with  the  lands. 

The  evidence  of  possession  given  on  the  other  side,  by  Kyots  and  others,  may  not 
be  altogether  trustwortiiy ;  but,  such  as  it  is,  it  outweighs  the  loose  .statements  of 
these  three  witnesses.  Sonic  of  the  inferences  to  be  drawn  from  the  conveyances 
from  [599]  her  to  her  Husband  are  also  favourable  to  the  Respondent's  case;  but 
these  apply  only  to  that  portion  of  the  property  claimed,  which  consists  of  her 
original  share  in  the  Dum-Dum  garden. 

It  may  be  conceded  that  the  conveyances  from  her  to  her  Husband  in  1848,  con- 
sidered with  the  liglit  reflected  on  them  from  other  parts  of  this  case,  and  in  par- 
ticular from  the  proceedings  in  the  execution  suit,  could  not  stand.  It  may  also 
be  conceded  that  if  the  question  were  between  her  and  her  Husljand,  he  ought  not 
to  be  permitted  to  say  that  .she  is  bound  by  her  fraudulent  conveyance,  since  she 
may  be  presumed  to  have  executed  it  under  his  influence  or  pressure.  And  if  the 
property  had  passed  directly  from  him  to  his  dependent,  the  presumption  that  tlie 
latter  is  a  mere  Trustee  for  him  might  be  stronger  than  it  is. 

But  what  are  the  facts  proved?  This  portion  of  the  property  in  dispute  passed 
apparently  by  sale  from  Moonshee  Buzloor  Ruheem  to  Dilrus  Begum.  It  remained 
with  her  for  nearly  five  years  :  was  sold,  ostensilily  at  least,  by  her  to  Jeegree 
Khanum,  from  wliom  two  months  later  it  passed  to  Jodonath  Bose.  These  inter- 
mediate conveyances  are  treated  in  the  Courts  below,  and  in  the  argument  Ijefore 
their  Lordships,  as  mere  "  circuity  of  fraud  "  :  and  it  has  been  argued  that  we  have 
uo  proof  who  Dilrus  Begum  and  Jeegree  Khanum  are,  or,  indeed,  that  there  were 
ever  such  persons.  But  what  proof,  on  the  part  of  the  Respondent,  is  there  to 
support  these  arguments?  On  the  other  side,  there  are  witnesses  who  state,  that 
Dilrus  Begum  was  the  Wife  of  the  Nawab  of  Cliitpore,  a  well-known  person,  and  that 
Jeegree  Khanum  was  a  Wife  or  concubine  of  apparently  the  same  person.  The 
conveyance  to  Dilrus  Begum  was  by  English  deed,  prepared  and  [600]  executed  in 
the  office  of  a  respectable  English  Attorney,  acting  apparently  for  the  purchaser. 
That  circumstance  afforded  the  means  of  investigating  that  transaction.  But  no 
attempt  has  been  made  to  do  so.  Again,  that  Dilrus  Begum  was  a  real  personage, 
not  necessarily  connected  with  the  Appellant,  the  Moonshee,  is  placed  almost  beyond 
u  doubt  by  the  undisputed  fact  that  in  1843,  several  years  before  the  second  mar- 
riage of  the  Respondent,  the  six  shares  of  this  garden  had  been  conveyed  to  her 
by  Boalli  and  Asliruffnissa.  What,  again,  was  the  motive  for  this  "  circuity  of 
fraud?"  If  Dilrus  Begum  held  five  years'  Benamee  from  the  Moonshee,  why  raise 
suspicion  by  transferring  the  property  from  her  to  his  known  dependent,  Jodonath 
Bose?  Sir  Roundell  Palmer  insisted  strongly  on  the  fluctuations  in  the  amounts 
of  the  purchase-money  for  which  the  different  instruments  purported  to  convey  the 
same  property,  as  a  badge  of  fraud.  The  first  transaction,  which  we  may  admit 
to  have  been  fictitious,  expresses  a  consideration  which,  on  a  comparison  with  the 
price  for  which  the  six  shares  were  sold  in  1843,  seems  to  be  below  the  real  value 
of  the  property.  Tried  by  that  test,  the  sum  of  Rs.  4000,  for  which  it  was  con- 
veyed to  Dilrus  Begum,  would  be  about  the  true  value.  This  fact,  taken  liy  itself, 
tends  to  support  the  reality  of  the  sales  to  Dilrus  Begum.  Again,  if  she  sold  for 
Rs.  6000,  properly  which  had  cost  her  Rs.  7000,  the  difference  is  not  greater  than 
might  l)e  accounted  for  by  the  necessities  of  the  Vendor,  or  by  a  diminution  in  the 
value  of  the  property  in  the  period  during  which  it  remained  in  her  hands.  The 
further  reduction  of  the  price  to  Rs.  4000,  in  the  sale  to  Jodonath  Bose,  is  certainly 
a  more  suspicious  circumstance.  It  is  not,  however,  one  which  [601]  seems  to 
go  very  far  to  supply  any  defect  of  proof  on  the  part  of  the  Respondent.  It  is  not 
impossible  that  Jeegree  Khanum  may  have  found  that  she  had  made  a  bad  bargain, 
or  that  Jodonath  Bose  may  have  made  an  extremely  good  one.  On  the  other  hand, 
if  the  transactions  were  fictitious,  and  the  price  cost  the  professed  purchaser 
nothing,  it  is  not  easy  to  see  why  an  adequate  consideration  was  not  expressed 
in  the  conveyance.  There  seems  to  have  been  no  inquiry  or  cross-examination  on 
this  point  in  the  Courts  below. 

Again,  what  is  the  case  proved  in  respect  of  the  conveyances  from  the  Respondent 
herself  to  Jodonath  Bose?     She  is  proved  to  have  execrted  those  conveyances.     She 
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has  not  met  this  fact  fairly  in  her  pleadings.  In  tlie  orij;iniil  plaint  there  is  no 
mention  of  Jodunath  Hose's  title:  and  ou  the  face  of  the  supplemental  plaint  it  is 
not  very  clear  whether  siie  treats  the  conveyances  as  forgeries,  or  admits  the  execu- 
tion and  impeaches  their  effect.  She  has  certainly  not  stated  on  what  grounds  she 
impeaches  them,  nor  has  she  come  forward  as  a  witness  to  exi)laiii  her  execution  of 
them.  It  lay  upon  her  to  do  so:  to  show  by  her  own  or  otiier  testimony  under  what 
circumstances  tliey  were  procured  from  her,  and  to  rebut  tlie  evidence  that  the  con- 
sideration moiiev  passed  to  her.  Again,  the  purchase  of  these  parcels  of  land  by 
Jodonath  Bose  is  not  wholly  improbable.  The  purchases  are  not  beyond  tlie  means 
of  a  person  in  that  rank  of  life.  He  already  licld  jjortions  of  both  gardens  by  titles 
not  deduced  from  the  Respondent,  and  unimpeached.  The  first  conveyance  from 
the  Respondent  was  executed  in  .lanuary,  185-1,  when  the  Moonshee  was  absent  from 
hoiue  and  at  Singapore.  The  Zillah  Judge  treats  the  circuni.stances  of  his  absence 
as  [602]  indicative  of  fraudulent  forethought  and  contrivance.  His  presence  pro- 
bably would  have  afforded  the  inference  of  pressure  and  undue  influence.  The  habit 
may  be  superinduced  by  the  manifold  cases  of  fraud  with  which  they  have  to  deal ; 
but  .Judges  in  India  are  perhajis  somewhat  too  apt  to  see  fraud  everywhere.  The 
second  conveyance  was  in  May,  1855.  At  that  time  the  quarrel  with  lier  Husband 
had,  according  to  the  Respondent's  case,  begun.  She  is  not  likely  to  have  executed 
this  iiistrnnient  voluntarily  at  his  instigation.  She  has  not  shown  that  she  was 
forced  to  do  it.  And,  on  the  other  hand,  it  is  not  improbable  that  the  circum- 
stances in  which  she  thus  stood,  she  may  have  been  glad  to  raise  the  comparatively 
inconsiderable  .sum  which  is  stated  to  have  been  the  price  of  the  property. 

On  the  whole,  then,  their  Lordships  are  of  opinion,  that  the  Respondent  has 
failed  to  sliow  a  sufficient  title  to  recover  anj-  of  the  shares  in  these  gardens  from  the 
Appellant,  Jodonath  Bose.  The  habit  of  holding  land  Benamee  is  inveterate  in 
India;  but  that  does  not  justify  the'Courts  in  making  every  presumption  against 
apparent  ownership).  Tiiis  principle  was  enforced  by  -this  Committee  in  a  recent 
case  (I'ireemanchuiHler  Dey  v.  Goixnilclmnder  CInickerbiitty,  ante  [11  Moo.  Ind. 
App.],  p.  28).  Their  Lordships  do  not  deny  that  in  this  particular  case  the  con- 
nection of  Jodonath  Bose  with  the  other  Appellant,  the  proved  conduct  of  the  latter 
towards  his  Wife,  and  other  circumstances,  threw  some  cloud  of  suspicion  over  the 
title  to  these  parcels  of  land.  But  such  suspicions  are  not  proof.  Their  Lordships 
think  that  the  Judges  of  both  Courts  below  have  given  too  much  weight  to  them  ; 
that  they  have  not  [603]  sufficiently  considered  in  what  degree  the  l)urden  of  proof 
lay  upon  the  Respondent :  and  that  when  the  proofs  which  .she  ought  to  have  given 
and  miglit  have  given  were  defective,  they  have  allowed  the  deficiency  to  be  supplied 
by  presumptions  and  inferences  whicli  the  facts  do  not  altogether  warrant.  Their 
Lordships  cannot,  therefore,  recommend  Her  Majesty  to  confirm  this  portion  of  the 
decrees  in  the  "  Property  suit." 

As  the  third  suit  also  concerns  property,  and  the  point  raised  by  the  appeal  in  it 
is  very  s^^hort,  their  Lordships  think  it  will  be  convenient  to  dispose  of  it  before  they 
|iroceed  to  consider  the  appeal  in  the  "  Restitution  suit."  Two  objections  were  taken 
to  the  maintenances  of  this  suit.  It  was  pleaded,  first,  that  the  Respondent's  claim 
was  barred  by  the  law  of  limitation  ;  and,  secondl}'.  that  she  was  precluded  from 
suing  to  enforce  it  by  the  7th  section  of  Act,  No.  VIII.  of  1859,  whicli  provides  that 
"  if  a  Plaintiff'  relinquish  or  omit  to  sue  for  any  portion  of  his  claim,  a  suit  for  the 
portion  so  relinquished  or  omitted  shall  not  afterwards  be  entertained."  From  the 
plaint  it  apjiears  that  the  Comjiany's  jiaper  for  Rs.  10,000,  which  is  the  subject  of 
the  suit,  was  specified  in  the  petitions  for  a  Certificate  under  Act,  No.  XX.  of  ISil, 
already  referred  to,  together  with  the  papers  for  Rs.  0500  and  Rs.  7000,  which  are 
included  in  the  Respondent's  demand  in  the  "  Property  suit,"  and  that  her  claim 
respecting  it  is  precisely  tlie  same  as  her  claim  for  the  other  two  papers.  The  only 
reason  she  a.ssigns  for  not  suing  for  it  in  the  former  suit  is,  that  "  as  she  was  a 
I'urdah-nusheen  and  unacquainted  with  reading  and  writing,  she  could  not  ascer- 
tain anything  about  the  aforesaid  Government  [604]  paper  and  the  interest  of  the 
same."  She  says  she  discovered  her  mistake  in  July.  1859,  and  insists  that  her  cause 
ef  action  arose  at  that  time.  The  Zillah  Judge  liekl  that  the  second  objection  was 
fatal  to  the  suit,  wliich  he  accordingly  dismissed  on  that  ground. 

The  High   Court  has  reversed  this  decision,   for  the  following  reasons: — They 
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hold  with  him  that  the  oiiiissioii  to  iiK-hule  this  iti'in  in  tho  first  suit  was  an  over- 
sight :  tliat  she  knew  of  the  existence  of  this  paper  before  she  broujiiit  her  first  suit, 
and  might  have  iiieluded  it  therein  ;  and  that  the  real  question  to  be  decided  was, 
whether  that  ouiission,  neglect,  or  oversight  was  sufficient  to  liar  her  present  claims 
under  tlie  law  fairly  applied.  Tliis  question  they  decide  in  the  negative,  on  the 
ground  tliat  it  was  clear  she  was  not  actuated  by  any  fraudulent  or  dishonest  motive  ; 
that  the  stamp  paid  on  the  first  suit  would  liave  covered  also  this  paper;  that  she 
cannot  have  omitted  this  claim  in  order  to  bring  the  case  w  ithin  the  cognizance  of 
a  particular  Court  ;  and  tliat  although  it  may  be  desirable  for  the  ends  of  justice  that 
the  various  items  claimed  by  a  Plaintiff  should  form  the  subject  of  one  single 
action,  yet  there  was  nothing  in  the  law  to  make  it  imperative  upon  her  to  include 
every  item  of  such  a  claim  as  hers  in  a  single  suit. 

To  these  reasons  their  Lordships  cannot  assent.  If  the  words  of  a  law  are  clear 
and  positiye,  they  cannot  be  controlled  by  any  consideration  of  the  motives  of  the 
party  to  whom  it  is  to  be  applied,  nor  limited  by  what  the  Judges  who  apply  it  may 
suppose  to  have  been  the  reasons  for  enacting  it.  The  words  of  this  law  are, — "  If  a 
Plaintiff  relinquish  or  omit  to  sue  for  any  portion  of  his  claims."  [605]  It  plainly 
includes  accidental  or  involuntary  omissions  as  well  as  acts  of  deliberate  relinquisli- 
ment.  In  their  Lordships'  opinion,  the  only  ground  on  which  (if  at  all)  the  judgment 
of  the  High  Court  could  be  supjiorted,  is  that  which  is  somewhat  doubtingly  e.xpressed 
by  the  Judges  in  tlie  following  sentence  : — "  Nor  do  we  think  that,  under  the  circum- 
stances of  the  case,  tlie  Plaintiff  may  not  fairly  plead  that  she  has  a  distinct  and 
separate  cause  of  action  for  the  recovery  of  this  piece  of  paper  made  over  to  the 
Defendant  on  a  particular  date."  Their  Lordships  think  that  the  correct  test  in  all 
cases  of  this  kind  is,  whether  the  claim  in  the  new  suit  is,  in  fact,  founded  on  a 
cause  of  action  distinct  from  that  which  Avas  the  foundation  of  the  former  suit,  and 
they  have  accordingly  considered  whether  th^  present  suit  can  be  maintained  on 
that  ground.  But  the  cause  of  action  in  the  former  suit  of  the  Respondent  seems 
to  them  to  be  the  refusal  by  the  Husband  to  restore,  or  his  misappropriation  of,  the 
Wife's  property,  which  she  says  she  intrusted  to  him.  There  is  nothing  to  dis- 
tinguish the  deposit  of  this  particular  Company's  paper  from  the  deposit  of  tho.se 
which  she  deposited  with  it,  and  has  recovered  in  the  former  suit.  It  was  a  mere  item 
of  her  demand,  and  is  admitted  on  the  face  of  her  present  plaint  to  have  been  omitted 
from  it,  for  no  other  reason  than  the  very  insufficient  one  before  mentioned.  If  she 
was  ju.stified  in  instituting  a  separate  subsequent  suit  for  this  particular  Company's 
paper  for  Rs.  10,000.  she  would  have  been  equally  justified  in  making  each  one  of 
the  Company's  papers  which  are  comprised  in  the  ''  Property  suit  "  successively  the 
subject  of  an  independent  suit.  Their  Lordships  are  of  opinion,  that  [606]  the 
ruling  of  the  Zillali  Judge  on  this  point  was  correct,  and  that  the  suit  was  properly 
dismissed.  This  being  their  view,  it  is  unnecessary  to  say  anything  on  the  question 
of  limitation.  They  are  disposed,  however,  to  think  that  the  claim  being  founded 
on  an  alleged  breach  of  trust,  was  not,  as  pleaded,  subject  to  limitation,  either  under 
the  old  law  or  under  Act,  No.  XIV.  of  1859,  which,  the  suit  having  been  commenced 
in  December,  1861,  seems  to  be  the  law  applicable  to  it.  If  the  Plaintiff  had  failed 
to  prove  a  breach  of  trust,  but  had  established  some  other  title  to  relief,  the  question 
of  limitation  might  have  arisen.  But  this  could  only  happen  upon  a  trial  of  the 
suit  on  its  merits. 

Their  Lordships  will  now  address  themselves  to  the  novel  and  difficult  (luestions 
raised  liy  the  appeal  in  the  "  Restitution  suit." 

The  first  is,  that  which  has  been  .strenously  argued  at  the  Bar,  though  it  does  not 
appear  to  have  been  raised  in  the  Courts  below,  or  even  in  the  Respondent's  case, 
viz.,  whether  any  suit  by  a  Mussulman  Husband  will  lie  in  the  Civil  Courts  of  India, 
to  enforce  his  marital  riglits  under  the  Mahomedan  law.  by  compelling  his  Wife,, 
against  her  will  (she  being  a  free  agent,  and  not  detained  by  others),  to  return  to 
cohabitation  with  him.  If  the  law  which  regulates  the  relations  of  the  parties  gives 
to  one  of  them  a  right,  and  that  right  be  denied,  the  denial  is  a  wrong;  and  unless 
the  contrary  be  shown  by  authority,  or  by  strong  arguments,  it  mu.st  be  presumed 
that  for  that  wrong  there  must  be  a  remedy  in  a  Court  of  Justice.  Of  authority 
negativing  the  jurisdiction  there  is  none.  It  has  been  argued  that  the  proper 
remedy,  if  there  be  one,  is  the  denial  of  [607]  maintenance  to  the  rebellious  Wife, 
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or.  at  most,  a  suit  for  daiiiagt-s  ;  because  a  suit  to  compel  the  Wife  to  return  to  her 
Husband,  though  obviously  a  more  complete  remedy  than  either  of  them,  is  in  the 
nature  of  a  suit  for  s]iecitic  performance  ;  and  being  founded  on  the  contract  of 
marriage,  which  the  irahouiediin  law  regards  as  a  civil  contract,  the  Court  enter- 
taining the  suit  must  be  prejiared  to  enforce  all  the  obligations,  however  minute, 
which,  according  to  that  law,' How  from  the  contract,  whichever  jiarty  has  a  right  to 
insist  upon  them.  And  referring  to  the  definition  of  some  of  tiiose  obligations,  as 
given  with  somewhat  prurient  particularity  in  certain  Maiiomedan  Treati.ses,  the 
learned  Counsel  argued  that  it  was  impossible  for  Courts  constituted  like  those  of 
British  India  to  exercise  such  a  jurisdiction.  It  ma}'  be  admitted  that  the  Courts 
of  India  would  properly  decline  to  entertain  such  question  :  although  amongst  the 
Wahabees  of  Central  Arabia,  or  other  conununities  in  which  the  Mahomedan  law  is 
observed  in  its  utmost  strictness,  the  Magistrate  might  perliajis  take  cognizance  of 
them.  But  this  admission  is  not  decisive  of  the  ipiestion.  The  Canonists  lay  down 
many  things  concerning  the  relative  duties  of  man  and  Wife  which  the  Courts  Chris- 
tian, at  least  of  our  Country,  feel  compelled  to  leave  as  duties  of  imperfect  obliga- 
tion. They  do  not,  therefore,  refuse  to  enforce  the  broad  duty  of  cohabitation.  In 
the  words  of  Lord  Stowell,  quoted  by  Mr.  Attorney-General.  "  They  are  content  to 
take  the  Wife  to  the  Husliand's  door  and  to  leave  her  there." 

But  how  does  this  question  stand  upon  the  authorities?  In  the  case  of  Ardtixeer 
Cnrsetjee  v.  Perozeboye  (6  Moore's  Ind.  App.  Cases,  .'590).  in  which  it  was  here  de- 
cided, that  a  suit  for  restitution  of  con-[608]-jugal  rights  between  Parsees,  and 
a  fortiori,  one  between  Hindoos  and  Mahomedans.  did  not  lie  on  the  Ecclesiastical 
side  of  the  Presidency  Courts,  Dr.  Lushington,  in  delivering  the  judgment  of  the 
Committee,  says,  "  The  Civil  Courts  in  India  can  bend  their  administration  of 
justice  to  the  laws  of  the  various  suitors  who  seek  their  aid.  They  can  administer 
Mahomedan  law  to  Mahomedans.  Hindoo  law  to  Hindoos  :  but  the  Ecclesiastical  law 
has  no  such  flexibility."  And  after  ruling  that  the  Court  below  had  not  the  juris- 
diction which  it  claimed,  he  adds.  "  But  we  should  much  regret  if  there  were  no 
Court  and  no  law  whereby  a  remedy  could  be  administered  to  the  evils  which  must 
be  incidental  to  married  life  amongst  them  (the  Parsees).  We  do  not  pretend  to 
know  what  may  be  the  duties  and  obligations  attending  upon  the  matrimonial 
union  between  the  Parsees,  nor  what  remedies  may  exist  for  the  violation  of  them  ; 
but  we  conceive  that  there  mu.st  be  some  laws,  or  some  customs  having  tlie  effect  of 
laws,  which  apply  to  the  married  state  of  persons  of  this  description."  And  he  after- 
wards observes,  "  Such  remedies  (the  remedies  afi'orded  hy  tlieir  own  usages)  we 
conceive  that  the  Supreme  Court  on  the  civil  side  might  administer  :  or  at  least 
remedies  as  nearly  approaciiing  to  them  as  circumstances  would  allow.''  It  may  be 
said  that  tliose  dirta,  though  proceeding  from  so  hi^h  an  authority,  are  extrajudicial. 
and  merely  indicate  an  opinion  that  suits  of  this  kind  might  possibly  be  entertained 
by  the  Civil  Courts  of  India.  The  Attorney-General,  however,  has  cited  positive 
authorities  which  support  the  jurisdiction,  and  shows  the  jirinciples  upon  which  it 
ought  to  be  exercised.  There  are  the  cases  of  MrniJri  Abdul  Wohab  v.  Mnsstiiiiaf 
Hincru,  decided  in  1832,  and  reported  in  [609]  5  Ben.  Sud.  Dew.  Ad.  Rep.  p.  200  :  of 
Musswiiaf  Amee7vi  v.  Kuttoo  Khan,  decided  in  1841  and  reported  7  Ben.  Sud.  Dew. 
XA.  Rep.  p.  27  ;  and  the  case  of  Kulleemooddeen  v.  Sffnin  Chnnd  Bihi,  decided  in  1848 
and  reported  in  the  Reports  of  the  Bengal  Sudder  Court  for  that  year,  at  p.  70.5. 
In  the  last  of  these  cases  the  suit  was  dismissed  on  the  ground  that  the  marriage  was 
not  proved,  but  the  jurisdiction  was  not  questioned.  Tlie  second  case  may  be  dis- 
tinguishable from  the  iiresent  on  the  ground  that  the  Wife  was  of  tender  years,  and 
under  tlie  control  of  the  co-Defendants  in  the  suit.  But  in  the  first  case  the  Wife 
was  clearly  of  full  age.  and  a  free  agent.  The  co-Defendant  in  the  suit,  though 
charged  with  harbouring  her,  had  little  more  control  over  her  than  the  co-Defendant 
in  the  present  case  liad  over  the  Respondent.  The  suit,  which  went  through  three 
Courts,  was  resisted  by  the  wife  on  grounds  personal  to  herself  ;  and  it  was  finally 
decided  that,  according  to  the  Mahomedan  law.  by  which  the  question  was  to  be 
decided,  the  Plaintiff  had  a  right  to  the  possession  of  his  Wife,  and  she  was  com- 
pelled to  return  to  him.  It  does  not  very  clearly  appear  by  what  process  the  judg- 
ment in  this  case,  or  in  that  of  Mvssunmt  Ameeno  v.  Kiiftoo  Khan  [7  Ben.  Sud.  Dew. 
Ad.  Rep.  27]  was  to  be  enforced.     From  some  passages  it  might  be  inferred  that  in 
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the  event  of  disobedieuce  the  AVife  was  to  be  given  bodily  into  her  Husband's  liands. 
Whether  this  could  be  done  under  the  new  Act  of  Procedure,  which  now  regulates  the 
Civil  Courtis  of  India,  may  well  be  doubted.  Disobedience  to  the  Order  of  a  Court 
directing  the  Wife  to  return  to  coliabitation  would  seem  to  fall  within  the  •200th 
section  of  the  Code,  and  to  be  enforceable  only  by  imprisonment,  or  attachment  of 
property,  or  both. 

[610]  Upon  authority,  then,  as  well  as  principle,  their  Lordships  have  no  doubt 
that  the  Mussulman  Husband  may  institute  a  suit  in  the  Civil  Courts  of  India,  for  a 
declaration  of  liis  riglit  to  the  jiossession  of  liis  Wife,  and  for  a  sentence  that  she 
return  to  cohabitation  :  and  that  that  suit  must  be  determined  according  to  the  prin- 
ciples of  the  Mahomedan  law-.  The  latter  proposition  follows  not  merely  from  the 
imperative  words  of  Ben.  Reg.  IV.  of  179:5.  sec.  15,  but  from  the  nature  of  the  thing. 
For  since  the  rights  and  duties  resulting  from  the  contract  of  marriage  vary  in 
different  conmiunities  :  so,  especially  in  India,  where  there  is  no  general  marriage 
law.  thev  can  be  only  ascertained  by  reference  to  the  particular  law  of  the  contracting 
parties. 

Tlie  matrimonial  law  of  the  Mahomedans.  like  that  of  every  ancient  conmiunity. 
favours  the  stronger  sex.  The  Husband  can  dissolve  the  tie  at  his  will,  subject  to  the 
condition  of  paying  the  Wife  her  dower  and  other  allowances  ;  but  she  cannot  sepa- 
rate herself  from  him  except  under  the  arrangement  called  Kolah.  which  is  made 
upon  terms  to  which  both  are  assenting  parties,  and  operates  in  law  as  the  divorce 
of  the  Wife  by  the  Husband  (see  Moon.sh^e  BuziiI-u2-Raheem  v.  LiUeef ut-oon^y Usa , 
8  Moore's  Ind.  App.  Cases,  379).  It  cannot,  we  think,  be  doubted  that,  whilst  the 
tie  subsists,  liis  power  over  her  is  considerable.  The  cases  already  cited  are  to  the 
effect  that  he  may  compel  her  to  return  to  his  House,  if  she  has  left  it.  We  do  not 
find  this  expressed  in  the  Hedaya.  which  speaks  only  of  her  forfeiting  her  right  to 
maintenance  if  she  be  disobedient  or  refractory,  or  go  abroad  without  her  Husband's 
consent,  until  she  return  and  make  submission  [611]  (Vol.  I.  Book  IV.  ch.  xv.  p.  391) : 
but  it  seems  implied  throughout,  that  she,  from  the  time  she  enters  his  house,  is 
ander  restraint,  and  can  only  leave  it  legitimately  by  his  permission,  or  upon  a 
egal  divorce  or  separation,  made  with  his  consent.  In  fact,  the  principle  of  keeping 
a  man's  hareem  in  seclusion  and  under  his  control,  is  so  essential  a  part  of  the  frame- 
work of  Oriental  society,  that  it  is  naturally  assumed  and  taken  for  granted  by  the 
Mussulman  expounder  of  the  law. 

On  the  other  hand,  the  law  assures  to  the  Wife  considerable, rights  as  against 
her  Husband.  She  may  insist  on  maintenance  according  to  her  rank  and  his 
abili'v  ;  and  if  he  fails  to  give  it,  she  may  enforce  that  right  l>efore  the  Kazee 
(Heflaya.  Vol.  I.  Book  W.  chap.  xv.  sec.  1,  pp.  39-3,  39i).  If  he  has  power  to  keep 
her  within  the  Zenanah,  and  to  prevent  access  to  her,  subject  to  certain  qualifications, 
he  is  bound  to  provide  her  with  a  separate  apartment,  exclusively  appropriated  to 
her  use  {ib.  p.  402).  As  to  personal  violence,  there  are  certainly  passages  in  the 
Hedaya  which,  founded  on  a  text  in  the  Koran,  imply  that  the  Hu.sband  may  use  it 
for  correction  ;  but  this  right  of  corporal  chastisement  is  expressly  said  to  "  be  re- 
stricted to  the  condition  of  safety " :  and  it  may  be  questioned  whether  these 
authorities  go  the  full  length  of  the  Futwa  at  p.  14  of  the  record  (see  Hedaya, 
Vol.  II.  Book  VII.  ch.  6.  pp.  75-81).  The  Mahomedan  law,  on  a  question  of  what  is 
legal  cruelty  between  Man  and  Wife,  would  probably  not  differ  materially  from  our 
own,  of  which  one  of  the  most  recent  expositions  is  the  following  : — "  There  must  be 
actual  violence  of  such  a  character  as  to  endanger  personal  health  or  safety;  or 
there  must  be  a  reasonable  apprehension  of  it."  "  The  Court."  as  Lord  Stowell 
said.  [612]  in  Evans  v.  Evans  (1  Hagg.  Con.  Rep.  37,  ef  seq.).  '"  has  never  been 
driven  off  this  ground." 

If,  however,  it  be  granted  that,  according  to  Mahomedan  law,  the  Husband  may 
sue  to  enforce  his  right  to  the  custody  of  his  Wife's  person  ;  and  that,  if  her  defence 
be  cruelty,  she  must  prove  cruelty  of  the  kind  ju.st  described,  it  by  no  means  follows, 
that  she  has  not  other  defences  to  the  suit  which  would  not  be  admitted  by  our 
Ecclesiastical  Courts  in  a  suit  for  the  restitution  of  conjugal  rights.  The  marriage 
tie  amongst  Mahomedans  is  not  so  indissoluble  as  it  is  amongst  Christians.  The 
Mahomedan  Wife,  as  has  been  shown  above,  has  rights  which  the  Christian — or  at 
least  the  English — Wife  has  not  against  her  Husband.     An  Indian  Court  might  well 
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admit  (let'euces  fuuucled  on  the  violation  of  tliose  ri<;lits,  and  fitiior  refuse  its  assist- 
ance to  the  Husliand  ahogether,  or  grant  it  onl}^  iqion  terms  of  his  seeuring  the 
Wife  in  the  enjoyment  of  her  jiersonal  safety,  and  her  otlier  legal  rights;  or  it 
might,  on  a  sufficient  case,  exercise  that  jurisdiction  which  is  attributed  to  the  Kazee 
hy  the  Futwa  (if  the  law,  indeed,  warrants  such  a  jurisdiction),  of  selecting  a  proper 
place  of  residence  for  tlie  Wife,  otlier  than  her  Husband's  house. 

Enough  has  been  said  to  show  tliat,  in  their  Lordships'  o|)inion,  the  determina- 
tion of  any  suit  of  this  kind  requires  careful  consideration  of  the  Mahomedan  law, 
lis  well  as  strict  proof  of  the  facts  to  which  it  is  to  be  applied.  Has  the  present  case 
been  so  tried  and  determined  in  the  Courts  below?  Their  Lordships  are  constrained 
to  say,  that  this  has  not  lieen  the  case.  In  the  first  place,  they  think  that  the  ratia 
decidendi  adopted  by  the  Judges  of  both  Courts  [613]  is  erroneous.  The  Principal 
Sudder  Ameen  held,  that  oppression  had  been  proved  (the  correctness  of  his  con- 
clusion will  be  hereafter  considered).  He  did  not  then  proceed  to  consider,  whether 
the  oppression  was  so  far  beyond  the  bounds  of  marital  authority,  under  the 
Mahomedan  law,  as  to  constitute  an  answer  to  the  suit.  He  seemed  to  think  that, 
op]))ession  once  pi'oved,  the  case  was  taken  out  of  the  Maliomedan  law,  and  was  to 
be  decided  on  what  the  Court,  upon  general  principles,  might  deem  to  be  expedient 
for  the  security  of  the  Wife's  person.  He  then  proceeded  to  argue,  apjiarently 
without  tile  slightest  foundation  of  proof,  that  the  W^ife,  having  been  ill-treated, 
had  proliably  been  unfaithful,  and  that  if  she  were  restored  to  her  Husband,  he 
was  not  unlikely  to  revenge  himself  by  taking  her  life.  He  afterwards  argued, 
with  more  reason,  upon  the  danger  of  restoring  her  to  one  who  had  been  decreed 
liable  to  pay  her  a  very  large  sum  of  money. 

The  facts  upon  which  the  Judges  of  the  High  Court  proceeded  were,  that  the 
Magistrate  had  seen  fit  to  release  the  Respondent  from  her  Husband's  house,  and 
that  a  decree  had  passed  against  him  for  having  made  away  with  her  property  for 
a  large  sum.  of  wjiich  they  overstated  the  amount.  They  appear  to  have  considered 
that,  according  to  the  Mahomedan  law,  these  facts  were  not  an  answer  to  the  suit; 
and  they  then  say,  '"  This  being  so,  are  we  required  to  decide  this  case  in  conformity 
with  the  jirinciples  of  the  Mahomedan  lawl  Are  we  to  compel  the  Defendant  to 
return  to  her  Husband,  convinced  as  we  are  that  slie  should  not  lie  forced  to  return  ? 
If,  under  the  Mahomedan  law,  no  Wife  can  separate  herself  from  her  Husband  under 
any  circumstances  whatso-[614]-ever,  the  law  is  clearh'  repugnant  to  natural  justice, 
and  we  are  not  bound  to  follow  it.  The  Mahomedan  law  giving  no  relief  to  a 
woman,  be  the  conduct  of  the  Husband  ever  so  bad  ;  it  is  a  case  to  be  disposed  of  by 
equity  and  good  conscience.  And  on  these  principles  we  have  no  hesitation  in 
.saying,  that  the  grounds  upon  which  the  Defendant  has  separated  from  her  Husband 
justify  her  in  that  step." 

The  passages  just  quoted,  if  understood  in  their  literal  sense,  imply  that  cases 
of  this  kind  are  to  be  decided  without  reference  to  the  Mahomedan  law,  but  according 
to  wliat  is  termed,  "  equity  and  good  conscience,"  i.e.,  according  to  that  which  the 
Judge  may  think  the  principles  of  natural  justice  require  to  be  done  in  the  par- 
ticular case. 

Their  Lordshijis  most  emphatically  dissent  from  that  conclusion.  It  is,  in  their 
opinion,  opposed  to  the  whole  policj'  of  the  law  in  British  India,  and  particularly 
t«  the  enactment  already  referred  to  (Reg.  IV.  of  1793,  sec.  15),  which  directs,  that 
in  suits  regarding  marriage  and  caste,  and  all  religious  usages  and  institutions,  the 
Mahomedan  laws  with  respect  to  Mahomedans,  and  the  Hindoo  laws  with  regard 
to  Hindoos,  are  to  be  considered  as  the  general  rules  by  which  Judges  are  to  form 
their  decisions  ;  and  they  can  conceive  nothing  more  likely  to  give  just  alarm  to  the 
Mahomedan  community  than  to  learn  by  a  judicial  decision,  that  their 
law,  the  ap))lication  of  which  has  been  thus  secured  to  them,  is  to  be  over- 
ridden u])bn  a  question  which  so  materialh^  concerns  their  domestic  relations. 
Tlic  Judges  were  not  dealing  with  a  case  in  which  the  Mahomedan  law  was  in  plain 
contiict  with  the  general  Municipal  law,  or  with  the  requirements  of  a  more  advanced 
and  [615]  civilized  society, — as,  for  instance,  if  a  Mussulman  had  insisted  on  the 
riglif  to  slay  his  Wife  taken  in  adultery.  In  the  reports  of  our  Ecclesiastical  Courts 
there  is  no  lack  of  cases  in  which  a  humane  man,  judging  according  to  his  own 
senses  of  what  is  just  and  fair,  without  reference  to  positive  law,  wotild  let  the  W^ife 
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go  free  ;  aud  yet,  the  proof  falliiijr  short  of  le^'al  cruelty,  the  Judge  has  felt  coa- 
straiued  to  order  her  to  return  to  her  Husband. 

In  what  they  have  just  said  their  Lordships  must  be  taken  to  object  only  to  the 
general  supersession  of  the  Mahoniedan  law  as  the  ratio  decidendi  in  cases  of  this 
description,  wliieh  seems  to  them  to  be  implied  in  the  judgments  under  review. 

Thev  do  not  mean  to  lay  down  that  it  was  sufficient  for  the  decision  of  the  ca.se 
tt)  show  that,  according  to  the  Mahomedan  law,  the  Husband  has  a  right  to  the 
custody  of  his  Wife,  or  that  tiiere  was  no  answer  to  his  suit  unless  it  could  be  shown 
that  the  Wife  had  been  separated  from  him  either  by  Talak  or  Kolah,  eitlier  of 
which  would  dissolve  tiie  riiiciduiii.  This  assumption,  which  seems  to  have  been 
made  liy  the  Judges  of  the  High  Court,  is,  their  Lordsbiiis  think,  erroneous.  It 
seems  to  them  clear,  that  if  cruelty  in  a  degree  rendering  it  unsafe  for  the  Wife  to 
return  to  her  Husband's  dominion  were  estaljlished,  the  Court  might  refuse  to  send 
her  back.  It  may  l)e,  too,  that  gross  failure  by  the  Husband  of  the  performance  of 
the  iibligation.s  which  the  marriage  contract  imposes  on  him  for  the  benefit  of  the 
Wife,  might,  if  properly  proved,  afford  good  grounds  for  refusing  him  the  assistance 
of  the  Court.  And  as  their  Lordships  have  already  intimated,  there  may  be  cases  in 
which  the  Court  would  qualify  its  inter-[616]-ference  by  imposing  terms  on  the 
Husband.  But  all  these  are  questions  to  be  carefully  considered,  and  considered 
with  some  reference  to  Mahomedan  law. 

Before,  however,  any  of  these  principles  can  be  ajqilied,  the  facts  to  which  they 
are  to  be  applied  mu.st  be  established  by  legal  proof  :  and  this,  their  Lordships  are 
of  opinion,  has  not  been  done  in  the  pre.sent  case.  Besides  the  evidence  on  the 
futile  and  now  abandoned  issue  about  Freemasonry,  there  is  little  evidence  in  the 
cause. 

The  Zillah  Judge's  judgment  in  the  "  Property  suit  "  was  put  in  evidence.  The 
fact,  therefore,  that  the  Appellant  had  been  decreed  liable  to  make  good  a  large 
sum  of  money  to  the  Respondent  in  respect  of  the  property  which  he  had  mis- 
appropriated was  established  :  but  the  proof  of  personal  cruelty  rests  almost  entirely 
on  the  proceeding  of  the  Magistrate.  That  proceeding  i.s  neither  one  inter  partes 
nor  even  a  conviction  of  the  Appellant  upon  a  criminal  charge.  It  was  treated  by 
the  Xizamut  Adawlut  as  being  the  record  of  an  act  done  by  a  Police  Officer,  and  not 
the  judicial  proceeding  of  a  Magistrate.  It  is,  therefore,  difficult  to  see  how,  in 
strictness,  it  can  lie  evidence  at  all  against  the  Appellant  ;  but  at  most  it  proves  only 
that  the  Magistrate  set  the  Lady  free  from  what  he  considered  improper  restraint. 

To  establish  a  case  of  cruelty  as  a  defence  to  the  suit,  the  Resjiondeut  might 
have  called  the  Magistrate,  if  then  .still  in  India,  to  speak  to  the  .state  in  which  he 
found  her  when  he  set  her  free.  She  might  also  have  given  such  evidence  of  her 
treatment  as  she  adduced  in  the  '"  Property  suit,"  but  which,  whatever  were  her 
reasons  for  it,  she  did  not  adduce  [617]  in  this  suit.  And,  lastly,  she  might  have 
given  Iier  own  testimony,  which  it  is  most  desirable  to  have  on  such  an  issue.  She 
has  failed  to  do  any  of  these  things  ;  aud  it  is  impossible  to  say  that  the  Courts 
below  had  before  them  in  proof,  the  facts  from  which  any  Court  could  infer  that  a 
defence  on  the  ground  of  cruelt}-  had  been  established. 

From  what  has  been  said,  it  must  be  obvious,  that  their  Lordships  are  not  pre- 
pared to  affirm  the  decrees  under  appeal  in  this  suit.  They  do  not,  however,  feel 
themselves  in  a  condition  to  make  a  final  decree,  which  would  jiut  an  end  to  this 
painful  litigation.  They  will  not  visit  upon  the  Respondent  the  mismanagement  of 
her  cause  by  sending  her  back  at  once  to  her  Husband.  Enough  has  Ijeen  shown  to 
render  it  doubtful,  wliether  she  can  be  restored  to  his  zenanah  with  safety,  at  least 
whilst  the  relation  of  Debtor  and  Creditor  continues  to  subsLst  between  them,  unless 
proper  security  for  her  protection  is  taken.  It  nmy  ultimately  turn  out  that  siie 
ought  not  to  lie  sent  back  at  all.  Their  Lordships  must,  therefore,  unwillingly 
recommend  that  this  cause  be  remitted  to  the  High  Court,  with  directiflns  to  put 
the  same  in  a  course  of  re-trial,  and  with  power,  if  necessary,  to  amend  the  issues  or 
frame  new  ones.  If  cruelty  be  relied  upon  as  a  defence,  there  should  be  a  distinct 
issue  as  to  the  fact  of  cruelty. 

Their  Lordships,  however,  cannot  help  suggesting,  for  the  consideration  of  the 
parties,  that  it  is  for  the  interest,  the  happiness,  and  the  respectability  of  both  to 
settle  the  cpiestions  still  open  between  them  by  amicable  arrangement  rather  tlian  by 
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furtlier  litigation.  They  have  surely  friends  wlio  might  effect  such  an  arrangement 
l>etween  them. 

[618]  Their  Lordships  have  now  only  to  recapitulate  the  several  recommendations 
which  they  will  humbly  make  to  Her  Majesty  on  these  appeals.     These  are — 

First ;  that  the  appeal  of  the  Appellant,  Moonsliee  Buzloor  Kuheem,  in  the 
■•  Property  suit,"  be  dismissed,  except  so  far  as  it  relates  t<j  his  liability  to  pay  the 
mesne  profits  of  the  .sliares  in  the  Dum-Dum  and  Niirain  Mundul  gardens  jointly  with 
the  Appellant,  Jodonath  Bose  ;  that  the  appeal  of  the  last-named  Appellant  in  tliu 
same  suit  he  allowed  ;  and  that  tlie  decree  of  the  High  Court  l)e  amended,  l)y  omitting 
so  much  thereof  as  relates  to  the  shares  in  those  gardens,  and  by  directing,  in  lieu 
thereof,  that  that  portion  of  the  Respondent's  claim  be  dismissed  with  costs,  and 
that  the  said  decree  be  in  all  other  respects  confirmed. 

Secondly,  that  in  suit,  Xo.  256  of  \^6'2.  the  decree  of  the  High  Court  be  reversed, 
and  that,  in  lieu  thereof,  the  decree  of  the  Zillah  .Judge  dismissing  the  Respondent's 
suit,  with  costs,  be  affirmed,  with  the  costs  of  the  appeal  in  the  High  Court. 

Thirdly;  that  in  the  "  Restitution  suit  "  the  decrees  of  the  High  Court  and  of  the 
Principal  Sudder  Ameen  be  reversed,  and  the  cause  be  remitted  to  the  High  Court, 
with  directions  to  have  the  same  re-tried  on  fi-esh  evidence,  and  with  power  to 
amend  the  issues,  or  to  frame  new  issues,  if  they  shall  see  fit  to  do  so. 

Lastly ;  that  the  Respondent  should  pay  the  costs  of  the  appeals  in  suit,  No.  '256 
of  1862,  and  in  the  "  Restitution  suit."  That  she  should  also  pay  the  costs  of  the 
appeal  of  .lodonath  Bose  in  the  "  Property  suit."  And  that  the  Ajtpellant,  Moonshee 
Buzloor  Ruheem.  sliould  pay  the  costs  of  his  appeal  in  that  suit. 


[619]  CAVALY  \T:NCATA  NARRAINAPAH,— J/J/^f-/AH^^   THE  COLLECTOR  OF 

MASVLIPAT AM.— Respondent*  [Dec.  11,  12,  1867]. 

On  Appeal  from  the  High  Court  of  Judicature  at  Madras. 

A.  made  advances  to  a  Hindoo  Widow  in  possession,  which  were  secured  by  a 
mortgage  on  the  immoveable  estate  of  her  late  Husband,  and  the  advances 
were  applied  by  her  to  purposes  for  which  she  had  power  by  the  Hindoo  law 
to  charge  or  alienate  her  Husband's  estate,  without  his  heirs'  consent.  Held, 
that  A.  was  entitled  as  against  the  Crown,  who  took  the  estate  by  escheat  on 
the  death  of  the  Widow  for  want  of  heirs,  to  possession  of  the  estate  under 
the  mortgage,  as  security  for  the  amount  advanced  and  interest,  subject  to  the 
equity  of  redemption  by  the  Crown. 

The  onus  probandi  lies  on  the  Mortgagee  to  prove,  first,  that  the  charge  on  the 
estate  was  the  act  of  the  Widow  ;  and  secondly,  that  the  debt  so  charged  was 
a  competent  act  of  the  Widow ;  but  the  rule  which  throws  the  burthen  of 
proof  on  the  party  who  alleges  payment  to  prove  it,  or  that  the  debt  is  pre- 
sumed to  be  satisfied,  unless  the  contrary  is  shown  by  the  Creditor,  is  not 
always  to  be  strictly  enforced,  but  is  to  be  governed  by  the  circumstances 
and  probabilities  of  the  case. 

An  appeal  in  this  case  was  heard  by  the  Judicial  Committee  in  1860,  to  determine 
the  right  of  the  Respondent  to  seize  an  estate  called  the  Zemindary  of  Visunnapettah 
in  his  Collectorate,  belonging  to  the  deceased  Zemindar,  Varegondah  Ramanappah, 
as  an  escheat  to  the  Government,  for  want  of  an  heir  to  the  person  last  possessed, 
when  their  Lordships  decided  in  favour  of  the  general  right  of  the  Crown  to  take  by 
escheat  the  estate  in  question,  subject,  or  not  subject,  to  a  mortgage  charge  on  the 
Zemindary,  alleged  to  have  been  created  by  the  Zemindar's  Widow,  Varegondah 

*  Present:  Members  of  the  Judicial  Committee, — The  Master  of  the  Rolls  (the 
Right  Hon.  I>ord  Romilly),  the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon. 
Sir  Edward  Vaughan  Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley. 
Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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]-utchmcdcvaiiuiiali,  after  his  decease,  aud  remitted  the  [620]  case  to  India  for 
further  inquiries.  Tiie  Court  having,  on  tiie  remit,  heard  tlie  case,  decided  that  there 
was  a  subsisting  charge  on  tlie  Zemindary  in  favour  of  tiie  Ajipellant ;  an  appeal 
was  again  preferred  by  the  Hespondcnt  to  Her  Majesty  in  Council  against  that 
decision,  when  it  was  decided  by  tiie  Judicial  Committee,  that  the  mortgage  charge 
on  tlie  Zemindaiy  in  favour  of  the  Appellant  had  not  been  sufficiently  established, 
and  that  further  evidence  ought  to  be  adduced  on  that  point. 

The  circumstances  under  which  the  Apjiellant  claimed  the  Zemindary  in  question, 
and  under  which  the  two  former  appeals  arose,  are  stated  in  detail  in  the  i-eports 
of  those  appeals  (8  Moore's  Ind.  App.  Cases,  pp.  500  and  529). 

The  suit  having  been  thus  remitted  to  the  High  Court  of  Judicature  at  Madras, 
tiiat  Court  on  the  2nd  of  May,  186:5,  in  order  to  carry  into  effect  the  Order  of 
Her  Majesty  in  Council,  directed  the  following  issues  to  be  tried  by  the  Civil  Judge 
of  the  Zillali  Court  of  Guntoor. 

First,  that  the  Civil  Judge,  having  regard  to  the  declarations  contained  in  the 
Order  in  Council,  dated  the  Gtli  of  January,  1862,  was  to  inquire  and  decide,  whether 
the  right  of  the  Crown  was  alisolutely  defeated  by  the  Kazenamah  in  the  pleadings 
mentioned.  Secondly,  to  inquire  and  decide  wiiat  advances,  if  any,  were  made  by 
Cavaly  Vencata  Lutchmiah.  the  Father  of  the  Aiipellant,  to  the  Widow  of  Varegondah 
Kamanapiiah,  in  the  plaint  respectively  mentioned,  and  whether  all,  or  any,  and 
which  of  such  advances,  were  made  for  purposes  for  which,  according  to  the  Hindoo 
law,  Varegondah  Lutchmedevammah  would  have  been  entitled  to  alienate  the 
[621]  estate  in  dispute,  as  against  the  next  heirs  of  her  Husband,  if  such  there  had 
been.  Thirdly,  further  to  inquire,  what  other  property,  besides  the  estate  in  dispute 
in  this  suit,  Varegondah  died  possessed  of,  and  whether  at  the  time  when  such 
advances,  if  any,  were  respectively  made,  Varegondah  had  any  of  such  property  ; 
and,  if  so,  whether  the  same  was  svifficient  to  answer  the  purposes  for  which  the 
advances  were  made  bv  Cavaly  Vencata  Lutchmiah  to  Varengondah  Lutchmede- 
vammah.    Both  parties  being  at  liberty  to  adduce  further  evidence. 

IJoth  parties  entered  into  evidence.  The  Appellant's  evidence  consisted  of  the 
depositions  of  witnesses  in  favour  of  the  g-enuineness  of  the  documentary  evidence, 
which  consisted,  so  far  as  the  same  is  material  to  mention,  of  the  following  documents, 
numbered  respectively  as  follows: — No.  XIH.  A  Karanamah  Bond,  dated,  the  9tli  of 
October,  180i,  alleged  to  have  been  executed  by  A'aregondaii  Ramanappah,  the  last 
Zemindar,  to  three  Obligees,  mortgaging  twelve  villages  of  the  Zemindary  for  a  term 
of  eight  years,  as  a  security  for  1100  house  or  pagodas,  and  stipulating  that  the 
Mortgagees  should  receive  the  profits  of  such  villages,  and  credit  the  surplus  after 
paying  the  Revenue  Assessment  against  the  debt.  This  Bond  bore  an  indorsement 
to  the  effect,  that  on  the  2-itli  of  September,  1800,  or  1810,  Kavali  Seethiah  paid  the 
balance  of  principal  and  interest  due  as  per  accounts,  after  deducting  the  payments 
already  made.  No.  XIV.  A  mortgage  Bond  alleged  to  have  been  executed  on  the  28th 
of  December,  1810,  by  the  Widow  to  Kavali  Seethiah,  mortgaging  thirteen  out  of  the 
fourteen  villages  of  the  Zemindary  as  a  security  for  5924J  house,  and  interest,  of 
which  [622]  879  house  were  said  to  have  been  borrowed  by  the  W^idow,  as  [ler  accounts, 
extending  from  the  29th  of  February,  1810.  This  Bond  stipulated  that  the  Mortgagee 
should  receive  the  profits,  and  thereout  pay  the  revenue  assessment  and  outgoings, 
and  apply  the  balance  in  discharge  of  the  debt.  The  Bond  also  stated  as  follows, 
"  we  have  received  the  former  Bonds,  etc.,  relative  to  our  Taluq,  which  you  have 
returned  to  us."  No.  XV.  A  receipt,  dated  the  15th  of  January,  1811  (eighteen  days 
after  the  date  of  the  Bond),  given  by  the  Collector  for  Rs.  620.  6a.  3p.,  paid  through 
Kavali  Seethiah  for  the  revenue  assessment  up  to  November,  1810.  No.  XVI.  A 
Document,  dated  the  28th  of  May,  181.3,  purporting  to  have  been  executed  by  Kavali 
Seethiah  to  the  Appellant's  Father,  acknowledging  the  payment  by  the  latter  of  the 
balance  of  debt  due  to  Kavali  Seethiah  under  the  Bond  of  the  28th  December,  1810. 
No.  XVII.  A  notice  from  the  Collector,  dated  the  11th  of  March,  1811,  stating  that 
there  was  an  arrear  in  the  discharge  of  revenue  assessment  up  to  that  date,  amounting 
to  1400.  11.  30  star  payodas,  being  the  amount  of  revenue  assessment  for  a  whole 
year.  No.  XVIII.  An  Arsi,  dated  the  18th  of  May,  1822,  and  alleged  to  have  been 
written  by  the  Widow  to  the  Collector,  in  which  she  stated,  that  up  to  that  date,  the 
debts  on  the  Zemindaiy  amounted  to  Rs.  20,000,  and  that  she  had  borrowed  large 
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sums  of  money,  and  part  of  arrears  of  revenue  due  to  GoveriniKiit.  Xo.  XXV.  A 
Letter,  dated  the  :50tli  of  October,  1828,  from  the  Collector  to  the  Widow,  statiiit,'  that 
as  she  had  paid  Rs.  1033.  3a.  3p.,  the  balance  of  the  in^stalnlent  due  by  her  to  the 
Government,  he  had  ordered  three  of  her  villages  to  bo  [623]  attached.  No.  XIX. 
A  Letter,  dated  24th  of  November,  1828,  written  by  the  Widow  to  the  A])i)ellant's 
Father,  in  which  she  referred  to  the  latter  iiaving  ])aid  otf  Ivavali  Seethiah,  and 
having,  in  1817,  given  her  assistance  in  paying  the  revenue  assessment,  and  re- 
quested an  immediate  loan  to  meet  the  demands  of  the  Circar.  No.  X.X.  A  petition, 
dated  the  7th  of  January,  1832,  preferred  by  the  widow  to  the  Board  of  Revenue, 
stating  that  she  had  given  away  the  Zemindary  to  Kavali  Vencata  Rajeswara  Row.  the 
grandson  of  her  elder  Brother,  to  wiioni  she  was  "  indebted  in  a  very  large  amount,'' 
and  asking  that  the  Zemindary  might  be  registered  in  his  name.  This  petition  made 
no  mention  of  any  debt  owing  to  tlie  Appellant's  Father.  No.  XXI.  The  Mortgage 
Bond  of  the  20th  of  April.  18-38,  executed  by  the  Widow  to  the  Appellant's  Father, 
to  secure  Rs.  48,61i.  13a.  6p.  on  which  the  Appellant  founded  his  right  to  iiossession 
of  the  Zemindary,  as  against  the  Crown. 

The  Respondent  examined  witnesses,  and  produced  documentary  evidence,  but 
neither  the  evidence  of  his  witnesses  nor  the  documents  produced  were  found  material 
to  the  points  at  issue. 

The  suit  was  tried  by  Mr.  William  Elliot,  the  Civil  Judge  of  the  Court  of  tiuntoor, 
when  that  Judge,  upon  the  evidence,  came  to  the  conclusion,  that  a  great  portion  of  the 
debt  claimed  by  the  Appellant  was  contracted,  and  the  estate  made  security  for  it 
by  the  late  Husband  of  the  Widow,  Yaregondah  Lutchmedevammah.  That  it  did  not 
ai)]>ear  to  have  been  possible  for  the  Widow  to  have  paid  off  the  debts  left  by  lier  late 
Husband,  or  to  provide  for  her  own  customary  and  requisite  expenses,  and,  at  the 
same  time,  to  meet  the  demand  of  the  Government  on  account  of  the  fixed  [624] 
revenue.  That  in  1841,  the  Widow  being  unable  to  pay  the  debt  against  the  estate, 
which  had  accumulated  to  the  amount  of  R.s.  67,444,  up  to  the  date  of  tlie  Razenamah, 
alienated  the  estate,  which  was  already  security  for  the  debt,  and,  under  the  circum- 
stances of  that  period,  did  not  appear  to  be  worth  more  than  the  amount  then  due. 
For  these  and  other  reasons,  the  Judge  was  of  opinion,  that  the  alienation  by  the 
Widow  was  for  legal  jaurposes  sanctioned  by  Hindoo  law,  and  that  the  right  of  the 
Crown,  as  next  heir  to  her  Husband,  was,  therefore,  absolutely  defeated  by  the  Raze- 
namali  in  the  pleadings  mentioned.  With  regard  to  the  second  issue,  the  Civil 
Judge  decided,  that  up  to  the  date  of  the  Razenamah  filed  in  1841.  the  amount  due  to 
the  Appellant  had,  with  interest,  accumulated  to  Rs.  67,444.  12a.  ;  he  had  no  data  to 
go  upon  to  enable  him  to  tix  any  other  amount  than  the  above  as  the  aggregate  of 
sums  really  advanced  by  the  Defendant's  Father,  with  interest  accruing  thereon,  or 
for  declaring  that  they  were  advanced  for  other  than  legal  purposes,  as  alluded  to  by 
him  when  considering  the  first  issue.  With  regard  to  the  third  issue,  the  Judge  was 
of  opinion,  that  Varegondah  Ramanappah  died  possessed  of  no  property  available 
for  any  purpose,  except  the  estate  in  dispute,  which,  at  his  death,  was  not  unin- 
cumbered. 

From  this  decision  the  Resjiondent  appealed  to  the  High  Court  at  Madras  ;  and 
on  the  22nd  of  January,  1866,  the  appeal  coming  on  to  be  heard  before  Messrs.  Frere 
and  Innes,  two  of  the  Judges  of  tliat  Court,  tliey  recorded  their  judgment,  finding, 
amongst  other  things,  that  the  Widow,  Varekondali  Lutchmedevammah,  was  left  at 
the  death  of  the  Zemindar,  her  Husband,  in  a  very  embarrassed  position,  [625]  and 
that  the  mortgage  then  made  by  her,  was  executed  bona  fide  in  discharge  of  the  debts 
which  it  recited,  left  by  the  Zemindar  at  the  date  of  his  death,  and  since  necessarilj' 
incurred  by  the  Widow  ;  that  there  was  good  ground  for  believing  that  in  1822,  the 
Widow,  Varegondah  Lutchmedevammah,  was  still  indebted  in  the  sum  of  Rs.  20,000 
to  the  Appellant's  Father,  and  that,  in  the  absence  of  accounts  and  of  other  evidence, 
they  could' not  feel  satisfied  that  any  part  of  the  debt  subsisting  in  1822  was  still 
subsisting  in  1838,  and  being  unable  to  feel  satisfied  from  the  evidence  that  the 
mortgage  deed  of  1838,  which  gave  rise  to  the  decree  in  the  suit  No.  18  of  1838,  and 
the  Razenamah  by  the  Widow,  dated  the  oth  of  April,  1841,  confessing  the  debt,  and 
undertaking  to  pay  it  by  instalments,  was  executed  for  a  debt  for  which  the  Widow 
might  lawfully  have  created  a  cliarge  upon  the  estate  without  tiie  consent  of  the  next 
heirs  of  her  Husband,  if  such  there  had  been,  or  of  any  otlicr  then  subsisting  debt,  thev 
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reversed  the  finding  of  the  Civil  Judfjfe  in  regard  to  the  points  which  the  Order  of  Her 
Majesty  in  Council  required  them  to  determine,  and  they  declared,  that  the  right  of 
the  Crown  to  take  by  escheat  was  not  defeated  by  the  Kazenamah,  that  from  the  death 
of  the  Zemindar,  in  li^lO,  up  to  the  year  18i:!,  advances  were  made  to  the  Widow 
bv  Defendant's  Father  for  purposes  for  whicli,  according  to  the  Hindoo  law,  the 
Widow  would  have  been  entitled  to  alienate  the  estate  as  against  the  next  heirs  of  her 
Husband,  if  such  there  had  been,  and  that  on  the  18th  May,  1822,  the  balance  due 
bv  the  Widow  upon  these  advances,  with  interest,  was  about  Rs.  20,000,  that  in  the 
year  1828  a  [626]  further  advance  was  made  for  similar  purposes  of  Rs.  1033.  3a.  3p., 
imd  that  at  the  times  at  which  the  advances  before  mentioned  were  respectively  made, 
tlie  Widow  had  not  other  estates  of  her  Husband  sufficient  to  answer  the  purpose  for 
which  the  advances  were  taken  and  to  which  they  were  applied,  that  the  Defendant 
had  not  .shown  what,  at  the  date  of  the  advances  last  mentioned,  was  the  debt  upon 
tlie  former  advances,  or  whether  any  such  former  debt  still  subsisted,  that  no  advances 
were  made  from  this  date  to  the  date  of  the  mortgage  deed  (Exhibit,  No.  XXI.)  in 
1838  ;  that  the  Defendant  was  bound  to  show,  and  had  not  shown,  that  the  Widow- 
was  in  debt  to  the  Defendant's  Father  at  the  date  of  the  execution  of  the  mortgage 
deed,  for  advances  made  for  the  purposes  aforesaid,  and  that  the  Plaintiff  on  the  part 
of  Government,  was,  therefore,  entitled  to  take  the  estate  by  escheat,  unencumbered 
with  charges  created  in  favour  of  the  Defendant's  Father  and  the  Defendant,  and 
that  the  parties  should  each  bear  their  own  costs. 

The  appeal  was  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Ayrton,  for  the  Appellant.- — The  decision  of  the 
High  Court,  so  far  as  it  differed  from  the  decree  of  the  Zillah  Judge,  was  contrary 
to  evidence.  It  was  established,  that  the  Widow,  Varegondah  Lutclimedevammah, 
had  lawfully  charged  and  alienated  the  Zemindary  to  secure  a  debt  due  by  her 
Husband  to  the  Appellant's  Father,  which  debt  would  have  bound  the  heirs  of  her 
Husband,  if  there  had  been  any,  Hunoonunvpersaud  Pandey  v.  [627]  Musstitnat 
Baibooee  Munraj  Komnveree  (6  Moore's  Ind.  App.  Cases,  393  ;  and  see  Cases  there 
collected,  ib.,  p.  407).  Both  the  High  Court  and  the  Zillah  Court  having  decided, 
that  the  debt  so  due  to  the  Appellant's  Father,  was  lawfully  contracted,  that  the 
Zemindary  was  held  by  him  in  mortgage  to  secure  the  same  in  the  year  1822,  there 
was,  therefore,  no  ground  for  presuming  that  the  debt  was  not  due  with  interest  at 
the  Widow's  death,  or  that  the  debt  was  not  further  secured  by  the  mortgage  of  1838. 
The  decree  was  clearly  wrong  in  throwing  the  onus  probandi  on  the  Appellant.  It 
was  not  for  the  Mortgagee's  representative  to  show,  that  the  debt  secured  by  the 
mortgage  had  not  been  paid  off.  It  has  been  proved,  that  at  a  certain  date  there  was 
a  debt  due  and  a  mortgage  on  the  Zemindary  executed  to  secure  it ;  and  further, 
that  the  Mortgagor,  at  a  latter  period  in  1838,  acknowledged  that  such  debt,  with 
interest,  still  subsisted.  Such  evidence  was  sufficient  to  establish  the  claim.  Neither 
can  it  l>e  maintained  that  the  Appellant  was  bound  to  prove  every  item  of  the  account. 

Mr.  Forsyth,  Q.C.,  and  Mr.  Pontifex,  for  the  Collector  of  Masulipatam. — The 
Widow  had  no  power  to  dispose  of  or  mortgage  the  Zemindary,  eiv;ept  in  order  to 
raise  money  for  certain  necessary  purposes,  defined  by  the  Hindoo  law  ;  and  no  such 
exigency  has  been  proved  to  exist  in  the  several  instruments  of  charge,  including  the 
mortgage  of  1838,  purporting  to  secure  advances,  made  in  respect  of  which  the  Widow 
had  no  authority  to  charge  the  Zemindary.  The  case  of  H uiioomunpersaud  Patidey 
V.  i¥!/s.su-[628]  -mat  Babooee  Munraj  Koonweree  (6  Moore's  Ind.  App.  Cases,  393), 
relied  on  by  the  Appellant,  is  distinguishable  from  the  present.  There  the  question 
was  as  to  the  power  of  a  Manager  to  charge  the  estate  of  a  Minor,  and,  as  it  was  for 
the  benefit  of  the  estate,  the  power  of  charging  was  upheld.  It  lies  on  those  who 
claim  under  an  alienation  of  real  estate  from  a  Hindoo  Widow  to  show,  that  the 
transactions  were  within  her  limited  powers,  and  for  that  purpose  to  prove  by 
accounts  and  vouchers  the  necessity  for  and  the  due  application  of  advances  made  to 
her,  and  no  such  proof  in  this  case  has  been  furnished.  The  instrument  set  up  by  the 
Appellant,  and  especially  the  alleged  mortgage  deed  of  the  20th  of  April,  1838,  was 
simply  a  colourable  contrivance  for  transferring  the  estate  in  spite  of  the  Widow's 
disability. 

The  appeal  stood  over  for  consideration. 

Judgment  was  now  pronounced  by 
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The  Right  Hon.  Sir  Jamt's  W.  Colvile  (Dw.  L'O,  ISfiT).— This  is  the  third  appeal 
to  Her  Majesty  in  Couiuil  in  this  unfortunate  case.  Ou  the  first  it  was  determined 
that  the  Crown,  whieli  is  represented  by  the  Kespoudent,  was  entitled  to  the  Zeniin- 
dary  in  question  by  escheat,  subject  to  whatever  interest  the  Appellant  luifrht  have 
acquired  therein  by  virtue  of  the  transactions  between  his  late  Father  and  Vare- 
gundah  Lutclniiedevammah,  the  Widow  of  the  last  Zemindar.  The  Order  in 
Council  )nade  on  the  second  appeal,  which  bore  date  the  6tli  of  January.  18C2, 
amongst  other  things,  declared,  that  tlie  Crown,  taking  by  escheat,  had  the  same 
right  to  impeacli  the  alienation  of  the  [629]  Widow  which  the  next  heirs  of  the 
Husband  (if  such  there  had  been)  would  have  had  ;  and  that  the  Appellant,  tlien  the 
Respondent,  was  entitled  to  a  charge  upon  the  estate,  and  to  be  paid  and  satisfied 
thereout,  the  full  amount  of  all  such  of  the  advances  (if  any)  made  by  his  Fatlier  to 
the  Widow,  as  were  made  for  purposes  for  which,  according  to  the  Hindoo  law,  she 
would  have  been  entitled  to  alienate  the  estate  against  the  nest  heirs  of  her  Husband, 
in  so  far  as  she  had  no  other  estate  of  her  Husband  to  answer  such  purposes, — and 
by  the  same  Order  the  cause  was  remitted  to  the  Sudder  Dewanny  Adawlut  of 
Madras,  witli  directions  to  inquire  whether,  liaving  regard  to  the  declarations  afore- 
said, the  riglit  of  the  Crown  was  absolutely  defeated  by  the  Razenamah  relied  on  by 
the  Appellant,  and  if  not,  to  inquire  wliat  advances,  if  any,  were  made  by  the  A]>iiel- 
lant's  Father  to  the  Widow,  and  whether  all,  or  any,  and  wliicli  of  such  advances,  and 
to  what  amount,  were  made  for  the  purposes  for  which,  according  to  the  Hindoo  law, 
the  Widow  would  have  been  entitled  to  alienate  the  estate  as  against  the  next  heirs 
of  her  Husband,  and  whether  the  Widow-  had,  when  such  advances  were  made,  other 
estates  of  lier  Husljand  sufficient  to  answer  such  purposes. 

The  High  Court  sent  down  the  issues  so  directed  for  trial  in  the  Zillah  Court. 
The  judgment  of  the  Civil  Judge  (Mr.  Elliot)  states  veiy  carefully  the  facts  which  he 
found  to  have  been  proved  before  him,  and  came  to  the  following  conclusions : — First, 
that  the  alienation  by  the  Widow  was  for  legal  purposes  sanctioned  by  the  Hindoo 
law,  and  that  the  right  of  the  Crown,  as  next  heir  of  the  Husljand,  was,  therefore, 
actually  defeated  by  the  Razenamah  ;  secondh^  that  [630]  the  sums  due  for  sucli 
advances  amounted  in  April,  1S;18,  to  Rs.  -48,614.  13a.  6p.,  the  balance  of  the  account 
then  adjusted  and  settled;  and  tliirdly,  tliat  the  Zemindar  the  late  Husband  of  the 
Widow,  died  possessed  of  no  property  available  for  an}-  purpose,  save  and  except 
the  estate  in  dispute,  which  at  his  death  was  not  unincumliered. 

The  decree  of  the  High  Court,  made  ou  appeal  from  this  judgment,  declared  that 
the  right  of  the  Crown  to  take  by  escheat  was  not  defeated  by  the  Razeuamali  ;  that 
from  the  death  of  the  Zemindar  in  1810  up  to  1813  advances  were  made  to  the  Widow 
by  the  Appellant's  Father  for  purposes  for  which,  according  to  the  Hindoo  law,  the 
Widow  would  have  been  entitled  to  charge  or  alienate  the  estate  as  against  the  next 
heirs  of  the  Husband,  and  that  on  the  18th  of  May,  1822,  the  balance  due  to  the 
Widow  on  these  advances,  with  interest,  was  about  Rs.  20,000  ;  that  in  the  year  1828 
a  further  advance  of  Rs.  1033.  3a.  3p.  was  made  for  similar  purposes  ;  and  that  when 
the  before-mentioned  advances  were  respectively  made,  the  Widow  liad  not  other 
estates  of  her  Husband  sufficient  to  answer  the  purposes  for  which  they  were  taken, 
and  to  wliich  they  were  applied  ;  but  that  tlie  Defendant  had  not  shown  what,  at 
the  date  of  the  advances  last  mentioned,  was  the  debt  on  the  former  advances,  or 
whether  such  former  debt,  or  anj-  part  of  it,  still  subsisted  ;  that  no  advances  were 
made  from  that  date  to  the  date  of  the  mortgage  deed  in  1838  ;  and  it  lay  upon  the 
Ai)pellant  to  show,  and  that  he  had  failed  to  show,  that  tlie  Widow  was  in  debt  to  his 
Father  at  the  date  of  the  execution  of  the  mortgage  deed  for  advances  made  for  the 
purposes  aforesaid  ;  and  that  accordingly  the  [631]  Respondent,  on  the  part  of  the 
■  Government,  was  entitled  to  take  the  estate  by  escheat,  unincumbered  with  charges 
created  in  favour  of  the  Appellant  or  his  Father. 

Against  this  decree  the  present  appeal  has  been  brought  ;  and  their  Lordships 
have  now  only  to  inquire  what  facts  must  be  taken  to  have  been  proved  on  the 
trial  of  the  issues  directed  by  Her  Majesty's  Order  in  Council  of  the  6th  of  January, 
1862,  and  what  conclusions  ought  to  be  deduced  from  them. 

That  the  Zemindar,  the  Husband  of  the  Widow,  died  in  delrt,  and  left  little  or 
nothing  except  the  Zemindary  in  question,  is  undisputed.  There  is,  therefore,  no 
contest  as  to  the  correctness  of  the  conclusion  to  wliich  liotli  the  Courts  below  have 
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come  upon  tlie  last  issue.  It  seems  to  be  also  admitted  that  the  "ross  aTnuial  revenue 
of  the  Zemindaiy  was,  on  the  average,  little,  if  at  all,  in  excess  of  Rs.  10,000,  that  the 
Peishoush,  or  Government  revenue,  was  upwards  of  Rs.  4000,  and  that  the  balance 
was  not  much  more  than  would  cover  the  Zemindary  and  other  e.xpenditure  of  the 
Widow.  The  prol)ability,  tiierefore  of  her  getting  out  of  debt,  if  she  ever  found 
herself  in  debt  to  a  considerable  amount,  was  e.xceedingly  small. 

Again,  it  is  proved,  that  the  jiecuniary  transactions  between  the  late  Zemindar 
and  the  Uncle  and  Father  of  the  Appellant  (who  were  first  cousins  of  his  Wife), 
began  before  the  year  1804.  This  is  .shown  by  E.xhibit  No.  XIII.  which  both  the 
Courts  below  liave  treated  as  genuine,  and  from  which  they  have,  as  their  Lord- 
ships think,  legitimately  inferred  that  the  statements  in  Exhibit,  Xo.  XIV.  (also 
found  to  be  genuine)  may  be  accepted  as  true.  If  this  be  so,  we  have  it  established 
[632]  tiiat  in  lyiO,  when  the  Widow  came  into  possession,  her  late  Husliand  was 
indebted  to  the  Appellant's  Uncle,  Kavali  Seethiah.  in  a  sum  exceeding  Rs.  20,000, 
and  that  she  had  to  borrow  from  him  a  further  sum  amounting  to  about  Rs.  3200, 
in  order  to  defray  the  expenses  of  her  Husband's  obsequies,  and  perhajis  also  for  other 
purposes.  That  the  debt  so  due  to  Kavali  Seethiah  was  transferred  to  the  Respond- 
ent's Father  on  the  15th  of  April,  1811,  is  proved  by  Exhibit,  No.  XVI. 

It  is  unnecessary  to  consider,  whether  the  debt  thus  assigned  included  any 
further  sums  paid  for  Peishcusli,  as  the  Appellant  would  infer  from  Exhibits,  No. 
XV.  and  No.  XVII.,  because  the  Courts  below  have,  as  their  Lordships  think,  cor- 
rectly held,  that  effect  must  be  given  to  the  Widow's  admission,  contained  in  her 
Letter  (No.  XVIII.)  of  the  18th  of  May,  1822  ;  that  at  that  date  the  debts  on  her  own 
showing  did  not  exceed  the  sum  therein  mentioned,  a  sum  whicli  this  Letter  .states  to 
be  about  Rs.  20,000,  but  which  according  to  the  printed  record  is  Rs.  22,000.  The 
antecedent  proof,  in  the  absence  of  any  evidence  to  the  contrary,  is,  their  Lord- 
ships think,  sufficient  to  establish  that  the  whole  of  that  sum  represented  delits 
which  the  Widow  was  entitled  to  charge  upon  the  Zemindary  as  against  the  heirs 
of  her  Husband.  The  Hii;h  Court  lias  held,  that  the  only  other  advance  e.stabli.shed 
to  their  satisfaction  is  that  of  Rs.  103.'?.  3a.  3p.  paid  for  Peishcush  in  1828.  And 
their  Lordships  will  accept  that  finding  as  correct,  though  there  is  undoubtedly  some 
evidence  of  other  advances  of  the  like  nature. 

This  being  so,  the  determination  of  this  appeal  must  turn  on  the  question, 
whether  the  High  Court  [633]  was  right  in  holding,  that  it  lay  on  the  Appellant  to 
show,  by  positive  proof,  what  part  (if  any)  of  these  debts  remained  unpaid  in  1838, 
at  the  date  of  the  mortgage,  and  that,  in  the  absence  of  such  proof,  it  was  to  be 
inferred  that  no  part  of  these  debts  subsisting  in  1822  or  in  1828  was  subsisting 
in  1838. 

The  Appellant  had.  no  doubt,  to  sustain  an  extraordinary  burthen  of  proof. 
He  had  to  establish  not  only  that  he  had  a  charge  on  the  estate  by  the  act  of  the 
W^idow,  but  that  the  debt  charged  was  of  a  particular  character.  He  has  shown 
that  such  a  debt  once  existed.  It  does  not,  however,  follow  that  because  the  Respond- 
ent had  the  right  to  demand  this  peculiar  proof,  the  ordinary  rule,  which  requires 
the  party  who  alleges  payment  to  prove  payment,  is  to  be  inverted  in  his  favour,  or 
that  the  debt  is  to  be  presumed  to  be  satisfied  unless  the  contrary  is  shown  by  the 
Creditor.  If,  indeed,  the  facts  had  shown  a  strong  probability  of  the  satisfaction  of 
the  debt  by  the  proper  application  of  the  surplus  revenues  of  the  e.state  by  the  Widow, 
the  High  Court  might  have  been  justified  in  pressing  against  the  Appellant  the  non- 
production  of  accounts,  or  of  other  satisfactory  proof  that  the  debt  had  not  been 
so  satisfied.  They  might  legitimately  have  held,  that  the  facts  establishing  that 
probability  afforded  prima  facte  evidence  of  payment.  But  to  their  Lordships,  it 
appears,  that  the  facts  proved  are  such  as  fairly  lead  to  the  opposite  conclusion. 

The  Widow  is  shown  to  have  succeeded  to  the  Zemindary,  encumbered  with 
debts  which  she  had  no  means  of  discharging,  except  the  income,  that  is  admitted 
to  have  been  in  ordinary  years  little  more  than  sufficient  to  pay  the  Ciovernment 
revenue,  and  [634]  provide  for  the  expenses  of  her  establishment  and  family.  A 
landholder,  whether  male  or  female,  when  in  such  circumstances,  rarely,  very  rarely 
in  India,  succeeds  in  getting  out  of  debt.  Again,  in  the  present  case,  the  Zillah 
Judge  has  shown  that  more  than  one  of  the  years,  in  the  course  of  which  the  pro- 
cess of  payment  is  assumed  to  have  taken  place,  were  years  of  distress  and  famine, 
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when  the  collections  from  the  estate  must  have  fallen  short  of  the  Government 
revenue.  And  there  is  also  evidence  of  occasional  litigation,  in  which  the  Widow 
had  to  defend  her  title  against  adverse  Claimants.  She  seems  to  have  heeu  through- 
out her  tenure  of  the  estate  a  needy  and  embarrassed  woman.  Nor  can  their  Lord- 
ships tind  reasonable  grounds  for  assuming  that,  between  the  years  1822  and  1838, 
she  was  in  a  condition  to  make  payments  in  excess  of  those  which,  from  the  account 
said  to  have  been  settled  in  18.'?8.  it  must  be  inferred  that  she  had  then  made  on 
account  of  interest. 

The  transaction  of  1838,  is  on  the  face  of  it  a  settlement  of  accounts  between  the 
Widow  and  her  Creditor;  a  balance  struck;  and  a  mortgage  taken  to  secure  that 
balance.  It  is  treated  liv  the  Respondent  as  a  mere  contrivance  to  give  the  estate  to 
the  Appellant's  family  in  accordance  with  the  desire  which  the  Widow's  cor- 
respondence with  Government  shows  she  had  e.xpressed  in  1832.  There  might  be 
good  grounds  for  so  treating  it,  if  the  other  evidence  in  the  cause  was  in  favour  of 
the  conclusion  that  she  had  then  discharged  the  whole  of  the  debts  of  lis.  22,000, 
and  Rs.  1033.  But  their  Lordships  have  already  stated,  that  they  cannot  draw  that 
conclusion  from  the  evidence. 

[635]  They  think  that  the  burthen  of  proof,  that  this  settlement  of  accounts 
was  not  a  bona  fide  transaction  between  the  Debtor  and  the  Creditor,  lies  on  the 
Respondent,  and  that  he  has  failed  to  adduce  any  evidence  to  that  effect.  Assuming  it 
then  to  have  been  a  bona  fide  transaction,  it  follows,  that  advances  with  which  she 
was  entitled  to  charge  the  estate  as  against  her  Husband's  heirs  had  previously  been 
made  to  her  to  the  amount  of  Rs.  21,000  or  Rs.  23,000  ;  and  that  there  is  no  sufficient 
proof  that  she  had  then  jiaid  off  these  delits.  What,  then,  is  the  effect  of  the  trans- 
action? Those  advance.s,  with  the  interest  thereon,  would  considerably  exceed  the 
sum  secured  by  the  mortgage.  Their  Lordships  think,  that  it  is  a  fair  and  just 
inference  to  take  this  sum  of  Rs.  48,614.  13a.  6p.,  which  was  secured  by  the 
mortgage,  to  be  the  balance  due  in  respect  of  such  advances  after  giving  credit  for 
all  payments  on  account,  and  after  deducting  the  Rs.  5000,  paid  at  the  time  of  the 
settlement.  If  it  be  urged  that  the  Appellant's  case  assumes  other  advances  which  the 
Courts  below  have  not  found  to  be  of  the  character  required,  the  answer  is,  that  in  a 
case  like  this,  wherein  both  Debtor  and  Creditor  were  interested  in  appropriating 
the  payments  so  as  to  make  this  balance  a  charge  upon  the  estate,  the  transaction 
itself,  which  could  only  l)e  valid  in  the  event  of  appropriating  the  payments  made 
towards  discharge  of  advances  whicli  could  not  constitute  a  charge  upon  the  estate, 
may  reasonably  be  treated  as  evidence  that  such  an  aiijiropriation  was  made.  Their 
Lordships,  therefore,  are  of  opinion,  that  the  Appellant  has  succeeded  in  establishing 
that,  under  the  mortgage  of  1838,  his  Father  acquired  a  charge  on  the  estate  for  the 
sum  therein  [636]  named,  which,  on  the  Widow's  death,  would  have  been  valid  against 
the  next  heirs  of  the  Husljand,  if  such  there  had  been. 

Further  than  this  their  Lordships  are  not  prepared  to  go.  They  do  not  agree 
with  the  finding  of  the  Zillah  Judge,  that  the  title  of  the  crown  was  absolutely 
defeated  by  the  Razenamah  of  the  5th  of  April,  1841.  They  do  not  think  that  the 
Crown  is  bound  by  that  document,  or  by  the  judgment  of  the  20th  of  March,  1839, 
on  which  it  was  founded. 

The  result  is,  that  their  Lordships  must  humbly  reconmiend  Her  Majesty  to 
reverse  the  decree  of  the  High  Court,  and  to  declare,  that  on  the  20th  of  April,  1838, 
there  was  due  from  the  Widow  to  the  Father  of  the  Appellant  in  respect  of  advances 
for  which  she  would  have  been  entitled  to  alienate  the  estate,  as  again.st  the  next 
heirs  of  her  Husband,  if  such  there  had  been,  the  sum  of  Rs.  48,611.  13a.  6p. ;  that 
that  sum  was  duly  charged  upon  the  estate  by  the  mortgage  of  the  20th  of  April, 
1838,  and  that  accordingly  the  Appellant  is  now  entitled  to  hold  the  Zemindary 
against  the  Crown  as  a  security  for  so  much  of  the  said  sum  and  of  the  interest 
thereon  as  now  remains  unpaid.  This  declaration  is  fatal  to  the  Respondent's  claim 
to  immediate  possession  of  the  Zemindary  ;  but  it  will  leave  an  equity  of  redemption 
in  the  Crown.  In  strictness  the  present  suit  should  stand  dismissed,  leaving  the 
Crown  to  assert  that  equity,  if  it  shall  be  so  minded,  in  a  suit  properly  framed  for 
that  purpose.  It  has,  however,  been  suggested  at  the  Bar  that  provision  for  redemp- 
tion might  be  made  in  this  suit.  If  the  parties  can  agree  as  to  the  terms  of  redemp- 
tion, their  Lordships  would  not  be  unwilling  to  have  them  embodied  in  the  Order 
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[637]  to  1)0  liiade  on  tliis  appeal.  But  if  they  do  not  so  agree,  the  Order  which 
their  Lordships  nuust  recoumiend  to  Her  Majesty,  as  the  consequence  of  the  before- 
mentioned  declaration  is,  that  the  Respondent's  suit  stand  dismissed,  without  pre- 
judice to  the  right  of  the  Crown  to  redeem. 

The  Appellant  is  entitled  to  have  the  costs  of  this  appeal  and  of  the  proceedings 
in  the  Courts  below  under  Her  Majesty's  Order  in  Council  of  January,  1862,  and  the 
general  costs  of  the  suit  below,  except  such  portion  of  them  as  was  occasioned  by 
his  contesting  the  title  of  the  Crown  to  take  by  escheat.  Tliis  latter  portion  ought  to 
be  borne  by  him.  and  unless  already  paid,  should  be  set  off  in  the  usual  manner.  The 
apportionment  of  these  costs  will  be  dealt  with  by  the  Court  below  in  India. 

Hy  an  Order  in  Council  made  on  the  appeal,  it  was  thereby  ordered,  that  the 
decree  of  the  High  Court  of  .Judicature  at  Madras  of  the  22nd  January,  1866,  be 
and  the  same  is  hereby  reversed,  and  that  it  be,  and  it  hereby  is  declared,  that  on 
the  20th  of  April,  1838,  there  was  due  from  the  Widow  to  the  Father  of  the  Appel- 
lant, in  respect  of  advances  for  which  she  would  have  been  entitled  to  alienate  the 
estate  as  against  the  next  heirs  of  her  Husband,  if  such  there  had  been,  the  sum  of 
Us.  48,611.  i;5a.  6p.,  that  that  sum  was  duly  charged  upon  the  estate  by  the  mortgage 
of  the  20th  of  April,  1838,  and  that  accordingly,  the  Appellant  is  now  entitled  tci 
hold  the  Zemindary  against  the  Crown  as  a  security  for  so  much  of  the  said  sum  and 
of  the  interest  thereon  as  now  remains  unpaid,  and  Her  Maje.sty  is  further  pleased 
to  ordet,  and  it  is  hereby  ordered,  as  the  [638]  consequence  of  the  foregoing  declara- 
tion, that  the  suit  of  the  Respondent  do  stand  dismissed,  without  prejudice  to  the 
right  of  the  Crown  (if  it  shall  so  think  fit)  to  assert  its  equity  of  redemption  in  a  suit 
properly  framed  for  that  purpose,  and  the  costs  of  this  appeal,  as  well  as  the 
general  costs  of  the  suit  below,  are  to  be  awarded  in  compliance  with  the  terms  of 
the  Report. 
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BABOO  BEER  PERTAB  SAREE,— Appellant ;  MAHARAJAH  RAJENDER  I'ER- 
TAB  riAUEE—Resixmdent;  and  cross  appeal,  MAHARAJAH  RAJENDER 
PERTAB  ■^AREE— Appellant,  BABOO  BEER  PERTAB  iiAREE.—Respon- 
deiU  *  [Dec.  6,  7,  9,  10,  and  19,  1867]. 

Uii  appeal  from  the  High  Court  of  Judicature  at  Bengal. 

The  Zemindarv  of  Hunsapore  in  Bebar  is  an  impartible  Raj,  which  by  family 
usage  and  custom  descended,  for  many  generations,  on  the  death  of  each 
successive  Rajah,  to  his  eldest  male  heir,  according  to  the  rule  of  primo- 
geniture, subject  to  the  burthen  of  making  Babooana  allowances  to  the 
junior  members  of  the  family  for  maintenance  [12  Moo.  Ind.  App.  18]. 

In  the  year  1767,  F.,  the  then  reigning  Rajah  of  Hunsapore,  having  rebelled 
against  the  British  Grovernment,  was  expelled  by  force  of  arms,  and  tlie  Raj 
confiscated  by  Government,  who  kept  ])ossession  of  the  same  for  upwards  of 
twenty  years,  and  ultimately,  in  1790,  granted  the  Raj  to  C,  a  younger 
member  of  the  family  of  F.,  on  whom,  some  years  afterwards,  the  Govern- 
ment conferred  the  title  of  Rajah.  Held, — ^that,  although  the  Zemindary 
was  to  be  treated  as  the  self-acquired  estate  of  C,  yet  that  the  grant  being 
from  the  ruling  power.'  in  the  absence  of  evidence  of  the  intention  of  the 
(Jrantors  to  the  contrary,  carried  the  incidents  of  the  family  tenure  as  a 
Raj,  as  the  Government's  intention  must  be  taken  to  have  been  to  restore  the 
estate  as  it  existed  before  its  confiscation,  with  no  change  other  than  that  as 
afifected  F.  and  his  descendants,  and  was  not,  therefore,  the  creation  of  a 
new  tenure,  but  simply  a  change  of  tenant,  by  the  exercise  of  a  vis  major 
[12  Moo.  Ind.  App.  36]. 

Held  further,  that  the  title  of  Rajah  is  not  absolutely  essential  to  the  tenure 
of  a  Raj  [12  Moo.  Ind.  App.  36]. 

Ben.  Reg.  XI.  nf  1793,  does  not  affect  the  succession  by  special  custom,  of  a  single 
male  heir  to  a  Raj,  or  subject  it  to  the  ordinary  Hindoo  law  of  succession 
[12  Moo.  Ind.  App.  36,  37]. 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  tlie  Right  Hon.  Sir  Edward  Vaughan 
Williams,  and  the  Right  Hon.  Sir  Richard  Torin  Kindersley. 
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Although  there  is  no  iiieiitioii  in  the  ant-ient  Hindoo  Treatises  of  a  testamentary 
disjHisition,  yet  modern  authorities  liave  determined,  that  a  Hindoo  lias 
testamentary  power,  which  can  l)e  exercised  by  him,  at  least  within  the  limits 
which  the  Hindoo  hiw-  prescribes  to  alienation  by  gift  inter  vivos  [12  Moo. 
Ind.  App.  37,  38J. 

Where  the  Mitacshara  prevails,  a  Hindo  without  male  descendants  may  dispose 
by  Will  of  his  separate  and  self-acquired  property,  whether  moveable  or 
immoveable.  If  there  be  male  descendants,  he  may  by  Will  dispose  of  self- 
acquired  moveable  property,  subject  to  the  restriction,  that  he  cannot  wholly 
disinherit  any  one  of  such  descendants  [\i  Moo.  Ind.  App.  38]. 

Whether,  by  the  Benares  school  of  Hindoo  law,  a  Hindoo  can  by  Will  make  an 
unequal  distribution  of  self-acquired  immoveable  property  without  the  con- 
sent of  his  male  descendants'.'     Quaere  [12  Moo.  Ind.  App.  3(S]. 

If  a  party  founds  his  title  on  a  nuncupative  Will,  it  is  incumbent  on  him,  in  so 
uncertain  a  foundation  as  sjjoken  words,  to  allege  in  the  pleadings  with  the 
utmost  precision,  as  well  as  to  prove,  the  words  on  whicli  the  party  relies, 
and  every  circumstance  of  time  and  place  [12  Moo.  Ind.  App.  28]. 

The  subject  of  the  first  appeal  related  to  the  successions  to  the  Zemindary  or 
Raj  of  Hunsapore,  in  the  Zillahs  of  Sarun  and  Goruckpore,  in  the  District  [2]  of 
Behar,  of  which  Maharajah  Chutterdharee  Sahee  died  seized,  and  raised  two  prin- 
cipal questions:  first,  whether  the  estate  was  by  family  custom  and  usage  a  Raj, 
impartible  and  indivisible,  descending  to  a  single  male  heir  to  the  exclusion  of  the 
co-heirs;  and  secondly,  as  to  the  power  of  the  Maharajah,  according  to  the  Hindoo 
law  of  the  Benares  school,  to  make  a  testamentary  disposition  of  a  Raj  to  one 
member  of  his  family  to  the  prejudice  of  his  other  male  descendants  and  co-heirs. 
The  second,  or  cross  appeal,  was  confined  to  such  parts  of  the  High  Court's  decree 
which  directed  an  allowance  of  Rs.  1000  per  mensem  [3]  to  Baboo  Beer  Pertab 
Sahee.  for  maintenance  as  a  member  of  the  family,  tlie  non-admission  of  the  verbal 
appointment  of  the  Respondent  as  the  successor  to  the  e.state,  an  alleged  nuncupative 
Will  of  the  late  Maharajah,  and  lastly,  with  respect  to  the  costs  awarded. 

Tlie  history  of  the  case  was  as  follows  :  — 

The  Raj  of  Hunsapore,  au  ancestral  ancient  Tributary  Principality,  was,  by 
the  evidence  in  the  suit,  traced  back  as  being  held  as  an  entire  estate  in  the  same 
family  for  upwards  of  two  hundred  years.  The  common  ancestor  was  Rajah  Beer 
Sein,  and  each  successive  possessor  of  the  Raj,  during  the  whole  of  that  period,  had 
been  a  sole  male  heir  of  the  Rajah  last  seized,  and  the  eldest  or  nearest  in  the  line 
of  succession,  without  a  single  instance  of  the  succession  of  the  relations  of  any 
heir  succeeding  as  co-parceners  or  joint  heirs  to  the  ancestral  estate.  The  other 
members  of  each  successive  Rajah  being  entitled  only  to  an  allowance  out  of  the 
estate  for  maintenance  and  su)iport.  Tliis  course  of  descent  to  the  rights  in  the  Raj 
continued  uninterruptedly  down  to  one  Rajah  Futteh  Sahee,  who,  having  rebelled 
against  the  British  Government,  was,  in  the  year  1767,  expelled  from  his  possessions 
by  force  of  arms,  and  the  Raj  confi.scated  and  taken  possession  of  by  the  East  India 
Company.  From  that  period  until  the  year  1700  the  Raj  remained  in  their 
possession,  and  they  leased  the  same  to  Farmers.  In  that  year  the  East  India 
Company,  after  repeated  applications  by  meml>ers  of  the  deposed  Rajah's  family 
for  its  restoration,  by  a  Firman  granted  the  Raj  to  Chutterdharee  Sahee,  the  repre- 
sentative of  a  younger  lirauch  of  the  family,  and  put  him,  then  a  minor,  in  posses- 
sion, and  afterwards  conferred  on  him  the  title  of  Rajah.  Rajali  Chutterdharee 
[4]  Sahee  had  issue  two  sons,  who  predeceased  him.  The  eldest.  Ram  Sahee,  left  two 
Sons,  Ongur  Pertab  (tlie  Respondent's  Father),  and  Bal)oo  Deoraj  Sahee,  him  sur- 
viving, and  the  younger  Son.  Putthee  Paul  Sahee,  also  left  two  Sons,  named  Telluek- 
dharee  Sahee  and  the  Appellant,  Baboo  Beer  Pertab  Sahee.  Ongur  Pertab  had 
issue  a  Son,  the  Respondent,  Maharajah  Rajender  Pertab  Sahee,  whom  it  was 
alleged,  Maharajah  Chutterdharee  Sahee,  the  day  before  his  death,  verbally  ap- 
pointed to  succeed  to  the  Raj  as  his  heir,  and  installed  him  as  Rajah.  It  appeared, 
that  the  Maharajah  afterwards  executed  a  written  Will,  or  testamentary  disposition, 
dated  the  16th  of  March.  1858,  shortly  before  his  death,  appointing  the  Respondent, 
Maharajah  Rajender  Pertab  Sahee,  his  great-grandson,  his  sole  heir  and  successor 
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to  the  Raj.  Disputes  liaving  arisen  as  to  the  Respondent's  right  of  succession,  an 
investigation  took  phue  liefore  the  Deputy  Collector  of  the  District  where  tlie  estate 
was  situate,  who  made  an  Order  to  the  effect,  that  the  l^aj  had  devolved  on  the  Re- 
spondent, and  his  name,  as  proprietor,  was  thereujion  entered  on  tiie  (Jovernment 
Records.  This  Order  was  affirmed  liy  the  Commissioner.  Sunimaiy  suits  were 
also  instituted  under  Act,  No.  XIX  of  18-11,  for  ajipointnient  of  a  Curator;  and 
under  Act,  No.  XX.  of  1841,  for  a  certificate  of  administration,  and  tlie  Judge,  Mr. 
Atlierton,  on  the  22nd  of  May,  1858,  declared  the  Hes]iondent  entitled,  and  iiis 
possession,  as  successor  to  Rajah  Chutterdliaree  Sahee,  was  I'onfirnied  l)y  a  judg- 
ment of  the  late  Suddei'  Dewannv  Adawlut,  on  the  26th  of  August,  18"),'-!. 

Some  time  afterwards  Government  conferred  on  tiie  Respondent  the  title  of 
Maharajah. 

[5]  In  consequence  of  these  proceedings  the  suit,  out  of  which  the  principal  appeal 
arose,  was  commenced  in  March,  1859,  in  the  Zillah  Court  of  Sarun,  by  the  Appel- 
lant and  his  Brother,  Tilluckdharee  Sahee,  (who  afterwards  withdrew  from  the 
suit),  as  two  of  the  Grandsons  and  joint  heirs  of  Maliarajali  Chutterdliaree  Sahee, 
against  the  Respondent,  Ongur  Pertab,  his  Father  (who  waived  and  surrendered 
his  rights  by  inheritance  in  favour  of  his  Son,  the  Respondent),  Dcoraj,  his  Uncle, 
and  others,  to  dispossess  the  Respondent  of  a  moiety  of  the  above-mentioned  Raj 
or  Zemindary,  and  for  a  declaration  by  the  Court,  that  the  Raj  or  Zemindary  was 
liable  to  division  and  partition,  as  ordinary  immoveable  and  moveable  propert}' 
by  the  Hindoo  law,  and  also  seeking  as  subsidiary  to  the  former,  to  set  aside  the 
summary  proceedings  under  the  Acts,  Nos.  XIX.  and  XX.  of  1841,  as  well  as  the 
Orders  of  the  Revenue  authorities  for  recording  the  Respondent's  name  in  the  Books 
of  the  Government  Collector  as  sole  proprietor  of  the  Raj. 

The  principal  questions  raised  by  the  suit  were,  first,  whether  the  Zemindary, 
which  was  admitted  to  have  been  an  ancient  family  Raj,  and  had  descended  through 
a  regular  succession  of  ancestors,  had  been  originally,  and  down  to  the  time  of 
Rajah  Futtch  Sahee,  im]>artible  and  only  descendible  to  one  sole  heir;  or  whether  it 
was  divisible  and  descendible  as  ordinarj-  pi'operty  by  Hindoo  law  to  the  general 
heirs  ;  and  secondly,  whether,  if  established  to  have  been  impartible  and  descendible 
to  a  single  heir,  the  rebellion  and  Higlit  of  Rajah  Futteh  Sahee  and  tlie  consequent 
khas  management  of  the  Zemindary  by  the  East  India  Company',  for  a  long  period 
of  years,  and  the  subsequent  transfer  by  the  [6]  Government,  and  settlement  with 
the  Maharajah  Cliutterdharee  Sahee  (such  transfer  lieing  made  to  him  as  a  member 
of  the  same  family,  and  as  next  heir  in  the  established  line  of  succession  after  the 
Rajah  Futteli  Sahee  and  his  Sons)  had  necessarily  the  effect  of  destroying  the 
original  tenure  of  the  Raj  as  a  Tributary  Principality,  under  the  customary  law  of 
the  country,  and  also  according  to  the  particular  custom  of  the  family,  and  so 
destroying  the  legal  incidents  of  the  tenure  as  regarded  the  inheritance  and  the 
succession  of  a  sole  heir.  There  were  also  other  subordinate  questions  of  fact 
raised  in  the  suit  respecting  the  validity  of,  first,  the  alleged  verbal  appointment 
and  installation  of  the  Appellant  and  a  nuncupative  Will  of  the  late  Maharajali  : 
and  secondly,  a  written  Will,  subsequently  executed  by  him,  by  which  the  Respon- 
dent was  appointed  the  Maharajah's  sole  successor. 

By  the  decree  of  Mr.  D.  G.  Wilkins,  the  Judge  of  the  Zillah  Court  of  Sarun, 
dated  the  24th  of  August,  1860,  it  was  declared,  that  the  Raj  was  an  ancient  Tribu- 
tary Principality,  impartible,  and  as  such,  inheritable  by  the  eldest  male  heir  solely; 
that  the  Plaintiffs  had  failed  to  prove  that  it  was  ever  subjected  to  division  or 
partition  during  the  long  course  of  succession  thereto;  and  that  the  original  and 
established  cour.se  of  descent  to  a  single  male  heir  had  not  been  broken  up  or 
destroyed  by  the  displacement  of  the  elder  branch  of  the  family  and  the  subsequent 
transfer  to  and  succession  of  a  member  of  the  same  family,  being  the  next  heir  of  the 
late  Maharajah  Chutterdliaree  Sahee.  The  decree  also  declared,  that  the  special 
course  of  descent  had  been  established  as  a  family  custom  or  usage,  and  that  such 
custom  was  binding  on  the  Maharajah,  as  the  representative  of  tiie  younger  branch, 
as  it  had  been  previously  on  the  elder  branch,  of  the  same  [7]  family,  and  decided, 
that  the  Respondent  must  be  confirmed  in  his  possession  of  the  Zemindary  in  its 
entirety,  without  any  division  or  partition.  Will  or  no  Will  :  but  that  the  nuncupa- 
tive Will  and  verbal  ajqiointrnent  and  assionment  of  tlie  Raj  to  the  Respondent  had 
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not  been  .siifficioiitly  indved.  nor  tlie  written  Will,  which,  if  proved,  wonld,  the 
Court  lonsidori'd.  he  void  and  inoperative  hv  Hindoo  law.  It  further  declared, 
that  the  Plaintiffs  were  entitled,  by  virtue  of  the  family  cu.stom  or  usage,  to  an 
allowance  charged  on  the  Zeniindary  for  maintenance,  which  was  fixed  at  the  rate 
of  Rs.  2000  nionthh',  with  arrears  to  be  calculated  from  the  16th  of  March,  1858; 
and  the  decree  directed  the  costs  of  both  tlie  Plaintiffs  and  of  all  the  other  Defen- 
dants to  be  ))ayed  by  the  Respondent. 

From  this  decision  the  Plaintiffs  a])peiiled  to  the  High  Court  at  Calcutta.  The 
Respondent.  Maharajali  Rajender  Pertab  Sahee.  also  appealed  on  the  ground,  that 
tiie  gift  and  delivery  of  the  ]{aj  and  the  nuncupative  and  wi-itten  Wills  ought  to 
have  been  upheld,  that  the  amount  decreed  for  maintenance  was  excessive,  and  that 
the  costs  ougiit  not  to  come  out  of  tlie  estate. 

Refore  the  appeals  were  heard,  Tilluckdharee  ,Sahee  assigned  his  interest  in  the 
matters  in  dispute  to  hi.s  son.  Narnicke  Pertub  Sahee.  who  effected  a  comjn'omise 
with  the  Respondent,  the  Maharajah,  and  withdrew  from  the  suit,  which  was  after- 
wards pro.secuted  by  the  Appellant  alone. 

The  appeals  were  heard  before  Messrs.  Steer  and  Levinge,  tw'o  of  the  Judges  of 
the  High  Court,  and  by  a  decree  of  that  Court,  bearing  date  the  28th  of  April. 
1863,  the  Court  affirmed  the  first  portion  of  the  decree  of  the  Zillah  Court,  both  as 
to  the  legal  character  of  the  tenure  of  the  e.state  and  its  incidents  impressed  on  the 
Raj.  and  also  as  to  the  [8]  same  having  been  transferred  to  and  received  by  the  late 
Mararajah,  subject  to  these  incidents,  but  declaring  that  there  had  not  been  any 
conti.scation  or  forfeiture  either  in  fact  or  law.  The  decree  also  declared  that, 
the  Raj  was  otie  of  those  Principalities  upon  which  was  impressed  the  law  of  primo- 
geniture, involving  the  succession  of  one  member  only  of  the  family  to  the  entirety 
of  the  estate  as  an  inherent  condition  essential  to  its  existence,  and  that  the  evidence 
in  the  suit  had  proved  a  family  custom  or  usage  to  exist  in  favour  of  tlie  same 
course  of  succession;  that  the  late  Maharajah  Chutterdharee  Sahee,  being  a  member 
of  the  family,  must  have  received  the  Raj  subject  to  this  family  custom  or  usage, 
while  those  who  claimed  through  him,  being  also  members  of  the  family,  were 
equally  bound  by  it.  The  decree  dealt  differently  w-itli  the  evidence  with  respect  to 
the  alleged  nuncupative  Will,  declarinji-  that  the  words  and  acts  of  the  late  Maharajah 
did  not  amount  t«  a  nuncupative  Will  but  were  consistent  with  the  supposition 
that  they  were  said  and  done  by  the  Maharajah  in  the  belief  and  under  the  impres- 
sion that  the  Respondent  would  be.  under  and  by  virtue  of  the  kooloochar  (family 
custom),  his  sole  heir,  and  as  such  would  succeed  to  everything.  As  to  the  written 
Will,  the  decree  reversed  the  Zillah  Court's  finding,  on  the  ground,  that  it  had  been 
established  by  the  evidence;  and  with  respect  to  the  allowance  decreed  on  account 
of  maintenance,  the  decree  altered  the  Zillali  Court's  decree  by  cutting  down  one- 
half  of  the  sum  fixed,  and  decreeing  Rs.  1000  per  mensem  instead  of  the  Rs.  2000; 
and.  as  to  the  costs,  the  Zillah  Court's  decree  was  also  altered  and  amended  by 
decreeing,  that  the  Respondent  should  pay  his  own  costs  and  [9]  his  co-Defendant, 
his  Father,  Ongur  Pertab's  costs,  and  the  costs  of  the  Plaintiff:  btit  the  costs  of  the 
other  co-Defendants  were  decreed  against  the  Plaintiffs,  as  having  been  unneces- 
sarily incurred,  and  the  parties  unnecessarily  brought  into  Court,  supported  by 
unfounded  and  reckless  allegations  of  Benamee  and  fraudulent  transfers  not 
attempted  to  be  proved. 

From  this  judgment  of  the  High  Court,  and  the  decrees  founded  thereon,  the 
Apjiellant  brought  the  ))resent  appeal.  The  Respondent  also  instituted  a  cross 
appeal  against  those  portions  of  the  decree  which  related  to  the  non-admission  of 
the  verbal  appointment  of  the  Respondent ;  the  nuncupative  Will  of  the  late 
Maharajah;  the  refusal  of  his  co.sts  :  the  making  the  costs  of  the  Plaintiff"  and  of 
the  Defendant,  Ongur  Pertab,  payable  by  him,  and  also  against  the  allowance  of 
Rs.  1000  per  mensem  to  the  Appellant,  Baboo  Beer  Pertab  Sahee,  from  the  date  of 
the  decease  of  the  late  Maharajali. 

Both  appeals  were  heard  together. 

Mr.  Field,  Q.C..  and  Mr.  Cave,  for  Baboo  Beer  Pertab  Sahee,  argued,  that 
Maharajah  Chutterdharee  Sahee's  immoveable  property  did  not.  at  the  time  of  his 
death,  constitute  a  Raj  or  Zeniindary.  indivisible  either  by  Hindoo  law  or  by  familv 
custom  :  that.  assiiminL;-  that  the  alleged  cu.stom  of  the  descent  of  the  familv  estate 
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undivided  to  the  eldest  Son  liad  prevailed  v\>  to  tlie  time  of  tiie  expul.sioii  of  Hajah 
Futteh  Sahee,  such  custom,  if  not  then  extinguished  bj-  the  breaking  up  of  the  family 
estate,  would  follow  the  elder  branch  represented  by  Kajah  Futteh  Sahee  and  his 
Sons,  or  at  any  rate  could  not  be  pleaded  by  a  Son  or  Grandson  of  Kajah  Chutter- 
dharee  Sahee  himself,  belonging  to  [10]  the  younger  jiart  of  the  fivmilj-,  while  the 
elder  branch  descendants  of  Kajah  Futteh  Sahee  continued  to  exist.  And  they 
insisted,  that  the  custom,  if  it  ever  existed,  was  broken  uji  and  put  an  end  to  by  a 
descendant  of  Kajah  F'utteh  Sahee,  who,  it  was  alleged,  divided  tlie  family  estate. 
That,  even  supposing  that  a  custom  of  the  descent  of  the  family  estate  undivided 
prevailed  up  to  the  time  of  Kajah  Futteh  Sahee,  the  provisions  of  lien.  Keg.  .\I.,  of 
1793,  would  apply  to  such  portion  of  the  property  as  was  situated  in  tiie  British 
territories,  and  would  so  have  applied  even  had  Kajah  Futteh  Saliee  himself  con- 
tinued in  j)ossession.  That  tlie  Court  below  ought  to  have  found  tiiat  Maharajah 
Chutterdharee  Sahee  died  possessed  of  inmiovealjle  property,  both  ance^stral  and 
self-acquired,  other  than  that  which  had  formerly  belonged  to" Kajah  Futteh  Sahee, 
and  to  which  neither  the  Hindo  law,  with  regard  to  the  descent  of  property  forming 
a  Kaj,  nor  the  alleged  faniilj-  custom  (if  it  ever  existed)  applied;  and  it  should  have 
declared,  that  Baboo  Beer  Pertub  Sahee  was  entitled,  as  one  of  the  heirs  of  Maharajah 
Chutterdharee  Sahee,  to  succeed  to  one-fourth  of  such  propert_y,  and  should  have 
found  either  that  such  property  comprised  all  the  immoveable  property  of  which 
Maharajah  Chutterdharee  Sahee  died  possessed,  other  than  that  which  Maharajah 
Kajeuder  Pertab  Sahee  proved  to  have  formerly  belonged  to  Kajah  Futteh  Sahee, 
or  should  have  framed  an  issue  for  trial  by  the  Court  of  the  Judge  of  Sarun  to 
determine  what  part  of  the  immoveable  estate  of  which  Maharajah  Chutterdharee  , 
Sahee  died  possessed,  had  formerly  belonged  to  Kajah  Futteh  Sahee,  the  burthen 
of  proving  the  affirmative  of  such  issue  being  upon  the  Kespondent.  That  the 
Court  below  ought  to  have  found,  that  Maharajah  Chutterdharee  Sahee  had  [11] 
died  possessed  of  very  valuable  moveable  property,  to  which  neither  the  Hindoo 
law,  with  regard  to  the  descent  of  property  forming  a  Raj,  nor  the  alleged  family 
custom  (if  it  ever  existed)  could  apply,  and  should  have  declared  the  Appellant  as 
one  of  the  heirs  of  Maharajah  Chutterdharee  Sahee,  entitled  to  succeed  to  one-fourth 
of  such  property.  That  the  verbal  gift  and  Wills  were  rightly  held  by  the  Judge 
of  the  Zillah  Court  not  to  have  been  established.  But  that,  even  assuming  the  gift 
and  Wills  were  proved,  they  were  inoperative  by  the  Hindoo  law  of  the  Benares 
school;  and  that,  assuming  the  Appellant  to  be  entitled  to  maintenance  only,  he  was 
entitled  to  the  amount  fixed  by  the  Zillah  Judge,  together  with  arrears  from  the 
death  of  Maharajah  Chutterdharee  Sahee,  and  interest  at  the  rate  of  twelve  per 
cent.,  and  that  such  maintenance  should  have  been  decreed  to  be  continued  to  his 
male  issue.  And,  as  to  the  costs  of  the  suit,  it  was  submitted,  that  the  order  of  the 
Zillah  Judge  was,  in  the  peculiar  circumstances  of  the  case,  right. 

Sir  K.  Palmer,  Q.C.,  and  Mr.  Leith,  for  Maharajah  Kajender  Pertab  Sahee, 
contended,  that  the  decrees  of  the  Courts  below  were  right  in  finding  and  declaring, 
that  the  ancient  Kaj  or  Zemindary  of  Hunsapore  was  originally,  and  had  all  along, 
continued  to  be  an  impartible  and  indivisible  estate,  descending  to  the  eldest  or 
nearest  male  heir  alone,  as  a  Tributary  Principality,  according  to  the  custom  of  the 
country,  and  also  by  the  custom  of  this  family.  That  on  those  grounds  the  Re- 
spondent, on  the  death  of  his  Great-grandfather,  Maharajah  Chutterdharee  Sahee, 
and  the  surrender  of  the  rights  of  his  Father,  became  [12]  entitled  to  succeed  to  the 
Raj  or  Zemindary  as  such  eldest  or  nearest  male  heir  of  the  Maharajah,  to  the 
exclusion  of  the  Appellant.  That  the  Appellant  had  failed  to  prove  any  interruption 
or  disturbance  of  the  customary  course  of  descent  to  a  single  male  heir  by  any  such 
division  or  partition  of  the  Raj,  or  Zemindary,  among  the  general  joint  heirs, 
according  to  Hindoo  law,  previous  to  the  possession  of  the  late  Maharajah,  and  that 
he  also  failed  to  establish  that  there  had  been  any  confiscation,  in  fact  or  by  law, 
of  the  Raj  or  Zemindary  by  the  Government  as  alleged  in  the  plaint ;  or  if  there 
had  been  such  confiscation,  that  the  same,  either  necessarily  and  ipso  facto,  deter- 
mined and  put  an  end  to  the  course  of  descent  under  the  family  custom,  or  destroyed 
and  obliterated  the  legal  character  and  incident.s  of  Principality  impressed  on  and 
inherent  in  the  tenure  of  the  Raj  or  Zemindary  under  the  custom  of  the  country. 
That,  even  if  such  alleged  confiscation  had  been  established,  whicli  was  decreed,  yet 
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that  it  was  i-ijrhtly  clcilarod  upon  tlie  evidence  hy  the  decrees,  that  the  possession  of 
tlie  Raj  or  Zemiiidary  as  it  then  stood,  and  witliout  any  change  in  its  legal  character 
or  incidents,  was  given  liy  the  Government  to  the  late  Maharajah,  he  being  a  member 
of  the  familv.  and  the  nearest  male  relative  of  the  then  former  jiossessor,  after  his 
own  children,  and  the  late  Maharajali  had  accepted  and  entered  into  such  possession 
as  the  successor,  th  ftirfo,  to  an  ancient  ancestral  estate  subject  to  such  family 
custom;  and  that  further,  it  was  rightly  decided,  that  as  the  Appellant  and  the 
Respondent  were  also  members  of  the  same  family,  their  rights  and  claims  to  the 
succession  of  the  Raj  or  Zemindary  must  lie  governed  by  the  same  family  usage  and 
custom.  That,  if  it  had  been  other-[13]-wise  found  and  decided  on  the  facts,  and 
that  the  late  Maharajah  had,  under  the  transfer  of  possession  to  him,  taken  from  the 
(Government  a  grant,  as  in  eft'ect  alleged  l)y  the  Appellant,  of  a  new  and  independent 
estate  in  the  Raj  or  Zemindary,  in  the  nature  of  a  grant  to  him  and  his  heirs  general, 
under  the  Hindoo  law,  the  late  Maharajah  would  have  held  a:id  possessed  the  Raj  or 
Zemindary  as  a  self-acquired  estate,  and  if  so,  had  an  absolute  power  of  alienation 
over  the  same,  and  had  duly  exercised  such  power  in  favour  of  the  Respondent,  and 
to  the  exclusion  of  the  Appellant.  That  the  Zemindary,  the  right  of  succession  to 
which  was  in  que.stion  in  the  suit,  was  an  ancient  Raj,  and  was  held  and  enjoyed  as 
a  Raj  by  the  late  proprietor  at  the  time  of  his  death,  and  in  whom  the  family  title 
of  Rajah  (for  a  time  in  abej^aiice)  had  been  revived  by  a  grant  of  the  Government 
many  years  previous  to  his  death  ;  that  the  succession  to  such  Raj  must,  therefore, 
be  governed  by  the  custom  of  the  country,  which  limits  the  right  of  succession  to  a 
Raj  to  a  sole  heir,  the  eldest  or  nearest  male,  who  was  the  Respondent,  and  in  whom 
the  title  had  been  continued  as  such  heir  by  the  Government.  That  the  decree  of  the 
High  Court  was  right  in  declaring  on  the  evidence,  that  the  written  Will  of  the 
late  Maharajah  Chutterdharee  Sahee  was  duly  proved;  and  also  that  the  same  was 
valid  by  the  Hindoo  law,  and  that  the  Respondent  was  thereby  appointed  his 
successor  and  heir.  That,  if  the  Raj  or  Zemindary  were  to  be  considered  and 
treated  as  an  ancestral  estate  in  the  possession  and  enjoyment  of  the  late  Maha- 
rajah, the  Respondent  was  entitled  to  succeed  thereto  on  his  death,  as  such  special 
heir,  under  the  custom  of  the  country,  and  also  under  the  family  custom  :  and  that 
[14]  if  it  were  to  be  considered  and  treated  as  a  self-acquired  estate  in  the  late 
Maharajah,  the  Resjjondent  was  entitled  to  succeed  him,  under  and  by  virtue  of  the 
special  nomination  and  appointment  of  him  as  successor  and  heir,  either  under  the 
verbal  or  the  written  appointment  of  the  Maharajah  as  proved  to  have  been  made. 
That  the  Zemindary  was  from  time  immemorial  held  as  a  Raj,  with  all  the  usual 
incidents  of  a  Raj,  and  that  after  it  came  into  the  possession  of  the  late  Maharajah 
Chutterdharee  Sahee,  the  Government  revived  in  him  the  family  title  of  Rajah, 
and  the  Zemindary  was  thereafter  held,  considered,  and  treated  by  him  and  by  all 
others  as  a  Raj  up  to  and  at  the  time  of  his  death.  And  that,  therefore,  according 
to  the  custom  of  the  country,  the  same  would  descend  to  his  eldest  or  nearest  male 
heir  solely,  to  the  exclusion  of  the  other  members  of  his  family,  including  the  Appel- 
lant, who  would  only  be  entitled  thereout  to  maintenance  ;  and  tliat  the  Respondent 
was  such  sole  heir,  and  as  such,  rightly  succeeded  to  the  Raj,  and  his  possession 
thereof  had  been  recognized  and  confirmed  by  the  Government,  who  had  hv  a  dis- 
tinct act  continued  the  family  title  to  him. 

And,  upon  the  cross  appeal,  it  was  sulmiitted  by  the  Respondent  that,  as  it  was 
declared  by  the  decree  of  the  High  Court  that  the  witnesses  (two  European  Officers 
of  Government)  who  gave  evidence  in  support  of  the  nuncupative  Will  were  persons 
of  undoubted  veracity,  and  it  sufficiently  appeared  from  their  evidence,  and  con- 
firmed by  the  petition  of  the  late  Maharajah,  proved  to  have  been  sealed  and  dis- 
patched by  him,  that  his  words  and  acts,  constituting  the  nuncupative  Will,  were 
intended  by  him  as  a  solemn  and  formal  appointment  of  the  Appellant  as  his 
successor  and  heir,  and  [15]  such  appointment  was  valid  and  operative  according 
to  Hindoo  law  and  custom,  without  any  instrument  in  writing  ;  that  even  if  such 
verlial  appointment  were  not  to  be  held  valid  and  operative  for  the  reason  in  the 
decree  mentioned,  namely,  that  the  words  and  acts  of  the  Maharajah  spoken  to  by 
the  witnesses,  did  not  sufficiently  show  a  testamentary  intention  on  liis  part,  or 
amount  to  a  nuncu]iative  Will,  yet  that  the  written  petition,  with  his  seal,  declaring 
that  he  had  appointed  the  Appellant  his  successor  or  heir,  and  expressly  excluding' 
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his  Grandsous  from  all  pai'ticijjatiou  iu  thu  iiihuritaucL',  ought  to  have  been  lou- 
sidt-red  in  the  uature  of  a  valid  and  biudi^ig  testaiueutary  disposition,  and  to 
which  effect  ought  to  have  been  given.  That  the  direction  was  wrong,  whereby  the 
ApiJellaut  was  ordered  to  pay  his  own  costs,  and  the  costs  of  the  Respondent,  and 
also  the  costs  of  the  co-Defendant,  Ongur  Pertab,  notwithstanding  that  the  suit  and 
appeal  of  the  Plaintiffs  were  dismissed  and  a  decree  made  generally  iu  favour  of 
this  Appellant  ;  and,  lastly,  that  the  allowance  for  maintenance  to  the  Kespondent 
from  the  death  of  the  late  Maharajah  was  excessive,  and  ought  to  be  reduced  and 
altered,  both  as  regarded  the  amount  and  the  time  from  which  such  maintenance 
should  be  decreed  to  run. 

Upon  the  nature  of  the  tenure  and  right  to  succession  to  Huusapore,  whether  it 
constituted,  according  to  family  custom  and  usage,  at  the  date  of  Maharajah  Cliutter- 
dharee  Sahee's  death,  a  Kaj,  impartible  and  indivisible,  descending  to  a  single 
male  heir,  as  recognized  by  Hindoo  law,  the  following  cases  and  authorities  were 
referred  to: — L'rjun  Manic  Tliakour  v.  RaiiKjunya  Deo  (2  Ben.  fjud.  Dew.  Ad. 
Kep.  139);  Ranee  Soumitra  v.  Raniijunya  [16]  Manik  (3  Ben.  Sud.  Dew.  Ad. 
Kep.  40);  Maharajah  Guranrain  Deo  v.  I'nund  Lai  SuKjh  (G  Ben.  Sud.  Dew.  Ad. 
Rep.  282);  Anund  Lai  Sing  Deo  v.  Maharajah  Dheraj  Gurrood  Xarayun  Dcu 
(5  Moore's  lud.  App.  Cases,  82);  Thakoorai  Cliutturdharee  Singh  v.  TItakoorai, 
Tehikdhuree  Sinijh  (6  Ben.  Sud.  Dew.  Ad.  Rep.  260);  Rawut  L'rjun  Sing  v.  Rawut 
Gliunsiam  Sing  (5  Moore's  Ind.  App.  Cases,  169);  Katama  Natchier  v.  The  Rajah 
of  Shivagunga  (9  Moore's  lud.  App.  Cases,  5i3) ;  Muha  Raj  Koiriir  Baadeo  Singh 
V.  Muha  Rajah  Boudur  Singh  Buhadur  (7  Ben.  Sud.  Dew.  Ad.  Rep.  228) ;  Bahou 
Gunesh  Dutt  Singh  v.  Maharajah  Moheshur  Singh  (6  Moore's  Ind.  App.  Cases,  164); 
Tlie  Secretary  uf  State  in  Council  v.  Kaniachee  Boye  Saliaba  (7  Moore's  lud.  App. 
Cases,  -476);  Mut<sutnat  Bhoobun  Moyee  Dehia  v.  Ram  Kishore  Acltarj  Choirdhry 
(10  Moore's  lud.  App.  Cases,  279);  Kuoniiur  Bodh  Singh  v.  Seonatli  Singh  (2  Ben. 
Sud.  Dew.  Ad.  Rep.  92);  Ben.  Reg.  XL  1793;  W.  H.  Macnagliteu's  "  Hiudoo  Law," 
Vol.  I.  p.  18,  note;  Strauge's  "Hindoo  Law,"  Vol.  I.  p.  198,  note  3  (2ud  Edit.), 
ih.  p.  208,  ib.  Vol.  IL  p.  328;  lust,  of  Menu.  Ch.  VIIL  par.  41;  Elbevling  on  In- 
heritance,  p.   69. 

Or,  whether,  upon  the  grant  and  transfer  by  the  Government  to  Maharajah 
Chutterdharee  Sahee,  the  estate  became  a  self-acquired  Zemiudary,  and  on  his  death 
divisilile  by  the  ordinary  Hindoo  law.  The  East  ln(li<i  Company  v.  Syed  Ally 
(7  Moore's  Ind.  App.  Cases,  555),  were  cited. 

[17]  With  respect  to  the  capacity  of  a  Hindoo  by  the  ordinary  Hindoo  law,  to 
make  a  Will,  assuming  the  property  self-acquired,  and  the  custom  of  descent  to 
the  Raj  to  a  single  heir  not  to  prevail,  yana  Karain  Deo  v.  Iluree  Puntli  Bliao 
(9  Moore's  Ind.  App.  Cases,  96;  and  cases  cited,  p.  98);  Miilraz  Lachmia  v.  Chale- 
kany  Venciita  Rama  Jagganadha  Row  (2  Moore's  Ind.  App.  Cases,  54) ;  Rei/un  I'ersad 
V.  Mussuinat  Radha  Beeby  (4  Moore's  lud.  App.  Cases,  137);  Sonatuiii  Byfack  v. 
Sreeniiitty  J uggutsoondree  Dosaee  (8  Moore's  lud.  App.  Cases,  72);  Morley's  Dig. 
tit.  "Will,"  p.  616;  F.  Macuaghten's  "Cons,  on  Hindu  Law,''  p.  319;  Strange's 
"  Hindu  Law, "  Vol.  I.  pp.  254,  262,  ib.  VoL  II.  p.  16  [2nd  Edit.] ;  W.  H.  Macuaghten's 
'■  Hindu  Law,"  Vol.  I.  p.  3,  and  cases  in  note,  ib.,  were  cited.  And,  as  to  the  dis- 
tinction of  and  exceptive  restrictions  by  the  Benares  school  of  Hindoo  law  upon  a 
Hindoo  giving  or  devising  to  one  heir  ancestral  estate  iu  unequal  shares.  Sham 
Sini/h  V.  Mii-ssumaut  Umraotee  (2  Ben.  Sud.  Dew.  Ad.  Rep.  74);  The  Mitacshara, 
Ch.'l.  Sec.  I.  pars.  27,  30  ;  Strange's  "  Hindu  Law,"  Vol.  I.  pp.  261,  262  [2ud  Edit.]  : 
W.  H.  Macuaghten's  "  Hindu  Law,"  Vol.  II.  p.  147  ;  F.  Macuaghten's  "  Cons,  on 
Hindu  Law,"  pp.  317-18.  were  relied  on  by  the  Appellant. 

T^poti  the  validity  of  a  nuncupative  Will,  or  gift  by  the  Hindoo  law,  the  case  of 
Crinnaxiiminali  v.  V ijaayantmah  (2  Mad.  H.  C.  Rep.  37)  was  referred  to. 

As  to  the  allowance  for  maintenance  out  of  the  estate  to  the  younger  branches  of 
the  family,  Ch i/oturya  Run  Murdun  Syn  v.  Sahiib  Furhulad  Syn  (7  Moore's  Ind. 
App.  Cases,  18,  52)  was  relied  on. 

[18]  Judgment  having  been  reserved,  was  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Marcli  4,  1868).— The  subject  of  this 
appeal  is  the  right  of  succession  to  the  very  considerable  estate  of  the  late  Maha- 
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lajah  Cliutterdliareo  Sahue,  who  died  at  Hutwali  iu  Zillah  Sarun,  ou  the  16th  of 
March,  1858.  He  was  the  owuer  of  a  large  Zemindary  called  Hunsapore,  which  had 
lieoii  iu  the  family  of  which  he  was  a  member  for  mauy  generations  before  the  East 
India  Company,  under  tlie  grant  of  the  Dewanny  iu  1765,  became  the  virtual  rulers 
of  Bengal,  Behar,  and  Oribsa.  Like  some  other  extensive  Zemiuduries  in  Behar, 
it  was  during  that  period  an  impartil)le  Kaj,  and  by  family  custom  descended  on 
the  death  of  each  successive  llajah  to  his  eldest  male  heir,  according  to  the  rule  of 
primogeniture,  who  took  the  whole,  subject  to  the  obligation  of  making  to  the  junior 
memlters  of  the  family  certain  allowances  by  way  of  maintenance  called  Babooana. 
The  nature  of  the  tenure,  and  the  custom  regulating  its  descent,  were  no  doubt  in 
dispute  iu  the  Courts  below,  but  the  evidence  establishing  them  is  conclusive;  and 
accordingly  they  were  faintly,  if  at  all,  contested  on  this  appeal.  The  Rajah  in 
possession  of  the  property  when  the  East  India  Company  assumed  the  government 
of  the  Province  was  one  Futteh  Sahee.  In  consequence  of  his  refusal  to  acknowledge 
the  Sovereign  or  quasi  Sovereign  rights  of  the  Company,  or  to  pay  revenue  to 
them,  a  contest  ensued  ;  and  about  the  end  of  1767  he  had  been  driven  from  Hunsa- 
pore by  the  Company's  troops  into  the  jungles  dividing  their  [19]  territories  from 
Goruckpore,  which  then  formed  part  of  the  dominions  of  the  Nawab  Vizier  of  Oude. 

The  East  India  Company  thereupon  attached  the  estate  of  Hunsapore,  and  let 
it  out  to  Farmers.  Rajah  Futteh  Sahee,  however,  from  his  retreat  in  the  jungles, 
or  in  the  dominions  of  the  Nawab  Vizier,  in  which  he  seems  to  have  had  another 
estate,  made  sundry  incursions  upon  it,  and  is  supposed  to  have  killed  Govindram, 
one  of  the  Farmers  under  the  East  India  Company.  Soon  after  that  occurrence 
there  was  a  sort  of  Treaty  of  peace  between  him  and  the  Company's  Government; 
he  was  permitted  to  return  to  Hunsapore,  and  received  an  allowance  by  way  of 
maintenance,  but  was  not  restored  to  the  possession  of  the  estate.  That  arrangement 
lasted  only  two  months ;  he  again  withdrew  from  the  Province,  and  renewed  his 
predatory  life  on  its  borders.  And  in  May,  1775,  he  attacked  and  murdered  his 
own  cousin,  Bissunt  Sahee,  the  Grandfather  of  Chutterdharee  Sahee,  who  was  then 
the  renter  or  Farmer  of  Hunsapore  under  the  East  India  Company.  It  will  here- 
after be  necessary  to  consider  more  particularly  the  acts  of  the  Government  and 
its  Officers  during  their  possession  of  the  estate.  For  the  present,  it  is  sufficient  to 
state,  that  the  Company  retained  possession  of  it  from  the  date  of  the  first  expulsion 
of  Rajah  Futteh  Sahee  until  1790,  either  making  the  collections  by  their  own  Officers, 
or  letting  it  out  to  Farmers;  but  in  either  case  applying  the  whole  of  the  surplus 
revenue  to  their  own  purposes.  In  1790,  however,  when  the  Decennial  settlement 
was  in  contemplMion,  or  in  the  course  of  being  made,  the  Government  of  Lord 
CornwaUis  granted  the  property  to  Chutterdharee  Sahee,  then  a  Minor,  under 
circumstances  [20]  which  will  be  more  particularly  considered  hereafter. 

Chutterdharee  Sahee  attained  his  majority  in  1802.  In  1837  the  title  of  Maha- 
rajah was,  on  his  application,  conferred  upon  him  by  Government  for  the  first  time. 
He  had  not  previously  been  distinguished  by  any  title  from  other  Zemindars. 

The  pedigree  in  the  Appellant's  case  (the  correctness  of  which  is  not  disputed) 
shows  that  the  late  Maharajah  Chutterdharee  Sahee  had  two  sons  who  predeceased 
him.  -The  elder  of  them.  Ram  Sahee,  left  two  Sons,  viz.,  Ongur  Pertab  and  Deoraj, 
and  the  other,  Pritipal  Sahee,  also  left  two  Sons,  viz.,  Tillukdharee  and  Baboo  Beer 
Pertab  Sahee  (the  Appellant).  These  four  Grandsons  were  living  at  the  time  of  the 
Maharajah's  death,  and  were  his  co-heirs  according  to  the  ordinary  Hindoo  law 
of  inheritance.  Ongur  Pertab  is  the  Father  of  the  Respondent,  the  Maharajah 
Rajender  Pertab  Sahee.  Upon  the  death  of  Maharajah  Chutterdharee  Sahee,  a 
contest  arose  as  to  the  succession  to  his  estate;  Deoraj,  Tillukdharee,  and  the 
Appellant,  insisting  that  it  descended  as  ab  iniestato  to  his  four  Grandsons  in  equal 
.shares,  according  to  the  ordinary  course  of  the  Hindoo  law  ;  the  Respondent  setting 
up  the  exclusive  title,  whicli  will  be  next  stated,  and  Ongur  Pertab  favouring  the 
pretensions  of  his  Son,  and  relinquishing  his  own  rights  in  his  favour. 

The  title  set  up  by  the  Respondent  is,  shortly,  as  follows:  — 

The  late  Maharajah  had  for  several  years  before  his  death  expressed  his  desire 
that  his  estate  should  descend,  as  the  Raj  of  Hunsapore  had  up  to  the  time  of  Rajah 
Futteh  Sahee  descended,  to  a  single  heir  ;  and  that  the  Respondent,  in  whose  favour 
his  Father  had  [21]  waived  whatever  rights  he,  as  the  eldest  male  descendant  of 
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the  Maharajah,  might  possess,  shcudd  he  that  lieir.  Aci-ordiiigly.  on  tlie  IStli  of 
March,  1858,  being  the  day  before  liis  death,  the  Maharajah  made,  in  the  presence 
of  some  members  of  his  family,  including  the  Appellant,  and  a  consideralde  numlier 
of  iiis  servants  and  dependents,  what  in  these  proceedings  is  called  a  consignment 
(Tusleem)  of  the  Raj  to  the  Respondent.  On  the  same  day  he  caused  liis  servants  to 
write  out  four  Arzi.s,  for  the  pvirpose  of  notifying  this  fact  to  the  |)rincipal  authori- 
ties in  the  District,  viz..  the  Magistrate,  the  .Judge,  the  Collector,  and  the  Conimis- 
.sioner.  All  these  documents  were  directed  to  be  forwarded  to  Chupraii,  tlie  Sudder 
or  principal  station  of  Zillah  Sarun.  Early  the  next  nioi'iiing  the  Maharajah 
directed  his  servants  to  prepare  a  similar  Arzi  for  transmission  to  the  Deputy 
Magistrate.  Mr.  Lynch,  who  lived  at  Sewan,  a  place  much  nearer  than  Ciiuprah  to 
tlie  Maharajah's  residence  at  Hutwah.  Before  this  was  done,  Mr.  Lynch,  accom- 
panied by  Dr.  MacDonnell.  the  Sub-Deputy  Opium  Agent  of  the  District,  called  to 
pay  a  visit  at  Hutwah.  They  liad  an  interview  witli  the  Maharajah,  who  presented 
the  Respondent  to  them  as  his  heir  ;  recommended  him  to  Mr.  Lynch's  protection  ; 
and  told  him  that  an  Arzi  to  liis  address  was  in  course  of  preparation,  and  would  be 
forwarded.  That  Arzi  accordingly  varies  in  form  from  tlie  others  l)y  introducing 
the  circumstances  of  this  visit.  L^er  in  the  day  the  Maharajah  gave  what  is  called 
"  Tilluck  "  to  the  Respondent  :  and  afterwards  caused  his  servants  to  prejiare  a 
testamentary  |)aper,  which  he  executed.  He  died  .somewhat  suddenly  aljout  4  i'.m. 
of  the  same  day. 

[22]  In  these  circumstances,  the  Respondent  rests  his  title  to  succeed  to  the  whole 
estate  of  liis  Great-grandfather,  first,  upon  the  several  before-mentioned  acts  of  the 
Maharajah,  relying  on  the  latest  instrument  as  a  Will,  t)ut  insisting  that  if  that  be 
not  well  proven,  there  is  iiliiintle  sufficient  evidence  of  a  disposition  by  nuncupative 
Will  in  his  favour.  He  contends,  however,  further,  that  the  Raj  being  impartible, 
and  descendible  by  custom,  according  to  the  rule  of  primogeniture,  he,  by  reason  of 
his  Father's  abdication  in  his  favour,  is  entitled  to  it  to  the  exclusion  of  the  other 
members  of  tlie  family,  independenth-  of  any  act  of  the  late  Maharajah.  But  he 
admits,  tliat  in" either  case  thev  are  entitled  to  have  Babooana  allowance  of  a  paper 
amoutit  assigned  to  them. 

The  contest  laetween  tlie  parties  was  coimnenced  very  sliurtly  after  the  death  of  the 
late  Maharajah  by  those  sinnmary  proceedings  touching  the  fact  of  the  right  of 
possession,  which  are  in  India  the  ordinarv  prelude  to  a  regular  suit  for  the  deter- 
mination of  a  dis]nited  title.  The  Respondent,  on  the  26tli  of  March,  instituted  a 
proceeding  before  the  Collector  for  the  mutation  of  names,  and  tliis  was  opposed  by 
the  Apiiellant,  and  also  by  Tilluckdharee  and  Deoraj.  Tlie  Respondent  also  in- 
stituted a  summary  suit  in  the  Judges'  Court  for  a  certificate  under  Act,  No.  XX.  of 
18-tl,  as  to  the  whole  estate  of  the  late  Maharajah,  which  was  met  by  cross  suits  of 
the  same  nature  by  the  Appellant,  Tilluckdharee,  and  Deoraj,  for  certificates  confined 
to  their  respective  shares.  The  three  last-mentioned  parties  also  instituted  two 
suits  in  the  same  Court,  under  Act,  No.  XIX.  of  1S41,  for  the  ap])ointment  of  a  Curator. 
All  these  suits  were  decided  in  the  Respondent's  favour  b}-  the  [23]  Judge  on  tlie  2'2nd 
of  May,  1858,  and  his  judgments  were  confirmed  on  appeal  bv  the  Sudder  Court  in 
the  month  of  August,  1858.  And.  on  the  1-tth  of  June,  1858,  the  Collector,  proceeding 
in  part  on  the  decisions  of  the  Judge  in  the  last-mentioned  suits,  granted  the  mutation 
of  names  for  wliich  tlie  Respondent  liad  applied.  That  Order  was  confirmed  by  the 
Collector  on  the  5th  of  August,  1858.  and  again  by  the  Commissioner  on  the  8tli  of 
October,  1858.  The  effect  of  these  preliminary  jiroceedings  was  to  put  the  Respon- 
dent in  possession  of  the  whole  of  the  estate  under  the  title  set  up  by  him,  and  to 
cast  upon  the  rival  Claimants  the  burthen  of  disputing  that  title  in  a  regular  suit. 

Deoraj  did  not  accept  this  burtlien,  but  seems  to  have  abandoned  his  claim,  after 
making  an  arrangement  with  the  Respondent  for  his  Babooana  allowance.  The 
Appellant,  however,  and  his  Brother,  Tilluckdharee  Saliee,  commenced  the  suit  out 
of  which  this  appeal  has  arisen  on  the  31st  of  December,  1858  :  but  the  latter,  after 
the  decrees  in  the  Respondent's  favour  had  been  made  in  it,  also  came  to  an  arrange- 
ment touching  his  allowance,  and  abandoned  the  apjieal  which  he  had  contemplated. 
His  claim,  therefore,  is  now  no  longer  in  (juestion  :  and  it  will  he  convenient  to  treat 
the  suit  as  one  between  the  Apiiellant  alone  and  the  Respondent. 

The  Appellant  insists  on  liis  title  as  one  of  the  co-lieirs  of  the  late  Maharajah, 
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according  to  the  ordinary  Uiiuloo  law.  He  iiiiiicaLlies,  as  fraudulent  falnications 
in  support  of  the  Respondent's  title,  the  Will  and  the  several  Ar/.is,  or  petitions, 
alleged  to  have  been  sent  by  the  Maharajali's  desire,  and  under  his  seal,  to  the  different 
Civil  authorities  of  the  Dis-[24]-trict  ;  and  lie  denies  that  the  alleged  consignment 
or  installation  of  the  Respondent  took  place.  These  are  all  questions  of  fact.  But 
he  further  denies,  as  mutter  of  law,  the  power  of  the  Maharajah  to  make  a  Will  to 
the  prejudice  of  his  male  descendants,  of  whom  lie  is  one.  He  contends  that  whatevei 
may  have  been  the  previous  course  of  descent  of  the  Raj  of  Hunsapore,  according  t-f) 
family  custom  or  otherwise,  up  to  the  time  of  Rajah  Futteh  Sahee,  the  law  or  custom 
determining  that  course  of  descent  ceased  on  his  expulsion:  and  that  the  grant  to 
Chutterdharee  Sahee  was  not  one  of  an  indivisible  Raj,  descendible  according  to  a 
special  custom,  but  one  of  a  mere  Zemindary,  governed  by  the  ordinary  law.  In 
his  case  he  further  contended,  that  even  had  the  grant  been  one  of  a  Raj,  or  had  the 
Ilaj  continued  in  the  line  of  Rajah  Futteh  Sahee,  the  special  rule  of  succession  would 
have  been  abrogated  by  the  provisions  of  Regulation  XL  of  179.'?.  These  points, 
with  one  or  two  others,  to  which  it  is  not  necessary  now  to  advert,  seem  to  have  been 
sufSciently  raised  by  the  amended  issues  settled  in  the  suit. 

The  judgment  of  the  Zillah  Judge.  Mr.  Wilkins,  which  was  given  on  the  24th  of 
August,  1860,  found  that  the  family  cu.stom,  according  to  which  the  estate  was  im- 
partible, and  descended  to  the  eldest  male  heir,  subsisted  at  and  up  to  the  time  of 
Rajah  Futteh  Sahee  ;  that  this  custom  was  not  abrogated  by  his  expulsion,  the  re- 
tention of  the  property  by  Government,  and  the  grant  of  it  to  Chutterdharee  Sahee  ; 
and  that  the  estate  was  in  his  hands  an  inipai'tilile  Raj,  descendible  to  his  next  male 
heir  alone,  and,  therefore,  on  the  renunciation  of  Ongur  Pertab,  to  the  Respondent. 
The  Judge  made  no  distinction  in  this  respect  lietween  the  moveable  and  immovealile 
property,  and,  on  the  [25]  aliove  ground,  decreed  in  favour  of  the  Respondent.  He 
held,  however,  that  the  alleged  consignment  or  transfer  of  the  15th  of  March,  1858, 
and  tlie  Will,  were  not  well  proven  ;  and  he  decreed  an  allowance  of  Rs.  2000  per 
mensem  t-o  each  of  the  Plaintiffs,  viz.,  the  Appellant  and  liis  Brother. 

The  judgment  of  the  High  Court  on  appeal  from  this  decree  i^  dated  the  28tli 
of  April,  186-3.  That  Court  also  held,  that  the  Raj  was  originally  impartible,  and 
descendible  by  custom  to  the  eldest  male  heir  alone;  and  that  it  did  not  lose  this 
character  on  its  restoration  to  Chutterdharee  Sahee.  It  denied  that  there  had  been, 
or  could  have  been,  any  confiscation  in  the  proper  sense  of  the  term  ;  and,  in  Mr. 
Justice  Levinge's  separate  note,  this  point  is  more  fully  argued.  But  the  High  Court, 
differing  therein  from  the  Zillah  Judge,  afBrmed  the  validity  of  the  Will.  It  also 
reduced  the  allowance  to  each  of  the  Plaintiffs  to  Rs.  1000  per  mensem. 

At  the  Close  of  the  argument  for  the  Apipellant,  their  Lordships  intimated,  that 
in  their  opinion  the  judgment  of  ilie  High  Court,  touching  th.efactiuii  of  the  Will,  was 
correct,  and  ought  not  to  be  disturbed.  They  will  now  state  their  reasons  for  comins- 
to  that  conclusion. 

That  the  disposition  was  in  accordance  with  the  Maharajah's  general  wishes  and 
intentions  is  shown  by  the  strongest  and  most  trustworthy  evidence.  Upon  this  point 
the  concurrent  and  unimpeachable  testimony  of  the  witnesses,  Dampier,  Dr.  Fleming, 
L.  MacDonald,  John  Macleod,  W.  F.  McDonnell,  Tayler,  R.  Macleod.  and  Richardson, 
being  all  of  them  European  Gentlemen  in  the  public  service,  or  otherwise  of  respect- 
able station,  is  to  the  eft'ect,  that  from  1851  [26]  up  to  the  time  of  his  death,  the 
Maharajah  continuously  entertained  and  constantlv  expressed  the  desire  to  keep 
his  property  together  as  a  Raj,  and  his  intention  to  make  the  Respondent  his  suc- 
cessor and  universal  heir. 

That  he  retained  that  desire  and  intention  on  the  morning  of  his  deatli.  and  was 
then  in  full  possession  of  his  senses,  is  proved  beyond  all  que.stion  by  Mr.  Lynch  and 
Dr.  McDonnell.  The  general  intention  of  the  alleged  Testator  in  favour  of  the  Re- 
spondent, and  his  testable  capacity,  are,  therefore,  established.  It  is  true,  that  in 
the  interview  with  Mr.  Lynch  and  Dr.  McDonnell  the  Maharajah  did  not  express  his 
intention  to  make  a  Will.  It  is  also  true,  that  to  the  factuiti  of  the  Will  there  is  no 
testimony  but  that  of  his  native  servants  and  dependents.  It  is,  however,  most  im- 
probable that  the  Maharajah  should  have  relied  on  what  passed  between  him  and  the 
two  European  Gentlemen  when  none  of  his  family,  except  the  Respondent,  and  but 
few  of  his  dejiendents,  were  present.     And  though  he  migiit  also  have  relied  on  the 
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Tusleein  oi:  coiisi^natidii,  nf  the  jirei-i'diiifji;  day  as  puliliL'  expression  of  liis  wishes, 
and  tlie  formal  installation  of  the  Hes])(indent  as  the  new  Rajah  (sui)i)()sinfr  that 
eereniony  to  have  taken  place),  yet  it  must  he  ie<olleeted  that  the  (luestioii,  whether 
the  estate  was  impartible  and  descendible  as  a  Haj  was  a  doubtful  one,  nnd  that  he 
himself,  as  Mr.  Dampier  jiroves,  had  loni;;  known  it  to  be  so.  There  is,  therefore, 
nothing-  improbable  in  the  hypothesis  that,  pressed  by  this  doubt,  as  well  as  urgvd 
by  his  strong'  desire  to  secure  the  succession  to  tlie  l?es]i()ndent,  he  may,  even  after 
his  interview  witli  Mr.  Lynch  and  Dr.  Mi'Doiniell,  have  conceived  and  executed  the 
intention  of  making  [27]  .i  Will,  in  order  to  supply  by  the  force  of  that  instrument 
any  defects  which  his  preceding  acts  may  have  left  in  the  Respondent's  title.  And, 
if  the  positive  te.stimony  to  the  execution  of  the  document  is  not  of  a  high  character, 
it  is  contradicted  only  by  that  of  witnesses  who,  swearing  to  the  actual  incapacity 
of  the  Maharajah,  are  utterly  discredited  by  the  evidence  of  Mr.  Lynch  and  Dr. 
McDomiell  ;  and  it  is  not  contradicted  (as  it  might  have  been  contradicted)  by  the 
oath  of  the  Appellant,  ■whom  the  witnesses  deposing  to  the  Tusleem  and  to  the  execu- 
tion of  the  Will  state  to  have  been  present  on  both  occasions.  Their  Lordships  are 
aware  tliat  the  latter  inference  is  met,  as  usual,  liy  arguments  founded  on  the  un- 
willingness of  natives  of  rank  to  appear  and  he  examined  as  witnesses  in  a  Court  of 
.Justice.  There  are,  however,  examples,  increasing,  fortunately,  in  number,  of  men 
who  disregarded  this  prejudice  ;  and  considering  the  vastness  of  the  stake,  and  the 
pointed  manner  in  which  the  contradiction  was  challetiged  by  the  witnesses  on  the 
other  side,  their  Lordships  cannot  think  that  the  failure  of  the  Appellant  to  tender 
himself  as  a  witness  is  sufficiently  accounted  for  by  the  feeling  in  question.  In  any 
case,  the  fact  remains,  that  there  is  no  contradiction  of  the  ResiKindent's  witnesses, 
excejit  the  testimony  of  witnesses  wholly  unworthy  of  lielief,  and  that 
the  pruljabilities  are  in  favour  of  the  truth  of  their  story.  Their 
Lordships  must,  therefore,  hold,  that  the  execution  of  the  Will  has 
been  proved  ;  a  conclusion  which,  though  opposed  to  that  of  Mr.  Wilkins,  was  also 
that  of  the  Judge  of  First  Instance  and  of  the  Suddcr  Court  when  dealing  with  tlie 
same  que.stion  in  the  summary  suits  under  Act,  Xo.  XX.  of  1841,  as  well  as  that  of  the 
High  Court  in  this  suit.  [28]  This  being  so,  we  have  in  the  Will  executed  by  the 
Maharajah  a  corroboration  of  the  positive  testimony  as  to  the  facts  of  the  Tusleem 
or  consignation,  and  of  the  execution  and  despatch  of  the  Arzis,  which  far  outweighs 
the  arguments  that  have  been  founded  on  tlie  lateness  of  the  time  at  which  four  of 
the  latter  reached  Chuprah.  Xor  do  their  Lordships  see  anything  in  the  objection 
that  the  Tusleem  and  the  execution  of  the  Will  are  inconsistent  acts;  that  if  the 
former  took  place,  the  Maharajah  had  nothing  to  dispose  of,  and  the  Will  was  super- 
fluous. Their  Lordshi]]s  look  upon  the  events  of  the  la.st  two  days  of  his  life  as  a  series 
of  acts,  of  which  the  execution  of  the  Will  was  the  crowning  one,  all  being  designed 
by  the  Maharajah  to  effectuate,  so  far  as  his  acts  legally  could,  his  intention  to  leave 
bis  estate  as  a  Raj,  and  to  make  the  Respondent  his  successor. 

It  is  unnecessary  for  their  Lordships  to  give  any  opinion  upon  the  question  raided 
in  the  Courts  below  of  a  disposition  in  favour  of  the  Respondent  by  nuncupative 
Will.  They  will  only  remark,  that  they  would  have  had  much  difficulty  in  supporting 
Ins  title  on  that  ground  upon  the  pleadings  and  evidence  in  this  suit.  There  was 
great  confusion  in  the  Courts  below  on  this  point.  The  Respondent  seems  at  ore 
time  i: )  have  relied  on  the  Tusleem;  at  another  on  what  passed  between  the  Maha- 
rajah and  Mr.  Lynch  as  a  nuncupative  Will.  But  if  any  party  is  bound  to  strictness 
of  pleading,  it  is  he  who  sets  up  a  nuncupative  Will.  He  who  rests  his  title  on  so 
uncertain  a  foundation  as  the  spoken  words  of  a  man,  since  deceased,  is  bound  to 
allege,  as  well  as  to  prove,  with  the  utmost  precision,  the  words  on  which  he  relies, 
with  every  circumstance  of  time  and  place. 

[29]  Having  thus  determined  the  principal  issues  of  fact  on  this  appeal,  their 
Lordships  have  now  to  consider,  whether  the  Maharajah  had  by  law  the  jjower  to 
make  the  Will  which  he  did  make  ;  and  also  by  what  law  the  succession  to  his  property, 
and  especially  to  that  jjortion  of  it  which  formerly  constituted  the  Raj  of  Hunsapore, 
is  to  be  regulated  if  he  had  not  the  power  to  devise  it. 

In  ordei-  to  determine  either  of  the.se  questions,  it  is  material  to  ascertain  what 
was  the  nature  of  the  estate  or  interest  which  Chutterdharee  Sahee  act|uired  through 
the  acts  of  the  East  India  Company's  Government  in   17i)0.     And  for  that  jnirjiose 
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it  is  iieccssai'}'  to  go  more  paitkulaily  iulo  the  history  of  the  state  after  the  expulsion 
of  Rajah  Futteli  Sahee. 

It  has  already  heen  stated  tliat.  after  that  event,  tlie  property  was  for  nearly 
twenty-three  3-ears  held  by  the  East  India  Company,  who,  whether  they  let  it  to 
Farmers,  or  kept  it  under  their  own  nianagenient.  applied  the  whole  of  the  surplus 
revenues  to  their  own  use.  During  great  part  of  that  period,  Rajah  Futteh  Sahee 
continued  to  wage  war  with  them  from  his  retreat  in  the  jungles,  or  in  the  territories 
of  the  Xawab  Vizier,  and  appears  to  have  been  consistently  treated  by  them,  at  least 
after  177.'?,  as  a  public  enemy,  with  whom  no  terms  should  he  made. 

Tlie  murder  of  Bishunt  Sahee  took  place,  as  before  stated,  in  1775.  In  1778 
the  Revenue  Council  of  Patna,  on  the  application  of  Mohesh  Dutt,  the  son  of  tlie 
murdered  man,  and  the  Father  of  Chutterdliaree  Sahee,  proposed  that  Rajah  Futteh 
Sahee  should  be  declared  to  have  forfeited  his  Zemindary,  and  tliat  it  should  be 
bestowed  on  Moliesli  Dutt,  but  the  Government  of  Warren  Hastings  declined  to  comply 
[30]  with  that  proposal,  or  to  do  more  at  that  time  than  liold  out  vague  hopes  of 
reward  to  Mohesh  Dutt  for  his  fidelity. 

In  178-1  the  claims  of  Mohesh  Dutt  were  again  under  the  consideration  of  Mr. 
Hastings'  Government.  The  proceedings  that  took  place  clearly  show,  that  it  was 
then  considered  that  any  grant  to  him,  though  he  founded  his  claim  on  being  the 
next  heir  to  the  Zemindary  after  the  extinction  of  Rajali  Futteh  Sahee's  line,  was 
matter  not  of  right  but  of  favour  ;  and  that  it  was  actually  projiosed  to  insert  in  the 
Sunnud  by  which  any  such  grant  should  be  made,  a  condition  for  avoiding  it  in  ease 
the  (irantee  should,  by  negligence  or  from  any  cause  unsatisfactory  to  Government, 
fail  to  deliver  up  the  person  of  Rajah  Futteh  Sahee  within  one  year.  Ultimately 
nothing  was  done  on  this  application  ;  Mohesh  Dutt  afterwards  died,  and  the  estate 
remained  as  before  in  the  hands  of  the  East  India  Company. 

In  1790.  tlie  question  what  should  be  done  with  it  came  before  the  Government 
of  Lord  Cornwallis,  in  consequence  of  the  steps  which  were  then  being  taken  in  order 
to  effect  the  Decennial  .settlement.  On  the  16th  of  June  in  that  year  the  Collector, 
Mr.  Montgomerie,  having  received  instructions  for  tlie  disposal  of  all  lands  "  the 
immediate  jiroperty  of  the  Company."  wrote  to  inform  the  Board  of  Revenue  that 
there  were  no  lands  within  his  District  which  answered  that  description,  unless  they 
were  this  Zemindary  and  another  somewhat  similarly  circumstanced.  On  the  21st 
of  July  in  the  same  year,  the  Board  of  Revenue  submitted  this  Letter  to  Government, 
with  a  recommendation  that  sucli  part  of  Hunsapore  as  was  the  property  of  Rajah 
Futteh  Sahee  should  be  declared  con-[31]-tiscated,  and  sold  suliject  to  the  interests 
of  the  existing  Farmers.  But  on  the  28th  of  July  the  Government,  in  answer  to  this 
communication,  directed  "  that  such  part  of  Hunsapore  as  was  stated  by  the  Collector 
to  have  been  the  real  property  of  the  rebel.  Rajah  Futteh  Sahee,  should  be  conferred 
on  the  infant  Son  of  the  late  Mohesh  Dutt,  after  the  usual  publication  had  been 
made."  That  Letter  also  provided,  that  upon  the  lands  being  finally  confirmed  to  the 
Son  of  Mohe.sh  Dutt,  he  should  receive  the  allowance  fixed  for  disqualified  landholders. 

The  Collector  having,  on  the  18th  of  November,  1790,  reported  that  "no  ad- 
missible claim  had  lieen  preferred  to  the  lands  ordered  to  be  confirmed  to  Chutter- 
dharee  Sahee,"  the  Board  of  Revenue,  on  the  17th  of  January,  1791,  recommended 
that  Chutterdliaree  Sahee,  the  infant  Son  of  Mohesh  Dutt,  should  be  "  declared  pro- 
prietor of  the  land  in  Hunsapore,  which  belonged  to  Futteh  Sahee,"  and  the  Govern- 
ment, on  the  21st  of  .January,  ordered  accordingh'. 

A  subsequent  Letter  of  the  Board  of  the  29th  of  April.  1791,  fixes  the  Malikana 
allowance  for  the  infant  at  S.  Rs.  1027.  7a.  4p.  per  mensem,  and  makes  it  pavable 
from  the  11th  of  October,  1790. 

In  October,  1802,  Cliutterdharee  Sahee  having  come  of  age,  entered  into  a  formal 
engagement  for  the  payment  of  the  Government  Revenue  :  and  the  revenue  Officers 
who  had  managed  the  estate  during  his  minority,  relinquished  it  to  him  and  issued 
a  proclamation  directing  the  Ryots  and  tenants  to  pay  the  collections  to  him.  These 
documents,  called  respectivelv  the  Dowl  and  the  Amuldustuck,  are  set  out  in  the 
record,  but  they  do  not  throw  much  light  upon  any  of  the  questions  raised  in  the  suit. 

[32]  It  is  material  to  observe,  that  during  all  these  proceedings.  Rajah  Futteh  Sahee 
and  his  line  continued  to  exist,  and  that  the  latter  exists  to  this  day.  He  himself 
was  alive  in  1808,  but  had  then  become  a  Fakeer.  having  given  up  even  his  Goruck- 
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pore  propeit)-  to  liis  family.  In  1790  his  AVit'e  and  one  of  his  Sons  appealed  to 
(iovernnieut  for  an  allowance,  but  their  application  was  rejected  on  the  l!5th  of 
June  in  that  year.  In  April,  1792,  one  of  the  Sons,  and  in  April,  1808,  four  of  the 
Sous  of  Rajah  Futteh  Sahee  made  applications  for  the  restoration  of  the  estate, 
and  for  allowances  out  of  it.  On  the  29tli  of  April,  1808,  the  latter  application  was 
rejected  by  Government  in  a  Letter  which  stated  that  "  the  estate  of  Futteh  Saliee 
liad  been  forfeited  to  Government."  Areenurdan  Sahee,  one  (and  apjiarently  the 
eldest)  of  the  four  Sous,  made  similar  claims  by  petition  in  1816.  and  again  in 
1821.  In  both  tliese  petitions  he  stated,  that  his  younger  Brother  had  conic  forward 
before  Mr.  Montgomerie  in  1790  claiming,  on  behalf  of  Kajah  Futteh  Sahee's  line, 
to  settle  for  the  revenue.  The  claim,  if  made,  was  clearly  treated  as  inadmissible. 
The  Order  indorsed  on  the  petition  of  1821  is  to  the  etfect  tiiat,  "  whereas  tlje 
[property  of  Futteh  Sahee  was  cotitiscated  on  account  of  rebellion,"  no  further 
proceedings  on  the  petition  are  necessary.  In  June,  1829,  the  (ireat-grandson 
cif  Rajah  Futteh  Sahee  brought  a  regular  suit  against  Chutterdharee  Sahee  and 
the  Government  for  the  recovery  of  the  estate,  which  was  dismissed  on  the  simple 
ground  that  the  claim  was  barred  by  the  Regulation  of  Limitations.  And  the  same 
persons  seem  to  have  appeared  on  the  proceedings  before  the  Collector  of  the  14tli 
of  June,  1818,  which  is  above  referred  to,  alleging  that  the  grant  to  Chut-[33]- 
lerdharee  Sahee  was  for  life  only,  and  again  setting  up  his  own  title  as  the  descen- 
dant and  representative  of  Rajah  Futteh  Sahee. 

On  these  facts,  it  is  at  least  clear,  that  there  was  a  virtual  confiscation  of  the 
interest  of  Rajah  Futteh  Sahee  and  his  descendants  in  the  property,  and  the 
assertion  of  full  dominion  over  it  on  the  part  of  the  East  India  Comi)any.  The 
Government  has  not  only  persistently  treated  the  estate  of  Rajah  Futteh  Sahee  as 
forfeited,  and  refused  to  recognize  any  claim  on  the  part  of  his  descendants;  it 
has  for  more  than  twent}'  years  applied  the  revenue  to  its  own  purposes  ;  it  held 
itself  at  liberty  either  to  reject  (as  it  ultimately  rejected)  the  applications  of 
Mohesh  Dutt,  or  to  make  a  fresh  grant  of  the  estate  to  him,  imposing  new  conditions 
upon  the  tenure;  it  held  itself  at  liberty  in  1790  to  dispose  of  the  property  by  sale, 
though  as  a  matter  of  grace  and  favour  it  finally  conferred  it  on  Chutterdharee 
Sahee. 

Their  Lordships  are,  therefore,  unable  to  see  the  force  of  the  argument  which 
the  Judges  of  the  High  Court,  and  in  particular  Mr.  Justice  Levinge,  have  founded 
upon  the  supposed  obligation  of  the  East  India  Company  to  govern  the  Provinces 
which  they  held  under  the  Mogul  Emperor  by  virtue  of  the  grant  of  the  Dewanny 
according  to  Mahomedan  law,  and  upon  the  doctrine  of  that  law  which  denies  to  the 
ruling  power  the  I'ight  to  confiscate  the  property  of  a  rebel.  Sucli  an  argument 
might,  perhaps,  have  been  jilausibly  urged  in  the  suit  which  the  Great-grandson 
of  Rajah  Futteh  Sahee  brought  against  Chutterdharee  Sahee  and  the  Govern- 
ment, if  that  had  ever  come  to  a  hearing.  In  this  suit,  however,  both  jiarties  claim 
under  Chutterdharee  Sahee  :  and  as  between  [34]  them,  and  for  the  ])urposes  of 
this  suit,  it  nmst  be  taken  for  granted  that  he  derived  his  title  (whatever  may  have 
heeii  the  nature  of  liis  estate,  or  the  incidents  to  it)  by  grant  from  the  East  India 
Com]"iany,  wliich  had  full  dominion  over  the  estate,  and.  therefore,  tlie  power  to  grant 
it. 

One  consequence  from  this  conclusion  (and  it  iias  a  material  bearing  on  the 
question  of  testamentary  power)  is,  that  the  estate  nmst  be  taken  to  have  been  the 
separate  and  self-acquired  i)roperty  of  Chutterdharee  Saliee.  The  fact  that  he  was 
the  member  of  the  family  w'hich  had  so  long  held  the  estate,  next  in  succession  to 
the  line  of  Rajah  Futteh  Sahee,  and  the  son  and  Grandson  of  persons  who  had 
established  claims  on  the  gratitude  of  the  Company,  may  have  been  a  motive  deter- 
mining the  selection  of  him  as  Grantee  ;  but  it  does  not  affect  the  nature  of  his  estate, 
or  give  to  it  the  character  of  ancestral  property.  The  legal  foundation  of  his  title 
is  still  the  grant  to  him  from  those  who  had  power  to  make  or  to  withhold  it.  This 
point  was  ruled  in  the  Shivagunga  case  (9  Moore's  Ind.  App.  Cases,  610). 

The  question  remains,  what  was  the  nature  of  the  estate  granted,  whether  it 
was  a  fresh  grant  of  the  family  Raj  with  its  cu.stomary  rule  of  descent,  or  a  grant 
of  the  lands  formerly  included  in  that  Raj  to  be  held  as  an  ordinary  Zeiiiindarv. 

There  was  not  in  this,  as  in  the  Shivagunga  case,  a  new  Sunnud.  We  have  no 
evidence  of  the  intention  of  the  Grantors  except  that  which  is  to  be  collected  from 
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the  proceed iu<;s  and  eon-es])ondence  alread}'  referred  to,  nor  have  we  any  record  of 
tlie  nroceediiigs  before  the  (liivernor-General,  or  any  means  of  knowing  the  prec-ise 
grounds  on  whicli  Lord  Corn-[35]-wallis's  Government  rejected  the  reconimenda- 
lion  of  tlic  Hoard  of  Revenue,  and  determined  to  confer  the  property  on  Cliutter- 
diiaree  Saliee,  Again,  it  cannot  be  denied,  that  in  these  proceedings  the  term 
■  Raj  ■'  is  never  used,  or  that  in  some  of  them  the  subject  of  the  grant  is  spoken  of 
as  "the  land  in  Hunsapore  which  belonged  to  Rajah  Futteh  Sahee."  On  the  other 
hand,  tiiere  is  no  expressed  intention  to  alter  tlic  nature  of  the  tenure.  The  estate 
whilst  it  w^as  in  the  iiands  of  the  Company,  had  never  been  broken  up.  The  policy 
of  the  Decennial  settlement  was  to  form  a  body  of  landholders  by  ascertaining  in 
whom  the  Zemiudary  interest  in  the  soil  actually  was,  and  making  with  those  persons 
a  Permanent  settlement  of  the  Government  revenue,  so  as  to  give  them  greatei- 
fixity  of  tenure.  Lord  Cornwallis's  Government  determined  to  set  up  Chutter- 
dharee  Sahee  as  the  Zemindar  with  whom  the  Settlement  in  respect  of  this  property 
should  be  made.  But  the  estate  of  a  Zemindar  was  not  merely  the  right  to  the 
possession  or  enjoyment  of  certain  lands.  It  involved  rights  against,  and  corres- 
ponding obligations  to,  dependent  Talookdars,  or  other  under-tenants,  Ryots  of 
various  classes,  and  others:  and  the  Decennial  settlement,  a.s  a  reference  to  the 
Rules  re-enacted  by  Regulation  VIIL  of  1793  will  show,  proceeded  upon  an  inquiry 
into  all  or  many  of  these  particulars.  In  the  al)sence  of  all  evidence  to  the  contrary, 
it  must  be  presumed,  that  the  Settlement  was  made  precisely  as  it  would  have  been 
made  had  the  estate  continued  in  the  line  of  Rajah  Futteli  Sahee;  and,  therefore, 
that  the  subject  conferred  on  Cliutterdharee  Sahee  was  the  old  Zemindary  with 
all  its  incidents,  excepting,  at  most,  its  descendible  quality.  It  seems  to  follow, 
that  the  [36]  intention  to  alter  that  quality,  if  it  existed,  would  have  been  expressed. 
Again,  the  selection  of  a  member  of  the  old  family,  the  next  in  succession  to  the 
excluded  line,  though  it  cannot  make  ancestral  that  which  was  self-acquired,  is  a 
very  strong  circumstance  in  favour  of  the  hypothesis,  that  the  intention  of  Govern- 
ment was  to  restore  the  Zemindary  as  it  had  existed  before  the  confiscation  or  attach- 
ment, making  no  further  change  than  was  involved  in  the  forfeiture  of  the  rights  of 
Rajah  Futteh  Sahee  and  his  descendants,  and  in  the  substitution,  by  an  act  of  power, 
of  the  person  next  in  the  order  of  succession,  and  consequently  that  the  transaction 
was  not  so  much  the  creation  of  a  new  tenure,  as  the  change  of  the  tenant  by  the 
exercise  of  a  vis  nvajor. 

The  circumstance  that  the  grant  was  in  the  first  instance  of  the  Zemindary 
without  the  title  of  Rajah,  has  been  urged  as  a  strong  argument  in  favour  of  the 
Appellant's  view  of  the  case.  But  that  the  title  was  not  absolutely  essential  to 
the  tenure  of  the  estate  as  a  Raj  is  shown  by  the  Tirhoot  case  (6  Moore's  Ind.  App. 
Cases,  p.  191)  ;  and  in  1837  the  title  was  conferred  on  Chutterdharee  Sahee  upon  his 
application,  founded  on  the  fact,  that  it  had  been  enjoyed  by  his  predecessors,  and 
annexed  to  the  Zemindary.  This  act  of  the  Government  in  1837  could  not  alter 
the  legal  effect  of  what  was  actually  done  in  1790  ;  but  the  grant  of  the  title  on  this 
representation  at  least  shows  that  the  Government  of  1837  did  not  dissent  from  the 
construction  which  Chutterdharee  Sahee  then  put  upon  the  acts  of  their  pre- 
decessors in  1790. 

Another  argument  for  the  Appellant  is  founded  on  Regulation  XI.  of  1793.  Mr. 
Field  does  not  contend,  in  the  face  of  the  authorities  cited  by  Mr.  [37]  Leith.  that 
if  the  estate  granted  to  Chutterdharee  Sahee  in  1790  was  a  Raj,  descendible  bv 
family  custom,  according  to  the  rule  of  primogeniture,  it  lost  that  character  on 
the  passing  of  the  Regulation  in  question  :  but  he  insists  on  that  Regulation  as 
evidence  of  intention.  He  argues  that,  inasmuch  as  it  was  passed  to  reduce  the 
number  of  estates  descendible  by  special  custom,  the  intention  of  Lord  Cornwallis's 
(iovernment  was,  presumably,  to  make  the  property  restored  to  Chutterdharee 
Sahee  subject  to  the  ordinary  law  of  succession. 

Their  Lordships,  however,  are  of  opinion,  that  tliey  cannot  safely  draw  any 
inference  concerning  the  intentions  of  Government  in  making  a  particular  grant 
in  1790,  from  the  passing  in  1793  of  a  general  law  which,  confessedly,  does  not 
affect  the  descent  of  the  large  Zemindaries  held  as  Raj,  or  subject  to  Kooloochar, 
or  family  custom. 
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Upon  tlie  whole,  then,  their  Lordships  have  come  to  the  eouchisioii,  that  the 
Courts  below  were  rijrht  in  holdinjj;  that  the  estate  pjranted  to  Cliutterdharee  Saiiei- 
in  1790  was  the  Raj  of  Hunsapoi'e,  and  that  the  rifiht  of  succession  to  it  from  him 
was  to  be  f^overned  by  the  law  or  custom  wiiich  rej^ulatcd  its  descent  in  the  time 
of  his  ancestors. 

This  view  of  the  case  removes  many  of  the  olijections  to  the  testamentary  power 
of  the  late  Maharajah,  which  it  is  nevertheless  necessary  to  consider,  since  the 
title  of  the  Respondent  to  at  least  part  of  Cliutterdharee  Saliee's  estate  may  depend 
on  the  Will. 

It  is  too  late  to  contend  that,  because  the  ancient  Hindoo  Treatises  make  no 
mention  of  Wills,  a  Hindoo  cannot  make  a  testamentary  disposition  of  his  pro- 
[38]-perty.  Decided  cases,  too  numerous  to  be  now  cjuestioned,  have  determined 
that  the  testanienrary  power  exists,  and  maj'  be  exercised,  at  least  within  the  limits 
which  the  law  prescribes  to  alienation,  by  gift  inter  vivos.  Accordinj^ly,  it  has 
been  settled  that  even  in  those  parts  of  India  which  are  governed  by  the  stricter 
law  of  the  Mitacshara,  a  Hindoo  witliout  male  descendants  may  dispose,  by  Will. 
of  his  separate  and  self-acquired  property',  whether  moveable  or  immovealile  ;  and 
that  one  having  male  descendants  may  so  dispose  of  self-acquired  jiroperty,  if 
moveable,  subject  perhaps  to  the  restriction  that  he  cannot  wholly  disinherit  any 
one  of  such  descendants.  It  is,  however,  objected  that  a  Hindoo  in  those  Provinces 
who  has  Sons  or  other  male  descendants  must,  on  tlie  application  of  the  doctrine 
in  question,  be  held  to  be  incapable  of  making  by  Will  an  unequal  distribution 
amongst  them  of  inunoveable  property,  whether  self-acquired  or  ancestral;  because 
by  the  law  of  the  Mitaschara  his  Sons  in  both  cases  take,  on  their  birth,  an  interest 
in  the  property,  which  their  Father  without  their  consent  cannot  displace. 

For  tlie  Respondent  it  is  contended,  that  this  question  is  concluded  by  the 
Bithoor  Case  (9  Moore's  Ind.  App.  Cases,  p.  96).  It  cannot  be  denied  that  in  that 
case,  the  Testator  being  a  Mahratta,  domiciled  at  Cawnpore,  and  having  real  as 
well  as  personal  estate,  made  by  Will  an  une(iual  distrilnition  of  both  amongst 
his  Sons  :  and  that  liis  legal  power  to  do  so  was  affirmed  by  this  Committee,  and 
l)y  both  the  Courts  below.  The  Appellant,  however,  insists,  that  this  decision  is 
opposed  to  the  law  of  the  school  of  Benares,  and  relies  on  the  texts  of  the  Mitacshara, 
which  show,  that  a  Father  cannot  alienate  his  self-[39]-acquired  state,  or  make 
an  equal  distribution  of  them  by  partition,  without  the  consent  of  his  Sons  ;  and 
also  upon  passages  in  Strange's  "Hindu  Law,"  and  other  authorities.  Mr.  Leith. 
on  the  other  hand,  has  argued,  that  all  these  authorities  are  to  be  reconciled  with 
the  decision  in  the  Bithoor  Case,  by  holding,  that  they  relate  to  property  acquired 
by  the  Father,  with  the  use  or  by  the  aid  of  ancestral  estate ;  and  that  they  have  no 
application  to  separate  any  self-acquired  property  in  the  strict  sense  of  the  term. 
Their  Lordships  are  relieved  from  the  necessity  o^  determihing  whether  this 
distinction  is  well  founded,  or  whether,  if  it  be  not  so,  the  present  case  must  be 
governed  by  tlie  Bithoor  Case  [9  Moo.  Ind.  App.  96].  For  if  they  are  right  in 
holding,  that  the  grant  was  of  a  Raj  descendilile,  according  to  custom,  to  the  eldest 
male  heir,  the  question,  whether,  according  to  the  law  of  the  Benares  school,  a 
Hindoo  can  by  Will  make  an  unequal  distribution  of  his  self-acquired  inunoveable 
property  amongst  his  nrale  descendants  without  their  consent,  does  not  in  this  case 
arise.  The  only  person  entitled  to  impeach  the  disposition  b}^  Will  is  Ongur 
Pertab,  the  eldest  Grandson,  who  is  a  consenting  party  to  it :  There  are  no  inchoate 
rights  of  inheritance  in  the  junior  members  of  the  family.  They  did  not  b}'  birth 
acquire  that  community  of  interest  with  their  Grandfather  iii  his  self-acquired  lands 
which  is  the  foundation  of  the  supposed  re.striction  on  his  power.  And,  cessante 
ratione  cesitat  et  ipsa  lex.  (See  the  remarks  of  Sir  William  Macnaghten  on  the 
case  of  Esochund  Rai  v.  Es/iorcuiid  Rai  (1  Ben.  Sud.  Dew.  Ad.  Kep.,  2),  1  W.  H. 
Macnaghten's  "Hindu  Law,''  p.  7). 

It  follows,  then,  that  either  by  the  special  law  of  [40]  inheritance,  or  by 
the  Will,  the  Respondent  was  entitled  to  the  estate  of  Hunsapore,  and  to  whatever 
other  wealtli  the  late  Maharajah  could  dispose  of  Ijy  his  Will. 

Mr.  Field  has  objected,  that  this  ruling  does  not  cover  that  portion  of  the  estate 
(if  any)  which  came  to  Cliutterdharee  Sahee  from  his  Father,  Mohesli  Dutt.  This 
may  be  true,  but  their  Lordships  are  of  opinion,  that  the  pleadings  and  evidence  in 
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this  suit  do  not  properly  raise  sueli  a  ease,  and  utterly  fail  to  sliow  what  that  property 
(if  any)  was.  And  the  Respondent  being  in  possession  of  the  whole,  it  was  for  the 
Appellant,  if  he  failed  to  establish  his  title  to  share  in  the  whole,  to  show  in  what 
part  he  was  entitled  to  share. 

With  resjiect  to  the  questions  raised  by  either  appeal  touehing  the  amount  of  the 
Babooana  allowance,  and  the  costs  of  the  proceedings  in  tlie  Courts  below,  their 
Lordshijis  liave  only  to  say,  tliat  they  see  no  sufficient  ground  for  interfering  with 
the  discretion  exercised  on  those  points  by  the  High  Court.  The  result  is,  that  their 
Lordships  will  humbly  advise  Her  Majesty  to  dismiss  both  the  appeal  and  the 
cross  ai)peal  with  costs.  The  Appellant  and  the  Respondent  will  each  bear  the  costs 
of  his  appeal. 

[Often  quoted  as  The  11  nnxapurf  Ca.'ie.  See  I'eriammi  v.  I'eriammi,  1878,  L.K. 
5  Ind.  App.  61  ;  Rnjah  Venkata  NairisiniJio  Apjxi  Row  Bahadur  v.  RajriJi 
Xarrai/ya  Appa  Row  Buhahur,  1879,  L.R.  7  Ind.  App.  38;  Mutta  Vadu.ya- 
nadh<i  Tevar  v.  Dorasiiiffa  Tevar,  1881,  L.R.  8  Ind.  App.  99;  Ra?ii  Sarta-j 
Kuari  v.  Rani  Deoraj  Kiiari,  1887-8,  L.R.  15  Ind.  App.  51;  Srimantu  Raja 
Tarlar/ndda  MaUikarjitna  v.  Srimantu  Riija  Yarku/adda  Durga,  1890,  L.R. 
17  Ind.  App.  134  ;  Zemindar  of  Merangi  v.  Sri  Rajah  Satrucharla  Ramahliadra 
Razu,  1891,  L.R.  18  Ind.  App.  54;  Ba'i  Motivalioo  v.  Bai  Mamoobai,  1897,  L.R. 
24  Ind.  App.  104;  /?«o  Bahraiit  Singh  v.  Rani  Eishori,  1898,  L.R.  25  Ind. 
App.  54.] 


[41]   BISSONAUTH   CHUNDER  and   Oihera.—ApptUan.ts ;  SREEMUTTY  BAMA- 
SOONDERRY  DOSSEE  and  Others,— Respondent.<<*  [Dec.  13,  and  16,  1867]. 

On  appeal  from  the  Supreme  Court  at  Calcutta-. 

A  Hindoo  Testator  by  his  Will,  directed,  that  his  five  Sons,  continuing  joint  in 
food,  should  take  care  of  his  property  and  carry  on  his  business,  and  that 
on  the  death  of  any  one  of  his  Sons,  "  not  leaving  Sons  and  leaving 
Daughters,"  tiiat  the  Daughters  should  receive  a  certain  sum  out  of  the  estate, 
and  in  the  event  of  any  one  of  his  Son's  Widows  continuing  in  the  family, 
provision  was  made  for  her  maintenance ;  but  if  tJie  Widow  should  leave 
the  family,  she  was  to  receive  the  sum  of  Rs.  2000  out  of  the  Testator's  real 
and  personal  property.  After  the  Testator's  death,  the  five  Sons  lived  to- 
gether and  carried  on  their  Father's  business,  without  any  partition  taking 
place.  One  of  the  Sons  died,  leaving  a  Widow  and  Daughters.  Held,  upon 
the  construction  of  the  Will  (1),  that  the  five  sons  took  an  absolute  estate  in 
the  property,  and  (2),  that  on  the  death  of  one  of  the  Sons,  his  share  in  the 
corpus  did  not  go  to  his  Widow,  but  (3),  that  his  share  of  the  accumulations 
was  not  affected  by  the  Will,  and  passed  to  his  Widow  by  descent. 

Held,  further,  that  in  the  event,  which  happened,  of  one  of  the  Widows  leaving 
the  family,  she  was  entitled  to  Rs.  2000,  independently  of  her  Husband's 
share   in  the  accumulations. 

In  the  absence  of  any  direction  to  the  contrary,  it  is  the  rule  of  Hindoo  law 
that  accumulations  go  with  the  capital  [12  Moo.  Ind.  App.  60]. 

The  partnership  property  consisted  in  part  of  Company's  paper,  which  was 
indorsed  in  blank  by  the  deceased  Son  of  the  Testator  shortly  before  his  death, 
and  handed  over  by  him  to  his  Brothers.  Held,  that  it  was  a  mere  ordinary 
partnership  transaction,  for  the  purpose  of  carr}'ing  on  the  business,  and  that 
they  formed  part  of  the  partnership  assets,  in  which  the  deceased  Son  was 
entitled  to  share  after  the  expenses  of  the  partnership  were  discharged  [12 
Moo.  Ind.  App.  64]. 


*  Present: — Members  of  the  Judicial  Committee — The  Right  Hon.  Lord  Romilly 
(The  Master  of  the  Rolls),  the  Right  Hon.  Sir  James  William  Colvile,  the  Right 
Hon.  Sir  Edward  Vaughan  Williams,  and  the  Right  Hon.  Sir  Richard  Torin 
Kindersley.     Assessor: — The  Right  Hon.  Sir  Lawrence  Peel. 
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In  this  suit  the  question  turned  upon  the  eonsi ruction  of  the  Will  of  Ramtonoo 
Chunder,  a  Hindoo.  The  point  raised  being,  whether  the  Plain-[42]-tifi',  as  the  Widow 
of  Muddoosoodun  Chunder,  a  Son  of  the  Testator,  was  entitled  to  her  Husl)and's 
share  of  the  corpus  of  his  Father's  estate,  and  if  not  then,  whether  she  was  entitled 
to  her  Husliand's  share  of  the  aeeuniulations  which  accrued  from  the  estate  between 
the  date  of  the  death  of  the  Testator,  the  Father  of  her  late  Husband,  and  the  death 
of  Muddoosoodun  Clumder,  his  Son.  The  Plaintiffs'  ease  was,  that  under  the  W'ill 
of  the  Testator,  hereinafter  set  out,  siie  was  entitled  to  her  deceased  Husband's 
share  of  the  corpus.  On  the  part  of  the  Defendants  it  was  contended,  that  she  was 
not  entitled  to  anything  beyond  the  sum  of  Rs.  2000,  bequeathed  to  her  by  the  second 
paragraph  of  the  Testator's  Will. 

The  facts  were  these:  — 

Ramtonoo  Chunder,  a  Hindoo  resident  in  Calcutta,  die  din  the  year  183G,  leav- 
ing five  Sons,  named  Nilmoney  Chunder,  Goluckchunder  Chunder,  Gocoolchundei 
Chunder,  Muddoosoodun  Chunder,  and  Bissonauth  Chunder,  having  previously  made' 
a  Will. 

The  important  passages  in  the  Will  (whicli  was  in  Bengalee)  were  the  follow- 
ing:— 

"  I  am  of  advanced  age,  in  ill  health,  considering  the  liody  perishable.  My  ances- 
tral and  self-accpiired,  whatever  real  and  personal  property,  and  trading  business 
and  dealings,  that  there  are  the  same  after  my  death,  my  five  Sons,  the  eldest,  Sri 
Xilmoney  Chunder,  the  second,  Sri  Goluckchunder  Chunder,  the  third,  Sri  Gocool- 
chunder  Chunder,  the  fourth,  Sri  Muddoosoodun  Chunder,  the  fifth,  Sri  Bissonauth 
Chunder,  whatever  these  shall  obtain  and  continue  possessed  of,  and  the  Dabee 
services,  and  acts,  ceremonies,  etc.,  and  to  whomsoever  whatever  I  intend  to  give, 
I  direct  the  same   in  the  following  written   paragraphs:  — 

[43]  "  First  paragraph. — My  five  Sons,  the  eldest,  Sri  Nilmoney  Chunder,  and 
second,  Sri  Goluckchunder  Chunder,  and  the  third,  Sri  Gocoolchunder  Chunder, 
and  the  fourth,  Sri  Muddoosoodun  Chunder,  and  the  fifth,  Sri  Bissonauth  Chunder, 
these,  after  my  death,  all  continuing  joint  in  food  being  unanimous,  will  preserve 
and  look  after  my  real  and  jiersonal  properties,  etc.,  and  business,  trading  business, 
etc.,  whomsoever,  whatever  there  are  the  same,  they  will  carry  on  conformably  to 
the  directions  hereinafter  written,  they  will  perform  the  daily  usual  acts,  etc.,  should 
they  disagree  and  wish  to  separate,  then  deducting  my  real  and  personal  properties 
and  business,  trading  business,  etc.,  they  shall  l)e  unable  to  make  and  take  a  partition 
and  division  and  demarcation,  on  account  of  my  regulated  acts,  ceremonies,  etc.,  and 
family  expenses,  and  the  profits  and  losses  of  the  trading  business,  and  after  deduct- 
ing the  establishment  charges,  the  surplus  proceeds,  the  money  that  shall  remain 
out  of  the  same  they  will  receive  their  respective  shares. 

"  Second  paragraph. — From  amongst  my  aforesaid  Sons,  God  forbid  should  any 
die  without  Sons,  that  is,  die  not  leaving  Sons,  and  leaving  Daughters,  and  leaving 
a  Wife  :  then  the  said  Son's  Daughters,  each  of  them,  will  receive  Rs.  100  ;  and 
should  his  Widow  continue  in  the  family  then,  whenever  whatever  brifo  neom  acts, 
ceremonies  proper,  that  she  perform,  the  expenses  for  the  same  she  shall  receive 
from  my  estate:  should  she  be  disobedient,  and  not  remain  in  mj'  House,  depart,  or 
live  elsewhere  ;  or,  should  she  not  wish  to  continue  in  the  family,  then  the  said  Widow 
woman  sliall  receive  Rs.  2000,  on  my  real  and  personal  properties,  business,  trading 
[44]  business,  and  properties,  etc..  she  will  be  unable  to  make  a  claim  or  demand  to 
her  Husband's  suitable  share  ;  and  if,  in  like  manner,  the  Son's  Daughters  have  Sons 
born,  then  the  said  Sons,  each  person,  will  receive  Rs.  200." 

"  Ninth  piaragraph. — From  amongst  my  Sons,  whenever  whatsoever  shall  ba 
the  elder,  under  his  direction  all  the  business  shall  be  performed.  I  hereby  appoint 
the  above  five  Sons  the  Turney  of  this  my  Will." 

After  his  death  his  Sons,  without  proving  their  Father's  Will,  lived  together  in 
the  usual  way  as  a  joint  Hindoo  family,  carrying  on  their  Father's  business  of  Iron 
and  Brass  Founders.  ' 

Muddoosoodun  Chunder,  one  of  the  Sons,  married  the  Respondent.  Sreemulty 
Bamasoondery  Dossee,  in  1847,  and  died  soon  afterwards  intestate,  leaving  lier, 
then  only  about  eleven  years  of  age,  his  sole  Widow  and  heiress.  He  had  no  Son, 
but  left  two  Daughters  by  a  former  marriage. 

Part  of  the  co-partnership  assets  consisted  of  Compajiy's  paper,  wliich  Muddoo- 
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soodun  Chunder,  bflore  lii.s  death,  iiidor.sed  in  Ijlank  and  transferred  to  his  four 
Brothers. 

Another  Son  of  the  Testator,  Goluckchuiider  Cliunder,  died  in  September,  1851, 
intestate,  without  any  issue,  leaving  two  \Yidow.s,  the  Appellants,  Berinonioye  Dossee 
and  Comuliiioiiev  Dossee. 

Towards  the  end  of  the  year  1855  the  Kespondent,  Sreeujutty  Bamasoondery 
Dossee,  who  had  left  her  Hu.sband's  relations  and  gone  to  the  house  of  her  Father, 
and  who  was  ignorant  that  Ranitonoo  Chunder  had  left  a  Will,  tiled  a  Bill  in  the 
Supreme  Court  against  liis  tliree  then  surviving  Sons  and  the  [45]  Widows  of 
(ioluckcliunder  Chunder,  claiming  one-fifth  of  Ranitonoo  Chunders  e.state,  on  tlie 
ground  of  hi.s  iiaving  died  intestate.  The  surviving  Sons,  by  their  answer,  set  up 
as  a  defence,  that  Ranitonoo  Chunder  had  made  the  above  Will,  and  the  Respondent's 
Bill  was,  tlierefore,  on  tiie  liearing.  dismissed  with  costs,  and  the  decision  w-as 
affirmed  on  a  re-hearing.  Anotlier'suit  was  instituted  by  her,  but  abandoned  for 
want  of  means  to  carry  it  on. 

The  Respondent  then  in.stituted  the  present  suit.  In  lier  Bill  of  Complaint  slie 
set  out  the  above-mentioned 'Will,  and  stated,  in  substance,  that  the  Brothers  re- 
mained joint  without  effecting  any  partition,  and  that  the  income  greatly  exceeded 
the  expenditure,  and  that  there  had  been  a  large  increase  to  the  estate  between  the 
time  of  the  death  of  Ranitonoo  Chunder  and  Muddoosoodun  Cliunder,  and  that  all 
the  estate  and  increase  liad  come  into  the  possession  of  his  surviving  Brothers,  and 
that  they  had  made  large  profits  thereout ;  and  after  setting  up  the  different  legal 
views  tliat  might  be  taken  of  lier  position,  pra:yed  to  the  following  effect: — First, 
to  have  the  Will  established  and  her  rights  declared;  second,  if  the  Court  should 
think  her  entitled  to  her  Husband's  share  of  the  whole  estate,  then  for  an  account  and 
liartition,  and  for  allotment  to  her  of  one-fifth  of  the  whole;  third,  if  the  Court  sliould 
not  so  think,  then  for  a  declaration  that  her  Husband,  taking  under  the  Will  a 
vested  interest  in  one-fifth  of  his  Father's  estate,  became  absolutely  entitled  to  one- 
fifth  of  the  accumulated  income  of  the  joint  estate,  and  additions  thereto,  from  the 
time  of  his  Father's  death  to  his  own  death,  and  that  the  Plaintiff,  as  his  Widow  and 
heiress,  was  entitled  to  the  wliole  thereof;  [46]  fourth  and  fifth,  for  the  necessary 
accounts  and  Orders  for  payment,  in  the  event  of  the  Court  giving  such  relief  as 
sought  by  the  third  paragraph  of  the  prayer;  sixth,  if  the  Court  should  not  grant 
either  of  these  pr^ers,  then  in  the  alternative  for  maintenance  and  religious 
expenses,  and  a  reference  to  ascertain  the  amount ;  the  seventh,  eighth,  and  ninth, 
were  the  usual  prayer  for  admission  of  assets,  a  Receiver,  and  further  relief. 

The  Defendants,  Nilmoney  Chunder,  Goooolchunder  Chunder,  and  Bissonauth 
Chunder,  filed  a  demurrer,  plea,  and  answer.  The  ground  taken  by  the  demurrer 
was  that,  under  the  AVill  of  Raintonoo  Chunder,  the  interest  of  Muddoosoodun 
Chunder,  in  his  e.state,  was  liable  to  be  divested,  and  did  in  fact  become  divested 
upon  his  dying  without  a  Son  and  leaving  a  Daughter  ;  and  that  the  Plaintiff'  had 
no  right  to  anything  save  her  expenses,  if  she  remained  in  the  Testator's  family, 
and  in  the  sum  of  Rs.  2000  if  she  left ;  and  also  that,  as  the  Sons  were  joint  up  to 
the  deatli  of  Muddoosoodun  Chunder,  and  no  partition  had  taken  place,  his  right 
to  the  accumulations  or  increase  was  divested  by  his  death.  By  the  plea  they  set 
up  the  fact,  that  the  Plaintiff  had  left  the  house,  as  a  defence  to  any  claim  for 
maintenance  or  account ;  and  by  the  answer  the  Defendants  admitted,  that  the  sum 
of  Rs.  2000  was  due  to  the  Respondent,  Sreemutty  Bamasoondery  Dossee,  but  claimed 
a  set-off  for  the  costs  of  the  two  former  suits. 

The  answer  of  the  other  Defendants  put  the  Plaintiff  to  the  proof  of  the  several 
facts  stated  in  the  Bill,  and  referred  the  questions  of  law  to  the  Judgment  of  the 
Court. 

On  the  26th  of  September,  1859,  the  demurrer  came  [47]  on  for  argument  before 
the  full  Court,  and  was  overruled,  with  costs,,  the  Defendants  being  ordered  to 
answer. 

The  other  Defendants  filed  their  answer,  by  which,  while  raising  the  same  points 
of  law  as  already  taken,  they  disputed  several  of  the  allegations  in  the  Bill  as  to  the 
expenditure  of  income. 

The  Plaintiff  joined  issue  on  the  answers.     The  cause  became  abated  by  the  death 
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of  Sri  Gocookhoiider,  and  was  revived  against  his  Widiiw,  Sreeiiiutty  Khantoiuoye 
Dossee. 

Tlie  eause  \vas  lieard  liel'ore  tlie  Chief  Justice,  Sir  Barnes  Peaeoek,  and  the 
Justiees,  Sir  Charles  Jaeksou  and  Sir  Mordaunt  Wells.  The  material  part  of  tlie 
judguieut  liy  the  Cliief  Justice,  which  was  sent  witli  the  Record,  as  tiie  reasons  of 
the  Court,  was  in  these  terms: — "The  Will  of  Kanitonou  Chunder  is  ambiguously 
worded,  but  we  think  it  clear,  from  the  second  paragrapii,  that  it  was  tiie  intention 
of  the  Testator,  that  if  any  of  his  Sous  should  die  without  leaving-  Sons  (the  last  word 
"Sons'  prol)ably  including  Grandsons  and  Great-grandsons  in  the  male  line),  his 
Widow  should  not  take  his  share  of  the  corpus  of  the  estate,  and  that  neither  iiis 
Daughters  nor  his  Daughters'  Sous  should  take  it — for  provision  is  expi'essly  made 
Ijy  that  paragraph  both  for  the  Widow  and  Daughters  of  such  Son  and  for  the  Sons 
of  such  Daughters.  There  is  no  express  gift  over  of  the  rurpiis  of  the  estate  in  the 
event  of  any  of  the  Sons  of  the  Testator  dying  without  leaving  Sons,  as  there  was  in 
the  Will  of  Uustomdoss  Mullick,  which  formed  the  subject  of  the  dispute  in  the  ease 
of  SreeiuMttt/  Soorjeemuitee  Dossie  v.  DenobunJcto  MuJIirk  (6  Moore's  Ind.  App. 
Cases,  p.  526)  ;  but  we  think  it  clear,  that  it  wa.^  tiie  [48]  intention  of  the  Testator, 
that  if  any  of  his  Sons  should  die  '  without  leaving  Sons,'  the  Widow  and  Daughters 
and  Daugiiters'  Sous  should  not  inherit  the  Son's  share  of  the  estate  which  he  took 
under  his  Father's  Will.  It  was  contended,  on  the  part  of  the  Plaintiff,  that  the 
Sons  took  merely  a  life  estate  under  the  Will,  and  an  absolute  estate  in  the  reversion, 
which  was  undisposed  of  by  the  Will,  by  descent.  We  are  of  opinion,  however, 
that  they  did  not  take  merely  a  life  estate  under  the  Will,  and  are  inclined  to  tiiink 
that  they  took  an  absolute  estate  in  the  property  which  belonged  to  the  Testator  at 
the  time  of  his  death,  the  estate  of  each  Son  being  defeasible  and  going  over  to  the 
next  heirs  of  the  Testator  in  exclusion  of  the  Widow,  Daughter  and  Daughters' 
Sons,  or  such  Son  of  the  Testator's  dying  without  leaving  a  Son  or  a  Grandson,  or 
a  Grea(>grandson  in  the  male  line  at  the  time  of  his  death — for  in  the  case  of 
Hindoos  there  is  no  distinction  between  real  and  personal  estate — and  the  declara- 
tion that  the  W'^idow  would  be  unable  to  make  any  claim  or  demand  to  her  Husband's 
suitable  share  in  the  event  of  his  dying  leaving  no  Sons  and  leaving  a  Widow,  shows 
that  the  words  '  From  amongst  my  aforesaid  Sons,  God  forbid  should  any  die  witiiout 
Sons,  that  is,  die  not  leaving  Sons,'  applied  strictly  to  the  Sons  of  the  Testator 
described  in  the  fir.st  paragraph  of  the  Will,  and  were  not  intended  to  refer  to  an 
indefinite  failure  of  male  issue  of  the  body  of  such  Son.  It  is  not  necessary,  how- 
ever, to  determine  what  estate  the  Sons  took  under  the  Will.  We  think  it  clear, 
tiiat  they  did  not  take  any  estate  under  the  Will,  either  in  possession  or  reversion, 
inheritable  by  their  Widows  in  the  event  of  their  dying  without  leaving  Sons, 
[49]  This,  however,  applies  to  that  which  was  the  subject  of  the  devise,  and  not 
to  the  accumulations.  They  formed  no  part  of  the  estate  of  Ramtonoo  Chunder. 
thej'  had  no  existence  at  the  time  of  his  death,  and  were  consequently  no  part  of  the 
property  which  he  could  devise  or  which  he  intended  to  devise  by  his  Will.  Upon 
this  point  we  think,  that  the  decision  of  the  Privy  Council  in  the  case  above  alluded 
to  is  clear,  and  we  cannot  draw  any  substantial  distinction  between  that  case  and 
the  present  one  in  this  respect.  The  second  paragrapii  says,  "  From  amongst  mv 
aforesaid  Sons,  God  forbid  should  any  die  without  Sons,  etc.,'  she  (meaning  the 
Son's  Widow)  will  be  unable  to  make  claim  to  her  Husband's  suitable  share.  This 
shows  that  the  Testator  intended  that  each  of  his  Sons  was  to  take  a  share  which, 
but  for  the  second  paragraph,  would  descend  to  his  Widow.  It  was  contended  in 
argument,  that  the  Sons  were  jirohibited,  by  the  first  paragraph  of  the  Will,  from 
making  partition,  and  consequently  that  the  increment  followed  the  principal. 
But  it  was  clearly  pointed  out  in  the  judgment  of  Lord  Justice  Turner,  in  the  case 
to  which  we  have  referred  (6  Moore's  Ind.  App.  Cases,  p.  553),  that,  '  admittino-  tho 
family  to  have  been  joint,  and  the  Sons  joint  in  estate,  the  right  of  any  one  of  the 
co-shares  would  not,  under  the  Hindoo  law,  pass  over,  upon  his  death,  to  the  other 
co-sharers  :  it  would  be  part  of  the  estate  of  the  deceased  co-sharer,  and  would 
devolve  upon  his  legatees,  or  his  natural  heirs.'  Admitting,  therefore,  that  the 
accumulations  became  joint  estate,  the  share  of  such  accumulations  belonging  to  each 
Son  would  in  ordinary  course  jjass  to  his  natural  heirs,  unless  there  is  something 
in  the  W^ill  to  prevent  it.  [50]  In  the  case  of  Muddoosoodun  Chunder,  the  Plaintiff, 
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his  Widow,  was  his  heir.  The  authority  already  cited  shows  that  the  Will,  although 
it  operated  upou  the  cuiffiis,  did  not  operate  upon  the  accumulations,  although  they 
accrued  whilst  the  corpug  remained  joint.  It  also  proves,  that  the  rule  of  Hindoo 
law,  that  tlie  increment  follows  the  principal  where  the  parties  are  joint  in  estate, 
cannot  be  carried  to  this  extent,  that  the  accumulations  must  go  wherever  the 
j)rincipal  goes,  for  in  that  case  the  principal  went  over  to  the  surviving  Sons  Ijy 
the  Will,  whereas  tlie  deceased  Son's  share  of  the  accumulations  passed  to  his  Widow 
by  descent.  It  must  be  admitted,  that  in  the  case  cited,  the  Testator  did  not,  as 
in  this  case,  impose  the  obligation  that  the  Sons  should  not  make  partition  of  the 
rurjMi.s,  but  in  that  case,  although  the  Sons  were  not  prohibited  from  making  partition, 
they  did  not  in  fact  divide  the  estate,  and  we  are  unable  to  see  what  dift'erence  the 
proliibition  made,  when  in  fact,  as  in  the  present  case,  there  was  no  partition. 
It  should  also  be  remarked,  that  in  the  present  case,  so  far  from  there  being  a  pro- 
hibition from  dividing  the  accumulations,  which  are  now  the  only  subject  of  con- 
sideration, the  Sons  were  expressly  authorized  to  divide  them.  The  first  paragraph 
clearly  contemplates  that  the  Sons  might  make  partition  of  something.  It  says, 
'  Should  rlicy  disagree  and  wish  to  separate,  then  deducting  my  real  and  personal 
properties,  business,  trading  business,  etc.,  they  shall  be  unable  to  make  and  take 
a  partition  and  division  and  demarcation  on  account  of  my  regulated  acts,  cere- 
monies, etc.,  and  family  expenses,  and  the  profits  and  losses  of  my  trading  business, 
and  after  deducting  the  establishment  charges,  the  surplus  proceeds  of  the  money 
[51]  that  shall  remain  out  of  the  same  they  will  receive  their  suitable  shares.'  As 
we  read  this  part  of  the  Will,  we  think,  that  it  was  the  intention  to  exclude  the 
corpus  from  partition  '  on  account  of  '  the  Testator's  regulated  acts  and  ceremonies, 
etc.,  in  other  words,  that  the  corpu.f  should  remain  entire  for  the  purpose  of  making 
provision  for  his  regulated  acts,  religious  ceremonies,  family  expenses,  and  any 
losses  of  business.  This  would  be  clear  if  the  word  '  thereof  '  had  been  inserted 
after  the  word  '  demarcation,'  and  the  word  '  losses  '  alone  had  been  used  instead  of 
the  '  profits  and  losses  '  of  the  trading  business,  etc.  To  use  the  Testator's  words 
■  my  real  and  personal  properties  and  business,'  etc.,  that  is  to  say,  the  coi-pns  of  the 
estate,  were  to  be  deducted  or  set  apart,  and  not  to  become  the  subject  of  partition  ; 
the  establishment  charges  were  also  to  be  deducted  from  the  receipts,  and  then  the 
'  surplus  proceeds,'  '  or  the  money  that  shall  remain,'  were  to  be  divided,  and  each 
Son  was  to  take  a  share.  It  is  not  necessary  to  determine  whether,  upon  the  death  of 
one  of  the  Sons  leaving  Sons,  his  Sons  would  have  been  precluded  from  demanding 
a  partition  of  the  corpus,  as  that  cpiestion  does  not  arise  in  the  present  case.  The 
reason  why  the  Widow  did  not  take  the  corpus  is,  that  she  was  expressly  excluded  by 
the  Will  from  inheriting  from  her  Husband  that  which  was  the  subject  matter  of  the 
devise.  The  rule  of  Hindoo  law  which  says,  that  the  increment  follows  the  principle, 
does  not  apply  to  prevent  the  Plaintiff  from  taking  her  Husband's  share  of  the 
accumulations,  if  we  are  correct  in  holding,  upon  the  authority  of  the  case  above 
referred  to,  that  the  Will  did  not  operate  upon  the  accumulations,  and  that  the  rule 
of  Hindoo  [52]  law  did  not  so  far  connect  the  increment  with  the  principal  as  to 
make  the  Will,  by  construction,  operate  upon  those  accumulations  which  had  no 
existence  in  the  lifetime  of  the  Testator,  or  convert  them  into  part  of  his  estate. 
If  the  Sons  in  their  lifetime  had  severed  in  estate,  and  they  were  not  prohibited 
from  so  doing,  so  far  as  the  accumulations  were  concerned,  the  accumulations  in 
respect  of  each  Son's  share  would  have  belonged  to  the  owner  of  that  share,  accord- 
ing to  the  principle  laid  down  by  the  Privy  Council  before  cited  (6  Moore's  Ind. 
App.  Cases,  p.  554)  :  and  there  is  neither  any  express  declaration  nor  any  necessary 
inference  from  which  it  can  be  inferred  that  the  Testator  intended  that  the  Sons 
might  divide,  and  that  each  Son  might  take  his  share  of  the  accumulations  if 
they  chose;  but  that  if  the  Sons  should  continue  joint,  their  shares  of  that  which 
did  not  exist  at  the  time  of  the  Testator's  death  should  go,  wherever  the  corpus 
of  his  estate  should  go,  either  as  part  of  the  subject  matter  devised  by  his  Will,  or 
as  part  of  his  estate.  We  doubt  whether,  if  such  an  intention  were  clear,  the  law 
would  give  force  to  it.  for  it  would  be  an  intention  to  control  by  W^ill  that  which 
had  no  existence  in  the  Testator's  lifetime.  To  use  the  words  of  the  Privy  Council, 
'  Equality  among  the  heirs  is,  as  we  understand,  the  spirit  of  the  [Hindoo]  law. 
The  law  does  not  treat  the  principal  and  the  increment  as  undistinguishable   in 
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tlieir  nature,  lor  there  is  no  doubt  they  may  he  severed  ;  Init  it  treats  them  as  united 
for  the  purpose  of  dividintr  them  equally  amongst  all  the  united  family,  that  is, 
amongst  all  the  heirs;  and  if  that  entire  quality  cannot,  as  in  the  present  ease  in 
consequence  of  the  disposition  of  the  Will  it  cannot,  be  obtained,  the  [53]  partial 
attainment  of  it  seems  to  us  to  be  more  in  the  spirit  of  the  Hindoo  law,  than  its 
total  rejection  '  (6  Moore's  Ind.  App.  Cases,  555).  Upon  the  autimrity,  tlien,  of 
tiie  above  case,  we  are  of  opinion,  that  in  consequence  of  the  disposition  of  the  Will, 
Muddoosoodun  Chunder's  share  of  the  rurpiix  did  not  pass  to  his  Widow  upon  his 
death  without  leaving  a  Son.  but  that  his  share  of  the  accumulations  was  not  affected 
by  the  Will,  and,  therefore  (according  to  the  ordinary  rules  of  descent  adopted  by 
the  Hindoo  law),  pa.ssed  to  his  Widow,  there  being  no  precept  of  Hindoo  law  which 
prohibits  accumulations  from  being  severed  from  the  principal,  and  requires  that 
whenever  the  former  goes,  the  latter  must  go  likewise.  If  the  Sons  had  divided  the 
accumulations  in  their  lifetime,  being  prohibited  from  dividing  the  corpu-'i,  there 
would  necessarily  have  been  a  separation  of  the  increment  from  the  principal.  We 
are  further  of  opinion,  that  the  W^idow,  having  ceased  to  continue  in  the  family. 
is  entitled  to  recover  the  Rs.  2000,  as  directed  by  the  second  paragraph  of  the 
Will,  instead  of  receiving  the  expenses  of  the  acts  and  ceremonies  |)roper  for  her 
to  perform.  This  sum  she  is  entitled  to  under  the  Will  of  the  Testator,  inde- 
]ieiidently  of  what  she  inherits  from  her  Husband.  It  is,  therefore,  no  more  affected 
by  her  having  succeeded  to  her  Husband's  share  of  the  accumulations  which  formed 
no  [lart  of  the  Testator's  estate,  than  it  would  have  been  by  her  succeeding  to  any 
part  of  her  Husband's  self-acquired  property,  or  b}-  her  having  succeeded  to  his 
share  of  the  accumulations  if  lie  had  separated  from  his  Brothers  in  his  lifetime, 
and  had  taken  his  share  of  the  accumulations  under  the  provisions  of  the  first 
paragraph  of  the  [54]  Will  under  a  partition  completed  a  few  days  before  his 
death.  The  corjyus  of  the  estate,  and  not  the  accumulations,  was  the  property 
charged  with  the  family  expenses,  including  the  acts  and  ceremonies  to  be  performed 
by  the  Widow  if  she  remained  in  the  family.  She  is,  therefore,  in  our  opinion, 
entitled  to  the  Rs.  2000,  as  well  as  to  her  Husband's  share  of  the  accumulations. 
All  question  of  incontinence  on  the  part  of  the  Widow  was  abandoned  by  the 
Defendants  at  the  trial.  As  tlie  Widow  was  entitled  to  her  Husband's  share  of  the 
accumulations  innnediately  upon  his  death,  she  is  entitled  to  any  profits  which  may 
have  been  realized  in  respect  of  such  share.  Her  Hu.sband's  share  of  the  accumula- 
tions she  takes  by  descent  from  liim,  and  she  will,  tlierefore,  hold  it  as  a  Hindoo 
Widow  in  the  manner  prescribed  by  the  Hindoo  law.  The  Rs.  2000  she  takes  under 
the  Testator's  Will,  and  not  by  descent  from  her  Husband.  She  was  entitled  to 
receive  that  amount  from  the  time  at  which  she  left  the  family  dwelling-house,  and 
she  is,  therefore,  entitled  to  interest  thereon  from  that  time  at  the  rate  of  six  per 
cent.     It  must  be  referred  to  the  Master  to  take  the  necessary  accounts." 

The  decree  founded  on  this  judjiinent  was  to  the  following  effect: — First,  it 
declared  the  Will  of  Ranitonoo  Chunder  well  proved,  and  ordered  the  same  to  be 
established,  and  the  trusts  thereof  carried  out.  Second,  it  declared  that  the  Respond- 
ent was  not  entitled  to  succeed  to  her  deceased  Husband's  share  of  the  property 
which  his  Father  left  at  the  time  of  his  death  ;  and,  thirdly,  it  declared,  that  "  Mud- 
doosoodun Chunder  was  entitled  absolutely  to  one-fifth  of  the  accumulation  and 
increase  (if  any)  of  [55]  the  joint  property,  moveable  and  immoveable,  which  accrued 
from  the  time  of  the  death  of  the  Testator  down  to  the  time  of  the  death  of  Muddoo- 
soodun Chunder  ;  and  that  the  Plaintiff,  as  such  Widow  and  heiress  of  Muddoosoodun 
Chunder,  became,  on  the  death  of  Muddoosoodun  Chunder,  and  was  entitled  to  such 
one-fifth  share  of  the  accumulations  and  increase,  and  also  to  the  gains  and  profits, 
if  any.  which  have  accrued  upon,  or  in  respect  of,  the  one-fifth  share  of  the 
accumulations  and  increase,  or  which  have  been  made  or  realized  by  the  use  thereof 
since  the  death  of  Muddoosoodun  Chunder,  the  same  to  be  held,  possessed,  and 
enjoyed  by  her  as  a  Hindoo  Widow.  Fourth,  it  also  gave  her  absolutely  the  legacy 
of  Rs.  2000,  with  interest  :  and,  fifth,  it  referred  the  cause  to  the  Master  to  take  the 
accounts  of  accumulations,  increase,  and  profits,  and  all  necessary  accounts  for 
carrying  out  the  decree. 

The  appeal  was  from  this  decree. 

Sir  R.  Palmer,  l:^).C.,  and  Mr.  Leith,  for  the  Apiiellants. — According  to  the  true 
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constructions  of  the  Will,  havinfj;  regard  to  the  iiioideiits  of  property  in  the  posses- 
sion iind  enjojnnent  of  a  joint  and  undivided  Hindoo  family,  the  Plaintili',  as  tlie 
AVidow  and  legal  representative  of  her  deceased  Husband,  a  member,  at  the  time 
of  his  death,  of  a  joint  family,  was  not  entitled  to  claim  any  share  in  the  undis- 
tinguishable  and  unseparated  increment  formed  of  the  surplus  income  of  the  joint 
property,  or  of  such  increment  as  the  Testator  expressly  prohibited  partition  being 
made  of,  which  comprised  his  estate  and  business  at  the  time  of  his  death,  having 
intimated  his  desire  that  his  family  should  continue  joint.  This  is  [56]  similar  to 
a  devise  to  Executors,  with  direction  either  to  carry  on  a  jiarticular  trade  or  liusiness, 
which,  according  to  the  principles  recognized  in  Courts  of  Equity,  only  creates  a 
trust.  Here  the  Testator's  five  Sons  took  care  that  no  partition  ever  took  place, 
and  Muddoosoodun  Chunder  continued,  after  the  death  of  the  Testator,  in  all  respects 
joint  with  his  iJrothers  in  estate,  food,  and  worship,  up  to  the  time  of  his  death.  Tlie 
('ourt  should,  therefore,  have  decided  that,  as  no  separate  interest,  either  in  the 
corpus  or  in  the  increment,  ever  vested  in  him  in  his  lifetime,  nothing  passed  at 
his  death  to  his  Widow.  It  is  important  to  bear  in  mind,  that  Muddoosoodun 
Chunder,  along  with  his  four  Brothers,  acquiesced  in  and  gave  effect  to  the  pro- 
hibition in  the  Will  against  partition,  and  dealt  with  the  accumulations  and  increase 
formed  from  the  surplus  income  of  the  Testator's  estate  as  an  increment  to,  and  as  an 
integral  portion  of,  the  original  joint  estate.  It  follows,  therefore,  that  the  Plaintiff, 
as  his  Widow  and  heiress,  claiming  title  through  him  after  his  death,  was  bound 
by  liis  acts  during  his  life,  and  could  not,  therefore,  claim  any  account  of  such 
accumulations  and  increase  ;  or  any  partition  or  separation  of  the  increment  from 
the  original  joint  estate  in  respect  of  the  one-fifth  share  of  her  deceased  Husband  in 
the  estate.  It  is  a  familiar  rule  of  Hindoo  law,  that  accunmlations  go  with  the 
capital;  and  it  has  been  held  that  increment  follows  principal,  Gooroofhurn  Doss 
V.  Golucktnmie y  Dossee  (1  Fulton.  165)  :  Frawkissen  Mitfrr  v.  Muttoos'nideri/  Dos.sre 
(ib.,  .389).  Until  partition,  and  even  after  an  inchoate  partition,  the  rights  of  co- 
sharers  are  not  varied,  the  whole  remains  common  stock.  Daya-bhaga,  ch.  VI.,  sec. 
I.,  par.  50  ;  ch.  XII.,  par.  1  ;  Mitacshara,  ch.  I.,  sec.  IV.,  par.  30  ;  [57]  Strange's 
■  Hindu  Law,"  Vol.  I.,  p.  199  [2nd  Edit.] ;  W.  H.  Macnaghten's  "  Hindu  Law,"  Vol. 
II.,  p.  162.  Sonatiin  Bysark  v.  Sreeinutty  Jucfgutsoviidree  Dossce  (8  Moore's  Ind. 
App.  Cases,  66).  The  High  Court  in  a  great  measure  founded  their  judgment  upon 
the  case  of  Sreemutty  Soorjeenwney  Dossee  v.  Denobiindoo  Munich  (6  Moore's  Ind. 
App.  Cases,  526)  as  to  the  Plaintiff's  right  to  the  share  of  the  accumulations  arising 
from  the  surplus  income  i  but  that  case  is  distinguishable  from  the  present,  as  there 
was  a  gift  over  to  the  surviving  Sons,  which  is  not  to  be  found  in  this  Will.  Even 
if  the  decree  was  right  in  declaring  the  Plaintiff  entitled  to  her  Husband's  one-fifth 
share  in  the  increment  of  the  estate.  3'et  the  whole  of  the  Company's  paper  ought  to 
have  been  by  the  decree  especialh'  excepted,  therefi'om,  inasmuch  as  the  same  had 
been  indorsed  and  transferred  in  his  lifetime,  in  anticipation  of  his  death,  to  his 
four  Brothers  by  the  Plaintiff's  Husband.  According  to  the  decree,  he  had  an 
absolute  interest  in  the  one-fifth  share  in  such  increment,  and,  therefore,  had  full 
power  to  alienate  the  same,  whether  such  alienation  was  to  take  effect  in  his  life- 
time or  on  his  death,  by  way  of  testamentary  disposition.  So,  again,  the  Respondent, 
as  the  Widow  of  a  Son  dying  without  leaving  a  Son,  having  left  the  house  of  the 
Testator,  and  gone  to  live  elsewhere,  is  expressly  excluded  by  the  Will  from  any 
participation  in  or  claim  to  the  estate  in  respect  of  her  Husband's  share  therein, 
except  as  to  the  legacy  of  Rs.  2000,  bequeathed  to  her  on  that  event,  namely,  the 
leaving  the  house.  The  Defendants  having  admitted  assets  sufficient  to  pay  the 
legacy  of  Rs.  2000,  no  general  account  should  have  been  directed  b}-  the  Court 
below. 

[58]  Mr.  Kar,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Respondents.— The  Court 
below  has  put  a  proper  construction  on  the  Will.  The  five  Sons  of  the  Testator  took 
an  absolute  estate  in  his  property.  They  continued  joint  in  family,  without  parti- 
tion, so  that  on  the  Plaintiff's  Husband's  death,  his  share  fell  in  to  the  surviving 
Brothers.  All  that  the  Plaintiff  could  be  entitled  to  b}'  Hindoo  law  was  one-fifth  of 
the  accumulations,  which  she  took  by  succession  on  her  Husband's  death.  The  case 
is  on  all  fours  with  Sreeinutty  Soorjeemoney  Dossee  v.  Denohundoo'  Midlic  (6  Moore's 
Ind.  App.  Cases,  526),  and,  unless  that  case  is  to  be  overruled,  it  must  govern  the 
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present.  There  it  Avas  held  ]>y  this  Tribunal,  upon  the  construction  of  the  Will  of 
a  Hindoo  nearly  similar  in  tenus  with  the  Testator's  Will,  that,  in  the  absence  of 
any  direction  of  the  Testator  that  his  Sons  sliould  continue  a  joint  family,  sucli 
intention  could  not  be  imported  into  the  Will,  and  that  the  Testator's  intention  being, 
that  his  five  Sons  should  enjoy,  durin-;  their  lives,  the  interest  of  their  respective 
shares  in  the  property  ;  therefore,  although  one  of  the  Son's  share,  who  had  died,  went 
over  to  the  surviving  Sons,  his  W'idow  was  entitled  to  one-tlftli  of  the  surplus  income 
which  had  accumulated  since  the  Testator's  death,  and  during  lier  Husl)and's  life- 
time, and  the  increment  arising  out  of  such  accumulations.  So'iiafiiii  Bi/xark  v. 
Sreeintitty  Jiq/yiitsoondrer  Doxxef  (8  Moore's  Ind.  App.  Cases,  6G)  is  not  at  variance 
with  the  principles  laid  down  in  the  former  case,  the  only  distinction  lieing,  that  the 
Testator  directed  that  the  property  should  never  lie  divided  ;  by  his  Sons,  their  Sons, 
or  Grandchildren  in  succession,  and  that  they  [59]  should  enjoy  the  surplus  proceeds 
only.  In  the  event  that  has  happened,  namely,  the  Plaintiff  liaving  left  the  family 
house,  she  became  entitled,  irrespective  of  her  right  by  descent  as  her  Husband's 
heiress,  under  tlie  Will  to  the  specific  bequest  of  Rs.  2000. 
Their  Lordshi))s  judgment  was  delivered  by 

The  Right  Hon.  Lord  Komilly. — Their  Lordships  are  of  opinion,  that  tiie  decree 
of  the  Supj-eme  Court  of  Judicature  at  Calcutta  is  correct.  It  is  a  question  upon 
the  construction  of  the  Will,  and  the  meaning  of  the  Testator  is  to  be  ascertained 
by  the  words  which  he  has  made  use  of,  having  regard  to  the  laws  which  prevail  in 
India  relative  to  these  subjects. 

It  is  inaportant,  in  the  first  place,  to  considel'  what  is  tlie  nature  of  the  interest 
which  he  has  given  to  liis  Sons.  He  has  directed  his  Sons,  using  the  words,  "  con- 
tinuing joint  in  food,"  to  take  care  of  and  look  after  his  property,  moveable  and 
inmioveable,  and  carry  on  his  trading  business.  It  is  to  be  observed,  that  this 
intere.st  is  not  accurately  represented  by  the  words  ''joint  estate''  in  England,  for 
if  he  had  given  the  property  simply  to  the  Sous,  with  no  further  direction  than 
that  they  should  live  jointly  in  respect  of  food,  and  one  of  the  Sons  had  died,  his 
share,  with  all  the  accretions,  would  have  gone  to  his  heir,  to  the  person  -who  was 
entitled  to  inherit  according  to  the  Hindoo  law,  so  that  in  point  of  fact  the  interest 
was,  as  regards  succession,  more  analogous  to  the  tenancy  in  common  which  pre- 
vails in  England.  It  is  also  pmper  to  observe,  tliat  no  analogy  exists  between  the 
present  case  and  that  to  which  it  was  endeavoured  to  be  likened,  viz.,  where  a 
Testator  in  England  has  given  the  property  to  Executors  for  the  purpose  of  [60] 
carrying  on  his  trade,  in  which  case  a  trust  is  imposed  upon  the  Executoi-s,  who  take 
no  beneficial  interest  in  it.  and  the  question  is,  how  the  profits  of  that  trade  are  to 
be  divided  amongst  the  persons  who  are  pointed  out  by  the  Testator.  It  is,  there- 
fore, in  this  case  important  to  observe,  whether  the  Testator  has  pointed  out  in  his 
W^ill  how  the  share  of  his  property  is  to  go,  upon  the  death  of  any  one  of  his  Sons, 
:ind  also  how  far  that  direction  extends.  According  to  the  Will,  if  one  of  the  Sons  had 
died,  leaving  a  Son,  the  share  of  the  Son  so  d3'ing  would  have  gone  to  his  Son,  or, 
in  other  words,  the  Grandson  of  the  Testator.  It  is  only  in  the  event  of  his  Son 
not  leaving  a  Son  that  the  Testator  has  directed  that  the  share  shall  go  to  the 
survivors.  This  is  of  the  more  importance,  because  their  Lordships  are  of  opinion, 
that  this  construction  is  not  lightly  to  be  inferred,  but  that  it  is  necessary  that  the 
Testator  should  express  distinctly  what  liis  intention  is.  This  they  think  that  he 
has  done.  It  was  argued  that  a  considerable  distinction  existed  between  this  case 
and  tlie  case  of  Sreem.iifii/  Soorjeeinonei/  Don-fee  v.  Deiiobiiiu!oo<  Mnllifk  (6  Moore's 
Ind.  App.  Cases,  526),  because  in  that  case  one-fifth  was  given  to  each  Son,  and  if 
one  died,  the  fifth  wa,s  given  over  :  but  their  Lordshi])s  are  of  opinion,  that  the  effect 
of  this  Will  is  to  direct  that  the  share  which  each  Son  took,  and  which  would  have 
gone  to  liis  heirs  according  to  the  Hindoo  law,  was,  in  the  case  of  any  one  of  his 
Sons  leaving  no  Son,  directed  to  go  to  the  other  Sons,  if  not  in  express  words,  still 
bv  a  necessary  inference  to  be  drawn  from  the  expressions  u.sed  b.y  him,  and  this  is 
indeed  the  contention  of  the  Respondents,  and  was  .so  held  in  the  Court  below,  from 
which  decision  the  Appellants  have  not  a]  pealed.  The  question  is,  [61]  whether  the 
share  of  profits  made  during  the  joint  lives  of  the  .Sons  which  belonged  to  the  deceased 
Son  follows  his  share  of  the  capital  and  goes  over  to  the  other  Sons.     In  the  first 
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place,  it  is  to  be  observed,  that  the  Testator  has  given  no  direction  to  accumulate; 
it  remains,  therefore,  to  be  seen,  whether  the  Court  can  find,  from  the  words  of  the 
Will,  as  was  argued,  an  irresistible  inference  that  such  was  the  intention  of  the 
Testator.  Tliis  is  the  more  important,  because  in  the  case  of  Scmattm  Bymck  v. 
Sreemiiity  Jiir/yutsooudree  Dotssee  (8  Moore's  Ind.  App.  Cases,  66),  which  is  relied 
upon  as  governing  this  case,  there  is  an  express  direction  to  accumulate.  It  was 
there  directed  that  the  surplus  was  to  be  added  to  the  capital.  There  is  an  absence 
of  that  in  this  case.  It  is  admitted  that  the  Testator  could  not  dispose  of  the  pro- 
perty of  his  Son,  or  prevent  the  heir  of  the  Son  from  inlieriting  his  property;  there- 
fore, the  only  question  here  is,  whether  tlie  Testator  has  directed  the  accumulations 
of  the  property  to  be  added  to  and  made  part  of  his  own  property,  because  if  he  has 
not,  it  was  the  property  of  the  Son,  and  the  Testator  had  no  power  of  disposing  of  it. 
In  this  view  of  the  case  their  Lordships  think  that  this  Will,  on  whichever  con- 
struction it  i.s  taken,  shows  an  absence  of  any  direction  to  accumulate.  The  first 
direction  is,  that  the  Sons  should  live  joint  in  respect  of  food,  and  that  they  should 
carry  on  the  trading  business,  and  so  forth.  If  the  Will  had  stopped  there,  the  only 
result  would  have  been,  that  upon  the  death  of  this  Son  his  heir  would  have  taken 
his  .share  in  the  business;  but  the  Will  goes  on  to  give  a  direction,  that  should  the 
Sons  disagree,  then,  after  making  certain  directions  as  to  the  application  of  the 
income,  the  surplus  was  to  be  partitioned  [62]  equally  amongst  them.  That  is 
directly  opposed  to  any  accumulation.  Xor  does  the  Testator  give  any  direction 
whatever  in  respect  to  what  is  to  be  done  with  the  profits  before  they  disagree  and 
separate.  It  would  follow,  therefore,  if  the  Will  ended  there,  that  the  profits  arising 
from  the  business  would  be  the  .separate  property  of  each  of  the  five  Sons  in  fifths, 
after  they  had  provided  for  the  carrying  on  of  the  business.  We  find  nothing  in 
the  subsequent  parts  of  the  Will  which  interferes  with  that.  The  second  section  is 
the  only  part  of  the  Will  which  relates  to  this  subject.  The  Testator  there  directs, 
that  if  any  of  the  Sons  should  die  without  a  Son,  then  that  the  Daughters  of  that 
Son  should  receive  Rs.  100,  and  his  widowed  Wife,  if  she  lived,  being  included  as  a 
member  of  the  family,  should  receive  the  expenses  of  britu  iiconi  acts,  and  the  other 
religious  acts  and  ceremonies  which  she  should  perform.  Then  he  directs  what  is 
to  be  done,  if  ungovernable,  and  not  living  in  his  house,  she  should  go  and  live 
elsewhere,  or  not  wish  to  live  in  the  family,  then  she  "  shall  receive  Rs.  2000." 
Besides  this,  he  directs  that  she  shall  not  be  able  to  make  any  demand  or  claim  on 
his  moveable  and  immoveable  property,  trading  business,  and  estate,  etc.,  upon  the 
allegation  of  her  Hu.sband's  proper  share ;  that  is  to  say,  .she  is  not  to  be  at  liberty  to 
make  any  claim  or  demand  upon  the  moveable  or  immoveable  property  of  the 
Testator,  and  there  it  stops.  This  brings  it  round  exactly  to  the  same  question, 
whether  the  Testator  has  in  fact  by  these  words  disposed  of  anything  more  than 
the  capital  of  the  fund.  The  words  he  uses  are  :  "  my  moveable  and  inunoveable 
property,  trading  business,  and  properties,  etc.,  she  will  be  unable  to  make  a  claim 
or  demand  to  her  Husband's  suit-[63]-al)Ie  share,"  that  is,  his  share  of  the  Testator's 
property  ;  that  is,  the  one-fifth  of  the  trading  business,  which  the  Testator  had  given 
to  him.  If  their  Lordships  are  right  in  coming  to  the  conclusion  that  the  Testator 
has  said  nothing  alxjut  what  is  to  be  done  with  the  profits  of  the  business,  and  has 
made  no  direction  to  accumulate,  it  necessarily  follows,  that  those  profits  belong 
to  each  of  the  Sons  in  fifths,  and  accordingly  would  be  divided  as  such ;  and, 
therefore,  upon  the  true  construction  of  the  Will,  their  Lordships  are  of  opinion,  that 
the  Testator  has  not  attempted  to  dispose  of  these  profits,  which  are  the  property  of 
the  Son  ;  if  he  had,  a  question  might  have  arisen  whether  such  a  direction  could 
have  been  a  valid  one  or  not,  but  their  Lordships  are  of  opinion,  upon  a  fair  con- 
struction of  the  words  he  has  used,  that  it  was  his  intention  not  to  touch  the  question 
of  profits,  but  to  leave  them  to  go  as  they  would  go,  according  to  law,  in  case  there 
was  no  disagreement  between  the  Sons,  the  result  of  which  would  be  that  each  would 
take  a  fifth  of  the  surplus  profits,  that  this  fifth  would  be  the  property  of  each  Son, 
and  would  go  to  his  heirs,  exactly  in  the  same  manner  as  any  other  property  that 
he  might  acquire.  It  will  be  obvious,  that  if  the  Son  had  taken  his  share  of  the 
profits,  and  invested  it  in  the  purchase  of  any  other  property,  no  qife.stion  could 
have  arisen.     It  is  a  fair  inference' also  that  the  view  that  he  took  in  case  thev  dis- 
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agreed,  viz.,  that  tliey  should  divide  the  sui-phis  protits,  is  a  sort  of  g:uide  for  what 
he  intended  they  should  do  in  ease  they  did  not  disagree  at  all. 

Their  Tiordsliips  also  think,  that  tliis  ease  is  exceedingly  close  ujion  the  ease  <if 
Sreemutti/  SoorjeciiKmey  Uuxsee  v.  Dtnolniiuhid  Mnllirk  (6  Moore's  [64]  Ind.  App. 
Cases,  526),  and,  although  they  would  reluctantly  allow,  in  the  construction  of  a 
Will,  the  construction  of  one  Will  to  be  an  imperative  guide  for  the  construction  of 
another,  where  tlie  expressions  were  not  identical,  still  they  think  that  ihe  princijiles 
laid  down  in  that  case  govern  tlie  present  ;  and  they  concur  with  the  ol)servations 
made  Ijy  Sir  Barnes  Peacock  in  delivering  judgment,  that  the  Testator  has  not 
attempted  to  dispose  of.  and.  if  he  had.  conltl  not  effectually  have  disposed  of,  the 
property  of  his  Son. 

There  is  another  point  relative  to  the  property  of  the  partnership,  consisting 
of  Company's  paper.  The  facts  of  the  case  appear  to  be  these:  the  partnershi]) 
assets  consisted  in  part  of  Company's  paper,  which  were  taken  in  the  name  of  the 
deceased  Son,  or  in  his  name  jointly  with  the  names  of  the  other  Brothers,  and 
it  was  necessary  that  they  should  be  indorsed.  The  result  was,  that  he  indorsed 
the  Notes  in  blank,  and  gave  them  to  his  Brothers.  This  was,  in  their  Lordships' 
opinion,  a  mere  ordinary  partnership  transaction  for  the  purpose  of  enabling  the 
partners  to  realize  part  of  the  assets  of  the  partnership,  which  would  not  affect  the 
right  that  each  Son  had  to  his  share  of  the  profits,  not  giving  to  the  Sou,  who  has 
died,  the  exclusive  right  to  the  Company's  paper,  which  he  so  even  indorsed,  though 
taken  in  his  name  alone,  but  only  making  it  a  part  of  the  assets  of  the  partnership, 
in  which  he  would  l)e  entitled  to  his  share  after  the  expenses  of  partnership  were 
duly  discharged. 

Their  Lordships,  therefore,  will  humbly  recommend  Her  Majesty  that  tlie 
decision  of  the  Supreme  Court  of  Judicature  at  Calcutta  be  affirmed  with  costs. 


[65]  FATIMA  KHATOON  CHOWDRAIN  and  NUSEEBA  BEBEE  CHOW'DRAIN, 

—Appellants;  MAHOMED  JAN  CHOWDRY,  aliti^  KUFEELUDDEEN 
MAHOMED  AHSAN  CHOW^DRY  and  others,— Bespondent^*  [June  29, 
1868]. 

On  appeal  fruiit   the  Hifjh   Court  of  Judicature  at  Bcuf/al. 

Li  order  to  save  a  family  estate  about  to  be  sold,  under  a  decree  of  Court  made 
in  a  suit  against  one  member  of  the  family;  other  members  interested  in  the 
property,  being  entitled  to  dower  charged  on  the  estate,  paid'  the  amount 
decreed  into  Court  to  be  handed  over  to  the  decree-holder  under  protest  of 
their  respective  rights  in  the  estate,  and  subject  to  a  suit  to  be  brought  Ijy  them 
to  set  aside  a  summary  Order  rejecting  a  claim  to  their  charge  on  the 
estate.  The  money  so  deposited  was  taken  out  of  Court  by  the  decree-holder. 
In  an  action  to  recover  back  the  amount  it  appeared,  that  the  decree-holder 
had  no  right  to  proceed  against  such  part  of  the  estate  as  belonged  to  the 
parties  paying  the  money  into  Court.  Held,  that  an  action  would  lie 
against  the  decree-holder,  to  recover  the  amount  so  paid  into  Court,  and 
handed  over  to  him,  as  it  was  a  deposit  under  protest  to  prevent  an  in- 
jurious sale. 

Aliter.  If  the  money  has  been  a  voluntarv  payment  into  Court  [12  Moo.  Ind. 
App.  79]. 

The  Appellants  were  the  Wives  of  one  Kureembuksh  Chowdry,  a  Son  of  Turee- 
koolah  Chowdry,  who  died  in  1810,  leaving  a  Widow,  named  Osmon  Khatoon,  and 

*  Present  :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Romilly 
(The  Master  of  the  Rolls),  the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hoii. 
Sir  Edward  Vaughan  Williams,  and  the  Right  Hon.  Sir  Fitzroy  Kelly  (The  Lord 
Chief  Baron  of  the  Exchequer).     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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four  Sons,  Arif.  Nvuui,  Sureetoolali,  and  Kureenibuksli  Cliowdry,  and  two  Daughters, 
Sobliau  KluUoon,  and  Urmun  Khatoon,  hini  surviving,  entitled  to  succeed  to  his 
pro|)orty,  whicli  consisted  in  part  of  real  estate,  including  a  share  in  Pergunnah 
Belgachee,  and  the  [66]  entirety  of  the  Mehal  of  Donae  Dohoo.  In  the  year  1817, 
the  two  eldest  Sons,  Nyuni  Cliowdr}-  and  Arif  Chowdrj',  formed  a  plan  for  dividing 
the  ancestral  property  amongst  themselves  and  their  two  Brothers,  who  were  then 
minors,  to  the  exclusion  of  their  two  Sisters,  also  minors,  and  in  pursuance  of  that 
plan  they  executed  an  instrument,  dated  the  4th  of  February  of  that  year,  which 
purported  to  divide  the  property  into  four  equal  parts,  and  to  allot  one  of  such 
parts  to  each  of  the  Brothers.  In  1823,  however,  Sobhan  Khatoon,  one  of  the 
Sisters,  who  had  by  that  time  attained  her  majority,  filed  a  plaint  against  her 
Mother,  Osmon  Khatoon,  as  the  guardian  of  the  two  Brothers,  who  were  still  minors, 
and  also  against  her  elder  Brother,  Arif  Chowdry,  and  Eptkharoonissa,  the  Widow 
of  the  other  Brother,  Nyuni  Chowdry,  who  had  died  in  1818,  without  issue,  and 
thereby  sought  to  set  aside  the  deed  of  division,  and  to  recover  her  share  of  the 
ancestral  property.  This  suit  was  dismissed  by  tlie  Judge  of  the  District  of  Rajshye  ; 
and  the  dismissal  was  confirmed,  on  appeal,  by  the  Judge  of  the  Provincial  Court 
of  Moorshedabad  :  but.  on  appeal  to  the  Sudder  Dewanny  Adawlut  of  Calcutta, 
a  decree  was  passed  on  the  Jlth  of  April,  1834,  declaring  that  the  property,  left  by 
their  Father,  Tureekoolah  Chowdi-y,  which  the  four  Brothers  had  divided  amongst 
themselves,  was  ancestral  property,  to  which  the  Widow  and  children  of  Tureekoolah 
Chowdry  were  jointly  entitled,  in  the  shares  and  proportions  recognized  by  the 
Mahoniedan  law,  and  that  the  division  was  a  collusive  one  and  in  fraud  of  their 
two  Sisters ;  and  an  Order  was  accordingly  made  that  the  decision  appealed 
against  should  be  set  asidei  and  that  Solihan  Khatoon,  the  [67]  Plaintiff,  should  be 
put  in  possession  of  her  sliare  of  the  ancestral  property  with  mesne  profits. 

The  ancestral  property,  to  a  share  of  which  Soblian  Khatoon  was  thus  declared 
to  be  entitled,  included  the  Mehal  of  Donae  Dohoo:  Init  on  the  4th  of  March,  1837, 
the  wliole  of  that  Mehal  was  sold  by  the  Deputy  Collector  of  Patna  for  arrears  of 
revenue,  and  realized  the  sum  of  Rs.  22,100,  whicli,  after  deducting  Rs.  1730  7a.  6p. 
arrears  of  revenue  due  to  Government,  left  a  balance  of  Rs.  20,369  8a.  6p.  divisible 
according  to  the  decree  of  the  Sudder  Court  of  the  4th  of  April,  1834,  among  the 
heirs  of  Tureekoolah  Chowdry,  of  which  a  sum  of  Rs.  3565  Oa.  5p.  belonged  to 
the  estate  of  the  deceased,  Nyum  Chowdry,  in  respect  of  his  interest  (2  annas 
16  gundas  share)  in  his  Father's  property.  This  sum  of  Rs.  3565  Oa.  5p.  appeared 
to  have  been  applied,  together  with  the  greater  part  of  the  residue  of  the  money 
realized  by  the  sale,  in  liquidation  of  some  debts  owing  by  Kureembuksh  Chowdry 
and  Sureetoolali  Chowdry. 

WTiile  the  above  suit  was  pending,  Sureetoolah  Chowdry  married  one  Ruhmutoo- 
nissa,  and  on  the  occasion  of  his  marriage  executed  a  Kabinnaniah,  or  marriag.- 
settlement,  by  which,  in  lieu  of  her  dower,  he  settled  upon  his  Wife,  amongst  other 
property,  his  interest  in  Pergunnah  Belgachee;  and  on  the  16th  of  March,  1838, 
Kureembuksh  Chowdry  married  the  Appellant,  Nuseeba  Bebee  Chowdraiu,  and  in 
like  manner  settled  upon  her  a  moiety  of  his  interest  in  Pergunnah  Belgachee,  and 
in  September,  1846,  he  also  married  the  Appellant,  Fatima  Khatoon  Chowdrain, 
and  executed  another  marriage  settlement,  by  which  the  remaining  moiety  of 
Pergunnah  Belgachee  was  settled  upon  her. 

[68]  lu  pursuance  of  these  settlements,  Ruhmutoonissa  and  the  Appellants 
entered  into  possession  of  the  lands  thereby  conveyed,  let  them  to  tenants,  brought 
suits  for  the  recovery  of  the  rents  in  their  own  names,  and  obtained  decrees,  and  in 
every  way  enjoyed  the  property  as  their  own. 

In  July,  1837,  Anundlochun  Nundy  and  others  instituted  a  suit  in  the  District 
Court  of  Ragshye  against  Sureetoolah  Chowdry,  Kureembuksh  Chowdry,  Sobhan 
Khatoon,  Arif  Chowdry,  Osmon  Khatoon,  and  Eptkharoimissa.  as  the  heirs  of  Nyum 
Chowdry,  deceased,  to  recover  a  sum  of  Rs.  23,466  10a.  8p.,  alleged  to  be  due  from 
the  deceased  Nyum  Chowdry,  and  a  decree  was  made  by  the  Court  in  their  favour 
on  the  31st  of  December,  1842,  by  which  it  was  ordered,  that  Sureetoolah  Chowdry 
and  Kureembuksh  Chowdry,  Sobhan  Khatoon,  and  Eptkharoonissa,  should  pay  the 
Plaintiffs  the  sum  of  Rs.  23,466  10a.  8p.  being  the  amount  of  principal  and  interest 
and  costs  of  suit,  together  with  interest  up  to  the  date  of  payment — first,  from  the 
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property  left  by  the  deceased.  Xyuni  Cliowdry,  unci  that  if  the  same  sliould  not  be 
sufficient,  then  that  tlie  balance  .should  be  paid  by  them  from  the  proceeds  of  the 
sale  of  the  ri<;iit  of  tiie  deceased,  Nyuni  Cliowdry,  in  tiie  Meiial  of  Donae  Dohoo. 

In  July,  1845,  tlie  above  Plaintiffs  sold  their  rights  under  the  decree  to  Nuju- 
niinissa  Chowdrain,  and  she  was  sulistituted  as  the  decree-holder  in  their  place. 
Nujuniinissa  Chowdrain  thereupon  caused  Nyum  Ciiowdry's  interest  in  the  Per- 
trunnah  Belgacliee  to  be  put  up  for  sale,  in  pur.suance  of  the  decree,  and  became 
herself  the  purchaser,  at  the  price  of  Rs.  16,000.  She  then,  in  January,  1847, 
instituted  a  suit  against  [69]  Kureembuksh  Chowdry  and  his  Wive.s,  the  two  Appel- 
lants, Ruhumutoonissa,  the  Widow  of  Sureetoolah  Chowdry,  Arif  Cliowdry,  and 
otiier  person.?,  alleged  to  be  in  possession  of  Pergunnah  Belgachee.  for  the  purpose 
of  enforcing  her  decree  and  the  sale  made  in  pursuance  thereof,  and  of  obtaining 
possession  of  Nyun  Ciiowdry's  interest  in  that  Pergunnah.  which  she  alleged 
amounted  to  a  4  annas  II  gundas  2  cowries  share. 

The  Court  decreed  the  entire  claim  ;  but  three  ajipeals  were  preferred — one  of 
them  by  Ruhumutoonissa  and  the  Appellants,  and  tiie  Sudder  Dewanny  Adawlut, 
on  the  I8th  of  November,  1856,  remanded  the  case  for  further  inquiry,  when  the 
interest  of  the  debtor  in  the  Pergunnah  was  found  to  consist  of  a  4  annas  8  gundas 
3  cowries  and  1  krant  sliare,  and  the  Court  accordingly  decreed  to  the  Plaintiff 
possession  of  the  siiare.  with  mesne  profits. 

As,  however,  this  sum  of  Rs.  16,000,  realized  by  the  sale  of  Nyum  Chowdry's 
interest  in  the  Pergunnah,  was  not  sufficient  to  satisfy  the  claim  of  the  decree- 
holder  under  the  decree,  a  petition  was  presented  for  further  execution,  in  pur- 
suance of  which  Pergunnah  Belgachee  was  put  up  for  sale,  as  the  property  of 
Sureetoolah  Chowdry  and  Kureemlniksh  Chowdry.  On  that  occasion  one  Klioond- 
kar  Alimoodden  was  declared  the  purchaser,  and  paid  Rs.  8287  8a.  into  Court, 
as  earnest  money ;  but  he  failed  to  complete  the  sale,  and  the  deposit  became 
forfeited.  Although  the  sum  thus  forfeited  considerably  exceeded  the  sum  of 
Rs.  3565  Oa.  5p.,  which  alone  the  decree-holder  was  entitled  to  receive  from  Kureem- 
buksh Chowdry  and  Sureetoolah  Chowdry,  under  the  decree  which  iiad  thus  been 
satisfied,  [70]  Nujuminissa  Chowdrain  prayed  for  another  sale  of  Pergunnah  Bel- 
gachee, and  a  proclamation  for  such  sale  was  issued.  Against  this  sale  Ruhu- 
mutoonissa and  the  Appellants  presented  a  petition  to  the  Court  in  May,  1849.  in 
which,  after  stating  that  their  property  in  Pergunnah  Belgachee  had  been  attached 
as  the  property  of  the  Debtor,  and  had  been  ordered  to  be  sold,  and  that,  in  order 
to  save  their  property,  it  was  necessary  to  deposit  in  Court  the  full  amount  recover- 
able by  the  decree-holder  ;  they  averred,  that  they  had  mortgaged  their  interest  in 
the  Pergunnah  to  raise  the  money,  and  prayed  to  be  permitted  to  pay  the  amount 
of  the  decree  into  Court,  and  that  the  Pergunnah  should  be  released  from  the ' 
attachment  and  sale. 

When  this  petition  was  read  in  Court,  the  Principal  Sudder  Ameen  asked  the 
Pleader  for  the  Petitioners,  whether  his  Clients  had  any  objection  to  the  payment 
to  tlie  decree-holder  of  the  amount  w-hich  he  wished  to  deposit  in  Court.  The 
Pleader  answered  this  que.stion  in  the  following  words: — "I  will  bring  a  regular 
suit  for  setting  aside  the  summary  Order,  rejecting  the  claim,  but  the  sale  cannot 
be  stayed  unless  the  amount  recoverable  by  the  decree-holder  is  deposited.  I,  there- 
fore, deposit  the  amount  for  the  purpose  of  it  being  paid  to  the  decree-holder, 
and  pray  that  the  said  sum  be  paid  to  the  decree-hoWer,  and  the  sale  be  stayed." 
The  Petitioners  were  thereupon  ordered  to  pay  down  the  full  amount  due  to  the 
decree-holder  immediately,  and  accordingly  paid  Rs.  29,640  10a.  Ip.  into  Court, 
which  amount  was  paid,  together  with  the  forfeited  deposit,  on  the  12th  of  September. 
1849,  to  Nujuminissa  Chowdrain. 

Subsequently,  although  she  had  now  received  Rs.  53,927  in  cash  and  land,  in 
satisfaction  of  her  [71]  original  decree  for  Rs.  23,466,  Nujuminissa  Chowdrain 
obtained  from  the  Sudder  Dewanny  Adawlut,  on  the  31st  of  March,  1851,  an 
Order  for  the  revival  of  the  execution  case,  for  enforcing  the  decree;  in  accord- 
ance with  wliich,  an  Order,  dated  the  13th  of  March,  1852,  was  sent  to  the  Judge 
of  Dacca,  requesting  him  to  cause  Pergunnah  Belgachee  to  be  again  put  up  for  sale, 
for  the  purpose  of  realizing  a  sum  of  Rs.  13,152  10a.  lip.,  alleged  to  l)e  yet  due 
upon  the  decree,  together  witii  costs  of  sale.  In  pursuance  of  this  Order,  the  pro- 
perty was  put  up  for  .s.'le,  and  sold  for  Rs.  35,375;  but  on  the  28tli  of  June,  1853, 
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after  the  purchase-money  had  been  deposited,  Ruhuniutoonissa  presented  a  petiiion, 
detailing  the  above-mentioned  circvnnstances,  and  praj'ing  that  the  sale  might  be 
stayed,  and  that  tlie  execution  Creditors  might  be  ordered  to  refund  her  share, 
being  a  moiety  of  the  sum  whicli  they  had  received  in  excess  of  their  rights  under 
the  decree.  On  the  6tii  of  July,  1853,  the  Appellants  presented  a  similar  petition  ; 
but  by  an  Order,  dated  the  29th  of  April,  1854,  the  Principal  Sudder  Ameen  rejected 
both  petitions,  on  the  ground  that  the  Petitioners  ought  to  have  brought  a  regular 
suit,  and  could  not  obtain  relief  in  a  summary  manner  upon  petition  ;  and  also 
that  the  olijection  to  the  sale  was  not  taken  in  time.  The  sale,  however,  was  sub- 
sequently set  aside  for  some  informality,  and  a  sale  de  iwro  ordered  to  take  place 
on  the  5th  of  December,  1854,  whereupon  Ruhuniutoonissa  and  the  Appellants 
presented  anotlier  i)etition,  praying  that  this  second  sale  might  be  stayed,  on  the 
ground  that  the  decree-holders  had  already  realized  far  more  than  the  sum  of 
Rs.  3565,  that  being  the  amount  of  Nyum  Chowdry's  interest  in  Donae  Dohoo,  and 
the  only  [72]  sum  to  which  they  were  entitled  under  the  terms  of  their  decree, 
Nujuminissa  Chowdrain  objected  that  the  whole  of  Donae  Dohoo  had  belonged 
to  Nyum  Chowdry,  and  that  Kureembuksh  Chowdry  and  Sureetoolah  Chowdry  had 
received  Rs.  18,482  out  of  that  property,  and  were  also  in  the  actual  possession 
and  enjoynient  of  other  property  which  had  belonged  to  the  deceased  Nyum 
Chowdry,  and  was  liable  to  satisfy  their  decree.  The  Judge,  however,  held  in 
accordance  with  the  decree  of  the  4th  of  April,  1834,  that  Nyum  Chowdry  was  only 
•  entitled  to  Rs.  3565  out  of  the  proceeds  of  Donae  Dohoo  ;  and  as  more  tliiin  that 
sum  had  already  been  realized,  and  there  was  no  other  property  of  Nyum 
Chowdry  subject  to  the  decree,  he  stayed  the  sale,  and  directed  that  the  decree  of 
Sudder  Dewanny  Adawlut  should  be  returned  with  a  certificate  that  it  was  fully 
satisfied.  From  this  Order  Nujuminissa  Chowdrain  presented  a  petition  of  appeal 
to  the  Sudder  Dewanny  Adawlut,  who  rejected  her  petition,  with  costs. 

In  July,  1858,  the  Ruhuniutoonissa  executed  a  deed  of  gift,  by  which  she  assigned 
to  the  Appellants  her  share  of  the  Rs.  29,640  deposited  in  Court  to  prevent  the 
sale  of'  Pergunnah  Belgachee. 

On  the  23rd  of  June,  1859,  the  Appellants  filed  the  plaint  in  respect  of  which  this 
appeal  was  brought  against  Nujuminissa  Chowdrain  and  her  Husband,  Fakeerooden 
Mohomed  Ahsan,  alias  Azeemooddeen  Chowdry,  in  the  Court  of  the  Principal  Sudder 
Ameen  of  the  District  of  Rajshye,  and,  after  reciting  the  above  facts,  and  alleging 
that  Nujuminissa's  name  only  had  been  used,  and  that  the  decree  was  really  the 
property  of  the  Husband,  claimed  the  return  of  the  sum  of  Rs.  29,440  (paid  [73] 
into  Court  on  the  7th  of  May,  1849),  together  with  an  equal  amount  of  interest 
thereon,  amounting  in  the  whole  to  Rs.  59,281  4a.  lOp. 

Nujuminissa  Chowdrain  put  in  a  written  statement  by  way  of  answer,  in  which 
she,  fir.st,  denied  the  right  of  the  Appellants  to  prefer  any  claim,  on  the  ground  that 
they  were  not  parties  to  the  original  decree  against  Nyum  Chowdry  ;  secondly,  she 
alleged  that  the  whole  of  Donae  Dohoo  belonged  to  Nyum  Chowdry,  and  not  a 
2  annas  16  gundas  share  only;  thirdly,  she  alleged  that  Sureetoolah  Chowdry  and 
Kureembuksh  Chowdry  had  Xy-cn  in  possession  of  the  share  of  Nyum  Chowdry  in 
Pergunnah  Belgachee,  from  his  death  in  1819,  up  to  the  sale  in  1846,  in  execution 
of  her  decree;  and  had  receivea  and  appropriated  more  than  Rs.  3000  per  annum 
out  of  the  profits  thereof,  for  which  they  were  consequently  liable  to  account  to 
her;  fourthly,  she  denied  the  alleged  gift  from  Ruhmutoonissa  to  the  Appellants; 
fifthly,  she  pleaded  that  such  a  gift  was  not  valid  under  the  Mahomedan  law  ;  sixthly, 
she  averred  that  by  the  Order  of  the  29th  April,  1854,  the  matters  sought  to  be  put 
in  issue  by  the  plaint  had  already  been  decided  ;  seventhly,  she  asserted  that  the 
purchase  of  the  decree  was  made  by  her  for  her  own  benefit,  and  not  in  her  name 
for  the  benefit  of  her  Husband  ;  and  la.stly,  she  denied  that  the  shares  of  Sureetoolah 
Chowdry  and  Kureemlniksh  Chowdry  in  Pergunnah  Belgachee,  which  were  ordered 
to  be  sold  in  execution  of  her  decree,  were  the  property  of  the  Appellants,  or  of 
Ruhuniutoonissa,  under  their  Rabins  or  marriage  settlements.  The  answer  of  her 
Husband  denied  that  the  purchase  of  the  decree  was  made  for  his  benefit,  and  akso 
the  right  of  the  Appellants  to  bring  [74]  the  suit,  on  the  ground  that  they  were  not 
parties  to  the  original  decree. 

On  the  8th  of  June,  1860,  the  Principal  Sudder  Ameen  (Punchanun  Banerjea) 
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la'ouounced  his  dofi.sioii.  After  stating  tliv  points  raised  by  the  defendants,  the 
Judge  observed,  that  tliere  was  one  issue  at  law,  whether  tiie  suit  was  admissible, 
when  neither  the  Plaintiffs  nor  their  Donor  were  parties  to  the  exeeution  ease. 
Tiiere  were  also  three  issues  of  fact :  first,  whetiier  tlie  property  ordered  to  be  sold 
belonged  to  the  Plaintiffs  or  their  Donor,  by  virtue  of  the  Kabins  or  not;  second, 
wiiether  Ruhunuitoonissa  had  e.veeuted  a  deed  of  gift  of  her  interest,  and,  if  so. 
whether  such  gift  was  valid  ;  third,  whether  the  decree-holder  by  causing  an  attacli- 
uient,  contrary  to  the  decretal  Order,  had  fraudulently  and  illegally  realized  thr 
amount  claimed  in  the  Order.  As  to  the  issue  of  law,  the  Judge  decided  in  favour 
of  the  Appellants.  Passing  then  to  the  issues  of  fact,  the  Judge  found  that  tii'- 
Kabins  liad  been  proved  l\v  the  testimony  of  respectable  witnesses  :  that  they  had  on 
different  occasions  been  produced  in  Court  ;  and,  on  their  being  found  to  be  proved. 
the  Plaintiffs  and  Ruhumutoonissa  had  obtained  decrees  on  the  strength  of  them  ; 
and  that  they  had  been  admitted  as  genuine  in  other  suits,  by  persons  whose  interests 
would  be  injured  by  them.  He  held,  moreover,  that,  independently  of  the  Kaliins. 
U|)on  tlie  assumption  that  the  decree-holder  had  illegally  recovered  the  Plaintiffs" 
money  in  excess  of,  and  contrary  to  the  decretal  order,  she  was  bound  to  refund  it. 
and  he  pointed  out  that  the  conduct  of  the  Plaintiffs,  in  depositing  the  money  It 
Court,  although  not  the  only  means  of  regaining  their  rights,  was  a  [75]  natural 
step,  and  such  as  a  prudent  owner  might  reasonably  be  expected  to  adopt,  under  the 
circumstances.  The  second  and  third  issues  of  fact  were  considered  together,  and 
the  Judge  arrived  at  the  conclusion,  that  the  fact  of  the  decree-holder  having  unjustly 
recovered  Rs.  34,363,  in  excess  of  her  claim,  was  fully  established  ;  and  that  as 
Rs.  29,640,  a  part  of  that  sum,  had  been  deposited  in  Court  by  the  Plaintiffs,  they 
were  entitled  to  recover  that  sum  with  interest.  Lastly,  he  found  that  Nujuminissa 
Chowdrain  had  purchased  tlie  decree  on  her  own  account,  and  not  in  trust  for  her 
Husband  :  and  he  accordingly  decreed  that  the  amount  claimed,  with  interest  and 
costs,  should  be  paid  by  her  to  the  Plaintiffs,  but  dismissed  the  suit,  with  costs,  as 
against  the  Husband. 

Nujuminissa  Chowdrain  appealed  from  this  decision  to  the  High  Court  of 
Judicature  at  Fort  William.  The  appeal  was  heard  before  Messrs.  Raikes  and 
Seton  Karr,  two  of  the  Judges  of  that  Court,  on  the  10th  of  July,  1863,  when  the 
decree  of  the  Lower  Court  was  reversed,  on  a  ground  not  taken  in  the  Court  below, 
namely,  that  as  the  rights  and  interests  of  the  judgment  Debtors  were  alone  adver- 
tised for  sale,  the  sale,  under  such  circumstances,  could  not  have  deprived  the 
Plaintiffs  of  any  right  or  interest  they  reallj-  had  in  the  propert}-,  and  that,  therefore, 
the  payment  of  the  debt  by  them  was  not  necessary  to  protect  their  interests,  but  was 
a  voluntary  payment,  for  the  recovery  of  which  they  had  no  right  of  action  against 
the  judgment  Creditors,  and  the  Court  thereupon  made  a  decree  dismissing  the 
Plaintift"s  suit,  with  costs,  in  both  Courts. 

From  this  decree  Fatima  Khatoon  and  Nuseeba  Beliee  appealed  to  the  Queen  in 
Council.  Nuju-[76]-minissa  Chowdrain  having  died,  pending  the  appeal,  the  pre- 
sent Respondents  were  substituted  as  her  heirs. 

As  the  Respondents  did  not  appear,  the  appeal  was  heard  ex  jxirte. 

Mr.  Cave  for  the  Appellants. — There  can  lie  no  question  that  the  Appellants  and 
Ruhumutoonissa  were  entitled  under  their  Kabinnamahs,  to  their  respective  shares 
claimed  by  them  in  the  Pergunnah,  and  the  Appellants  are  also  now  entitled,  under 
the  deed  of  gift  of  July,  1858,  to  the  .share  of  Ruhumutoonissa,  in  the  Rs.  29,640. 
10a.  Ip.  It  is  clear,  that  Nujuminissa  Chowdrain  had  no  right  to  receive  under  her 
decree  more  than  Rs.  3565,  out  of  the  proceeds  of  the  sale  of  Donae  Dohoo,  the  same 
being  the  whole  amount  of  Nyum  Chowdry's  interest  therein.  The  effect  of  that 
decree,  it  is  submitted,  was  to  give  the  decree-holders  a  right,  first,  to  realize  the 
other  property  left  by  Nyum  Chowdr}',  and  apply  the  proceeds  in  satisfaction  of  the 
decree;  and,  secondl}',  if  such  proceeds  proved  insufficient,  to  obtain  payment  of  the 
balance  out  of  the  sum  of  Rs.  3565.  Oa.  5p.,  the  value  of  Nyum  Chowdry's  interest  in 
Donae  Dohoo,  which  sum  had,  in  fact,  been  applied  in  payment  of  debts  owing  by 
Kureembuksh  Chowdry  and  Sureetoolah  Chowdry.  The  Court  below  entirely  mis- 
conceived, first,  the  facts  established,  and,  secondly,  the  true  question  at  issue,  and 
was  wrong  in  deciding  that  tlie  payment  of  the  sum  of  Rs.  29,640.  10a.  1  p.  into 
Court  was  such  a  voluntarv  payment,  as  to  render  it   irrecoverable  in  the  present 
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suit;  and  as  Nujuniinissa  Cliowdrain  had  wrongfully  received  that  sum  under  her 
decree,  the  [77]  High  Court  ought  to  have  ordered  her  to  repay  the  same  to  the  Ap- 
pellants,  with   interest. 

The  Right  Hon.  Lord  HoiiiiUy. — This  case,  wlioii  divested  of  all  that  which  is  not 
material  to  the  question  before  this  IJoard,  may  be  stated  as  follows: — The  Appel- 
lants, two  Sisters,  wiio  had  married  individuals  of  the  same  family,  became  entitled, 
under  what  we  should  in  this  country  call  a  marriage  settlement,  to  dower  in  the 
form  of  a  charge  on  an  estate  or  property  which  had  belonged  to  a  person  of  the 
name  of  Nyum  Chowdry.  He  having  died  in  debt,  his  heirs  or  representatives  were 
sued  by  various  persons,  and,  among  others,  by  tliose  wlioni  the  Respondents  now 
represent,  to  recover  some  very  considerable  debts  alleged  to  have  been  due  by  him  ; 
in  which  suit  they  obtained  judgment.  I'nder  that  judgment  certain  other  pro- 
perties were  attached  and  sold,  and  the  judgment  was  in  part  satisfied.  If  it  were 
necessary  to  look  into  the  particulars  of  these  numerous  and  somewhat  complicated 
proceedings,  it  would  probably  appear  (and  that  alone  would  be  a  ground  upon 
which  the  Respondents  must  be  lield  disentitled  to  retain  the  money  they  have  re- 
ceived) tliat  this  judgment  was  in  effect  satisfied:  that  all  that  the  decree  of  the 
Court  had  entitled  tlie  Respondents  to  take  out  of  the  different  properties  in  question  ■ 
had  been  paid  and  satisfied  in  one  way  or  another  :  and  was  received  by  them  so  as 
to  disentitle  tliem  to  institute  or  contin-ue  any  further  proceedings  against  these 
properties  in  respect  of  the  claim  now  in  question.  However,  they  did,  in  fact, 
obtain  an  autiiority,  under  one  of  [78]  the  many  jiroceedings  that  liave  taken  place, 
to  sell  the  estate  upon  which  the  dower  of  the  Ap]iellants  was  charged. 

In  order  to  prevent  that  sale,  which  would  have  been  mischievous  and  prejudicial 
in  the  highest  degree  to  the  rights  of  the  now  Appellants,  they,  upon  a  proceeding 
which  they  instituted,  and  under  the  authority  of  the  Court,  not  voluntarily,  but 
under  protest,  and  because  they  were  compelled  to  take  that  step  in  order  to  prevent 
the  sale  of  the  estate,  paid  in  sum  of  between  Rs.  59,000  and  Rs.  60,000  into  Court  ; 
and  it  appears  that  that  payment  into  Court  having  taken  place  in  order  to  prevent 
a  sale  of  the  property,  under  which  the  rights  of  all  parties,  and,  among  others, 
of  the  Appellants,  were  expressly  reserved,  the  question  arose,  and  arose  in  rather 
a  singular  form,  whether  the  money  should  remain  in  Court,  or  whether  it  might 
not  be  paid  over  to  the  Respondents.  Vndoubtedh^  the  Appellants'  Pleader  con- 
sented at  once  that  the  money  should  be  paid  over  to  them. 

The  money  that  liad  been  paid  into  Court,  not  voluntarily,  but  under  this  species 
of  compulsion,  and  for  the  purpose  of  preventing  this  injurious  sale  of  the  property, 
was  paid  over  accordinglj' ;  the  only  voluntary  act  which  was  done  being  the  consent 
given  by  the  Appellants,  that  the  money,  instead  of  remaining  in  Court,  should  in 
the  meantime,  and  until  the  rights  of  the  parties  could  be  settled  by  the  final  decree 
of  the  Court,  be  paid  over  to  the  Respondents.  Afterwards,  when  all  these  circum- 
stances came  before  the  Zillah  Court,  and  all  the  questions  were  raised  which  either 
party  thought  fit  to  raise,  or  had  the  power  to  raise,  in  the  then  state  of  the  suits, 
the  [79]  Appellants  obtained  a  decree,  dated  the  8th  of  June,  1860,  in  their  favour 
against  the  Respondents,  for  the  sum  of  Rs.  .59,281  and  a  fraction,  being  the  amount 
paid  by  them  into  Court  as  before  mentioned.  Against  this  decree  an  appeal  was 
lodged,  which  was  carried  before  the  High  Court  of  Judicature  at  Fort  William  in 
Bengal.  The  High  Court,  having  considered  the  whole  case,  did  not  in  any  way 
enter  into  the  merits  of  the  case  itself,  or  of  the  decision  of  the  Court  below,  at  least 
upon  the  grounds  upon  which  the  case  had  been  decided,  but  took  the  point  for 
themselves,  tliat  by  law  the  payment  to  the  Respondents  of  the  money  of  the  Appel- 
lants, under  the  circumstances  in  which  it  was  made,  constituted  a  voluntary  pay- 
ment with  the  full  knowledge  of  the  facts,  and,  therefore,  that  the  money  could  not 
1)6  recovered  back.  If  it  had  been  such  a  payment,  no  doubt  such  is  the  law  :  but 
when  we  look  at  the  circumstances  of  the  petition  of  the  Appellants,  dated  the  17th 
of  May,  1849,  when  the  money  was  paid  into  Court,  we  find,  in  the  first  place,  it  was 
not  a  payment  at  all.  It  was  originally  a  mere  deposit  in  Court  of  the  full  amount 
recoverable  by  the  decree-liolder.  It  was  deposited,  under  protest,  for  the  purpose 
of  preventing  an  injurious  sale  of  the  whole  ]iroperty.  Then  it  appears  that  upon 
the  reading  of  the  petition,  the  Pleader  for  the  Petitioners  was  a.sked,  whether  his 
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Clients  had  any  objection  to  the  payment  to  the  decree-hokler  of  the  amount  which 
had  been  so  deposited  :  and  the  answer  was,  "  I  will  brin^r  a  rej^ular  suit  for  setting 
aside  the  summary  Order  rejecting  the  claim.  Ijut  the  sale  cannot  l)e  stayed  unless 
the  amount  recoverable  by  the  decree-holder  is  dejiosited  :  I.  therefore,  deposit  the 
amount  for  the  purpose  of  its  being  paid  to  the  decree-[80]-liolder,  and  pray  that  the 
.said  sum  be  paid  to  the  decree-liolder  and  tlie  sale  be  stayed." 

Those  were  the  circumstances  under  which  the  money  was  paid,  the  payment  being 
clearly  no  voluntary  payment  ;  and  the  suit  having  been  determined  on  its  merits 
in  favour  of  the  Appellants,  they  are  clearly  entitled  to  recover  this  money  back 
again.  Therefore,  the  Order  that  we  shall  advise  Her  Majesty  to  make  is,  that  the 
decree  of  the  High  Court  of  Judicature,  reversing  the  decree  of  the  Zillah  Court,  be 
reversed,  and  that  the  decree  of  the  Zillah  Court  be  confirmed  ;  and  that  the  Appel- 
lants be  held  entitled  to  recover  R.s.  o9,8'21  and  a  fraction,  as  decreed  by  the  judgment 
of  the  8th  of  .June,  1860.  It  is  satisfactory  to  feel,  as  their  Lordships  have  not 
entered  into  the  merits  of  the  case  on  the  many  points  argued  in  the  Zillah  Court 
and  in  the  High  Court,  that  substantial  justice  will  be  done  by  the  Order  which  they 
will  now  advise  Her  Majesty  to  pronounce  ;  for  it  is  perfectly  clear,  on  the  one  hand, 
that  the  Respondents  liad  no  right  to  this  money  out  of  that  estate  at  all.  they  having 
been  satisfied  to  the  extent  that  the  for  ner  decrees  of  any  Court  or  Courts  entitled 
them  to  recovery  out  of  that  jiroperty  :  and,  on  the  other  hand,  it  appears  perfectly 
clear,  that  the  Appellants  paid  this  money  merely  for  the  purpose  of  preventing  a 
sale  of  the  property,  so  that  they  are,  in  justice  as  well  as  in  law,  entitled  to  recover. 
The  Appellants  must  also  be  held  entitled  to  the  costs  of  the  appeal,  and  of  the  re- 
versal of  the  decree,  and  to  the  usual  interest,  at  the  current  Court  rate,  upon  the 
sum  to  which  they  are  so  entitled. 


[81]     .S(10RENDR0XATH     ROY,— Jppe//oHf  .•     MUSSAMl'T     HEERAMONEE 

B\jmiO}sY.All,— Respondent  *  [June  18  and  19,  1868]. 

Oti  appeal  from  the  High  Court  of  Jtidicntiire  at  Bengal. 

The  prevalence  in  any  ]jart  of  India  of  a  special  rule  of  descent  in  a  family, 
differing  from  the  ordinary  course  of  descent  common  in  the  locality  among 
people  of  the  like  class  or  race,  stands  upon  the  footing  of  the  usage  or 
custom  of  the  family,  which  having  a  legal  origin  and  continuance,  regulates 
the  succession  [12  Moo.  Ind.  App.  91]. 

So  close  a  connection  exists  in  Hindoo  Law  between  religion  and  succession  to 
property,  that  the  preferable  right  to  perform  the  Shradh,  or  funeral  oblation 
to  the  last  owner,  is  a  primar}'  fact  to  be  taken  into  consideration  in  deter- 
mining the  rule  whicli  is  to  govern  the  right  of  succession  [12  Moo.  Ind. 
App.  96], 

A  Hindoo  family  migrated  many  generations  ago  from  Mithila,  where  the 
Mitacshara  was.  and  still  is,  the  prevailing  law  ;  and  settled  in  Bengal,  where 
the  Daya-bhaga  prevails,  acquiring  real  and  personal  property  situate  there. 
The  family  continued  joint,  retaining  their  customs,  usages,  and  religious 
observances,  as  before  their  migration,  according  to  the  doctrines  of  the 
Mitacshara  : — Held,  on  a  question  of  succession,  that  the  Mitacshara.  and  not 
the  Daya-bhaga,  the  lex  loci,  was  the  governing  authority  to  determine  the 
right  of  succession. 

As  the  presumption  is,  that  the  members  of  a  family  so  emigrated  continue  such 
family  customs,  the  onus  is  upon  a  party  who  alleges  cessation  of  such  customs 
to  prove  that  fact  [12  Moo.  Ind.  App.  92]. 

Semhle.     A  family  who  had  so  emigrated  may  retain   its  religious  rites  and 


*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  the  Lord 
Justice  Wood,  the  Right  Hon.  the  Lord  .lustice  Selwyn,  and  the  Right  Hon.  Sir 
James  William  Colvile^     Assessor. — The  Right  Hon.  Sir  Lawrence  Peel. 
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obsei'vauces,  and  3'et  acquiesce  in  a  devolution  of  property,  in  the  common 
course  of  descent  anionj^st  persons  of  tlie  same  race,  in  tlie  District  iu  which 
they  have  settled  [12  Moo.  Ind.  App.  95,  9G]. 

According  to  the  Mitacshara,  a  first  Cousin  is  entitled  to  succeed  to  the  estate  to 
the  exchisiou  of  his  deceased  Cousin's  childless  Widow. 

A  Will  of  a  Hindoo,  whose  family  were  fj;overned  by  the  Mitacshara,  made  in 
favour  of  his  first  Cousin,  who  lived  iu  joint  estate  with  him,  to  the  .disinheri- 
son of  liis  Widow,  except  a  small  provision  for  her  maintenance,  in  the  event 
of  her  Icavim;-  the  family  home,  in  the  circumstances,  and-upon  tlie  evidence, 
declared  proved  and  established. 

The  parties  in  this  case  were  Hindoos,  members  of  a  family  who  many  genera- 
tions ago  emigrated  from  Mithila,  where  the  Mitacshara  prevails,  and  settled  [82]  in 
Bengal.  The  principal  point  raised  by  the  appeal  was,  with  respect  to  the  right  of 
succession  to  real  and  personal  estate  situate  in  Bengal,  between  the  representatives 
of  two  first  Cousins,  named  Paresnauth  and  Batooknauth,  joint  in  estate,  descen- 
dants of  their  Grandfather,  Khoderam  Roy,  of  the  Khettry  caste,  involving  the 
question,  whether  the  succession  was  to  be  governed  by  the  Mitacshara,  the  law  of  the 
[ilace  from  whence  the  family  emigrated,  which  law  and  religious  observances  it  was 
alleged  had  been  followed  by  the  family  after  they  resided  in  Bengal ;  or,  whether  the 
Daya-bhaga,  the  Je.x  loci,  was  to  govern  the  succession.  If  the  former  law  prevailed, 
Paresnauth  succeeded  as  heir  to  Batooknauth  in  preference  to  the  Respondent,  his 
childless  Widow,  who  relied  on  the  Daya-bhaga,  as  regulating  her  right  to  succeed  to 
her  deceased  Husband's  estate.  The  second  ([uestion  related  to  the  validity  of  a 
Will  made  by  Batooknauth  in  favour  of  Paresnauth,  which,  subject  to  a  small  allow- 
ance for  maintenance,  in  the  event  therein  specified,  disinherited  his  Widow,  and 
which  testamentary  disposition  was  invalid  if  the  Daya-bhaga  prevailed.  The 
Respondent  also  relied  upon  a  deed,  alleged  b)'  her  to  have  been  executed  by  her 
Husband,  making  her  his  heiress. 

Tlie  suit  was  brought  by  the  Respondent  against  the  Appellant,  the  son  of  Pares- 
nauth, then  a  Minor,  by  his  Guardians,  his  Grandmother  and  Mother,  to  oust  him 
from  the  possession  of  a  moiety  of  the  family  estate,  real  and  personal,  the  entirety 
of  which  he  was  in  possession  of  ;  and  whicli  moiety  formerly  belonged  to  Batook- 
nauth, the  Respondent's  Husband.  The  Respondent,  in  her  plaint,  grounded  her 
title  under  a  deed,  called  a  Nedurshun  Putter,  which  she  alleged  had  been  executed 
in  her  favour  by  her  late  Husband  [83]  during  his  last  illness,  constituting  her  his 
heiress.  This  deed  the  Respondent  asserted  had  been  wrongfull)'  taken  possession 
of  and  destroyed  by  Paresnauth.  The  Respondent  also  alleged  in  the  plaint,  that  her 
late  Husband  had  at  the  same  time  given  her  a  verbal  direction  or  authority  to 
adopt  a  Son  to  him,  but  which  she  had  not  acted  upon.  This  deed  and  the  verbal 
authority  were  afterwards,  in  the  course  of  the  suit,  abandoned  by  the  Respondent  ; 
and,  consequently,  no  issue  was  raised  on  these  allegations.  The  Respondent  also 
sought  by  her  suit  to  obtain  a  decree  for  the  cancellation  of  the  before-mentioned 
Will,  which  she  alleged  had  been  fabricated  and  forged  by  Paresnauth.  There  was 
no  allegation  in  the  plaint  that  she  was  his  heiress-at-law,  which  she  would  have  been 
if  the  succession  had  been  governed  by  the  doctrines  and  rules  of  the  Daya-bhaga. 

The  Appellant  by  his  Guardians,  in  his  answer,  denied  the  existence  of  the 
Nedurshun  Putter,  as  well  as  the  alleged  verbal  authority  to  adopt  a  Son  ;  and  in- 
sisted on  the  genuineness  of  the  Will  of  Batooknauth,  as  having  been  duly  executed 
by  him,  submitting,  that  even  if  such  Will  had  not  been  duly  executed,  the  Respon- 
dent, as  Widow,  would  have  onl}'  been  entitled  to  an  allowance  for  maintenance, 
which  was  provided  her  b}^  the  Will,  as  the  property  was  joint  property,  and  as  such, 
held  and  enjoyed  by  the  two  Cousins  whose  family  had  migrated  into  Bengal  from 
the  North  We.st  Provinces,  from  wlience  they  had  brought  with  them,  and  continued 
to  use  at  their  births,  marriages,  and  funerals,  the  rites  and  ceremonies  prescribed 
by  the  Shastres  of  those  Provinces,  and  had  continued  to  have  them  performed  by 
Purohits,  or  famih'  Priests.  That,  like  [84]  Komrouj  Brahmins,  belonging  to  the 
same  country,  they  had  never  married  into  Bengallee  families,  and  had  continued 
to  have  their  rights  of  succession  governed  by  the  doctrines  of  the  Mitacshara,  by 

272 


V.   MUSSAMUT  HEERAMONEE  BURMONEAH  [1868]       XII  MOORE  IND.  APR,  86 

which  Law.  it  was  insisted,  that  an  undividi'il  Cousin  would  succt-ed  in  preference 
to  the  Widow  of  a  deceased  i-opareener. 

It  was  contended  by  the  Respondent  in  the  i-e|ilieation.  that  the  Daya-bhaga 
governed  the  succession  to  propei'ty  in  the  joint  family  of  her  late  Husband  and  the 
Appellant's  late  Father:  and  that," under  that  Law.  she.  as  a  Widow,  was  entitled  to 
succeed  to  her  Husband's  moiety  in  the  joint  estate. 

It  appeared  from  the  evidence,  that  Paresnauth  i)erformed  the  Shradh  of  Batook- 
nauth  as  sole  heir  to  him  according  to  the  Mitacshara  Shastres  ;  and  that  the  Will 
had  been  proved  in  the  Civil  Court  of  Nuddea.  under  Act,  No.  XX.  of  1811,  and  acted 
upon  by  Paresnauth,  under  the  Court's  certificate,  up  to  the  time  of  his  death,  which 
event  took  place  about  two  years  after  he  was  in  possession  of  Batooknautli's  moiety 
of  the  family  estate. 

The  facts  of  the  case,  and  the  nature  and  effect  of  the  evidence  upon  the  above 
issues,  are  very  fully  stated  in  their  Lordships'  judgment. 

The  decree  of  Mr.  Littledale,  the  .ludge  of  Zillah  Xuddea.  dated  the  1 7th  of 
September,  1859,  decided  in  favour  of  the  Will  executed  by  Batooknauth,  which  it 
established;  and  that  Judge  held  as  a  sequence,  that  it  was  unnecessary  to  go  into 
the  remaining  issue,  viz.  : — whether  the  question  of  inheritance  was  to  be  determined 
by  the  Shastres  of  Bengal  or  of  the  North  Western  Provinces. 

The  Respondent  appealed  from  this  decree,  and  [85]  pending  the  appeal  to  the 
High  Court  the  Appellant,  having  come  of  age,  was  made  a  party  in  the  place  of  his 
Guardians. 

The  appeal  was  heard  before  Messrs.  Trevor,  Seton-Carr,  and  Jackson,  three  of 
the  Judges  of  the  High  Court,  who,  by  their  judgment  and  decree,  dated  the  12th  of 
September,  1862,  held,  that  it  was  incumbent,  in  the  first  instance,  on  the  Respondent 
to  show  her  title  to  sue  ;  and  that  on  her  admission  as  to  the  origin  of  the  family  and 
their  migration  from  Mithila  into  Bengal,  she  was  bound  to  satisfy  the  Court  that 
the  Daya-bhaga  was  the  law  which  regulated  the  succession  :  and  that  such  succession 
was  no  longer  governed  by  the  Mitacshara  :  and  that  the  Court,  if  the  Daya-bhaga 
was  shown  to  govern,  would  afterwards  consider  and  decide  whetlier  the  Will  was 
genuine  or  a  forgery.  The  Court  then  decided  on  the  evidence  :  first,  that  the  family 
had  been  for  some  generations  governed  by  the  Bengal  Law  of  succession  ;  and 
secondly,  the  Court  agreed  with  the  Judge  of  the  Court  below  in  placing  no  reliance 
on  the  evidence  of  the  Respondent's  witnesses,  which  went  to  prove  the  Will  a  forgery  ; 
but  nevertheless  held,  looking  at  the  internal  probabilities,  and  on  the  direct  evidence 
thereto  of  the  subscribing  witnesses,  that  the  Will  was  not  duly  proved,  and  by  the 
decree,  declared  the  Respondent,  as  the  Widow  and  heiress-at-law  of  Batooknauth, 
entitled  to  the  moiety  of  the  estate. 

The  present  appeal  was  brought  from  this  decree. 

Sir  R.  Palmer,  Q.C..  and  Mr.  Leith,  for  the  Appellant. — Two  questions  arise, 
first,  with  respect  to  the  Will  [86]  of  Batooknauth,  made  in  favour  of  Paresnauth,  we 
submit,  that  the  High  Court  were  wrong  in  their  estimate  of  the  evidence,  and  that 
the  decree  of  the  Zillah  Court  upon  that  point  ought  to  have  been  affirmed  by  them. 
The  High  Court,  in  substance,  affirmed  the  Zillah  Judge's  decree,  by  holding,  that 
the  Respondent's  witnesses  were  untrustworthy,  and  their  evidence  not  to  be  relied 
on  ;  the  Court,  therefore,  ought  to  have  given  effect  to  the  evidence  of  the  subscribing 
witnesses  in  favour  of  the  Will.  It  is  manifest  that  the  Court  was  not  justified  in 
setting  aside  the  positive  and  direct  testimony  of  those  witnesses  as  to  the  factum  of 
the  Will  on  mere  general  surmises  of  what  they  term  "  internal  probabilities."  The 
Respondent  never  objected  to  the  validity  of  the  Will  in  Paresnauth's  lifetime,  but, 
on  the  contrary,  acquiesced  in  his  possession  of  the  moiety  of  the  estate  her  Husband 
died  seized  of  up  to  his  death,  a  period  of  upwards  of  two  years.  But,  secondh',  even 
if  the  decree  of  the  High  Court  was  right  in  deciding  against  the  Will,  yet  the  Court 
ought  to  have  decided  that  Paresnauth  was  Batooknauth's  heir-at-law,  and  entitled 
to  succeed  by  the  Mitacshara  to  his  moietv  of  the  family  estate,  subject  to  a  provision 
for  the  Appellant's  maintenance.  The  evidence  established  the  fact,  that  the  family 
continued  to  observe  the  ancient  usages  and  the  religious  ceremonies  of  their  an- 
cestors, and  that  they  had  not  abandoned  them,  and  the  Respondent  failed  to  prove 
that  the  family  had  adopted  those  prescribed  by  tlie  Daya-bhaga  or  other  Shastres  of 
Bengal.     It  was  admitted  by  the  pleadings,  that  the  family  had  originally  come  from 
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tlje  North-Westeiu  Provinces,  and  had  migrated  to  and  settled  in  Bengal  ;  the  High 
[87]  Court,  therefore,  ought,  upon  the  authority  of  Riiti-he inttty  Duff  J lia  v.  Rajunder 
Naraiu  Roe  (2  Moore's  Ind.  App.  Cases,  \:V.\).  to  have  held,  that  the  family  usage  and 
custom  was  according  to  the  doctrines  of  the  Hindoo  law  of-the  Mitiiila  school  ;  and 
that  the  Mitacshara  governed  the  succession  in  the  case,  and  not  the  Daya-bhaga 
relied  on  by  the  Respondent. 

Mr.  Field,  Q.C.,  and  Mr.  Cave,  lor  the  Respondent. — First,  as  to  the  rule  of  suc- 
cession which  is  to  govern  the  rights  of  the  parties,  we  submit,  that  the  Daya-bhaga, 
the  lex  loci,  and  not  the  Mitacshara,  relied  upon  by  the  Appellant,  is  alone  applicable 
in  determining  the  rights  of  the  parties  to  the  moiety  of  the  family  estate.  It  is  to 
lie  observed,  that  Paresnauth,  in  the  first  instance,  relied  solely  on  the  Will  of  the 
Respondent's  Husband  under  which  he  got  possession  of  liis  moiety,  and  the  applica- 
tion of  the  Mitacshara  Code  as  the  rule  of  succession  was  an  afterthought,  and  was  not 
set  up  during  his  lifetime,  nor  until  the  answer  was  filed  in  this  suit.  It  is  admitted, 
that  the  estate  is  situate  in  Bengal,  and  that  it  had  been  acquired  by  Khoderam  Roy, 
the  common  ancestor,  whose  family  some  eight  generations  ago  had  settled  in  Bengal  ; 
but  it  was  shown  by  the  evidence  that,  in  litigation  among.st  themselves,  the  family 
had  treated  the  Daya-bhaga  as  the  law  regulating  the  succession  to  the  family  pro- 
perty. It  was  admitted  in  those  suits,  that  they  were  unable  to  prove  that  the  family 
followed  the  Mitacshara  Code,  and  it  is,  therefore,  to  be  assumed  tliat  their  customs 
and  usages  were  regulated  b}'  the  Shastres  prevalent  in  Bengal.  [88]  By  the  Da)'a- 
bhaga  the  Respondent  as  Widow  is  her  Husband's  heiress-at-law. 

Secondly,  the  Will  alleged  to  have  been  made  by  the  Appellant's  Husband  in 
Paresnaut.h's  favour  was  not  established.  Tlie  Court  held,  tliat,  looking  into  internal 
probabilities  and  the  evidence  given  in  its  support,  the  Will  had  not  been  satis- 
factorily proved,  and  set  it  aside.  That  Paresnauth  obtained  a  certificate  from  the 
Court,  under  Act,  No.  .\X.  of  1841,  and  was  in  undisputed  possession  of  Batooknauth's 
moiety  of  the  estate  during  his  lifetime,  a  period  of  more  than  two  years,  and  no 
steps  taken  by  the  Respondent  to  assert  her  rights  and  dispute  the  validity  of  the 
Will  during  that  period  is  satisfactorily  accounted  for  by  the  fact,  that  she  was  under 
fourteen  years  of  age,  and  lived  in  Paresnauth's  house,  as  a  Purdah  Nushen,  or 
secluded  woman  ;  that  she  did  not  know  how  to  read  or  -write,  and  was  entirely 
without  means  to  prosecute  her  rights. 

Judgment  having  been  reserved,  was  now  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (.July  2,  1868).— The  suit  which  is  to  deter- 
mine the  right  of  succession  between  the  representatives  of  each  of  two  joint  owners, 
Paresnauth  and  Batooknauth,  Hindoos,  to  the  succession  of  one  of  them,  Batooknauth, 
was  brought  to  recover  a  moiety  of  a  family  estate  consisting  of  landed  and  of  move- 
able property  whicli  had  belonged  to  one  Khoderam  Roy,  the  Grandfather  of  both 
Paresnauth  and  Batooknauth.  The  property  of  Khoderam  Roy  descended  from  him, 
by  inheritance,  to  his  two  surviving  Grandsons,  Paresnauth  and  Batooknauth,  the 
Sons  respectively  of  his  two  Sons,  Jai  [89]  Singh  Roy  and  Prag  Singh  Roy.  who  had 
jjredeceased  their  Father.  These  Grandsons,  who  were  first  cousins,  formed  a  joint 
undivided  Hindoo  family,  joint  in  food,  worship,  and  estate.  During  their  joint 
lives  they  resided  continually  together. 

Paresnauth  was  the  Manager.  He  survived  Batooknauth  about  two  and  a-half 
years.  Batooknauth  left  no  children.  The  Plaintiff  was  his  childless  Widow.  She 
was  very  young  at  the  time  of  her  Husband's  death  ;  certainly  under  fourteen  years 
of  age,  and  perhaps  younger.  She  had,  however,  near  relations,  members  of  her 
own  family,  competent  to  the  protection  of  her  rights,  her  Father,  and  two  other 
persons :  and  the  Sister  of  Batooknauth  had  a  Son,  a  minor,  in  the  line  of  succession 
to  his  deceased  Uncle  under  the  Law  of  Bengal,  and  whose  Father  was  competent  to 
the  protection  of  his  rights  also.  The  Widow,  if  entitled,  might  have  been  placed 
under  the  protection  of  the  Courts  of  Wards  in  the  case  of  any  probable  invasion  of 
her  rights. 

Paresnauth,  on  the  18th  Bysach,  1260,  that  is,  thirteen  days  after  tiie  death  of 
Batooknauth,  which  took  place  «n  the  5th  Bysach,  1260,  corresponding  to  the  16t]i 
April,  185:5,  propounded  and  proved  before  the  Civil  Court  of  Nuddea,  under  Act, 
No.  XX.  of  1841,  an  alleged  Will  of  Batooknauth,  the  cancellation  of  which  instrument 
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is  also  sought  by  tlie  Plaintiff's  suit.  By  this  Will,  which  bore  date  the  2nd  Bysach, 
1260,  three  days  before  his  death,  the  wliole  of  Batooknauth's  property  was  given  to 
Paresuauth.  It  contained  a  provision  for  maintenance  of  tlie  Widow  ;  but  in  case  of 
lier  quitting  tlie  family  Rs.  25  per  month  only  were  to  be  allowed  her  for  her  main- 
tenance. The  usual  notifications  were  issued  [90]  by  tlie  Court  :  no  person  appeared 
to  oppose,  witnesses  were  examined,  the  Will  was  proved,  and  tlie  ordinary  certificate 
obtained,  and  under  that  title  Paresnauth  enjoyed  the  (iroperty  unojiposed  and  un- 
disturbed during  the  remainder  of  his  life,  a  period  of  about  two  and  a-half  years. 
Tlie  Will  was  not  registered,  but  two  days  only  elapsed  lietween  the  date  of  it  and 
the  death  of  Batooknauth. 

Paresnauth  left  a  Will,  or  testamentary  trust  deed,  by  which  he  appointed  his 
Mother  and  Wife  guardians  of  his  infant  Son.  It  contained  a  provision  for  adoption 
by  his  Widow  in  case  the  infant  died,  and  some  directions  as  to  religious  rites  and 
usages. 

Shortly  after  Paresnauth's  death,  the  Widow  of  Batooknauth  asserted  her  title  to 
a  moiety  of  the  property  jointly  owned  and  enjoyed  by  her  Husband  and  Paresnauth. 
T^pon  her  application  to  the  proper  authorities  to  be  admitted  to  her  share,  she  was, 
in  consequence  of  the  certificate  before  mentioned  having  been  obtained  and  being 
ill  force,  directed  or  advised  to  proceed  by  regular  suit,  and  she  instituted  the  suit 
accordingly  out  of  which  this  ajipeal  arises.  She  was  the  sole  Plaintiff,  and  the  De- 
fendants were  the  Mother  and  Widow  of  Paresnauth,  as  Trustees  and  Guardians  of 
the  infant  Son  of  Paresnauth.  who  was  also  named  a  party.  The  suit  proceeded  in 
that  form  until  the  Son  attained  majority,  when  he  applied  for  leave,  and  was 
permitted  to  defend  in  his  own  person  without  guardians.  He  is  the  Appellant  in 
this  appeal.  The  property  being  situate  wholly  in  Bengal,  and  the  family  having 
been  long  resident  there,  the  Plaintiff  was  certainly  entitled  to  rely  on  her  prima 
facie  title,  as  heiress  under  the  general  Hindoo  Law  as  administered  in  that  part  of 
India. 

[91]  It  was  incumbent  on  the  Defendants  to  allege  and  prove  a  title  displacing 
this  prima  facie  title.  They  accordingly  pleaded  their  title,  which  embraced  two 
separate  answers  of  the  Plaintiff's  title.  They  alleged  that  the  title  to  the  property 
was,  by  reason  of  the  retention  by  their  family  of  its  ancient  Law,  that  of  the  Mitac- 
shara,  to  be  governed  by  that  authority,  under  which  Paresnauth,  and  not  the  Widow , 
was  heir  to  Batooknauth  ;  and  besides  this,  they  alleged  that  Batooknauth  had  be- 
queathed his  whole  property  to  Paresnauth.  If  this  last  title  prevail,  it  displaces 
equally  a  descent  ab  intesfati),  under  either  system  of  law,  viz.,  that  of  the  Mitacshara, 
or  that  of  the  Daya-bliaga. 

Some  doubt  was  raised  by  Mr.  Cave,  in  his  argument  of  this  case,  as  to  the  original 
acquisition  of  this  property,  whether  the  whole  was  acquired  by  Khoderam  Roy,  as  a 
large  part  certainly  was,  or  whether  a  part  was  not  ancestral  property  which  had 
descended  to  him.  It  is  not  necessary  to  inquire  into  this  subject,  because  the  pre- 
valence in  any  part  of  India  of  a  special  course  of  descent  in  a  family,  differing  from 
the  ordinary  course  of  descent  in  that  place  of  the  property  of  people  of  that  class  or 
race,  stands  on  the  footing  of  usage  or  custom  of  the  family.  It  must  have  had  a 
legal  origin,  and  have  continuance  (see  Abra/iam  v.  Abra/iarii,  0  Moore's  Ind.  App. 
Cases,  pp.  246  and  247):  and  whether  the  property  be  ancestral  or  self-acquired, 
the  custom  is  capable  of  attaching  and  of  being  destroyed,  equally  as  to  both.  A  legal 
foundation  for  this  family  usage  was  laid  sufficiently  by  the  evidence.  The  family 
came  into  Bengal  from  a  distant  part  of  India  where  the  Mitacshara  prevails.  The 
High  Court  did  not  [92]  decide  more  on  this  issue  than  that  the  family  had  adopted 
the  law  of  Bengal  for  some  generations:  that  is  consistent  with  a  discontinuance  of 
a  former  usage.  It  appears  further  from  the  evidence  of  the  Purohit,  that  his  was  an 
hereditary  office,  as  it  very  frequently  is,  and  that  his  ancestors,  Officers  of  the  priest- 
hood, and  of  the  family,  had  followed  the  Mitacshara  constantly. 

On  the  evidence,  it  seems  clear,  that  the  family  came  attended  by  Priests  of  their 
own  persuasion  :  and  since  Orientals  are  commonly  tenacious  of  their  usages  and 
customs,  and  more  especially  of  their  family  and  religious  observances,  therefore,  on 
the  ordinary  principles  of  viewing  evidence,  a  continuance  of  this  state  of  things 
is  presumable,  and  the  oiiii-'i  would  then  lie  on  the  party  alleging  an  interruption  or 
cessation  of  it  to  prove  such  allegation.     In  this  case,  therefore,  the  onus  of  proving 
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such  a  ctssiition  seems  to  have  been  iiroperly  deehired  by  the  Hi^'h  Court  as  incumbent 
on  the  Plaintiff,  in  consequence  of  tlie  admissions  in  the  pleadinys. 

Tlie  I'laintiff  ori;^inally  advanced  a  title  which  she  did  not  maintain  throughout 
her  suit.  She  alleged  originally  that  her  Husband  had  given  her  authority  ti> 
adopt  a  Son.  and  had  constituted  her  heiress,  ad  intetim.  by  a  written  instrument, 
of  which  she  alleged  the  spoliation  and  destruction  by  Paresnauth.  Such  an  au- 
thority is  not  unlikely  to  be  conferred.  The  Will  of  Paresnautli  liimself  evidences 
the  strong  desire  of  a  Hindoo  to  be  succeeded  by  a  Son.  Why  the  allegation,  if  untrue 
was  made,  or  why,  if  true,  it  was  abandoned,  it  is  difficult  to  say.  It  is  the  great 
misfortune  of  Hindoo  litigants  that  their  cases  often  fall,  in  the  earlier  stages  of 
litiuation.  into  the  hands  [93]  of  incompetent  Advisers,  who,  by  the  mixture  of  false- 
hood with  truth,  or  by  the  suppression  or  abandonment  of  part  of  a  true  case,  from 
some  mistaken  views  of  policy,  or  difficulty,  create  often  impediments  to  its  success 
from  which  the  true  story,  if  revealed,  w^ould  have  been  free.  If,  for  instance,  it 
should  seem  expedient  to  exaggerate  the  illness,  weakue.ss,  or  incapacity  of  an 
alleged  Testator,  and  to  tutor  witnesses  to  such  proof,  it  may  be  thought  politic  to 
drop  that  part  of  a  case,  which  necessarily  supposes  during  the  same  interval  a  dis- 
posing capacity  in  the  Testator  ;  and  in  Indian  cases  it  is  scarcely  safe  or  just  to  make 
against  the  suitor  himself  the  ordinary  presumptions  from  the  conduct  of  a  suit, 
which  would  be  made  in  our  own  Courts  under  the  like  circumstances. 

It  has,  therefore,  been  very  properly  urged  in  the  able  arguments  on  behalf  of 
the  Plaintiff,  that  her  youth,  ignorance,  sex,  and  dependent  state  must  all  be  weighed, 
and  have  due  importance  given  to  them,  when  her  supposed  acquiescence  in  the  title 
of  Paresnauth  is  urged  against  her.  As  respects  herself,  personally,  the  force  of  these 
arguments  may  be  admitted  so  far  as  they  regard  acquiescence  alone ;  but  her 
ignorance  of  Paresnauth's  proceedings  and  claim  to  the  whole  succession  which  she 
alleges,  cannot  so  readily  be  conceded,  and  the  weight  of  presumptive  proof  arising 
from  the  conduct  both  of  herself  and  of  other  persons  competent  to  the  protection 
of  her  interests,  cannot  be  excluded  from  the  consideration  of  their  Lordships  when 
deciding  whether  such  ignorance  is  established  in  anj'  of  them. 

The  Plaintiff'  denied  in  her  replication  each  title  pleaded  by  the  Defendants. 
The  Will  she  alleged  [94]  to  be  a  forgery,  and  insisted  that  the  Daya-bhaga  was  the 
authority  to  be  applied  to  the  question  of  her  title  to  the  succession. 

The  issues  of  fact,  which  are  stated  in  the  Appellant's  case,  comprise  these  two 
points,  the  only  ones  before  their  Lordships  on  appeal :  — 

First,  whether  Batooknauth  executed  a  Will,  dated  2nd  Bysach,  1260,  in  favour  of 
Paresnauth,  or  not. 

Secondly,  whether  the  question  of  inheritance  in  this  suit  is  determinable  by  the 
Shastres  of  Bengal,  or  of  the  Western  Provinces. 

The  Judge  of  the  Court  at  Nuddea  found  the  first  issue,  that  on  the  Will,  in 
favour  of  the  Defendants.  He  expressed  no  opinion  on  the  second,  which,  in  conse- 
quence of  his  finding  on  the  first,  he  judged  to  be  then  an  immaterial  issue.  On 
appeal  to  the  High  Court,  that  Court  consisting  of  three  Judges,  Mr.  Trevor,  Mr. 
Seton-Karr,  and  Mr.  Jackson,  found  unanimously  the  issues  in  favour  of  the  Plain- 
tiff, the  now  Respondent,  and  reversed  the  decree  of  the  Civil  Court. 

In  the  view  which  that  Court  of  appeal  took,  it  was  necessary  to  decide  both 
issues ;  for  a  decision  on  the  Will  alone,  unless  it  had  established  the  Will,  would  not 
have  decided  the  case.  In  the  view  taken  of  the  Will,  in  the  Civil  Court  of  Nuddea. 
the  contention  as  to  which  law,  whether  the  Mitacshara  or  the  Daya-bhaga,  should 
prevail  was  a  needless  one,  except  as  it  tended  to  disprove  the  Will  by  showing  it  to 
to  be  an  inofficious  disposition. 

If,  however,  the  evidence  afford  ground  enough  for  believing,  that  the  ancient 
family  usage,  whether  legally  obsolete  or  not,  might  yet  be  operative  enough  in  the 
mind  of  a  male  member  of  his  family  to  lead  [95]  him  to  prefer  the  sole  ownership 
of  a  male,  his  conjoint  owner  and  co-heir,  with  whom  he  had  been  associated  in  the 
enjoyment,  and  with  whom  the  entire  management  had  been,  to  what  he  might 
consider  the  risk  of  female  ownership,  then  no  sound  argument  derived  from  the 
mere  pre.sumed  inofficiousness  of  the  disposition,  according  to  the  general  law, 
could  be  used  to  weaken  adequate  evidence  as  to  the  factum  of  the  Will.  In  the 
opinion  of  their  Lordships,  it  would  be  a  rash  conclusion,  on  the  state  of  the  evi- 
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dence  in  this  cause,  to  suppose  that  a  preference  of  the  law  of  Bengal  was  likely  to 
be  operative  in  the  mind  of  the  Testator,  and  without  a  belief  in  the  probable 
existence  of  such  a  preference,  where  is  the  foundation  for  treating  the  Will  as 
inofficious? 

It  is  not-  necessary  for  their  Lordships  to  decide  the  second  issue  in  the  view 
which  they  take  of  this  case,  which  is  substantially  the  same  as  that  taken  by  the 
Civil  Court  of  Nuddea.  It  is,  however,  necessary  for  them  to  review  the  evidence 
on  this  issue  to  some  extent,  in  order  to  support  the  opinion  already  expressed  by 
their  Lordships  as  to  the  probability  of  a  continuing  attachment  I>y  the  Testator, 
Batooknauth,  to  his  original  family  usages. 

From  the  admissions  in  the  pleading,  referred  to  by  the  High  Court  in  their 
judgment,  and  from  the  evidence,  it  may  he  safely  concluded  tliat  this  family 
came  from  a  part  of  India  where  the  Mitacshara  was  and  is  the  prevailing  authority  ; 
that  it  came  not  unattended  by  Ministers  of  religion,  and  that  it  originally  con- 
tinued in  Bengal  its  ancient  law.  As,  at  the  time  of  that  migration,  the  Mahomedan 
was  the  governing  power,  and  as  the  Hindoos  were  rather  connived  at  than 
sanctioned  by  the  governing  power  [96]  in  the  exercise  of  their  religion,  their  law 
was  in  the  nature  of  a  personal  usage  or  custom,  and  it  is  probable  that  migratory 
families  or  tribes  amongst  Hindoos  would  retain  their  own  usages. 

There  seems  to  be  no  reasonable  ground  for  doubting  that  the  office  of  Priest 
was  hereditary,  and  derived  to  the  existing  family  Priest  by  successors  in  the  mode 
stated  by  the  Purohit,  whose  evidence  was  rather  laid  aside  by  the  High  Court,  on 
the  ground  that  he  might  be  swayed  by  interest,  than  rejected  liy  it  as  untrust- 
worthy. An  adherence  to  family  usages  is  a  strong  Oriental  habit ;  it  is  in  most 
places  not  a  weak  one,  and  since,  generally,  the  love  of  them  increases  with  their 
long  prevalence,  it  requires  no  eft'ort  to  believe  that  the  retention  of  religious  usages 
and  customs  spoken  to  by  the  Defendant's  witnesses  did  prevail  in  that  particular 
branch  of  the  family,  to  which  point,  indeed,  the  Purohit's  evidence  in  a  most 
important  particular,  that  of  the  performance  of  the  Shradh  of  Batooknauth,  is  clear 
and  direct,  and  on  that  point  not  contradicted  by  proof,  for  though  the  Plaintiff 
alleges,  she  does  not  prove  that  she  performed  her  Husband's  Shradh. 

This,  indeed,  is  not  decisive  of  the  question  as  to  the  devolution  of  property  in 
the  family  by  right  of  succession,  since  a  family  might  retain  its  religious  rights, 
and  yet  acquiesce  in  a  devolution  of  property  in  the  common  course  of  descent  of 
property  in  that  district,  amongst  persons  of  the  same  race.  But  still  there  is  in 
the  Hindo  law  so  close  a  connection  between  their  religion  and  their  succession  to 
property,  that  the  preferable  right  to  perform  the  Shradh  is  commonly  viewed  as 
governing  also  the  question  of  [97]  the  preferable  right  to  succession  of  propert}" ; 
and  as  a  general  rule  they  would  lie  expected  to  be  found  in  union.  Now,  it  is 
proved  by  the  Purohit,  the  proper  witness  to  be  adduced  for  the  purpose,  that 
Paresnauth  performed  the  Shradh  of  Batooknauth,  and  that  proof  is  not  opposed 
by  counter  proof. 

It  is  a  fact,  which,  unexplained,  liears  strongly  on  the  question  of  the  right  to 
the  succession  being  under  the  Mitacshara.  The  High  Court  considered  the  evidence 
to  be  nearly  balanced,  .so  far  as  the  evidence,  exclusive  of  the  judicial  proceedings 
hereafter  to  be  referred  to  went ;  but  it  is  to  be  observed,  that  the  High  Court, 
without  any  sufficient  rea.son  assigned,  set  aside  the  evidence  of  the  Purohit,  which, 
if  it  be  regarded  as  the  uncontradicted  evidence  of  the  appropriate  and  ordinarily 
adequate  witness  to  the  performance  of  a  Shradh,  l)y  estalilishing  the  performance 
of  the  ceremony  by  Paresnauth,  should  have  inclined  the  scale  in  favour  of  that 
side,  especially  when  it  is  remembered  that  a  presumption  existed  in  favour  of  the 
continuance  of  the  ancient  family  custom. 

Their  Lordships  are  relieved  from  the  necessity  of  considering,  whether  the 
Higli  Court  did,  or  did  not,  attach  undue  weight  to  the  proofs  on  which  they  mainly 
rested  their  judgment  on  this  point ;  since  the  question  now  to  be  considered  by  their 
Lordships  is  only,  whether  the  Will  was  inofficious.  Tlie  High  Court  proceeded  on 
the  ground,  that  the  judicial  proceedings  which  they  rely  on,  and  state  in  their 
judgment,  and  which  are  set  forth  in  the  Respondent's  case,  show  that  the  family 
had  for  some  generations  recognized  the  law  prevalent  in  Bengal  as  that  of  their 
succession.     The   Higli   Court   [98]   had   no   explanation   given   to   it   of  these   pro- 
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ceedings.  It  certainly  la}-  on  the  Defeiidunts  to  give  that  explanation.  I'ossibly 
Paresnautli  might  have  been  able  to  show  that  no  actual  enjoyment  according  to 
such  title  by  record  had  ever  obtained  in  his  branch  of  his  fumily  ;  and  niigiit  have 
shown  that  lie,  as  a  party  to  the  suit,  had  not  advised  or  suggested  that  form  of 
procedure  and  joinder  of  parties,  and  'was  not  conscious  of  the  effect  of  it,  as 
evidence  to  rebut  the  continuance  of  a  family  custom;  but  whatever  weight  may 
attach  to  such  suggestions  when  made  and  established  by  proofs,  it  is  not  the 
duty  of  a  Court  to  suppose  them.  It  suffices  to  say,  that  the  decision  on  this  issue 
of  the  High  Court  on  the  evidence  in  the  cause,  may  lie  correct ;  yet,  their  Lordships 
cannot  derive  from  such  evidence,  viewed  in  connection  with  the  other  evidence  in 
the  cause,  that  belief  which  would  justify  them  in  treating  the  Will  as  priiiia  farir 
improbable,  because  inofficious,  and  inofficious  because  regardless  of  the  ordinary 
preferences  of  Hindoos  of  the  Bengal  Schools. 

Their  Lordships  proceed  now  to  the  consideration  of  the  evidence  as  to  the 
fartuin  of  the  Will  itself.  It  must  be  remembered  that  Paresnautli  is  dead,  and  that 
imputations  are  cast  on  him  after  his  death,  which  he  might  have  been  able,  and 
which  his  representatives  in  this  suit  may  be  unable,  to  reject,  at  least  with  equal 
success.  Therefore,  a  Court  of  Justice  should  be  careful  to  see  that  no  inference 
be  raised  against  the  title  which  he  asserted,  and  proved,  and  under  which  he 
obtained  and  retained  possession  during  his  life  unopposed,  unless  it  be  such  as  the 
evidence  in  the  cause  clearly  warrants.  The  evidence  as  to  the  factum  itself  in  the 
judgment  of  l)oth  [99]  Courts  appeared  satisfactory.  It  is  declared  by  the  High 
Court  to  have  been  "  precise  enough  on  the  main  points  of  execution  and  signature, 
and  to  exhibit  no  signal  discrepancies."  In  an  ordinary  case,  even  on  proof  of  a 
Hindoo  Will,  such  evidence  would  be  deemed  adequate  ;  and  it  must  be  remembered, 
that  this  Will  was  very  soon  after  its  execution  publicly  exhibited  in  Court,  and 
submitted  to  some  investigation  and  proof,  and  was  proved  ;  and  that,  though 
proved  ex  parte,  yet  such  proof  followed  on  the  notifications  which  ordinarily  must 
be  taken  to  give  due  notice  of  a  claim  under  a  Will. 

If,  then,  no  discrepancy  of  any  material  character  be  found  between  the  proof 
which  was  given  on  the  application  for  a  certificate  in  1853,  and  that  given  on  the 
trial  of  the  cause  in  1859,  the  witnesses  being  native  witnesses,  and  speaking  again 
to  the  same  facts  after  so  long  an  interval,  the  absence  of  such  discrepancy,  and  the 
precision  of  the  statements  as  to  the  execution  and  signature,  are  some  arguments 
in  themselves  in  support  of  the  truth  of  that  to  which  those  of  the  v.itnesses  who  were 
examined  on  Ixith  trials  depose.  One  discrepancy,  however,  is  noticed  in  the  Re- 
spondent's case  on  which  much  stress  was  laid  by  Mr.  Cave  in  his  able  argument 
for  the  Respondent. 

The  witnesses  at  the  earlier  judicial  investigation  described  the  W^ill  as  having 
been  immediately  dictated  by  the  Testator  to  Denonauth,  the  Writer  ;  whereas  at  the 
trial  of  this  cause,  they  depose  that  Tanuckanauth  made  the  draft  from  the  dictation 
of  the  Testator,  and  that  Denonautli  made  a  fair  copy  from  it.  This  discrepancy 
certainly  exists,  but  it  is  one  which  might  be  found  in  many  a  case  free  from  [100] 
suspicion.  It  may  have  proceeded  from  mere  inaccuracy  of  recollection;  and 
sometimes  in  native  statements  an  intermediate  agency  is  passed  over,  and  an 
action  ascribed  to  an  immediate  source,  which  in  truth  proceeded  from  a  derivative 
one.  The  reason  assigned  by  the  Respondent's  Counsel  for  this  variation  of  story 
is  little  probable.  Had  the  witnesses  for  the  Will  recollected  the  evidence  which 
they  gave  on  the  first  trial,  they,  if  false  witnesses,  would  have  adhered  to  it.  They 
are  not  likely  on  the  trial  to  have  made  intentionally  their  evidence  conformable  to 
that  of  the  Respondent's  witnesses  who  were  examined  before  them,  for  no  draft 
was  produced  at  all  ;  nothing  was  shown  to  which  they  were  likely  to  desire  to  make 
their  account  conformable.  The  transaction  to  which  they  deposed,  and  that  to 
which  the  Plaintiff's  witnesses  were  deposing,  were  utterly  irreconcilable,  and  no 
motive  could  have  existed  for  injuring  their  own  story  by  taking  up  a  part  of  that 
of  the  rival  witnesses.  Their  Lordships,  therefore,  conciir  in  the  view  taken  of  the 
evidence  as  to  the  factum  of  the  Will  by  both  Courts,  that  it  was  in  itself  adequate 
to  the  proof  of  an  ordinary  Will.  Was  the  internal  evidence  against  it,  and  was  the 
internal  improbability  of  the  Will  sufficient  to  discredit  it? 

No  inheritance  improbaliility  can  be  stated  as  to  this  Will,  or  its  provisions. 
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unless  by  assuming  eitlier  that  the  law  of  the  Mitacsliara  was  known  to  the  Testator 
10  be  clearly  applicable,  or  that  a  preference  in  the  female  line  of  descent  was  likely 
to  be  influential  in  iiis  name.  Their  Lordships,  therefore,  put  aside  these  specula- 
tions and  ap]ily  themselves  to  the  consideration  of  the  evidence  in  the  cause.  The 
{grounds  [101]  upon  wliicli  the  judj;ment  of  the  Hifih  Court  ])roceeds  as  to  the  Will 
are,  that  the  witnesses  to  it  are  not  such  as  they  would  have  expected  to  find 
attesting  his  Will:  that  the  handwritinii;  of  the  Testator  seems  too  tirm  for  one 
suffering  from  such  a  sickness:  and  that  if  the  Mitacsliara  prevailed,  tlic  Will 
would  be  needless  :  that  R.s.  25  per  month  was  an  absurdly  small  allowance  for  the 
Widow:  that  there  was  no  hint  of  any  disagreement  l)etween  liim  and  his  Wife; 
and  they  conclude  by  observations  derived  from  tliese  matters  as  to  tlie  improbability 
of  the  case.  But  to  these  reasons  it  may  be  answered,  that  the  Hs.  25  which  are 
given  only  in  ca.se  of  the  Widow  leaving  the  family  house,  may  not  have  been  nieani 
to  measure  her  maintenance  whilst  resident  :  that  it  may  have  been  designed  in 
puenani  to  enforce  residence  in  the  family  house;  that  there  was  much  conflict  of 
evidence,  and  may  have  been  room  to  doubt  whether  the  Mitacsliara  did  or  did  not 
I'revail  in  the  family  as  the  authoritative  exposition  of  their  law;  that  there  had 
lieen  that  compliance  with  the  rules  of  piocedure  in  the  Courts  of  the  District,  and 
such  apparent  admissions  on  record,  inconsistent  with  the  prevalence  of  the  Mitac- 
shara  as  an  authority,  which  might,  unless  explained,  altogether  destroy  a  custom 
by  breaking  in  upon  its  continuance  :  and  that  these  things  might  suggest  to  his  own 
mind,  or  the  minds  of  those  about  the  .Testator,  the  wisdom  of  not  relying  on  the 
usage  alone  ;  that  the  Testator's  imputed  neglect  of  the  pecuniary  interests  of  his 
\Vidow  is  no  greater  than  that  whicli  belongs  to  any  follower  of  the  Mitacsliara 
school,  who,  having  the  power  to  separate  from  an  united  family,  and  so  to  qualif}- 
his  Widow  as  an  heiress,  prefers  to  let  the  law  [102]  of  his  class  take  its  course. 
And,  as  to  the  strength  of  the  signature  :  that  two  days  and  part  of  a  third  inter- 
vened between  the  execution  of  the  Will  and  the  death  ;  and  though  weakened  by 
illness,  tlie  Testator  may  have  rallied  his  strength  to  the  performance  of  that  short 
act  of  signature.  As  to  the  character  of  the  witnesses;  that  the  family  Priest  was 
an  attesting  witness  to  the  Will,  and  that  such  an  attesting  witness  might  well  be 
supposed,  by  those  at  least  who  placed  confidence  in  him,  to  be  sufficient  to  save  the 
Will  from  the  objection  of  l)eing  attested  only  by  persons  unconnected  with  the 
family,  or  too  low  to  give  support  to  such  an  instrument,  whilst  the  known  aversion 
of  persons  of  respectable  position  to  be  connected  with  cases  likely  to  be  the  subject 
of  litigation  may  be  one  reason  why  attesting  witnesses  to  Hindoo  W^ills  are  seldom 
found  to  be  of  a  class  from  which  it  would  be  most  desirable  to  select  them. 

The  case  of  the  Defendants  certainly  derives  some  support  from  the  failure  of  the 
case  made  as  to  the  forgery  of  the  Will. 

Though  the  youth  and  dependent  state  of  the  Plaintiff  himself  may  be  admitted 
to  afford  very  cogent  reasons  for  not  pressing  against  her  those  presumptions  of 
acquiescence  which  similar  conduct  in  a  competent  adult  would  give  rise  to,  yet 
presumptions  from  the  conduct  of  others  cannot,  as  it  has  been  said,  be  excluded 
from  the  consideration  of  this  case,  when  the  ]irobabilities  on  either  side  are 
weighed. 

During  the  whole  of  Paresnautli's  life,  no  atteuqit  was  made  by  any  one  to 
question  the  validity  of  this  Will.  Is  tliis  consistent  with  a  belief  in  the  family 
that  the  Widow  was  the  heiress  of  her  Husband?  It  is  not  alleged  that  he  shared 
the  proceeds  with  the  [103]  Widow.  Ccmld  it  have  been  unknown  generally  to  the 
family  and  inmates  of  the  house,  and  those  most  conversant  with  the  family  business, 
that  he  was  dealing  with  the  property  as  sole  beneficial  owner  1  According  to  the 
case  of  the  Widow,  she  immediately  on  her  Husband's  death  became  entitled  to  the 
usufruct  for  her  life  of  a  considerable  estate.  Could  that  be  a  matter  of  slight 
moment  to  her  immediate  family?  Would  there  not  have  been  a  considerable 
difference  in  the  estimation  of  her  by  others  as  an  heiress,  instead  of  being  one 
entitled  merely  to  a  moderate  maintenance  out  of  the  wealth  of  another?  Yet, 
according  to  the  statement  of  herself,  two  and  a  half  years  of  silence  and  uncom- 
plaining, non-participation  in  profits,  ensue,  not  only  on  her  own  part  but  ahso  on 
the  part  of  lier  Father  and  others  who,  knowing  her  youth  and  incompetence  to  the 
management  of  business,  would  be  natuially  expected  to  be  on  the  alert  to  watch 
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over  her  interests,  and  to  share,  in  some  degree,  it  may  be.  in  the  fruits  of  her  succes- 
sion. The  will  was  proved  in  the  ordinary  mode ;  there  is  no  proof  of  any  alteration 
in  the  ordinary  mode  of  notification,  which  must  be  viewed  as  ordinarily  adequate 
to  give  knowledge  where  knowledge  is  proper  to  be  given.  The  notification  is  said 
to  have  been  on  the  house  and  ou  the  property,  yet  the  whole  of  the  Plaintiff's  own 
family,  including  herself,  is  in  ignorance  until  after  the  lapse  of  two  and  a  half 
j-ears  from  the  date  of  an  ordinarily  sufficing  notification. 

Is  it  reasonable  to  suppose  that  Paresnauth  could  stifle  all  inquiry,  and  keep 
secret  from  the  family,  that  he  had  proved  a  Will  publicly,  inofficious  as  it  is  alleged, 
and  disinheriting  a  Wife,  an  expectant  [104]  heiress,  between  whom  and  her 
Husband  the  ordinary  friendly  relations  existed?  Such  an  entire  state  of  ignor- 
ance, so  improbable,  and  of  such  long  duration,  it  is  most  difficult  to  suppose 
possible.  We  find  it  asserted  strongly  for  the  Plaintiff,  but,  unfortunately,  her  case 
is  not  free  from  statements,  some  of  which,  as  to  the  violence  designed  against  her, 
seem  to  be  most  improbable,  one  of  which,  the  instrument  with  the  power  of  adop- 
tion, has  been  abandoned,  and  another,  viz.,  the  pi'oof  of  the  forgery,  discredited. 
She  herself,  young  and  inexperienced,  is  probably  not  in  any  way  answerable  for  the 
management  of  her  own  case ;  but  the  case,  as  pleaded,  relative  to  the  forgery  of  the 
Will,  is  discredited  by  both  Courts,  and  contains  such  improbable  .statements  as  fully 
to  justify  their  rejection  of  it.  Again,  the  statement  of  the  Plaintiff  as  to  the  instru- 
ment which  accompanied  the  permission  to  adopt  a  Son,  which  she  alleges  that  she 
received,  though  not  improbable  in  itself,  bears  still  the  semblance  of  an  invented 
story.  Her  conduct  in  this  matter  is  not  in  the  least  degree  consistent  with  proba- 
bility nor  with  duty.  If  that  instrument  was  prepared,  why  was  it  suffered  to 
remain  unacted  on'.'  If  destroyed,  as  she  alleges,  by  Paresnauth,  why  should  that 
destructiion  have  prevented  proofs  of  its  existence  and  of  the  spoliation?  Was  it  not 
her  duty  to  make  the  adoption,  according  to  her  so  urgently  recommended,  that  the 
permission  provided  for  five  acts  of  adoption  in  succession  on  failure  of  each  pre- 
ceding one?  If,  then,  the  Court  finds  itself  compelled  to  discredit  these  allegations, 
what  rational  ground  has  it  for  reposing  confidence  even  on  the  story  of  her  own 
continued  ignorance,  during  the  lifetime  of  Paresnauth,  of  any  title  [105]  adverse 
to  her  own?  In  a  suit  not  instituted  by  Paresnauth,  but  which  was  instituted 
hostilely  to  him,  to  set  aside  a  certain  Putnee  tenure,  which  suit  affords  not  the 
.slightest  ground  for  a  supposition  that  there  was  any  collusion  with  him  in  it,  be -is 
found  pleading  the  Will,  and  she  repeating  that  title  praying,  therefore,  to  be  dis- 
missed from  that  suit.  Prima  facie,  at  Jeast,  credit  must  be  given  to  that  pleading, 
that  it  proceeds  fi'om  one  who  was  qualified  to  represent  her.  Is  the  contrary 
proved?  Is  any  one  called  to  show  how  that  answer  came  to  be  filed?  Paresnauth 
is  dead  ;  and,  after  his  death,  is  it  to  be  presumed  that  he  put  her  answer,  without 
her  authority,  on  record ;  that  is,  that  he  committed  a  fraud  on  the  Court,  and  con- 
tinued a  fraud  on  her?  A  Court  should  not  impute  fraud;  and,  after  the  death  of 
Paresnauth,  nothing  should  be  supposed  to  his  prejudice  for  which  there  is  not  a 
legal  foundation. 

Their  Lordships,  therefore,  on  a  review  of  the  grounds  on  which  the  High  Court 
has  held  this  Will  not  proved,  are  compelled  to  say,  that  they  think  that  Court  laid 
no  foundation  for  treating  the  Will  as  inofficious  in  itself,  for  disregarding  the 
evidence  of  the  Purohit,  or  for  ascribing  the  answer  of  the  Widow  to  the  deceased 
Paresnauth.  The  Will  had  been  proved,  though  ex  parte;  it  had  been  acted  on 
very  recently  after  the  Testator's  death,  and  possession  held  for  a  considerable  time 
under  it.  There  appears  to  have  been  no  desire  on  the  part  of  Paresnauth  to  escape 
from  the  publicity  and  responsibility  attending  the  proof  of  such  a  document.  In 
fact,  it  was  not  drawn  into  question  so  long  as  Paresnauth  himself  lived.  That 
apparent  acquiescence  is  attempted  to  be  ascribed  to  a  general  and  enduring 
[106]  ignorance,  which  is  in  itself  eminently  improbable.  The  Will  is  met  bj' 
distinct  allegations  of  fraud  and  forgery,  the  witnesses  to  which  are  discredited  by 
both  Courts.  Besides  this,  the  case  of  the  Plaintiff'  does,  in  the  several  parts  of  it 
before  commented  on,  bear  the  appearance  not  simply  of  exaggeration,  but  of  con- 
scious untruth.  Whatever  might  have  been  the  result  of  this  case,  had  these  pre- 
sumptions in  support  of  the  case  for  the  Will  been  wanting,  the  ordinary  support 
which  the  failure  of  an  opposing  case  lends  to  the  case  which  it  impeaches,  with  the 
presumptions  arising  against  the  opposing  case  from  the  introduction  into  it  of 

280 


NOGENDKR  C.  GHOSE  r.   MAHOMED  ENSUFB'  [18G8]       XII  MOORE  IND.  APP .  107 

matters  too  grosslyimprohable  for  belief.aud  not  the  subject  of  innooent  luistake.must 
Iw  applied,  on  a  review  of  the  whole  evidence  in  the  cause,  to  support  the  fartumoi  this 
Will.  Their  Lordshps  think,  therefore,  that  the  decision  of  the  High  Court  must 
be  reversed  with  costs,  and  that  the  decision  of  the  Civil  Court  of  Nuddea  should  be 
restored  and  affirmed,  and  that  the  Aiijiellants  should  liave  the  costs  of  this  appeal; 
d  they  will  humbly  certify  their  opinicui  to  Her  Majesty  to  the  above  effect. 


an 


[107]  NOGENDER  CHUXDER  GHOSE  and  MOHUMDER  CHUNDER  GHOSE — 
Appellants;    MAHOMED    ENSUFF    and    Others,— «fs;J0^^f^e««s  *  [Feb.  24, 

1868]. 

On  Petitiun  from  thi-  lliijli  Court  of  Jiidicatiin-  at  Beiii/al. 

Pending  proceedings  before  the  High  Court  on  an  application  for  a  review  of 
judgment,  that  Court  altered  the  tlien  prevailing  practice  of  permitting  an 
appeal  within  six  montlis  from  the  date  of  the  judgment  allowing  or  refusing 
a  review.  In  such  circumstances,  the  six  months  prescribed  by  the  Order  in 
Council  of  the  I6th  of  April.  1838.  from  the  date  of  the  decree  having  expired, 
special  leave  to  appeal  from  the  original  decree  and  the  Order  refusing  a 
review  was  allowed. 

This  was  an  application  for  special  leave  to  appeal  from  a  decree  of  tlie  High 
Court,  and  a  judgment  or  Order  made  on  review  of  judgment,  under  the  following 
circumstances  :  — 

The  petition  set  forth,  that  in  the  year  18G1  the  Petitioners,  Nogender  Chunder 
Ghose  and  Mohunder  Chunder  Ghose,  instituted  a  suit  to  establish  their  rights  as 
Zemindars  to  certain  alluvial  lands  which  had  been  taken  possession  of  by  the  De- 
fendants on  a  claim  of  right  thereto  as  proprietors  of  other  land  in  the  vicinity: 
that  a  plea  of  limitation  was  put  in  by  the  Defendants  in  bar  of  the  suit,  and  a 
decree  made  by  the  Judge  of  the  Zillah  Cliittagoiig,  in  favour  of  the  Defendants, 
which  decree  liaving  lieen  appealed  from  by  the  Petitioners  to  the  High  Court  of 
,rudi-[108]-cature  in  Bengal  was  reversed,  and  an  Order  made  remanding  the  case 
to  the  Zillali  Court  for  re-trial  on  the  merits:  that  the  suit  was  accordingly  re-tried 
ijy  tlie  Judge,  who,  on  the  merits  decreed  in  favour  of  the  Petitioners,  giving  them 
possession  of  the  alluvial  lands:  that  the  Defendants  being  dissatisfied  with  this 
last-mentioned  decree,  appealed  against  the  same  to  the  High  Court :  that  the 
hearing  of  the  appeal  took  place  before  a  divisional  Bench  of  the  Court,  on  the 
1st  of  December,  1865,  when  a  decree  was  made,  reversing  the  decree  of  the  Zillah 
Judge,  and  dismissing  the  Petitioner's  suit:  that  the  Petitioners,  within  the  ninety 
days  prescribed  for  that  purpose,  filed  a  petition  in  the  High  Court,  praying  for  a 
review  of  the  decree  of  that  Court,  instead  of  filing  a  petition  in  the  Court  for  leave 
to  appeal  to  Her  Majesty  in  Council  against  the  decree,  the  Petitioners  being  advised 
that,  according  to  the  prevailing  practice  of  the  Court,  they  would  have  six  months 
to  file  such  a  petition  of  appeal,  should  it  liecome  necessary,  from  the  date  on  which 
the  Order  on  the  petition  of  review  might  be  pronounced,  such  practice  having  been 
established  by  a  decision  of  the  High  Court,  made  on  the  8th  of  July,  1864  ;  that  the 
])etition  for  review  came  on  for  hearing  before  Mr.  Seton  Karr,  on  the  17th  of  May, 
1866,  who,  by  his  Order  of  that  date,  directed  the  case  to  be  re-argued  on  one  of  the 
jioints  taken.  That  accordingh',  a  re-hearing  of  the  appeal  on  a  review  of  judgment 
came  on  before  Messrs.  Seton  Karr  and  Kemp,  two  of  the  Puisne  Judges  of  the 
Court,  on  the  1st  of  April,  1867.  when  the  Court,  by  its  decree  affirmed  the  former 
decree  of  the  High  Court  of  the  1st  of  December,  1865;  that  on  the  unsuccessful 
result  [109]  of  the  re-hearing  on  review  being  communicated  to  the  Petitioners, 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  William 
Erie,  The  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Robert 
Phillimore.     Asse.ssor, — Tlie  Right  Hon.  Sir  Lawrence  Peel. 
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they  directed  a  petition  tu  Ije  tiled  in  the  Hi<;h  Court  for  leave  to  appeal  \o 
Hoi-  Majesty  in  Council:  that  the  Petitioners  were  then  informed,  that  the  practice 
had  lieen  altered  by  a  decision  of  tiie  High  Court  on  the  11th  of  September,  18G6, 
and  pa.ssed  while  the  alnjve  proceedings  on  review  were  pending:  that  the  Peti- 
tioners presented  a  petition  to  the  High  Court,  stating  the  principal  facts  above 
mentioned,  and  the  change  of  practice,  and  further  stating,  that  inasmuch  as  a 
period  of  six  months  allowed  by  law  for  tiling  Privy  Council  appeals  against  the 
decision  of  the  Court  had  expired,  from  the  original  judgment  of  the  1st  of  December, 
1865,  and  as  the  above  delay  could  not  in  the  least  be  attributed  to  the  Petitioners, 
who  had  acted  on  the  full  lielief  that  tlieir  appeal  to  England  would  be  in  time  under 
the  former  precedents  of  the  Court,  and  as  it  would  be  very  hard  and  unjust  to 
bind  parties  by  subsequent  decision,  over  which  they  liad  no  control,  and  whose 
eftects  they  could  not  possibly  foresee  ;  therefore,  under  these  peculiar  circumstances, 
the  Petitioners  prayed  to  be  allowed  to  tile  their  appeal  to  England.  That  the  peti- 
tion came  on  for  hearing  before  Mr.  Jackson,  one  of  the  Puisne  Judges  of  the  High 
Court,  on  the  29th  of  June,  1867,  when  he  recorded  the  following  minute  or  Order; 
— ■'  I  am  unable  to  grant  this  application.  The  Petitioner  must  apply  to  the  Privy 
Council  direct";  that  the  Petitioners  had,  under  the  above  circumstances,  been 
obliged  to  present  their  petition  to  Her  Majesty  in  order  that  justice  might  not 
miscarry,  and  that  the  Petitioners  might  not  be  prejudiced  by  losing  their 
[110]  right  of  appeal  by  reason  of  the  alteration  in  the  practice  of  the  High  Court ; 
and  the  Petitioners  suljmitted,  that  they  ought  to  be  allowed  to  appeal  against  the 
decree  of  the  High  Court  of  the  1st  of  December,  1865,  the  time  intervening  having 
been  occupied  by  the  proceedings  in  the  review  of  judgment,  as  the  Petitioners  would 
have  obtained  leave  of  the  High  Court  so  to  appeal  on  the  termination  of  such  pro- 
ceedings as  a  matter  of  course,  if  the  then  established  practice  of  the  Court  had 
continued,  inasmuch  as  the  decision  changing  the  practice  was  not  passed  until 
after  the  expiration  of  sis  mouths,  calculated  from  tlie  date  of  the  decree,  so  that 
the  Petitioners  had  no  opportunity  of  presenting  their  petition  for  leave  within  that 
period  ;  and  the  Petitioners  submitted  that,  the  judgment  and  Decree  of  the  High 
Court,  dated  the  1st  of  April,  1867,  was  a  full  and  complete  hearing  of  the  appeal, 
on  a  review  of  judgment  previously  granted,  and  that  although  it  in  terms  affirmed 
the  former  decree  of  the  1st  of  December.  1865,  yet  it  ought  to  have  been  considered 
and  treated  as  the  final  judgment  or  decree  of  the  High  Court  made  in  the  appeal, 
and  from  such  a  judgment  or  decree  Her  Majesty's  Charter,  establishing  and  con- 
.stituting  the  High  Court,  ordained  that  any  person  or  persons  might  appeal  to 
Her  Majest3''s  Privy  Council,  provided  that  leave  be  ajsplied  for  to  the  High  Court 
within  six  months  from  the  date  of  sucli  judgment  or  Decree,  and  that  with  that 
proviso  the  Petitioners  had  substantially  complied  by  filing  in  the  Higli  Court,  and 
within  such  prescribed  time,  their  petition  ;  and  they  jjrayed  for  special  leave  to 
appeal  against  the  decree  of  the  High  Court  Isearing  date  the  1st  of  December,  1865, 
and  also  [111]  against  the  other  judgment  or  decree  affirming  the  same  and  bearing 
date  the  1st  of  April,  1867. 

Mr.  Leith,  for  the  Petitioners. — The  six  months  allowed  by  Order  in  Council  of 
the  16th  of  April,  1838,  for  appealing  from  the  decree  of  the  1st  of  December,  1865, 
expired  pending  the  proceedings  for  review.  There  is  no  question  of  the  right  of  tlie 
Petitioners  to  appeal  from  the  decree  of  the  High  Court,  but  for  the  alteration  in  the 
practice  by  tlie  decision  of  the  11th  of  September,  1866,  which  took  the  Petitioners 
by  surprise  and  operated,  in  the  circumstances,  as  a  denial  of  justice.  This  change 
in  the  practice  of  tlie  Court  took  place  after  the  expiration  of  the  six  months  from 
the  date  of  the  decree.  Tlie  Court,  I  submit,  was  wrong  in  refusing  leave  to  appeal 
from  the  judgment  on  review,  and  such  decision  was  in  opposition  to  decided  cases. 
Thus  in  Xezeer  Ali-K/iiin  v.  Raja/i  Ojitodliarain  Khan  (1  Cal.  W.R.,  1-1  (Miss.  Appeals)), 
it  was  held,  that  an  Order  of  the  High  Court  refusing  an  application  for  a  review  was 
a  final  Order  from  whicii  an  appeal  lies.  So  in  the  Maharajah  of  Burdwan's  case 
(2  Rev.  Civil  and  Com.  Rep.,  260),  it  was  laid  down,  that  where  an  application  for  a 
review  is  admitted,  the  decision  upon  the  re-hearing  is  a  final  decree  from  which  an 
appeal  will  lie,  and  which  dates  from  tliat  time. 

The  Right  Hon.  Sir  James  W.  Colvile.. — Their  Lordships  think,  that  in  the  cir- 
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cumstances  disclosed  iu  the  petition,  special  leave  to  appeal  troiu  the  decree  of  the 
High  Court  of  the  1st  of  Deeeiiil)er,  [112]  1.^65,  aud  the  judgment  or  Order  of  the 
1st  of  April,  I8G7,  ought  to  lie  allowed.  In  the  ca.ses  referred  to,  the  Court  liave  laid 
it  down,  that  if  there  is  a  decision  upon  a  review  of  judguient.  that  decision  is  to 
be  considered  the  final  decree. 


PESTON.JEE  NUSSURWANJEE.— -J ^>/»//""^   MANOCKJEE  &  CO.,— 
Respoiutents  *  [July  2,  •'),  186S]. 

On  Ap-peal  from  the  Hiijh  Court  of  Judicature  at  Madras. 

Jurisdiction  of  the  Courts  in  India,  under  the  ;i26tli  section  of  the  Code  of  Civil 
Procedure,  Act,  No.  VIII.  of  1859,  to  direct  agreement  of  parties  to  arbitra- 
tion to  be  made  a  rule  of  Court. 

According  to  the  true  construction  of  the  .iiGth  section  of  the  Civil  Procedure 
Code,  when  parties  have  agreed  to  submit  the  matter  to  arbitration  of  one  or 
more  Arbitrators,  no  party  to  the  agreement  i-an  revoke  the  submission  to 
such  arbitration,  unless  for  good  cause;  a  mere  arbitrary  revocation  of  the 
authority  will  not  be  permitted  [12  Moo.  Ind.  App.  130]. 

A.  aud  B.,  two  partners,  agreed  to  submit  certain  differences  to  arbitration. 
The  Arbitrators  entered  into  consideration  of  the  matters  referred  to  them, 
and  gave  a  preliminary  decision,  which  the  parties  to  the  arbitration  sub- 
mitted to  and  acted  on,  as,  however,  the  Arbitrators  could  not  agree  upon 
all  the  points  referred  to  them,  they  were  requested  by  A.  to  make  their 
Award  within  ten  days,  or  to  appoint  an  Umpire.  Some  delay  took  place 
in  tlie  appointment  of  the  Umpire,  when  A.  sent  notice  to  withdraw  from 
the  arbitration  and  cancel  the  agreement,  upon  whicli  B.  applied  by  petition 
to  the  Court,  under  the  :'i26th  section  of  the  Civil  Procedure  Code,  to  make 
the  submission  to  arbitration  a  )ule  of  Court,  wliich  was  ordered.  Held,  that 
it  was  not  in  the  power  of  A.  at  his  mere  will  and  plea.sure  to  revoke  the 
authority  of  the  Arbitrators,  in  whose  appointment  he  had  concurred,  and 
had  acquiesced  and  acted  upon  their  preliminary  Award. 

This  appeal  was  br(jught  from  tliree  Orders  of  the  High  Court  of  Judicature  at 
Madras.  The  tirst  Order  was  dated  tlie  loth  of  January.  1866.  and  dismissed  an 
appeal  from  three  Orders  of  the  Civil  Court  of  Calicut,  dated  the  22nd  and  23rd  of 
Sep-[113]-tember,  and  20th  of  October,  1865.  respectively,  which  directed  tliat  an 
agreement  to  submit  matters  in  dispute  to  arbitration  should  be  tiled  and  enforced 
under  the  provisions  of  section  326  of  the  Civil  Procedure  Code  of  India,  Act, 
No.  VIII.  of  1859  (a).     The  second  Order  bore  date  the  7th  of  January,  1867,  and 

*  Present :  Members  of  the  Judicial  Committee. — The  Master  of  the  Rolls  (the 
Right  Hon.  Lord  Romilly),  the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon. 
Sir  Edward  Vaughan  Williams,  and  the  Lord  Chief  Baron  (the  Right  Hon.  Sir  Fitz- 
Roy  Kelly).     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 

(«)  Sec.  326  is  in  these  terms: — "  When  any  pei'sons  shall  by  an  instrument  in 
writing  agree,  that  any  differences  between  them,  or  any  of  them,  -shall  be  referred 
to  the  arbitration  of  any  person  or  persons  named  in  the  agreen)ent,  or  to  Ije  ap- 
pointed by  any  Court  having  jurisdiction  in  the  matter  to  which  it  relates,  applica- 
tion may  be  made  by  the  parties  thereto,  or  any  of  them,  that  the  agreement  be 
filed  in  such  Court.  On  such  application  being  made,  the  Court  shall  direct  such 
notice  to  be  given  to  any  of  the  parties  to  the  agreement,  other  than  the  Applicants, 
as  it  may  think  necessary,  requiring  such  parties  to  show  cause,  within  a  time  to  be 
specified,  why  the  agreement  should  not  be  filed.  ...  If  no  sufficient  cause  be  .shown 
against  the  agreement,  the  agreement  shall  be  filed  and  an  Order  of  reference  to 
arbitration  shall  be  made  thereon.  The  several  provisions  of  this  chapter,  so  far  as 
they  are  not  inconsistent  with  the  terms  of  any  agreement  so  filed,  shall  be  appli- 
cable to  all  proceedings  under  im  Order  of  reference  made  l)y  the  Court,  and  to 
the  Award  of  arbitration,  and  to  the  enforcement  of  such  Award." 
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dismissed  an  apjilicatioa  fov  leave  tu  appeal  against  a  deeree  of  the  Civil  Court  of 
Calient,  dated  tlie  9tii  of  Felnnary,  18GC,  afKiining  an  Award  in  favour  of  [114]  Re- 
spondents. The  third  Order  appealed  from  was  also  dated  the  7th  of  January, 
1867,  and  dismissed  an  application  for  leave  to  appeal  against  an  Order  of  the 
Civil  Court  of  Calicut,  dated  the  6th  of  October,  1865,  confirming  the  appointment 
of  an  Umpire. 

The  question  on  the  appeal  was,  whether  the  Civil  Court  of  Calicut  had  juris- 
diction, under  section  326  of  the  Civil  Procedure  Code  of  India,  to  file  the  agreement 
to  refer  to  arbitration  after  the  Appellant  had  withdrawn  his  submission. 

The  circumstances  of  the  case  were  these:  — 

The  Appellant  and  the  Respondents  were,  with  others,  co-partners  in  tiie  trans- 
actions of  the  farms  of  the  Talook  Calicut  and  of  other  Talooks  in  the  Malabar 
district.  This  partnership,  however,  was  closed  by  paying  out  the  other  co-iiartneis, 
and  a  new  partnersliip  for  the  same  concern  entered  into  in  1863,  between  the 
Appellant  and  the  Respondents.  Shortly  afterwards,  disputes  having  arisen  in 
regard  to  tlie  co-parcenai-y  transaction  of  the  farms  in  cjuestion,  a  Karar,  or  agree- 
ment, dated  the  10th  of  June,  1864,  was  entered  into  by  the  Appellant  and  Re- 
spondents, to  refer  certain  dift'erences  touching  a  sum  of  Rs.  44,000,  alleged  to  be 
du.;  *^o  the  Respondents  in  respect  of  the  Abkari  farm  at  Calicut,  and  other  tran?;- 
actions  to  arbitration  under  section  327  of  the  Civil  Procedure  Code. 

The  original  Arbitrators  appointed  were  Mr.  Pierce  and  Mr.  Bates;  but 
Mr.  Pierce  going  to  England,  Mr.  Punnett  was  appointed  an  Arbitrator  in  his 
place. 

The  Arl)itrators  entered  into  consideration  of  the  matters  referred  to  them, 
and  on  the  15th  of  July,  1864,  gave  a  preliminarj-  decision  dissolving  the  partner- 
ship which  liad  subsisted  between  the  Appellant  [115]  and  the  Respondents,  but 
reserved  to  themselves,  as  Arliitrators,  the  power  to  give  a  final  decision  as  to  the 
terms  of  dissolution  after  full  examination  of  the  accounts.  This  decision  was 
acted  on  by  the  Appellant  and  the  Respondents,  and  the  partnership  dissolved,  the 
business  of  the  partnership  I)eing  from  that  date  carried  on  by  the  Appellant  alone. 

On  the  13tli  of  Ma3%  1865,  the  Arbitrators  passed  a  resolution,  that  the  Respond- 
ents should  purchase  the  outstandings  of  the  Ponany  farm,  amounting  to  Rs.  5073.  5a. 
at  50  per  cent,  of  their  nominal  value  with  Rs.  2536.  10a.  6p.  The  Arbitrators 
further  gave  minutes  (Mr.  Punnett  on  the  6th  of  July  and  on  the  25tli  of  August, 
1865,  and  Mr.  Bates  on  the  5th  of  August  and  7th  of  September,  1865)  of  pro- 
ceedings expressing  their  respective  opinions  in  writing  on  the  different  disputed 
items,  but  came  to  no  final  decision. 

On  the  24th  of  July,  1865,  the  Appellant  wrote  a  Letter  to  the  Arbitrators, 
requiring  them  to  make  their  Award  within  ten  days,  or  to  appoint  an  Umpire. 
The  Arbitrators  did  not  make  a  final  Award  within  that  time,  and  shortly 
after  the  receipt  of  this  Letter  appointed  Mr.  Schlunk  as  Umpire. 

On  the  5th  of  August,  1865,  the  Appellant  sent  a  notice  to  the  Respondents 
whereby  he  purported  to  cancel  and  withdraw  from  the  agreement,  and  on  the  same 
day  sent  a  notice  to  the  Arbitrators  to  the  same  eft'ect. 

In  consequence,  the  Respondents,  on  the  23rd  of  August  1865,  filed  a  plaint  in 
the  Civil  Court  of  Calicut,  to  have  the  agreement  for  submission,  dated  the  10th 
of  June,  1864,  filed  under  section  326  of  the  Civil  Procedure  Code.  Notice  was  given 
to  the  Appellant  [116]  to  show  cause  why  the  agreement  should  not  be  filed,  and 
cause  was  shown  by  him. 

On  the  22nd  of  September,  1865,  the  Civil  Court  ordered  the  agreement  for 
submission  to  arbitration  to  be  filed  under  .section  326,  of  the  Civil  Procedure 
Code,  and  that  the  Appellant  should  be  assessed  with  the  costs  of  the  application  in 
the  Arbitrator's  Award.  The  reasons  for  this  decision  were,  first,  that  the  Arbi- 
trators had  made  two  decisions  on  matters  progressing  towards  the  final  Award,  and 
that  the  parties  had  agreed  to,  and  taken  immediate  action  on.  those  decisions;  and, 
secondly,  that  the  Appellant  had  no  right  to  cancel  the  agreement,  under  the  cir- 
cumstances ;  and  on  the  23rd  of  September,  1865,  the  Civil  Court  made  an  Order, 
directing  the  Arbitrators  to  make  their  award,  and  empowering  them  to  appoint 
an  Umpire. 
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On  the  6th  of  October,  lf<65,  the  Civil  Court  made  an  Order,  artinning  the 
nomination  of  Mr.  Schlunk  as  T'inpire,  and  on  the  17th  of  tlie  same  month  the 
Umpire  made  his  Award. 

The  Appellant  appealed  to  the  lligli  Court  at  Madras  from  the  above  Order.s 
of  the  22nd  and  2:5rd  of  September,  18t)5,  and  tiie  20th  of  October,  1865,  on  the 
following  grounds: — First,  that  all  such  Orders  were  itffrti  riires  and  of  no  legal 
lorce  ;  second,  that  the  Civil  Judge  had  no  jurisdiction  to  tile  the  agreement  upon 
which  the  appointment  of  the  Arbitrators  and  the  Umpire  was  constituted:  third, 
that  there  was,  in  fact,  no  sul)sisting  agreement  at  the  date  when  the  Civil  Judge 
tiled  such  agreement  :  fourth,  that  the  Order  of  reference,  made  on  the  22nd  of 
.September,  1865,  was  altogether  illegal,  made  without  any  authority,  and  the  Order 
and  all  pro-[117]-ceedings  thereunder  were  of  no  legal  force  or  effect  whatever  ; 
and  lastly,  that  the  appointment  of  the  Arbitrators  and  the  Umpire  was  illegal,  made 
without  any  authority,  and  of  no  legal  force  or  effect  whatever. 

On  the  loth  of  June,  1866,  the  High  Court  dismissed  the  appeal. 

The  following  reasons  were  recorded  by  the  Court,  consisting  of  Mr.  Justice 
Holloway  and  Mr.  Justice  Innes,  for  dismissing  the  appeal: — "The  Appellant 
having  asked  and  obtained  permission  to  appeal  to  Her  Majesty  in  Council  from 
the  Order  of  this  Court,  dated  the  15th  of  January,  1866,  we  are  now  required  by 
tlie  Letters  Patent  to  record  the  reasons  for  the  Order  made  by  us,  dismissing  the 
appeal.  The  decision  of  this  Court  was  simply,  that  no  appeal  lay  from  the  Order  of 
the  Civil  Judge  of  Calicut,  directing  that  an  agreement  to  submit  matters  in  dispute 
to  arbitration  should  be  filed  under  the  provisions  of  section  ."526  of  the  Civil  Pro- 
cedure Code.  It  is  quite  clear,  that  the  section  itself  gives  no  appeal,  and  it  was 
not  attempted  to  show  that  any  other  part  of  the  Code  had  done  so.  The  appeal 
was  put  solely  upon  tlie  ground,  that  the  Civil  Judge  had,  in  filing  the  agreement  to 
submit,  acted  altogether  without  jurisdiction,  because,  previously  to  the  filing,  the 
present  Appellant  had  withdrawn  from  the  submission.  The  language  of  section 
.'526  shows,  that  the  Judge  had  jurisdiction  to  hear  and  determine  the  sufficiency  of 
the  cause  shown  against  the  agreement,  and  if  no  sufficient  cause  was  shown 
against  the  agreement,  he  wa.s  bound  to  file  it,  and  make  an  Order  of 
reference  to  arbitration.  After  the  filing,  the  other  provisions  of  the  chapter,  so  far 
as  they  are  not  incon-[118]-sistent  with  the  terms  of  tlie  agreement,  became  appli- 
cable, and  the  matter  would  proceed  naturally  to  a  final  judgment.  These  sections 
give  the  amplest  jwwer  to  enlarge  the  time  for  making  the  Award,  to  nominate 
other  Arbitrators,  to  correct  and  remit  the  Award,  and  to  set  it  aside  on  the  grounds 
of  corruption  or  misconduct.  It  is  manifest,  therefore,  that  the  section  under 
which  the  Civil  Judge  acted  gave  him  jurisdiction,  and  there  being  no  part  of  the 
chapter  or  of  the  Code  giving  an  appeal  against  such  an  Order,  we  were  bound  to 
dismiss  the  appeal.  As  the  matter,  however,  was  of  very  general  importance,  we 
proceed  to  consider,  whether  the  fact  that  one  of  the  parties  had  chosen  to  with- 
draw his  submission  was  such  a  cause  against  the  agreement  as  should  have  pre- 
vented the  Civil  Judge  from  filing  the  agreement.  The  section  provides  for  two 
cases,  one,  in  which  all  the  parties  join  in  the  application,  and  the  other,  in  which 
they  do  not.  In  the  latter  case,  the  only  one  with  wliicli  we  are  at  jiresent  con- 
cerned, the  applicant  is  to  be  treated  as  the  Plaintiff',  and  the  other  parties  as  the 
Defendants  in  a  suit.  Notice  is  to  be  given  to  them  to  show,  within  a  time  specified, 
why  the  agreement  should  not  be  filed,  and  it  proceeds: —  '  If  no  sufficient  cause  be 
shown  against  the  agreement,  the  agreement  shall  be  filed,  and  an  Order  of  reference 
to  arbitration  be  made  thereon.'  Taking  these  words  alone,  it  could  scarcely  be 
contended,  the  sufficient  cause  is  shown  again.st  any  agreement,  by  one  of  the  parties 
to  it  saying,  that  he  has  since  altered  his  mind.  What,  moreover,  could  be  the  pur- 
pose of  the  Legislature  in  providing  for  the  showing  of  cause,  and  the  determina- 
tion of  the  sufficiency  or  insufficiency  of  that  cause,  if  any  one  of  the  parties  could 
put  an  end  to  [119]  the  matter  by  simply  saying,  '  I  have  altered  my  mind.  It  is 
true,  that  I  entered  into  the  agreement,  I  have  nothing  of  fraud  surprise,  or  in- 
validity to  allege  again.st  it,  but  I  have  since  altered  my  mind.'  We  should,  there- 
fore, have  no  hesitation  in  saying,  if  the  matter  were  before  us  on 
appeal,  that  one  of  the  parties  having  altered  his  mind  is  not  a 
sufficient  cause  against  an  ordinary  agreement,  and  we  can  see  no  possible  ground 
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111  le"iil  piiutiple  I'or  sayinjr,  that  it  is  sufficient  cause  against  an  agreement  to  refer 
matters  to  arbitration.     It  was  said  in  the  argument,  that  by  the  withdrawal  of  one 
of  tlie  parties,  the  agreement  was  absolutely  at  an  end,  and  that  there  was  nothing 
to  file.     This  has  very  often  been  rather  loosely  said  in  the  English  Courts;  but  tiie 
case  of  Livinystmi   v.    EaUi  (5   El.   and   B.,    \'\i)   has   effectually   disposed   of   that 
doctrine.     All  the  learned  Judges  there  decided,  that   an   action  will   lie  upon  tlie 
lireach  of   an  agreement   to   refer   prospective  differences   to   arbitration,   and   Mr. 
.lustice  Coleridge  took  occasion  to  expre.ss  strong  doubts  as  to  the  correctness  of  the 
(.pinion  frequently  expressed,  that  nominal  damages  only  could  be  recovered.     This 
decision,  unquestionably  in  accordance  with  principle,  shows  that  there  is  no  pre- 
tence for  saying,  that  by  Engli.sh  law  the  agreement  becomes,  by  the  withdrawal  of 
one  of  the  parties,  a  mere  nullity.     Tliere  is  no  doubt  whatever,  that  an  English 
Court  of  Equity  will  not  decree  the  specific  performance  of  an  agreement  to  refer. 
The  South  Wales  Rcvilirai/  Coiiipaiii/  v.  Wythes  (5  De  G.  Mac.  and  Gor.,  887)  con- 
tains a  re-assertion  of  this  principle,  frequently  .stated  by  Lord  Eldon.     Both  Courts 
of  Law  and  Equity  have  refused  to  allow  their  .Jurisdiction  to  be  stayed  on  account 
of  such  agreements.     Street  [120]  v.  Riybi^  (6  Ves.,  8U),  overruling  Lord  Kenyon's 
decision  in  Halfhule  v.  Fenninij  (2  Bro.,  C.  C.  336),  is  the  first  case  in  which  this 
was  distinctly  decided  in  equity.    Thompsmi  v.  Charnack  (8  T.  R.,  139)  is  the  leading 
case  at  law.     Without  saying  anything  upon  the  policy  of  these  decisions,  it  may 
perhaps  be  doubted,  whether  they  would  have  been   arrived  at,   if  the  point  had 
come  for  the  first  time  before  the  majority  of  the  Judges  and  the  Law  Lords  who 
decided  Scott  v.  Avery  (5  H.L.  Cases,  811).     In  England,  the  Legislature  has,  by 
various   Statutes,   sought  to   render   such   agreements  to   refer   effectual ;   and   Mr. 
Baron  Martin,  in  the  very  recent  case  of  MiUg  v.  Bayley  (2  Hurls  and  Colt,  36,  41), 
took  occasion  to  express  his  regret  that  the  Legislature  did  not  in   all  cases  pro- 
hibit the  revocation  of  agreements  to  refer.     Perhaps  the  reasons  given  by  Lord 
Coke  in  Vynior's  case  (8  Co.  Rep.,  81  b.),  will  not  be  found  very  satisfactory  in 
point  of  logic  for  permitting  the  revocation.     In  truth,  however,  it  is  diflficult  to 
see  w^hat  the  Courts  of  law  could  have  done.     They  did  not  specifically  perform  any 
contract,  and  the  proceeding  by  attachment,  both  at  Law  and  Equity,  [iroceeded  upon 
The  ground  of  a  contempt  of  the  Court  of  which  the  agreement  to  submit  had  been 
made  a  rule.     It  is  of  course  difficult  on  principle  to  see  why  a  withdrawal  should 
have  been  allowed  after  the  submission  had  been  made  a  rule  of  Court.     The  ques- 
tion of  how  the  agreement  shall  be  enforced  is  of  course  a  que.stion  of  procedure. 
The  Courts  of  Equity  in  England  have  always  considered  specific  performance  a 
peculiar  and  discretionary  remedy,  and  the  mere  refusal  on  their  part  to  specifically 
])erform  a  contract  to  submit  disputes  to  arbitration,  is  no  authority  whatever  for 
[121]  putting  upon  section  326  and  the  other  sections  of  this  chapter,  the  construc- 
tion, that  nothing  more  is  to  be  done  under  them  after  the  dissent  of  one  of  the 
parties  from  his  own  agreement.     It  seems  to  us  that  such  dissent  is  no  better  cause 
against  this  sort  of  agreement  than  it  is  against  any  other,  and  if  there  had  been 
an  appeal  we  should,  unquestionably,  have  decided  that  the  Civil  Judge  was  right 
in  filing  the  agreement.     The  Indian  Legislature,  in  the  provisions  of  this  chapter, 
seems  to  have  been  guided  by  the  same  policy  as  the  English,  since  the  time  of  William 
III.,  but  has  carried  out  that  policy  to  its  logical  conclusion." 
This  was  the  principal  decree  appealed  from. 

The  Appellant  afterwards  filed  a  petition  in  the  Civil  Court  at  Calicut,  alleging 
the  invalidity  of  the  Award,  and  praying  that  it  might  be  set  aside  on  the  ground  of 
misconduct  of  the  Arbitrators.  The  Court  rejected  the  petition  as  not  being  pre- 
sented within  the  time  required  by  section  324  of  the  Code.  After  other  applica- 
tions to  the  Court,  the  appeal  from  the  Orders  before  mentioned  were  allowed, 
and  now  came  on  for  hearing. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — In  law,  the  Appellant 
was  competent  to  revoke  the  submission  to  arbitration,  and  did  in  fact  revoke  the 
same  by  notice  to  the  Arbitrators  :  and,  therefore,  the  subsequent  decree  or  Order 
of  the  Zillah  Judge,  ordering  that  the  agreement  containing  the  submission  should 
be  filed  in  Court,  or  making  the  same  in  effect  a  rule  of  Court,  was  erroneous,  and. 
consequently,  all  the  subsequent  proceedings  of  the  Court  [122]  based  thereon  were 
illegal,  null,  and  void.     The  Order  of  reference  to  arbitration  made  by  the  Court, 
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under  section  .'12G  of  the  Civil  Proiedure  Code  (Act,  No.  VIII.  of  185!)),  being 
founded  thorton,  was  also  null  and  void.  The  Apjiellant,  by  his  notice,  of  tiie  '2M\  of 
June,  1865,  limited  the  time  to  ten  days,  within  which  tlie  Arbitrators  were  to  make 
their  Award,  and  their  powers  and  functions  ceased  absulutely  on  the  expiration  of 
the  time,  conseiiuently  the  suljseijuent  act  in  appointinij;  an  I'nipire  was  invalid. 
/)!  re  S(ill-i!d  and  Sinter  {\i  Ad.  and  El.,  7(17).  If  tiie  apiiointinent  was  valid,  the 
jiroceedings  are  irregular,  as  the  Umpire  shoulti  have  opened  the  matter  up  from  the 
beiiinning.  At  Common  Law,  revocation  can  be  made  at  tlie  instance  of  either  party, 
Ru.ssell  on  Awards,  p.  143  [3rd  Ed.],  even  after  the  submission  has  been  made  a 
rule  of  Court.  Milne  v.  Gratrix  (7  East.,  607) :  Kinrj  v.  Joseph  (5  Taunt.,  452).  The 
Common  Law  princijiles  as  to  revocation  are  illu.strated  in  Vynior's  case  (8  Co.  Rep., 
81,  b.),  whicli  is  the  law  at  the  present  day,  unless  modified  by  Statutes.  The  9th 
and  10th  Will.  III.,  c.  15,  provides,  first,  for  making  the  submission  to  arbitration  a 
rule  of  Court  ;  and,  .second,  by  inserting  a  clause  in  the  submission  agreeing  thereto. 
The  3rd  and  -Ith  Will.  IV.,  c.  42,  sec.  39,  enacts,  that  such  agreement  shall  not  be 
iL-vocable  without  leave  of  the  Court;  so  by  the  17th  and  18th  Vict.,  c.  125,  sec.  17. 
In  Milh  V.  BaiJei)  (2  H.  and  C,  36),  which  was  an  action  on  an  Award,  and  the 
Defendant  jileaded  that  before  it  was  made,  he  had  revoked  the  Arbitrator's 
authority:  the  Court  held  the  plea  good  and  the  submission  revocable,  so  far  as 
related  to  one  [123]  of  the  matters  referred.  The  decree  of  the  Zillah  Judge,  dated 
the  9th  of  February,  1866.  adopting  and  incorporating  the  terms  of  the  Award,  pur- 
porting to  have  been  made  under  and  in  pursuance  of  section  326  of  the  Civil 
Procedure  Code,  is  illegal  :  first,  because  the  original  Order  of  the  Judge  of  the  22nd 
of  September,  1865,  failed  to  give  jurisdiction  and  power  to  the  Judge  to  order  the 
reference,  and  to  make  such  decree;  and,  secondly,  because  not  only  was  the  Umpire 
not  duly  appointed  to  act  between  the  parties  to  the  reference,  but  his  Award  was 
invalid.  Lastly,  the  decree  of  the  Higli  Court  of  the  15th  of  January,  1866,  was 
erroneous  in  dismissing  the  appeal,  on  the  ground  that  no  appeal  lay  to  the  High 
Court  from  the  Order  of  the  Zillah  Judge,  made  on  the  22iid  of  September,  1865, 
under  section  326  of  the  Code. 

Mr.  Coleridge,  Q.C.,  and  Mr.  Mackeson,  ^^>.C.,  for  the  Respondents. — Ihider  the 
Civil  Procedure  Code,  no  appeal  lay  from  the  Order  of  the  Civil  Court  of  Calicut, 
directing  the  agreement  to  refer  to  arbitration  the  matter  in  dispute,  to  be  filed 
under  the  provisions  of  section  326  of  the  Code.  The  Civil  Judge  had  jurisdiction 
under  that  section  to  order  the  agreement  to  be  filed,  and  to  enforce  the  same,  not- 
withstanding the  Appellant  desired  to  withdraw  his  submission.  Civil  Pi-ocedure 
Code,  sees.  325-332.  This  case  materially  dift'ers  from  Slteoiuitli  v.  Eamnath  (10 
Moore's  Ind.  App.  Cases,  413),  where  it  was  held,  that  the  Court  could  not,  under  the 
provisions  of  the  312  and  314  sections  of  the  Act,  No.  VIII.  of  [124]  1859,  as  in 
force  in  Oude.  refer  the  decision  of  an  issue  raised  in  a  suit  to  Arbitrators  nominated 
by  the  Court  against  the  protest  of  one  of  the  parties.  Here  the  submission  was 
at  the  instance  of  the  parties  themselves.  But  a  stronger  ground  is,  that  the  Appel- 
lant having  availed  himself  of  the  preliminary  decision  of  the  Arbitrators,  and 
acted  on  it,  cannot  afterwards  repudiate  their  authority,  or  the  agreement  to  refei'. 
An  agreement  to  refer  to  arbitration  cannot  be  treated  as  a  nullity  by  the  with- 
drawal of  one  of  the  parties.  Neither  can  a  party  partially  revoke  a  sul)mission. 
after  an  intermediate  Award,  as  in  tliis  case;  Harcmirt  v.  Bamshottom  (1  J.  and 
W.,  505,  511):  and  a  Court  of  Equity,  if  there  has  been  part  performance,  would 
enforce  the  agreement,  Cooke  v.  Cooke  (Law  Rep.  4  Eq.,  77).  The  Statute,  3rd  and 
4tli  Will.  IV.,  c.  42,  does  not  e.xtend  to  India,  but  even  if  it  did,  that  Statute  leaves 
it  with  the  Court  to  revoke  the  submission.  The  rule  of  English  law,  as  expounded 
by  the  Court  below,  is  that  the  Court  will  not  allow  a  party  to  revoke,  Vynior's  case 
(8  Co.  Rep.,  81,  b.);  Liviivgton  v.  Ralli  (5  El.  and  B.,  132);  Pope  v.  Lord  Dumannon 
(9  Sim.,  177).-  Statutes,  9th  and  10th  of  Will.  III.,  c.  15,  sec.  10,  and  the  17th  and 
18th  Vict.,  e.  125. 

Sir  R.  Palmer,  Q.C..  in  reply. — In  Cool-e  v.  Cooke  (Law  Rep.  4  Eq.,  77)  the  Vice- 
Chancellor  Wood  held,  that  where  in  a  reference  under  the  Arbitration  Act,  9th 
and  10th  of  Will.  III.,  c.  15.  an  Award  has  been  made,  the  jurisdiction  in  the  matters 
of  the  Award  of  every  superior  Court.  exce])t  that  before  [125]  wliich  the  reference  is 
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pending,   is  excluded.     A  Court  of  Equity  would  not   specifically  enforce  such   an 
agreement,  Vickers  v.  Vickers  (Law  Rep.  4  Eq.,  529). 

Their  Lordships'  judgment  having  been  reserved,  was  now  pronounced  by 

The  Right  Hon.  Lord  Rouiilly  (July  17,  1868). — This  i.s  an  appeal  from  three 
Orders  of  the  Higli  Court  of  .Judicature  at  Madras.  The  question,  in  substance,  is, 
whether  the  Award  of  Mr.  Schlunk  settling  matters  in  difference  between  the  Ap- 
pellanl  and  the  Respondent  is  valid  and  binding  on  the  parties.  The  facts  which 
raise  the  question  niaj'  be  stated  very  shortly. 

On  the  29th  of  October,  1863,  the  Appellant  and  Respondent  entered  into  a 
partnership  in  certain  farms,  of  taxes  imposed  on  spirituous  liquors  within  certain 
Districts  in  the  Presidency  of  Madras.  The  Appellant  was  to  supply  the  capital 
required,  and  the  Respondent  was  to  manage  the  busines.s.  Certain  differences 
arose  between  them;  and  they  agreed  that  Arbitrators  should  be  appointed  to  settle 
these  differences.  Accordingly,  this  was  done  by  an  agreement  in  writing  for 
submission  to  arbitration,  bearing  date  the  10th  of  June,  1864.  Originally,  Mr. 
Pierce  and  Mr.  Bates  were  appointed  Arbitrators,  but  Mr.  Pierce  refusing  to  act, 
Mr.  Punnett  was  appointed  in  his  place.  The  terms  of  the  agreement  are  to  this 
eft'ect :  — 

"  Know  all  men  by  these  presents,  that  we  the  undersigned,  Pestonjee  Nesserwan- 
jee  of  tile  firm  of  Framjee  Nesserwanjee  and  Co.,  and  D.  Manockjee  and  Co.,  do 
make,  constitute,  and  appoint  R.  H.  Pierce,  [126]  Esq.,  and  W.  Bates,  Esq.,  Gentlemen, 
as  Arbitrators,  chosen  by  our  mutual  consent,  to  inquire  into  certain  controversies 
and  differences  existing  between  us  in  regard  to  our  copartnery  in  the  transactions 
of  the  Abkary  Farms  of  the  Calicut.  Kurumbranad,  Palghaut,  and  Ponany  Taluqs, 
and  Mannur  and  Payenjanur  Amshoons,  of  the  Ernad  Taluq,  rented  from  Govern- 
ment, giving,  and  by  these  presents  granting,  unto  the  abovesaid  R.  H.  Pierce,  Esq., 
and  W.  Bates,  Esq.,  full  power  to  substitute  or  appoint  one  or  more  Arbitrator  or 
Arbitrators,  as  well  as,  if  necessary,  an  Umpire ;  and  further,  to  call  for  and  examine 
the  Books  and  papers  of  the  said  copartnership,  as  also  any  party  or  parties  con- 
nected with  the  farms  and  others,  and  otherwise  to  take  all  and  every  lawful  means 
to  arrive  at  a  fair  and  impartial  decision,  to  which  we  hereby  mutually  agree  and 
bind  ourselves  to  abide  fully  and  entirely." 

It  contains  the  following  Memorandum  at  the  foot: — "  N.B. — We  the  under- 
signed, Pestonjee  Nusserwanjee,  of  the  firm  of  Framjee  Nusserwanjee  and  Co.,  and 
D.  Manockjee  and  Co.,  have  executed  this  power  under  and  in  conformity  with  the 
provisions  of  section  .327  of  Act,  VIIL  of  1859;  and  we  do  hereby  accordingly  agree 
and  bind  ourselves  to  abide  by  the  decision  which  the  within-mentioned  duly  em- 
powered Arbitrators  may  give  under  the  aforesaid  Act." 

On  the  15th  of  July,  1864,  the  Arbitrators  made  an  intermediate  award,  dissolv- 
ing the  partnership,  and  giving  the  business  to  the  Appellant.  On  the  same  day  a 
notice,  signed  by  both  parties,  was  publicly  given  of  this  fact,  and  which  stated,  that 
all  debts  due  to  them  by  the  Abkary  Farm  were  to  [127]  be  received  and  paid  by 
Framjee  Nusserwanjee  and  Co.,  and  that  the  Respondent  had  no  longer  any  interest 
therein. 

On  the  3rd  of  October,  1864,  the  Appellant  wrote  to  the  Arbitrators,  complaining 
of  the  conduct  of  the  Respondents  relative  to  the  making  up  of  the  accounts. 

On  the  13th  of  May,  1865,  the  Arbitrators  came  to  a  resolution,  which  was  a 
second  intermediate  award,  directing  that  the  farm  outstandings  due  from  the 
Ponany  Chowghaut,  and  Betatanad  divisions  should  be  taken  by  the  Defendant  at 
60  per  cent  discount;  it  is  in  these  words: — "  Resolved,  that  the  farm  outstandings, 
due  from  the  Ponany  Chowghaut  and  Betatanad  divisions,  as  they  stood  in  the  farm 
Books  on  the  30th  of  June,  1864,  as  per  balance-sheet,  be  taken  over  by  Messrs.  Dhun- 
jeebhoy  Manockjee  and  Co.,  or  their  nominee,  at  50  per  cent  discount,  ihey  receiving 
credit  for  all  sums  since  recovered,  less  any  regular  expenses,  and  paying  the  amount 
as  may  be  hereafter  decided  by  us." 

On  the  6th  of  July,  1865,  Mr.  Punnet,  one  of  the  Arbitrators,  publislied  a  long 
written  opinion  on  the  subject  of  the  points  remaining  to  be  disposed  of  by  the  Ar- 
bitrators under  the  submission  to  arbitration. 

On  the  24th  of  July,  the  Appellant  wrote  to  the  Arbitrators,  and  requested  them 
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to  make  their  award  iu  ten  days,  or  that,  if  they  were  unable  to  do  so,  they  wouhl 
nominate  an  Umpire. 

This  was  not  done,  and,  on  the  5th  of  August,  1865,  the  Solicitor  of  the  Appellant 
wrote  a  Letter  to  the  Solicitor  of  the  Respondents,  purporting  to  cancel  the  award  ; 
and  he  also  .sent  in  similar  Letters  [128]  to  the  Arbitrators.  On  the  same  day  Mr. 
Bates,  the  other  Arbitrator,  gave  his  written  opinion  on  the  remaining  points  re- 
ferred to  therein,  stating,  in  substance,  his  diit'erences  from  Mr.  I'unnett. 

On  the  12th  of  August,  1S65,  a  further  notice  was  given  liy  the  Apijcllant,  re- 
quiring the  papers  to  be  delivered  up  to  him.  Two  more  written  opinions  were 
given,  one  by  Mr.  I'unnett,  and  another  by  Mr.  Bates,  the  last  on  the  7th  of  Septem- 
ber, 1865;  and  Mr.  Schlunk  (who  was  afterwards  appointed  Umpire,  but  who  .seems 
to  iiave  been  already  selected  for  that  purpose  by  the  Arbitrators),  on  the  l-'th  v( 
September,  1865,  made  some  written  observations  founded  upon  the  written  opinions 
of  Mr.  Punnett  and  Mr.  Bates,  the  two  Arbitrators. 

On  the  22nd  of  September,  1865,  the  Civil  Court  ordered  the  submission  to  arbitra- 
tion to  be  filed  under  the  provisions  of  •326th  section  of  Civil  Procedure  Code  of 
India. 

The  Appellant  insists,  that  this  was  wrong,  and  that  the  decision  of  the  Court 
below  ought  to  l>e  reversed,  and  that  the  submission  to  arbitration  could  not  properly 
have  been  filed  under  the  section  .326  of  the  Civil  Procedure  Code,  as  no  agreement 
to  file  it  had  been  made,  contending  that  it  was  open  to  him  to  revoke  the  sub- 
mission to  arbitration  at  any  time. 

On  the  22nd  of  September,  the  day  on  which  this  decision  was  pronounced.  Mr. 
Schlunk  was  appointed  Umpire  by  the  Arbitrators,  by  writing  signed  by  them  at  the 
foot  of  the  submission  to  arbitration.  This  appointment  was  confirmed  bv  the  Civil 
Court  on  the  6th  of  October,  1868,  and,  on  the  17th  of  the  same  month  Mr.  Schlunk 
made  his  final  award  [129]  in  favour  of  the  Respondents.  The  Order  of  the  Civil 
.ludge,  of  the  22nd  of  September,  was  appealed  from  and  confirmed  by  the  Order  of 
the  High  Court  of  .Judicature  on  the  15th  of  January,  1866.  The  Appellant  then 
presented  a  petition  to  set  aside  the  Award  on  the  ground  of  irregularity  and  miscon- 
duct, which  was  dismissed  as  Ijeing  too  late  ;  and  the  final  Award  of  Mr.  Schlunk 
was  confirmed  and  carried  into  execution  by  the  Decree  of  the  Civil  Judge  on  the  9tli 
of  October,  1866.  The  Appellant  petitioned  for  leave  to  appeal  from  the  decision, 
which  tietition  was  dismissed  by  an  Order  of  the  High  Court  on  the  7th  of  January, 
1867.  On  the  same  day,  the  High  Court  of  Judicature  at  Madras,  aflSrmed  the  deci- 
sion of  the  Civil  Judge  of  the  6tli  of  October,  1865,  confirming  the  appointment  of 
Mr.  Schlunk  as  Umpire.  The  present  appeal  is  brought  from  all  these  three  decisions 
of  the  High  Court  of  Judicature. 

Tlie  first  question  is,  whether  tlje  Civil  Court  of  Calicut  had  jurisdiction  under 
section  326  of  the  Code  of  Civil  Procedure  in  India,  to  direct  the  submission  to 
arbitration  to  be  filed.  Their  Lordships  are  of  opinion,  that  u])on  a  proper  con- 
struction of  the  sections  of  that  Code  relating  to  this  subject,  the  Civil  Court  had  that 
jurisdiction.  The  Code,  which  is  one  of  procedure,  and  the  Act  enacting  it,  must  Ije 
construed  with  reference  to  the  constitution  of  those  Courts,  and  the  abiding  direc- 
tion to  them  to  proceed  in  all  cases,  according  to  equity  and  good  conscience. 

The  326tli  section  is  to  this  effect: — [His  Lordship  read  it,  see  ante,  [12  Moo. 
Ind.  App.]  p.  113,  and  proceeded]. 

Although  this  section  is  not  expressly  referred  to  in  the  submission  to  arbitration, 
still  their  Lordships  [130]  are  of  opinion,  that  the  submission  to  arbitration  was 
under  and  subject  to  the  sections  contained  in  the  Code  relative  to  this  subject.  Their 
Lordships  are  of  opinion,  that  this  submission  to  arbitration  was  entered  into 
subject  to  the  provisions  of  this  Code,  and  that  the  Memorandum  at  the  foot  thereof 
is  introduced  for  that  purpose,  and  that  unless  the  provisions  of  the  Code  were 
expres.sly  excepted  by  the  parties  to  the  agreement,  it  must  be  taken  as  having  been 
agreed  by  them,  that  it  was  to  be  subject  to  the  Act,  and  that  this  special  notice  of 
section  327,  as  to  the  enforcement  of  the  decision  of  the  Arbitrators,  was  introduced 
only  ex  majori  cautela  for  the  purpo.se  of  expressing  what,  without  such  expression, 
would  nevertheless  have  been  implied. 

Their  Lordships  are  of  opinion,  that  according  to  the  proper  construction  of  this 
Code,  a,s  previously  explained,  when  persons  have  agreed  to  submit  the  matter  in 
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ditl'eioiice  tiotweeu  them  to  tlie  arbitration  of  one  or  more  certain  specified  persons, 
no  party  to  such  an  agreement  can  revoke  the  submission  to  arbitration  unless  for 
"ood  cause,  and  that  a  mere  arbitrary  revocation  of  the  authority  is  not  permitted. 
Their  l>ordships  do  not  think  it  necessary  to  refer  to  tlie  English  law  on  this 
subject  furtlier  than  to  point  out.  that  the  direction  of  recent  legislation,  bo^h  by 
English  Acts  and  tlie  Acts  of  the  Indian  Legislature,  has  been  to  put  an  end  to  the 
disritiction  between  the  agreement  to  refer,  and  the  authority  thereby  conferred, 
wiiich  t'ornitrly  enabled  a  person  who  was  a  party  to  a  binding  agreement  to  rovoko 
the  authority  thereby  conferred,  and  by  so  doing  to  jnit  an  end  i«  the  agreenient 
lor  sulimission  to  arbitration  :  and  to  put  such  agreement  for  arbitration  TlSl]  ou 
the  same  footing  as  all  other  lawful  agreements  by  which  the  parties  are  bound  to 
I  lie  terms  of  what  thev  have  agreed  to.  and  from  which  they  cannot  retire  I'nless  the 
scope  and  object  of  the  agreement  cannot  be  executed,  or  unless  it  be  shown  that 
sonic  niitnifest  injustice  w^ill  be  the  consequence  of  binding  the  parties  to  tha  contract. 
Their  l^ordships  are,  therefore,  of  opinion,  that  it  was  not  in  the  power  of  the 
Appellant  simply,  at  his  own  mere  will  and  pleasure,  to  revoke  the  authority  of  the 
Arbitrators  in  whose  appointment  he  had  concurred. 

It  remains  to  be  considered,  whether  the  circumstances  of  this  case  justified  the 
Appellant  in  doing  so.  and  sending  the  letter  of  the  5th  of  August.  l.-^6u. 
This  is  founded  solely  on  the  delay. 

On  the  24th  of  July.  lf<C5.  the  Apjiellant  wrote  to  the  Arbitrators,  and  required 
that  in  ten  days  fronj  that  date  they  should  make  their  Award,  or  in  the  event  of 
not  doing  so,  should  nominate  and  appoint  an  Umpire,  and  this  not  having  been 
done  after  waiting  for  ten  clear  days,  he  sent  the  notice  of  the  5ih  of  August,  1865. 
If  nothing  whatever  had  occurred  since  the  appointment  of  the  Arlntrators  in  June, 
1864,  and  all  matters  between  the  Appellant  and  the  Respondents  had  remained 
in  exactly  the  same  position  that  they  were  in  at  the  date  of  the  submission  to  arbi- 
tration, their  Lordships  are  disposed  to  think,  that  this  delay  of  the  Arbitrators 
%ould  have  justified  the  course  which  the  Appellant  adopted.  But  in  truth  the  facts 
disclose  a  very  different  course  of  proceeding.  In  July,  1864.  the  Arbitrators  made 
their  Award  in  a  very  important  part  of  the  matter  in  difference.  They  dissolved 
the  part-[132]-nership,  and  delivered  up  the  business  to  the  Appellant,  who  has. 
since  that  time,  carried  it  on  alone,  and  had  done  so  for  a  year  prior  to  the  Letter 
of  the  •i4th  of  July,  1865. 

A  second  decision  of  the  Arbitrators  relative  to  the  Punany  farms  was  made  in 

May,  1865.  and  acquiesced  in  by  botli  parties,  the  Appellant  and  the  Respondents. 

A  notice  to  the  Arbitrators  to  make  their  award  and  to  appoint  an  L'mpire  in 

ten  days,  does  not  appear  to  their  Lordships  to  be  sufficient  time  given  to  entitle  the 

Appellant  to  stop  all  further  proceedings,  and  to  cancel  all  further  proceedings. 

It  is  to  be  observed,  that  a  most  important  part  of  the  matters  referred,  namelv, 
the  determination  of  the  person  who  was  to  have  the  business  in  future,  had  already 
and  speedih'  been  determined.  After  the  two  decisions  of  the  Arbitrators  there 
appears  to  have  been  little  that  remained  to  be  done,  except  to  determine  matters 
of  account  between  the  parties.  'Wliat  the  intricacy  or  difficulty  of  settling  them 
was  does  not  appear,  and  on  a  que.stion  of  time  this  is  a  matter  of  importance.  It 
might  well  be,  that  the  time  occupied  for  that  purpose  was  not  excessive.  On  this 
point,  even  if  it  could  be  availing,  their  Lordships  have  no  evidence.  It  might  also 
well  be,  that  ten  days  might  be  usefully  and  properly  employed  by  the  Arbitrators 
in  an  endeavour  to  remove  the  points  of  disagreement  between  them,  and  only  when 
this  was  found  to  l>e  impossible,  that  it  would  become  necessary  to  refer  the  matter 
to  an  Umpire.  On  the  6th  of  July.  1865,  Mr.  Punnett  stated  his  views  in  a  long 
written  opinion.  Mr.  Bates  also  stated  his  in  a  similar  docu-[133]-ment  on  the  5th 
of  August  in  that  year.  This  was  answered  by  Mr.  Punnett  on  the  25th  of  August, 
and  on  the  7th  of  September.  Mr.  Bates  replied.  Before  this  Mr.  Schlunk  had  been 
selected,  though  not  appointed,  to  act  as  Lhnpire,  his  appointment  having  been  de- 
layed, as  it  seems,  in  consequence  of  the  civil  proceedings  instituted  in  the  Civil 
Court  on  the  23rd  of  August,  1865. 

Mr.  Schlunk  took  and  considered  the  expressed  opinion  of  the  -two  Arbitrators, 
and  made  observation  thereon  on  the  12th  of  September.  1865.  The  decision  of 
the  Civil  Court  asserting  the  jurisdiction  of  the  Civil  Procedure  Code  over  this  matter 
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\v;is  proiiouuLed  on  the  l'2nd  of  Selileiiibi.T,  ISGu.  On  tho  same  day,  Mr.  Schluiik 
was  appointed  Uiupive,  and  he  uiade  his  Award  between  the  parties  on  the  17th  of 
October  following.  No  error  is  pointed  out  in  the  Award  itself  ;  a  complaint  is  made, 
that  Mr.  Schlunk  did  not  open  up  the  wiiole  matter  from  the  beginning.  It  is  said 
tliat  he  appointed  no  meeting,  that  lie  heard  no  Counsel,  that  he  tooit  no  evidence; 
their  Lordships  are  of  opinion,  that  it  was  not  necessary  for  him  to  do  so.  The 
parties  had  agreed  to  the  arbitration  of  Mr.  Punnett  and  Mr.  Bates,  subject  to  the 
decision  of  an  Tnipire  on  the  points  where  they  diti'ered.  They  agreed  on  some 
important  points:  they  expressed  their  decision  in  the  first  Award  of  the  15th  July, 
1854,  and  in  the  second  Award  of  the  i:itii  of  May,  1865.  They  differed  as  to 
other  points.  They  expressed  this  difference  in  writing,  and  they  appointed  Mr. 
Schlunk  to  be  the  Umpire  to  decide  these  points  between  them.  This  he  did  after, 
as  it  appears,  weighing  and  considering  the  facts  and  arguments  adduced  [134]  b}' 
both  the  Arbitrators  in  the  documents  laid  before  him. 

Their  Lordships  are  of  opinion,  that  the  course  so  adopted  was  correct,  and  that 
the  Courts  below  have  acted  rightly  in  ujiholding  the  decision  of  the  Umpire.  Their 
Lordships  do  not  mean  to  lay  down,  that  in  cases  of  these  description,  where  no  time 
is  originally  fixed  within  which  the  Award  was  to  be  made,  it  would  not  be  open  to 
either  party  to  hasten  the  proceedings  by  giving  notice  to  the  Arbitrators,  that  the 
Award  niu.st  be  made,  and  an  Umpire  appointed  within  a  reasonable  time.  But  it 
is  to  be  observed,  that  here  the  time  which  elapsed  from  the  jseriod  when  the  Appel- 
lant gave  the  notice  of  the  '24th  of  July,  1865,  wa.s  actively  employed.  It  was  obvi- 
ously of  no  use  to  appoint  an  Umpire  until  the  points  on  which  the  Arbitrators 
differed  were  clearly  defined.  This  was  done  by  four  papers  : — First,  the  opinion  of 
Mr.  Punnett :  second,  the  opinion  of  Mr.  Bates,  delivered  on  the  same  day  that 
the  notice  to  cancel  the  submission  was  given  ;  third,  the  further  opinion  of  Mr. 
Punnett,  on  the  25th  of  August,  1865  ;  and  fourth,  the  final  opinion  of  Mr.  Bates, 
on  the  7th  of  September,  1865,  and  these  were  adjudicated  upon  by  Mr.  Schlunk, 
the  Umpire,  in  his  Award  made  on  the  17th  of  October,  1865,  but  delayed  apparently 
by  reason  of  the  civil  jjroceedings  and  the  necessity  of  obtaining  the  sanction  of  the 
Court  to  the  confirmation  of  the  Order  appointing-  him  Umpire. 

If  the  object  of  the  Appellant  was  to  accelerate  the  proceedings  by  his  notice  of 
the  24th  of  July,  1865,  he  certainly  succeeded  in  doing  so  i  hut  their  Lordships  are 
of  opinion,  that  he  cannot  recede  from  the  [135]  submission  by  reason  of  that  notice, 
followed  by  the  notice  of  the  5th  of  August,  1865,  when,  in  fact,  he  has  for  alxjve  a 
year  enjoyed  the  fruits  of  tlie  Award  on  various  points,  and  when  it  is  impossible 
to  restore  the  parties  to  the  position  they  were  in,  if  all  the  acts  of  the  Arbitrators 
were  to  be  considered  null  and  void. 

On  the  whole,  therefore,  their  Lordsliips,  without  thinking  it  necessary  to  relate 
in  detail  the  proceedings  in  the  Courts  in  India,  approve  of  the  decisions  there  pro- 
nounced, viz.,  the  Order  of  the  22nd  of  September,  1865,  of  the  Civil  Court,  directing 
the  submission  to  be  filed;  the  Order  of  the  Civil  Judge  of  the  6th  of  October,  1865, 
confirming  the  appointment  of  the  Umpire;  the  Order  of  the  High  Court  of  the  15th 
of  January,  1866,  dismissing  the  appeal  of  the  present  Appellant  from  these  Orders  : 
and  the  final  decree  of  the  Civil  Judge  of  the  8th  of  February,  1866,  confinning  the 
Award  of  Mr.  Schlunk,  and  directing  the  same  to  be  carried  into  execution  :  and  also 
the  Order  of  the  High  Court  of  Judicature  of  Madras  of  the  7th  of  January,  1867, 
dismissing  the  petition  of  the  Appellant :  and  consequently  thev  will  humblv  recom- 
mend to  Her  Majesty,  that  this  appeal  be  dismissed,  with  costs. 
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[136]  SREE  ECKOWRIE  SING  and  Others —Appelliuif. :  HEERALOLL  SEAL  and 
Others.— Respondents  *  [Dec.  7,  8.  and  9,  1868]. 

On  appeal  front,  the  High  Court  of  Judicature  at  Benyal. 

Ejectment  to  recover  land  as  alluvial. 

Land  washed  away  and  reformed  in  the  bed  of  a  tidal  river,  the  ownership  of 
which  was  not  proved  to  be  in  the  riparian  proprietors  of  its  lianks  (the  pre- 
decessors in  title  to  the  Plaintiffs  and  Defendants).  Held:  that  the  forming 
of  a  chur  in  such  a  stream,  after  a  considerable  interval  and  frequent  floods, 
is  not  prima  facie  to  be  ascribed  to  a  loss  from  any  particular  portion  of  the 
adjacent  lands  of  the  riparian  proprietors,  nor  is  the  land  forming  such 
chur,  which  had  been  removed  by  a  sudden  avulsion  reclaimable,  unless 
there  is  evidence  of  identity  [12  Moo.  Ind.  App.  140]. 

A  detached  chur,  independent  of  usage,  in  such  a  river,  belongs  to  neither 
riparian  proprietor  ;  and  the  fact  that  it  was  subtended  by  the  land  of  one 
is  not  per  xe  enough  to  entitle  him  to  it  [12  Moo.  Ind.  App.  141]. 

The  title  by  accretion  to  a  new  formation  of  alluvion  land  is  not  generally 
founded  on  equity  of  compensation,  but  on  a  gradual  accretion  by  adherence 
to  some  particular  land.  The  land  so  gained  follows  the  title  of  that  to 
which  it  adheres  [12  Moo.  Ind.  App.  140]. 

The  question  involved  in  this  appeal  was  the  right  to  a  large  tract  oi  alluvial 
land  formed  in  the  river  Roopnarain  in  the  ZiUah  of  Midnapore,  containing  in 
area  1000  beegahs,  under  cultivation,  which  was  claimed  by  the  Appellants  as 
parcel  of  certain  Mouzahs  belonging  to  them.  The  land  had  been,  for  a  long  time 
previous  to  the  suit  being  brought,  in  the  possession  of  the  Respondents. 

The  land  in  dispute,  sometimes  called  a  chur  (alluvial)  land,  and  described  also 
as  sheekusteepur-wastee,  or  land  carried  away  by  the  river  and  re-formed  as  alluvial 
land,  was  alleged  by  the  Appellants  as  having  been  formerly  part  of  their  Mouzahs 
[137]  which  had  been  washed  away  by  the  river,  and  formed  the  chur  which  adjoined 
the  Mouzahs  of  the  Respondents,  who  claimed  such  land  as  part  of  their  Mouzahs. 

The  suit  was  instituted  in  the  Zillah  Court  of  Midnapore,  and  was  in  the  nature 
of  an  action  of  ejectment  brought  by  the  Appellants  as  Putnee  Talookdars  against 
the  Respondents,  and  one  Rampersaud  Jana,  described  as  Durputnee  Talookdar,  or 
under-tenant  of  their  deceased  Father,  to  recover  the  land  described  in  the  plaint 
as  alluvial,  the  Ijoundaries  of  which  were  set  forth  in  a  map  annexed  to  the  plaint, 
as  having  been  washed  away  from  their  Mouzahs,  which  it  was  insisted  b_v  them  in 
the  plaint  was  to  be  considered  as  an  increment  tliereto  under  Ben.  Reg.  XI.  of 
1825. 

The  Zillah  Judge,  in  the  first  instance,  referred  it  to  an  Ameen,  to  make  a 
local  investigation,  who,  having  made  an  inspection  on  the  spot,  and  examined 
witnesses  in  the  presence  of  both  parties,  and  made  a  plan  of  the  locality,  reported 
in  favour  of  the  Appellant's  claim. 

Upon  this  report,  and  after  taking  evidence,  the  Principal  Sudder  Ameen  of 
Zillah  Midnapore  (Mr.  A.  Davidson)  made  his  decree,  dated  the  30th  of  August, 
1861,  whereby  he  held,  that  under  cl.  1,  sec.  4,  of  Ben.  Reg.  XI.  of  1825,  the  Plain- 
tiffs were  entitled  to  the  chur  in  dispute,  with  the  exception  of  a  portion,  which 
adjoined  the  Defendants'  land,  and  decreed  possession,  with  mesne  profits. 

The  Defendants  appealed  therefrom  to  the  High  Court  at  Calcutta  on  two 
specific  grounds,  first,  that  the  Plaintiffs  had  produceu  no  reliable  evidence,  that 
in  the  year  1239,  b.b.,  or  previous  to  that  date,  the  [i38]  Plaintiffs,  or  their  re- 
representatives,  were,  as  they  alleged,  in  possession  of  the  disputed  alluvial  land; 
and,  secondly,  that  they  had  failed  to  prove,  that  the  Mouzahs,  named  by  them 
existed  previous  to  1239,  b.e.,  on  the  site  in  dispute. 

The  High  Court,  consisting  of  Messrs.  H.  V.  Bayley  and  E.  Jackson,  by  their 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Robert 
Phillimore.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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decree,  dated  tlie  8th  of  December,  1863,  were  of  opinion,  that  the  Plaintiffs  had 
not  sufficiently  or  satisfactorily  proved  their  case,  and  on  that  srround  reversed 
the  judijnient  of  the  Princijial  Sudder  Anieen.     Hence  this  appeal. 

Mr.  Field.  Q.C.,  and  Mr.  Pontife.x,  for  the  Appellants:  and  Sir  R.  Palmer,  Q.C.. 
and  Mr.  Loith,  for  the  Res]iondents.  Heeraloll  Seal.  Chooneeloll  Seal,  and  Punnaloll 
Seal. 

On  tlio  jiart  of  the  Appellants  ii  was  cnntLMidod,  that  the  cvideiirc  established, 
tliat  the  Jlou/.aiis  in  respect  of  which  they  claimed  the  alluvial  land  in  tiuestion, 
belonged  to  them,  having  been  granted  to  their  ancestors  as  Putneedars  in  the  year 
1811.  That  in  the  year  1831-.'5l'.  the  land,  part  of  their  Mouzahs,  became  sub- 
merged by  the  tidal  river  Roopnarain,  and  continued  so  submerged  until  about  the 
year  1842,  when  it  began  to  re-form  into  a  chur.  That  in  the  year  1848  it  became 
capable  of  cultivation  ;  that  at  tliat  time  the  Appellants  were  infants,  incapable  of 
protecting  their  rights;  and  that  being  owners  of  the  Mouzahs  to  which  these 
alluvial  lands  l)ecame  attached  by  accretion,  thev  were  entitled  to  the  same  under 
Hen.  Reg.  XI.  of  1825.  sec.  4,  cl.  1. 

On  the  other  hand,  the  Respondents  submitted,  [139]  first,  that  the  onu^-  of 
proving  the  Appellants'  title  to  the  alluvial  land,  and  their  right  to  oust  tlie  Respon- 
dents, who  were  purchasers  for  value  without  notice  of  the  Appellants'  claim,  lay 
on  the  Appellants,  and  put  them  on  strict  proof  of  title,  and  that  they  had  failed 
to  give  any  reliable  evidence  of  identity  of  the  land  in  support  of  their  title  to  the 
chur;  secondly,  that  the  land  ought,  after  its  long  undisturbed  possession,  to  be  pre- 
sumed to  belong  to  the  Respondents;  and,  lastly  that  they  liad  shown  by  their 
evidence,  that  the  alluvial  land  was  an  increment  to  their  Mouzahs,  and  consequently 
thev  were  entitled  to  the  same  under  the  provisions  of  Ben.  Reu;.  .XL  of  1825.  sec.  4. 
cl.  1. 

Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon  Lord  Chelmsford  (Dec.  14,  1868). — Tliis  suit  is  brought  to  recover 
about  1000  beegalis-of  laud,  claimed  as  alluvial,  and  contained  within  the  boundaries 
given  in  a  map  annexed  to  the  plaint.  The  Plaintiffs  must  succeed  or  fail  on  their 
title  to  the  land  as  alluvial.  It  is  not  competent  for  them  now.  the  cause  having 
been  decided  on  this  title,  to  raise  at  the  hearing  of  their  appeal  a  different  case, 
viz..  one  simply  of  original  ownership  of  the  site  of  the  lands  re-formed.  Had  that 
been  the  case  alleged,  some  defence  might  have  been  made,  founded  on  the  nature 
of  a  boundary-  river,  the  ownership  of  its  soil,  the  character,  sudden  or  gradual, 
of  the  original  loss  of  land,  and  the  effect  of  cliange  from  such  causes  in  tlie  land 
itself  on  the  ownership  in  (he  soil ;  which  defence,  as  is  apparent  from  the  frame 
of  Ben.  Reg.  XI.  of  1825.  would  admit  of  variation  with  varying  circumstances  of 
inimdations.  identification,  and  [140]  accretion.  The  cause  was  tried  before  the 
Principal  Sudder  Ameen,  wlio  decided  in  the  Plaintiff's'  favour.  On  appeal  to  the 
High  Court,  that  decision  was  reversed,  and  from  that  decree  of  reversal  the  present 
appeal  has  been  preferred.  The  High  Court  simply  decided,  that  the  proofs  ad- 
duced by  the  Plaintiff's  were  insufficient  to  justify  a  decree  in  their  favour. 

Had  tliis  been  a  case  of  ordinary  claim  to  lands,  wherein  a  Plaintiff'  might 
advance,  prove,  and  recover  on  a  prima  facie,  title,  calling  for  some  answer  of 
title  in  a  Defendant,  and  entitling  him  to  a  decree  in  default  of  such  an  answer 
being  made  and  proved,  the  propriety  of  the  decision  of  the  High  Court  might  have 
been  assailed  with  more  prospect  of  success.  But  this  is  a  case  of  a  claim  to  land 
washed  away  and  re-formed  in  the  bed  of  a  navigable  river,  the  ownership  of  the 
soil  of  which  is  not  commonly  in  the  riparian  proprietors  of  its  banks,  and  which 
is  not  proved  in  this  case  to  have  belonged  to  the  predecessor  in  title  of  either 
disputant.  The  re-forming  of  land  in  such  a  stream,  after  a  considerable  interval 
and  frequent  floods,  is  not  prima  facte  to  be  ascribed  to  a  loss  from  any  particular 
portion  of  territory,  nor  is  the  land  which  has  been  removed  by  a  sudden  avulsion 
reclaimable  unless  the  circumstances  supply  evidence  of  identity,  which  is  wanting 
in  the  case  before  us.  This  re-formed  land  is  not  ascribed  to  avulsion,  and  several 
years  elapsed  between  the  lo.ss  of  the  Plaintiff's'  land  and  the  appearance  of  this 
chur.  The  title  by  accretion  to  a  new  formation  generally,  is  not  founded  on 
equity  of  comjiensation,  liut  on  a  gradual  accretion  by  adherence  to  some  particular 
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land  which  may  lie  leniiud  the  muleiis  of  accretion.  The  land  gained  will  then 
follow  the  title  [141]  to  that  jiaicel  to  which  it  adheres.  It  is  obvious,  therefore, 
that  such  a  title  is  not  estalilished  l)y  mere  proof  of  general  inclusive  boundaries 
of  land,  at  a  time  long  preieding  the  actual  formation  of  the  chur,  since  the  lands 
that  have  such  a  fluctuating  boundary  as  a  tidal  river,  and  which  are  themselves 
subject  to  loss  and  gain  of  ([uantity  by  acts  independent  of  the  owners'  concurrence, 
and  which  miiy  pass  from  side  to  side  of  the  river  boundary,  have  not  the  ordinary 
element  of  fixedness  which  belongs  to  immoveable  estate,  in  the  common  course  of 
things.  A  detached  chur,  independent  of  usage,  in  such  a  stream  would  belong  to 
neither  riparian  proprietor  ;  and  the  circumstance  that  it  was  subtended  by  the  land 
of  one  would  not  be  enough  to  entitle  hitn  to  it.  The  decision  of  this  case  in  the  Court 
below  seems  to  have  proceeded  on  the  mere  presumptions  which  would  have 
regulated  the  decision  of  a  question  of  parcel  or  no  parcel  in  an  ordinary  boundary 
dispute;  for  no  evidence  whatever  was  given  by  the  Plaintiffs  of  the  nature  of  the 
original  formation  of  the  chur,  where  it  first  appeared,  to  what  it  first  adhered, 
and  the  case  even  now  affords  no  ground  for  concluding  anything  with  reasonable 
certainty,  as  to  the  original  title  to  it. 

The  Defeiidants,  it  was  conceded  by  their  able  Counsel,  might  he  unable  to 
sustain  a  title  to  the  chur,  as  Plaintiffs;  but  it  was  urged  with  force  and  reason, 
that  by  reason  of  their  long  enjoyment  and  being  innocent  purchasers  for  value, 
they  were  entitled  to  put  every  Claimant  to  strict  proof  of  title.  They  are  pur- 
chasers for  value  without  notice  of  any  prior  or  superior  claim.  Acquisitions  of 
the  nature  of  this  chur  are  often  doubtful  in  their  origin  ;  they  must  depend  much 
on  oral  testimony,  which  time  is  [142]  constantly  destroying  or  impairing,  and  it 
is  often  hard  to  say  who  is  the  person  to  whom  the  law  would  ascribe  the  legal 
ownership  of  them.  The  mere  cultivation  of  thenj,  like  that  of  waste  or  jungie 
lands,  carries  with  it  no  priiiut  fafie  character  of  usurpation  or  wrong.  An  un- 
disputed possession  and  cultivation,  even  though  for  a  few  years  only,  would  tiie 
more  readily  induce  a  purchase,  and  a  purchaser  Jioiia  fide  and  without  notice  might 
with  perfect  honesty,  and  even  with  the  favourable  construction  liy  a  Court  of 
Justice  of  his  acts,  defend  his  possession  by  insisting  on  strict  legal  ]>roof  of  an 
adverse  title. 

The  High  Court  appears  to  have  acted  upon  this  princijile,  though  the  Judges 
have  ascribed  too  long  a  possession  to  the  Defendants,  and  may  have  erred  in 
their  view  of  portions  of  the  evidence.  The  grounds  of  their  decisions  seem  to 
their  Lordships  correct ;  tlie  ratio  decidendi  is  not  a  mistaken  one,  though  it  is 
supported  in  part  by  mistaken  reasons.  They  have  acted,  in  requiring  adequate 
documentary  proof  in  a  conflict  of  oral  proof,  in  accordance  with  the  course 
adopted  by  the  Judicial  Conmiittee  itself  on  this  point,  in  a  somewhat  similar  case, 
Mn-as-umat  Imam  Bandi  v.  Hiircfoinn-d  Ghose  (4  Moore's  Ind.  App.  Cases,  p.  403). 
They  were  dissatisfied  with  the  documentary  proof  e-\liibited  ;  they  have  said,  that 
better  might  have  been  brought  forward  had  the  case  of  the  Plaintiff's  been  well 
founded.  Their  Lordships  are  not  prepared  to  dissent  from  either  expression' 
of  opinion.  To  admit  documents,  not  strictly  evidence  at  all,  to  prop  up  oral 
evidence  too  weak  to  l)e  relied  upon,  is  not  a  course  which  their  Lordships  would  be 
inclined  to  approve  ;  and  none  of  the  chittahs  which  [143]  have  been  laid  aside  liy  the 
High  Court  are  shown  to  have  been  admissible  in  evidence  according  to  tlie  laws  of 
evidence  regulating  the  decisions  of  those  Courts.  It  would  expose  purchasers  to 
much  danger  if  their  possession  could  be  disturbed  by  inferences  from,  or  state- 
ments in  documents  not  legally  admissible  in  proof  against  them.  The  document 
put  in  evidence  and  relied  on  by  the  Appellants  appears  to  be  only  a  copy  of  a 
chittah  of  resumed  land,  and  it  is  introduced  by  no  evidence  preparing  the  way 
for  it«  reception.  Whatever  might  be  the  value  of  the  chittahs  in  general  in  questions 
between  the  Zemindar  and  his  tenants  or  Ryots,  to  receive  them  as  evidence  of 
boundary,  against  a  rival  proprietor,  without  further  account,  introduction,  or 
verification,  would,  if  it  obtained  as  a  practice, — and  each  relaxation  is  apt  to 
become  a  precedent  for  another, — tend  further  to  encourage  the  manufacture  of 
evidence  in  a  place  already  too  prone  to  the  fabrication  of  it.  Their  Lordships, 
therefore,  are  unaljle  to  ascribe  any  error  to  the  way  in  which  the  High  Court  has 
dealt  with  the  documentary  evidence  in  this  cause. 
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It  lias  not  unfrequently  happened,  tliui  their  Lordships,  in  a  loiitiict  of  decisions 
on  ijuestions  of  fact  between  tlie  Judf>e  who  lieard  the  evideiiee  and  the  Court  which 
reviewed  it,  liave  followed  the  finding  of  him  who  saw  the  witnesses  and  heard  theni 
give  tiieir  evidence  ;  but  in  this  case  the  Judge  below  ajjpears  not  to  have  sufficiently 
regarded  the  nature  of  the  claim  and  the  i)roof  it  should  leceive.  He  appears 
further  to  have  acted  nniinly  on  the  report  of  the  Anieen,  and  that  r.eijort,  like  the 
judgment  which  was  founded  ujjon  it,  appears  to  their  Lordshii)N  to  proceed 
upon  a  mistaken  view  of  the  issue  between  [144]  the  jjarties  and  of  the  burthen  of 
proof  which  the  Plaintiffs  in  this  suit  had  to  su|)port.  The  conclusions  of  both  are 
founded  more  ujion  the  want  of  proof  to  sui)port  the  title  alleged  by  the  Defendants 
than  upon  proof  of  that  title  which  it  was  necessary  for  the  Plaintiffs  to  establish 
in  order  to  disturb  the  ]iossession  of  the  Defendants. 

The  map  of  the  Ameen  itself  shows,  that  there  were  lands  of  other  owners  than 
the  Plaintiffs  so  situated  :  that  they  might  have  been,  in  the  course  of  things,  a 
nucleus  to  the  increment,  and,  therefore,  an  inquiry  into  its  origin  and  direction 
was  one  that  ought  not  to  have  been  neglected.  The  case  itself  is  one  turning 
on  views  of  evidence  on  which  their  Lordships  would  be  reluctant  to  differ  from 
the  opinion  of  a  Court  more  likely  to  know  than  their  Lordships  can  l)e.  what 
weitrht  of  proof  would  satisfy  there  the  just  exjiectations  of  a  Court  of  Justice. 

Their  Lordships,  therefore,  agreeing  with  the  High  Court  in  their  disregard  of 
the  chittahs,  and  with  their  conclusion  that  the  case  was  not  sufficiently  proved, 
will  humbly  recommend  to  Her  Majesty,  that  the  appeal  be  dismissed  with  costs. 

[See  S/uim  Chand  Bysack  v.  Kishen  Piosaiiil  Siiniiii,  1872,  14  Moo.  Ind  App.  UO"_'.J 
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ROY  and  Others,— Respondents  *  [Dec.  10,  ISCS]. 

On  appeal  fruiu  tlit  }li(ih  Cuiirt  of  J iidicaturr  at  Benf/al. 

As  a  rule,  the  Judicial  Committee  will  not  disturb  the  concurrent  Judgments 
of  the  Courts  below  on  a  question  of  facts,  if  the  facts  as  found  are  decisive 
of  the  real  issue  between  the  parties  [12  Moo.  Ind.  App.   153]. 

In  circumstances,  from  the  frame  of  the  issue  upon  a  question  of  title  to  land, 
decrees  of  the  Court  below,  reversed,  without  prejudice  to  a  new  suit  being 
brought  by  the  Plaintiff  upon  a  different  issue. 

In  a  case  of  disputed  boundaries,  where  one  of  the  Claimants  is  in  possession  by 
virtue  of  a  Magi.strate's  Order,  under  Act,  No.  IV.  of  1840,  it  lies  on  the 
party  seeking  to  oust  him,  to  show  a  better  title  to  the  land  claimed  than 
that  of  the  party  in  possession  [12  Moo.  Ind.  App.  145,  146], 

The  question  in  this  appeal  was  one  of  boundaries.  The  object  of  the  suit  being 
to  recover  possession  of  1125  beegahs  of  land,  with  mesne  profits,  and,  as  suljsiduary 
thereto,  to  set  aside  an  Order  of  the  Judge  of  the  Sessions  Court  of  Zillah  Jessore, 
made  under  Act,  No.  IV.  of  1840,  and  also  a  miscellaneous  Order  of  the  Magistrate 
of  that  Zillah  under  which  possession  of  the  lands  in  dispute  had  been  given  to  the 
Appellant. 

The  facts  of  the  case  were  as  follows:  — 

The  zemindary  of  Pergunnali  Dattea,  or  Hosseinpoor,  was  in  the  year  1828-!) 
the  joint  zemindary  of  Nilconiul  Paul  Chowdliry  and  Bungseedhur  Paul  Chow-[146]- 
dhry,  from  whom  it  descended  to  one  Joychunder  Paul  Chowdhry,  and  was  svib- 
sequently  sold  under  a  decree  of  the  late  Supreme  Court  at  Calcutta,  and  pur- 
chased by  the  Respondent. 


*  Present:  Members  of  tlie  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Robert 
Phillimore.     Assessor. — The  Right  Hon.  Sir  Lawrence  Peel. 

295 


XII  MOORE  IND.  APP..  147  RAJAH  BURDACANT  ROY 

Within  tlie  zemindiuv  is  tlie  niduzali  of  .Iliaiipa.  and  to  the-  north  of  the  lands  of 
the  villajre  lie  the  lands  of  the  village  of  Mulliek|iore,  part  of  the  A])pellant'K  zeinindary 
of  Syedpore.  The  boundary  line  of  the  villages  is  a  high  ganthee  (bank),  which 
forms  the  nortiiern  bank  or  dyke  of  the  IJawoor  (lake)  of  Jhanpa  aforesaid,  which, 
as  it  appeared,  joins  three  sides  of  the  village,  and  which  on  the  northern  side  had 
gradually  silted  up,  and  formed  joallee  (marsh  land  favourable  for  growing  rice). 
Connected  with  and  on  the  Jhanpa  side  of  the  Bawoor,  and  running  parallel  with  it. 
is  the  bod  of  an  old  canal,  also  partially  filled  up,  called  the  Jhennoedoha.  The  land 
which  lay  between  tlie  Jhennoedoha  and  the  ganthee  called  the  jolibila  of  Jhanpa. 
had,  as  alleged  by  tlie  first  and  principal  Respondent,  been  the  property  of  the 
successive  Zemindars  of  the  village  of  Jhanpa  from  time  immemorial,  and  had  been 
gradually  taken  up  into  cultivation  by  the  inliabitants  of  that  village. 

On  the  24th  of  January,  1829,  one  Bunomalee  (Jliose,  an  inhabitant  of  Solekhada, 
within  the  zeiuindary  of  Syedpore,  presented  a  jjetition  to  the  Collector  of  the  Zillali 
Jessore,  in  whicli  he  alleged,  that  a  former  Zemindar  of  Perguunah  Dattea  had  granted 
to  an  ancestor  of  the  Petitioner  the  jungle  and  waste  of  the  jolibila  of  mouzah  Jhanpa, 
which  was  cultivated  by  him  :  that  the  land  afterwards  fell  back  into  jungle,  and  was 
inundated,  and  consequently  was  not  included  in  the  estimate  of  la-[147]-khiraj  land  ; 
that  the  jolibila  was  at  the  date  of  the  petition  cultivated  by  the  Ryots  of  Nilcomul 
Paul  Chowdhry,  and  Bungseedhur  Paul  Chowdhry  and  others,  at  that  time  the  Zemin- 
dars of  mouzah  Jhanpa  ;  that  when  a  Lakhirajdar  failed  to  make  an  estimate  of  his 
lakhiraj  land,  the  land  became  liable  to  assessment  by  the  C4overnment,  and  the 
Petitioner  prayed  that  the  land  might  be  resumed  by  the  Government  and  leased 
to  him. 

The  last-mentioned  Zemindars  filed  a  petition  of  objection,  in  which  tliey  stated, 
that  the  land  in  dispute  was  their  rent-paying  land,  and  not  lakhiraj,  and  that  the 
allegations  in  the  petition  tliut  the  land  was  lakhiraj  were  false. 

In  consequence  of  this  petition,  a  suit  was  instituted  by  the  Government,  on  the 
23rd  of  April,  1829,  against  the  Zemindars  Ijefore  the  Collector  of  Zillah  Jessore. 
under  Ben.  Reg.  II.  of  1819.  in  which  the  Government  claimed  a  right  to  resume 
the  land  as  lakhiraj  land,  not  estimated  as  such  in  the  return  made  by  the  Lak- 
hirajdars.  The  Defendants,  by  tlieir  answer,  stated  that  the  land  in  dispute 
formed  a  part  of  mouzah  Jhanpa.  appertaining  to  their  zemindar}',  and  that  the 
malguzary  of  the  same  was  paid  with  the  revenue  of  their  other  land  in  the  zemindary. 

Various  proceedings  in  this  suit  took  place,  and  on  the  22nd  of  April,  1835,  the 
Collector  made  an  Order,  that  the  land  be  released  from  the  claim  of  the  Government, 
and  the  suit  be  dismissed. 

It  appeared  that  in  March,  1834,  criminal  proceedings  had  been  instituted  before 
the  Magistrate  of  the  Zillah  Jessore  by  Ryots  of  the  Appellant  against  one  Ramcoomar 
Sircar,  Gantheedar  of  Nilcomul  Paul  [148]  Chowdhry,  charging  him:  with  having 
cut  and  carried  away  paddy  from  land  situate  in  the  jolibila,  on  the  allegation,  that 
the  land  appertained  to  the  zemindaiy  of  the  Appellant,  and  that  they  held  it  at  a 
jumnia  ;  whilst  Ramcoomar  Sircar  stated,  that  it  belonged  to  the  zemindary  of  Nil- 
comul Paul  Cliowdhry.  The  magistrate  considering,  that  the  dispute  between  the 
parties  related  to  the  right  to  the  land,  ordered  Ramcoomar  Sircar  to  be  released, 
and  that  a  suit  should  be  instituted  in  accordance  with  Ben.  Reg.  XV.  of  1824.  A 
suit  was  accordingly  instituted  in  the  Fouzdary  Court,  on  behalf  of  the  Appellant, 
against  Nilcomul  Paul  Chow-dhry  and  others,  which  was  afterwards  struck  off  the 
file  of  the  Court  in  consequence  of  the  failure  of  the  Plaintiff  to  proceed  with  the  same. 

Subsequently  the  zemindary,  including  the  mouzah  Jhanpa.  came  into  the  pos- 
session of  Joychunder  Paul  Cliowdhry  as  Zemindar.  The  Appellant  then  instituted, 
on  the  12th  of  December,  1851,  a  suit  under  Act,  No.  IV.  of  1840.  before  the  Magis- 
trate of  Zillah  Jes.sore,  claiming  from  600  to  700  beegahs  of  the  jolibila,  alleging 
it  to  appertain  to  his  zemindary  of  Syedpoor,  and  specifying  certain  boundaries. 
This  suit  was  brought  against  Ramcoomar  Sircar,  as  Defendant. 

The  case  came  on  for  hearing  before  Mr.  F.  N.  Beaufort,  the  Magistrate  of  the 
Zillah,  on  the  22nd  of  December,  1851,  when  he  dismis.sed  the  Plaintiff's  claim,  and 
directed  that  if  any  person  should  thereafter  make  a  claim  by  a  separate  suit,  the 
same  should  be  tried  in  accordance  with  sec.  2  of  Act,  No.  IV.  of  1840.  In  his  judg- 
ment he  said,  "  As  the  Court  had  four  or  five  times  proceeded  to  the  [149]  hind  in 

296 


V.   BABOO  CHUNDKR  COOMAR  ROY  [1  868]      XII  MOORE  IND.  APP.,  IBO 

dispute,  and  had  ins])ected  and  seen  that  tlie  shore  on  the  nortli  of  the  Bawoor  was 
high;  wliereas  the  hind  to  the  soutli  liad  gradually  lessened  in  height,  and  was  being 
absorbed,  and,  under  these  eircunistances,  nothing  appears  to  show  the  disputed  land 
had  come  into  the  possession  of  the  I'laintiff's  tenants  at  MuUickpore,  and  at  the 
present  time  it  is  neeessaiy  oidy  to  inquire  as  to  who  was  in  possession,  and  not  to 
tr}-  the  question  of  right,  and  nothing  has  been  proved  by  the  documents  filed  and  the 
witnesses  produced  by  the  Plaintiti',  to  show  that  the  I'laintiff  was  in  possession  ; 
consequently  it  is  not  necessarj'  to  give  the  Plaintiff  any  time  to  produce  other 
documents." 

The  Appellant  ajijiealed  therefrom  to  the  Judge  of  the  Sessions  Court  of  the  Zillah, 
Mr.  R.  M.  Skinner,  w  lio  set  aside  the  last-mentioned  Order,  and  remanded  the  case  for 
a  re-hearing. 

The  case  was  re-heard  before  Mr.  C.  S.  Belli,  the  then  Magistrate  of  the  Zillah, 
when  the  suit  was  dismissed.  The  Appellant  appealed  against  the  same  in  the 
Sessions  Court,  and  Ramcoomar  Sircar  instituted  a  cross  appeal. 

The  two  appeals  came  on  for  hearing  before  the  Session  .Judge,  Mr.  R.  M.  Skinner, 
on  the  16th  of  August,  1852,  when  he  reversed  the  above  decision  of  the  Magistrate, 
and  disniis.sed  the  appeal  of  Ramcoomar  Sircar,  on  the  ground  that  the  Bawoor 
.Jhanpa  was  within  the  zemindary  Syedpoor,  then  in  the  possession  of  the  Appellant, 
and  that  his  possession  should  be  upheld. 

Under  an  Order  made  thereon  the  Appellant  took  possession  of  700  beegahs,  or 
thereabouts,  of  the  land  so  decreed  to  him,  and  subsequently  one  [150]  Kaleedoss 
Dhur,  and  Shamasoonderee  Dossia  instituted  a  suit  against  tlie  Appellant,  alleging, 
that  the  Husband  of  Shamasoonderee  Dossia  had  received  a  pottah  from  him  in  the 
year  1844;  and  that  on  the  23rd  of  Mav  1856,  they  had  obtained  a  decree  in  their 
favour  in  respect  of  200  beegahs  of  the  last-mentioned  quantity  of  laud,  and  that 
the  Appellant  thereafter  held  possession  of  the  same  through  them  as  his  alleged 
tenants.  Gobinchunder  Sircar,  the  Son  of  Ramcoomar  Sircar,  Gantheedar,  and 
others,  had  formerly  held  possession  of  the  land,  of  which  the  Appellant  obtained 
possession  as  aforesaid,  and  they  were  in  possession  of  425  beegahs  of  land  adjoining 
the  same,  under  a  lease  from  the  Respondent,  according  to  certain  described  boun- 
daries. Kaleedas  Dhur,  and  Shamasoonderee  Dossia  after  obtaining  possession  of 
the  200  beegahs  of  land,  attempted  to  cut  and  carry  away  the  crops  from  a  portion 
of  the  425  beegahs,  and  a  petition  was  accordingly  presented  to  the  Deputy  Magistrate 
of  the  Zillah,  by  Gobindchunder  Sircar,  the  prayer  of  which  was,  that  the  boundaries 
of  the  villages  of  Jhanpa  and  MuUickpore  might  be  adjusted  according  to  one 
measurement  to  be  made  by  the  Thackbust  (survey)  department.  An  Order  was 
thereupon  issued  to  the  Darogah  of  the  Singha  Thannah  adjacent  to  Jhanpa,  directing 
him  to  mark  out  the  boundaries  according  to  certain  instructions  contained  in  the 
Order.  In  accordance  with  the  report  of  the  Darogah,  the  aforesaid  Jhennoedoha 
was  fixed  by  the  Magistrate  as  the  boundary  of  the  two  villages,  and  the  425  beegahs 
were  severed  from  the  zemindary  of  the  Respondent,  and  added  to  that  of  the  Appel- 
lant. This  Order  was,  on  the  12th  of  September,  1857,  [151]  confirmed  on  appeal  by 
the  Judge  of  the  Sessions  Court  of  the  Zillah. 

In  consequence,  the  Respondent,  Baboo  Chunder  Coomar  Roy,  who  had  purchased 
the  zemindary  on  the  1.3th  of  May,  1856,  brought  a  regular  suit  on  the  23rd  of 
September,  1858,  in  the  Civil  Court  of  Zillah  Jessore,  against  the  Appellant  and 
others  his  tenants,  to  recover  possession  of  1125  beegahs  of  land,  with  the  wasilat  of 
the  same,  estimated  at  Rs.  9000,  and  for  a  decree  to  reverse  the  several  Orders  of  the 
Magistrates  before  mentioned.  The  plaint,  after  setting  forth  the  principal  facts 
before  stated,  alleged  that,  with  respect  to  the  boundaries,  the  land  appertained  to 
the  mouzah  Jhanpa,  situate  within,  and  belonging  to,  the  zemindary  of  the  Respon- 
dent, and  had  always  been  in  the  possession  of  the  former  proprietors  of  the  zemin- 
dary;  that  it  was  not  a  part  of  the  mouzah  MuUickpore  in  the  zemindary  of  the 
Appellant,  and  prayed  that  the  Court  would  set  aside  the  Orders  above  mentioned, 
and  would  give  possession  to  the  Respondent  of  the  disputed  land  in  accordance  with 
certain  boundaries  therein  specified,  and  the  plaint  set  forth  the  mesne  profits  and 
interest  from  the  date  of  the  purchase  made  by  the  Respondent  of  the  zemindary. 

A  separate  answer  was  put  in  by  the  Appellant,  the  principal  Defendant,  in  which 
jdeas  in  bar  were  pleaded,  to  the  effect,  first,  that  the  Son  and  heir  of  the  Gantheedar, 
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l{auicooiiiar  Sircar,  then  deceased,  with  others,  should  have  been  Joined  as  Plaintiffs 
in  the  suit  i  secondly,  that  the  plaint  was  defective  under  sec.  III.  Ben.  Reg.  IV.  of 
17;);!,  by  reason  of  the  mode  of  calculation  of  mesne  profits  as  stated  in  the  plaint, 
beinj;  uncvplained  ;  and.  thirdly,  that  tiie  suit  [152]  was  barred  by  .sec.  XIV.  of  Ben. 
Be".  III.  of  17!).'!.  The  answer  tlien  alleged  facts  contradictory  of  the  statements 
nxade  by  the  Respondent  in  the  plaint,  that  the  lands  and  the  Bawoor  Joalee  on  both 
sides  of  the  Bawoor,  the  lands  in  front  of  the  Bawoor,  and  the  Bawoor  itself  were  all 
included  in  the  mouzah  of  MuUickpore,  witiiin  the  zeniindary  of  the  Appellant.  The 
other  Defendants  put  in  answers  .supporting  the  Ap])ellant's  case. 

In  compliance  with  sec.  X.  Ben.  Reg.  XXVI.  of  181  i,  the  following  issues  were  rt^ 
corded,  tirst,  whether  the  land  belonged  to  Plaintiff's  zeniindary,  and  was  held  by 
him  through  his  Ryots,  till  he  was  dispossessed  by  the  Order  under  Act,  No.  IV.  of 
1840,  or  whether  it  belonged  to  the  Defendant's  Zemindary  of  Syedpore ;  and 
secondly,  whether  the  Plaintiff  was  entitled  to  the  restitution  of  the  land  in  reversal 
of  the  Orders  of  the  Magistrates  and  survey  authorities. 

Evidence  was  gone  into  at  great  length  on  both  sides. 

The  hearing  of  the  suit  took  place  on  the  3rd  of  September,  1860,  before  Mr.  S. 
C.  Belli,  the  Judge  of  the  Civil  Court  of  Zillah  Jessore,  who,  by  his  judgment  of  that 
date,  decided,  that  the  Respondent  was  entitled  to  recover  possession  of  the  land  up  to 
the  ridge  or  bank  on  the  north  side  of  the  Bheel  and  according  to  certain  other  boun- 
daries described  by  him,  and  it  was  directed  that  an  Ameen  should  be  appointed  to 
mark  and  fix  the  boundaries. 

The  Appellant  appealed  from  this  judgment  to  the  High  Court  of  Judicature. 

The  hearing  of  the  appeal  took  place  on  the  23rd  of  April,  1863,  before  Messrs. 
H.  V.  Bayley,  [153]  and  tJ.  Campbell,  two  of  the  Judges  of  the  High  Court,  when  they 
aflSrmed  the  judgment  of  the  Lower  Court,  and  dismissed  the  appeal  with  costs. 

The  appeal  was  from  this  decree  of  affirmance. 

The  principal  question  raised  by  the  appeal  was,  whether  the  land  appertained 
to  mouzah  Jhanpa,  a  village  situated  within  the  zemindary  of  the  Respondent,  as  an 
accretion  to  the  lauds  of  that  village,  by  the  gradual  dereliction  of  the  water  of  the 
Bheel  or  lake  Jhanpa,  or  whether,  as  contended  by  the  Appellant,  the  lands  apper- 
tained to  mouzah  MuUickpore,  part  of  his  zemindary  of  Syedpore,  on  the  further  side 
of  the  lake. 

Mr.  Forsyth,  Q.C.,  and  Mr.  Pontifex,  for  the  Appellant,  and  Mr.  Leith,  for  the 
Respondent,  Baboo  Chunder  Coomar  Roy. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Lord  Chelmsford. — Their  Lordships  would  not  have  departed 
from  their  usual  course  of  not  disturbing  the  concurrent  judgments  of  the  Courts 
below  on  a  question  of  fact,  if  the  facts  as  found  were  in  truth  decisive  of  the  real 
issue  between  the  parties. 

That  issue  is,  whether  the  lands  in  dispute  belong  to  the  zemindary  of  the  Appel- 
lant, or  to  the  zemindary  of  the  Respondents?. 

The  Appellant  is  in  possession  under  a  Magistrate's  Order  ;  and  it,  therefore,  lay 
upon  the  principal  [154]  Respondent,  who  was  the  Plaintiff  in  the  suit,  to  oust  him 
from  that  possession  by  showing  a  better  title  to  the  property  claimed.  It  is  an  ad- 
mitted fact,  that  at  the  date  of  the  perpetual  Settlement  both  estates  were  settled  for 
with  the  Defendants'  ancestor  either  as  one  zemindary  or  as  two  separate  revenue- 
paying  estates.  It  is  also  clear,  that  the  Bheel  from  which  these  lands  have  been 
gained  was  part  of  the  zemindary.  The  resumption  suit  proves  that  no  right  to  re- 
assess lands  which  might  be  gained  from  the  Blieel  remained  in  the  Government. 

In  1796  the  two  properties  were  severed  by  means,  as  it  is  said,  of  a  sale  for 
arrears  of  revenue,  and  Pergunnah  Dattea,  which  includes  the  village  of  Jhanpa,  was 
acquired  by  the  Paul  Chowdrys  through  whom  the  Plaintiff'  claims. 

It  is  also  an  admitted  fact,  that  the  Julkur  and  every  right  which  could  be  exercised 
by  the  Zemindar  while  the  land  was  covered  with  water  (what  the  Judge  calls  the 
"  aqueous  assets  ")  remained  in  the  Appellant  or  those  whom  he  represents.  In  these 
circumstances,  it  lay  upon  the  Respondents  to  show  that  the  eft'ect  of  the  revenue 
sale  was  to  transfer  to  them,  as  part  of  the  village  of  Jhanpa,  any  soil  which  might 
be  recovered  from  the  Bheel.     It  has  been  argued  at  the  Bar,  that  this  alleged  title 

298 


SHAH   MUKHCN   I.AM.   C.    BAHOO  S.    K.    .Sli\(;H   [I8GH]        XII  MOORE  IND.  APP.,  165 

of  the  Respondents  must  be  inferred  from  the  loiit'oriiiiitiini  »( tin'  L;r(iund  or  tlie  name 
of  the  village.  But  if  any  presumption,  however  sli-jlit,  lau  be  drawn  from  tliese 
cireurastanees,  they  seem  to  their  Ijordships  to  be  more  than  rebutted  by  the  admitted 
fact,  that  after  tlie  sale  the  Julkiir  of  the  Bheel  remained  in  the  Apyiellant's  ancestor. 
It  has  been  argued,  that  [155]  ihe  right  in  the  Julkur  may  be  distinct  from  the  right 
in  the  soil,  and  this  no  doubt  is  true.  iJut  liere  both  had  been  admittedly  in  the  Ap- 
pellant's ancestor,  and  it  lay  upon  the  Hespondents  to  show  wiicn  and  how  they  were 
severed. 

The  facts  found  by  the  two  Courts  below  Ix-ar  only  upon  the  latter  ]iart  of  the  first 
issue,  settled  in  the  cause,  viz.,  whether  the  Plaintiff  was  in  possession  of  the  lands 
through  their  tenants,  and  had  been  ousted  by  the  Order  in  the  suit  under  Act,  No. 
IV.  of  1840.  That  finding  does  not  touch  the  material  ])art  of  the  issue,  viz.,  whether 
the  land  in  dispute  appertains  to  the  Plaintiffs'  mouzah  Jhanpa.  Even  if  it  were 
])roved,  that  some  jolibila  land  was  annexed  to  the  village,  and  passed  as  part  of  it 
at  the  time  of  the  sale,  it  does  not  follow  that  the  land  which  has  since  been  recovered 
from  the  Bheel  (and  great  part  of  the  land  in  question  has  been  admitted  to  have 
been  so  reclaimed  since  the  date  of  the  sale)  would  so  pass.  Yet  the  argument  at  the 
Bar  went  the  full  length  of  contending,  that  the  whole  site  of  the  Bheel,  if  cleared  of 
water  and  made  capable  of  cultivation,  would  fall  into  and  become  part  of  the  Re- 
spondents' village,  Jhanpa,  though  whilst  it  was  covered  with  water  it  remained 
under  the  dominion  of  the  Appellant.  For  sucli  a  contention  their  Jjordsliips  can 
see  no  ground.  The  decision  of  the  Fouzdary  Courts,  as  to  tlie  point  of  possession, 
was  final.  The  question  in  this  suit  was,  whether  the  Plaintiff,  by  showing  a  better 
title  than  the  Defendants,  could  recover  possession  from  them.  In  their  Lordships' 
judgment  the  original  title  to  this  land  was  in  the  Appellant's  ancestors,  and  it  has 
not  been  shown  that  [156]  they  ever  lost  it.  It  is  possible,  though  not  very  probable, 
that  if  there  had  been  fuller  evidence  of  the  original  Settlement  of  these  properties, 
and  of  what  passed  by  the  revenue  sale,  this  might  have  been  done.  Their  Lordships, 
therefore,  in  the  peculiar  circumstances  of  this  case,  tliough  they  think  that  the  appeal 
ought  to  be  allowed  and  the  present  suit  dismissed  with  costs,  and  will  make  tlieir 
humble  recommendation  to  Her  Majesty  accordingly,  will  also  recommend,  that  Her 
Majesty's  Order  be  made  without  prejudice  to  the  right  of  the  Respondents  to  bring, 
if  they  shall  be  so  advised,  a  new  suit  for  the  recovery  of  the  lands  in  question,  upon 
the  ground  that  the  title  to  these  lands  passed  to  the  Paul  Chowdhrys,  from  whom  tlie 
Respondents  derive  their  title  by  the  revenue  sale. 


[157]  SHAH  MUKHTX  LALL,  and  Others,— .4 /v;f//««/.s;  BABOO  SREE  KISHEX 
SINGH  and  OiherB,—Responde7its*  [Dec.  10,  11,  and  12,  1868]. 

On  appeal  from  the  Sudder  Dewamny  Adaidut  at  Calcutta. 

Construction  of  Ben.  Reg.  XV.  of  1793,  as  to  usurious  interest. 

A  Mortgage,  Lease,  and  Agreement,  held  to  constitute  one  mortgage  security, 
the  three  instruments  being  entered  into  as  a  device  to  avoid  the  usury 
laws  within  the  meaning  of  section  9  of  Ben.  Reg.  XV.  of  1793.  Held  also, 
that  the  Mortgagors  were  entitled  to  redeem  at  any  time,  before  the  expira- 
tion of  the  term  created  by  the  Lease,  on  payment  of  what  might  be  due 
on  the  mortgage  security  for  principal  and  interest  at  twelve  per  cent,  and 
costs. 

In  a  suit  by  Mortgagors  under  an  usufructary  mortgage  to  establish  their  right 
to  redeem  ;  for  cancellation  of  the  mortgage  deed,  possession  of  the  lands, 
and  payment  of  the  surplus: — Held,  that  the  otvus  lies  on  the  Plaintiffs  to 
show  that  the  Mortgagees  in  possession  were  paid  in  full  by  perception  of  the 
profits  [12  Moo.  Ind.  App.  192]. 

*  Present:  Members  of  the  Judicial  Committee — ^The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Robert 
Phillimore.     Assessor  :    The  Right  Hon.  Sir  Lawrence  Peel. 
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Semble :  Ueii.  Heg.  XV.  of  1793,  sei-.  II.;  with  respect  to  the  non-production 
of  accounts  of  receipts  by  Mortgagees  in  possession,  is  still  in  force,  and 
unrepealed  by  Act,  No.  XXVIII.  of  1855  [12  Moo.  Ind.  App.  194]. 

In  an  appeal  from  the  Sudder  Court,  the  Appellants,  l)v  the  leave  of  that  Court, 
appealed  separately  to  the  yueen  in  Council.  On  reversal  of  the  Sudder 
Court's  decree,  it  appearing  that  the  two  Appellants  had  a  common  interest, 
only  one  set  of  costs  of  appeal  were  allowed  in  moieties  to  the  separate 
Appellants,  as  upon  one  appeal. 

It  is  not  too  late,  on  an  appeal  from  a  final  decree,  to  raise  a  question  as  to 
interest  decided  in  an  Interlocutory  decree  not  appealed  from  [12  Moo. 
Ind.  App.  184,  185]. 

There  were  two  appeals  in  this  case,  brought  from  a  decree  of  the  late  Sudder 
Dewanny  Adavlut  at  Calcutta,  reversing  a  decree  of  the  Judge  of  Zillah  Sarun. 

The  suit  in  which  these  appeals  were  made  was  [158]  thrice  brought  on  api'cal 
before  the  Sudder  Court,  and  twice  remanded  to  the  Zillah  Court  for  re-trial.  The 
suit  related  to  what  had  been  decided  to  be  a  mortgage  transaction,  which  decision 
had  not  been  appealed  from,  and  as  the  case  upon  appeal  stood,  the  Respondents' 
contention  was  tliat  the  Appellants,  as  Mortgagees  in  possession,  had  or  ought  to 
have  realized  more  than  the  principal  and  interest  secured  by  the  mortgage.  H  he 
Appellants  denied  that  they  had  realized  even  sufficient  to  keep  down  the  interest, 
but  they  did  not  file  the  accounts  required  by  Ben.  Reg.  XV.  of  1793,  Sec.  II.  By 
the  decree  appealed  from,  it  was  decided,  that  there  was  sufficient  prinm  facie 
evidence  adduced  by  the  Respondents,  the  Mortgagors,  to  show  that  the  loan  had 
been  fully  liquidated. 

The  circumstances  of  the  case  were  as  follows: — 

On  the  18th  of  May,  1837,  Baboo  Juggutputtee  Singh  and  Balx)o  Koylas  Puttee 
Singh,  the  ancestors  and  predecessors  in  title  of  the  Respondents,  and  who  are  here- 
after referred  to  as  "  the  Singhs,"  executed  a  deed  of  lease,  or  ticca,  nominally  to 
Roy  Ram  Kishen  Doss,  a  Gamastah  of  the  ancestors  and  predecessors  in  title  of  the 
Appellants,  the  Mortgagees,  of  thirty-nine  mouzahs  and  a  six  share  of  Dochurk 
Kistobummah  in  Zillah  Sarun,  for  a  term  of  twenty  years,  at  a  fixed  annual  jumma 
of  S.  Rs.  24,858,  10a.,  and  by  the  terms  of  the  deed  it  was  specially  provided  that : 
"  Besides  the  fixed  rents,  whatever  profits  may  accrue,  the  same  will  be  the  remunera- 
tion of  the  Ticcadar,  and  we  (the  Singhs)  are  not,  nor  will  be,  entitled  to  demand 
anything  save  the  rents."  No  consideration  was  expressed  by  the  deed  to  have  been 
given  for  the  grant  of  the  lease. 

[159]  On  the  5th  of  June,  1837,  the  Singhs,  in  consideration  of  the  sum  of 
S.  Rs.  1,50,000,  borrowed  by  them  from  the  Banking  bouse  of  the  Appellants'  pre- 
decessors, executed  a  deed  of  mortgage  for  a  term  of  twenty  years  of  the  same 
property  as  was  comprised  in  the  lease  to  Roy  Ram  Kishen  Doss.  The  mortgage 
deed  stated  the  revenue  payable  to  Government  in  respect  of  the  property  to  be 
S.  Rs.  11,358.  10a.;  the  interest  payable  on  the  principal  moneys  borrowed  was  to 
be  at  the  rate  of  12  annas  per  cent  per  mensem.  The  deed  then  recited  a  lease  to 
Roy  Ram  Kishen  Doss  for  the  term  and  at  the  rent  aforesaid,  and  contained  the 
following  provisions: — "We  (the  Singhs)  have  assigned  to  the  Mortgagees  the 
rental  of  this  ticca  tenure  due  by  the  Ticcadar  for  liquidation  of  interest  on  the 
money  received  on  mortgage,  and  for  paying  the  Government  revenue,  agreeably 
to  the  conditions  of  the  deed  of  assignment  (hereafter  stated)  on  the  Ticcadar.  The 
money  due  by  the  Ticcadar  as  fixed  rental  of  his  tenure  on  account  of  these  mouzahs 
mortgaged,  is  Rs.  24,858.  10a.  Having  annually  realized  the  said  amount  from 
the  Ticcadar,  agreeably  to  the  deed  of  assignment  executed  by  us,  you  (the  Mortgagors) 
will,  therefore,  discharge  Rs.  11,358.  10a.,  the  public  dues,  and  credit  the  balance, 
Rs.  13,500,  to  the  liquidation  of  the  interest  on  the  mortgage  debt.  And  it  is 
competent  to  the  Mortgagees,  after  the  expiry  of  the  term  of  the  ticca  lease,  to  settle 
the  said  mouzah  either  with  that  vei-y  Ticcadar,  or  with  any  other  per.son,  or  to 
reduce  the  same  under  their  own  possession,  and  dispose  of  the  lands  by  any  kind 
of  settlement,  such  as  bhaolee  (where  crops  are  shared  between  Landlord  and  Tenant). 
or  nukdee  (where  the  rents  are  paid  in  cash).  If  by  [160]  such  settlement  and 
disposal  of  the  lands,  anything  more  than  the  amount  for  whicli  we  (the  Singhs) 
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had  settled  the  lands  lie  obtained,  we  or  our  hoirs  liave  no  ilaiii],  and  will  not  Llaiiu 
anything  beyond  carrying  to  credits  the  fixed  rental  of  tlie  Ticcadar.  If  we  claim 
excess  profits  on  account  of  the  said  mortgaged  lands,  then,  agreeably  to  this  very 
deed,  such  a  claim  shall  be  deemed  false  in  Civil  or  Criminal  Courts.  We  further 
agree,  that  within  the  term  of  this  deed  of  mortgage  we  will  not  redeem  llii^  nroperty, 
or  cancel  the  deed  of  mortgage.  At  the  exp_iry  of  tlie  term  of  tiie  mortgage  deed,  we 
having  paid  up  in  one  sum  the  whole  of  the  mortgaged  debt  at  the  end  of  the  year, 
wiiatever  year  that  may  be,  together  with  any  arrears  of  rents  on  account  of  the 
lands,  shall  redeem  the  mortgage,  and  having  removed  the  names  of  the  Mortgagees 
from  the  register  of  the  Collector,  will  take  l)ack  the  p)'oiierty."' 

On  the  6th  of  June,  1837,  kutkina  or  sub-leases  of  the  jjrojierty  comi)riscd  in  the 
lease  and  mortgage  were  granted  by  Roy  Ram  Kishen  Doss  to  under-lessees,  and 
under  such  sul>leases  an  aggregate  junnna  of  Rs.  35,067  was  reserved,  leaving  a 
profit  jumma  to  Roy  Ram  Kishen  Doss  of  about  Rs.  10,500.  A  considerable  amount 
of  the  rents  reserved  by  the  sul>leases  was  further  secured  by  the  Singhs  to  Roy 
Ram  KLshen  Doss  by  an  Ikrarnamah,  dated  the  20th  of  August.  1837,  mortgaging 
other  property. 

On  the  7tli  of  June,  1837,  the  Singhs  signed  a  letter  of  assignment,  directing 
Roy  Ram  Kishen  Do.ss  to  pay  the  rent  reserved  by  his  lease  to  the  Mortgagees. 

On  the  28th  of  September,  1847,  the  Singhs  in.stituted  a  redemption  suit  against 
the  Mortgagees  [161]  and  Roy  Ram  Kishen  Doss,  and  Ijy  their  plaint  alleged  that, 
needing  advances  to  pay  oil'  various  Creditors,  they  had,  prior  to  the  prejiaration 
of  the  ticca  lease,  applied  to  Roy  Ram  Kishen  Doss,  the  Gomastah  or  Manager  of  the 
Mortgagees'  Bank,  to  lend  them  the  money,  and  that  they  delivered  to  him  the 
rent-rolls  of  the  property,  afterwards  mortgaged,  showing  an  income  of  Rs.  35.067. 
Tliat  thereupon  Roy  Ram  Kislien  Doss,  as  Agent  of  the  Appellants'  predecessors, 
caused  the  above  ticca  lease,  mortgage  deed,  kutkina  or  suWeases,  Ikrarnamah, 
and  Letter  of  assignment,  to  be  executed  by  the  Singhs.  That  although  the  several 
instruments  were  expressed  to  be  executed  at  different  dates,  the  transaction  was, 
in  fact,  a  single  transaction ;  and  the  execution  of  the  mortgage  and  lease  in 
different  names,  and  on  apparently  different  dates,  was  merely  a  contrivance 
to  evade  the  Usury  laws,  and  to  enable  the  Mortgagees  to  recover  or  appropriate  an 
amount  of  interest  beyond  the  legal  rate.  That  the  whole  amount  of  principal 
and  interest  properly  recoverable  by  the  Mortgagees  had  been  paid  off  from  the 
usufruct  of  the  mortgaged  propertj',  and  that  at  the  date  of  the  plaint  there  was, 
in  fact,  a  balance  due  to  the  Singhs.  The  plaint  contained  a  statement  of  the 
accounts  showing  that  the  sum  of  Rs.  613.  8.  was  the  balance  due  to  the  Singhs. 
and  concluded  by  praying,  that  the  deeds  might  be  cancelled,  and  that  the  Mort- 
gagees might  be  directed  to  pay  the  balance  due  from  them. 

The  Mortgagees,  by  their  answer,  denied  that  any  connection  existed  between 
them  and  Roy  Ram  Kishen  Doss,  or  between  the  mortgage  deed  and  the  ticca 
lease ;  and  alleged  that,  so  far  from  the  prin-[162]-cipal  and  interest  secured  by  the 
mortgage  having  been  paid  off,  the  whole  principal  moneys,  together  with  an 
arrear  of  interest,  was  .still  due. 

Roy  Ram  Kishen  Doss  Ijy  his  answer  admitted  possession  of  the  property,  but 
denied  that  any  connection  existed  between  him  and  the  Mortgagees.  He  did  not 
at  that  time  allege,  that  he  had  not  realized  and  received  the  full  amount  of  the 
annual  jumma  of  S.  Rs.  24,858.  10a.  reserved  by  the  lease  granted  to  him;  but, 
on  the  contrary,  insisted  that  by  the  terms  of  his  lease  he  was  personally  entitled  to 
any  profits  he  might  make  beyond  that  sum. 

Evidence  was  entered  into  liy  both  parties.  By  the  Singhs  to  prove  that  the 
mortgage  and  lease  were  one  transaction,  and  a  mere  contrivance  for  exacting 
illegal  interest,  and  by  the  Mortgagees  and  Roy  Ram  Kishen  Doss  to  prove,  tha^ 
there  was  no  connection  between  the  mortgage  and  ticca  lease. 

On  the  26th  of  August,  1850,  the  Principal  Sudder  Ameen  of  Zillah  Sarun 
(Mirza  Sudeek  Khan)  gave  judgment  on  the  issue-  so  raised,  and  decided  that  the 
mortgage  and  ticca  lease  were  separate  transactions,  and  dismissed  the  claim  of 
the  Singhs  with  co.sts. 

Against  that  decision  the  Singhs  appealed,  and  on  the  14th  of  July,  1852,  three 
of  the  Judges  of  the  Sudder  Dewanny  Adawlut,  Messrs.  Colvin.  Mills,  and  Mytton, 
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jjave  judgment  on  the  appeal,  and  derided  that  the  ticea  lease  to  Roy  Ram  Kishen 
Doss,  and  the  rehunama  (mortf;age)  to  the  banking-house  of  Shaw  Hohari  Loll 
Ruglioohurdyal  were  to  be  considered  as  one  transaction,  in  the  light  of  a  sim]ile 
usufructuary  mortgage  so  contrived  as  to  evade  the  Usury  laws.  Their  reasons 
were,  that  the  ticca  lease  was  distinctly  [163]  granted  to  the  Agent  of  the  Mort- 
gagees, and  the  whole  of  the  documents  connected  with  the  arrangement  were 
evidently  designed  for  the  purpose  of  leaving  the  Plaintiffs  in  possession  of  the 
property,  under  the  form  of  sureties  of  nominal  Kutkinadars,  they  paying  a  rent 
of  Rs.  .'15,067,  the  balance  (after  paying  the  (Jovernment  revenue)  of  which  was  for 
the  benefit  of  the  Mortgagees.  That  the  Plaintiffs  had  not  come  into  Court  to  ask 
that  the  jirincipal  should  he  declared  forfeited  in  consequence  of  infraction  of  the 
law  of  usury  ;  but  they  had  simjih'  stated,  tliat  from  the  usufruct  the  Defendants 
had  realized  more  than  the  principal  and  stipulated  interest,  and,  therefore,  prayed 
that  the  property  mortgaged  might  be  restored  to  them.  That  the  Respondents' 
I'leader  had  given  up  the  plea  of  multifariousness,  which  indeed  could  only  doubt- 
fully apply  to  the  case.  The  Court  thought  it  sufficient,  with  respect  to  the  property 
sued  for  as  pledged  under  the  ikrar  of  August,  18.'57,  to  treat  that  part  of  the  suit 
as  null.  As  regarded  the  other  niouzahs  involved  in  the  transaction  of  the  18th  of 
May  and  the  5th  of  June,  1837,  the  Court  was  of  opinion  that,  under  section  10 
of  Ben.  Reg.  XV.,  of  1793,  the  Mortgagors  had  a  right  of  re-entry,  provided  that 
the  principal  sum,  Rs.  1,50,000  with  the  simple  interest  thereon,  jiad  been  realized 
from  the  usufruct  of  the  property,  of  which  the  profits  of  the  ticea  farm  were  to  be 
considered  a  portion,  and  that,  although  the  period  of  the  deeds  might  not  have 
expired.  That  the  law  was  distinct  and  unmistakable,  that  all  such  mortgages  were 
to  be  considered  cancelled,  and  redeemed  whenever  the  principal  sum  and  interest 
shall  have  been  realized.  That  for  the  Respondents  it  had  l>een  contended,  that  if 
other  [164]  conditions  of  the  deed  were  to  be  set  aside  to  his  prejudice,  that  one 
limiting  the  interest  to  12  annas  per  cent  per  mensem,  should  also  V)e  set  aside 
in  his  favour,  and  the  full  legal  interest  allowed.  The  Court  found,  however,  that 
the  law  would  not  admit  of  that;  section  5.  Ben.  Reg.  XV.,  of  1793,  ruling  that  no 
higher  interest  than  that  stipulated  between  the  parties  was  to  be  decreed.  That 
for  the  above  reasons,  in  reversal  of  the  decision  of  the  Principal  Sudder  Ameen, 
they  remanded  the  suit  of  the  Plaintiffs,  qiiuad  the  property  covered  by  the  ticca 
lease  and  rehunama  (mortgage),  and  directed  an  account  to  be  taken  as  to  the 
sinns  realized  by  the  Ticeadars,  or  Mortgagees,  up  to  date  of  siiit  :  and  if  they 
amounted  on  that  date  to  the  principal  sum  lent,  Rs.  1,50,000,  with  interest  thereon 
at  the  rate  of  12  annas  per  mensem,  they  directed  that  possession  should  be  given 
to  the  Plaintiffs;  and  that  any  sum  beyond  that,  and  not  over  and  above  the  excess 
sued  for,  and  any  collections  made  subsequently  to  that  date  of  recovery  of 
possession,  with  the  ordinary  interest  thereon  to  date  of  payment,  should  be  re- 
funded, and  made  good  to  them.  The  wasilat  on  the  other  villages  pledged  in  the 
ikrar  of  Augu.st,  1837,  were  not  to  be  included  in  the  account  above  directed  to  be 
taken. 

None  of  the  Defendants  appealed  against  this  decision  of  the  Sudder  Court. 

After  the  suit  was  remanded  by  this  decision,  the  Judge  of  Zillah  Sarun  trans- 
ferred it  to  the  file  of  his  own  Court. 

By  a  proceeding,  dated  the  17th  of  December,  1853,  and  recorded  under  sec. 
10  of  Ben.  Reg.  XXVI.,  of  1814,  the  Zillah  Judge  of  Sarun  fixed  the  issue  to  [165] 
be  tried  as  follows:  "What  sum  has  been  really  realized  by  the  Mortgagees  from 
the  estate?  "  and  that  it  was  necessary,  for  this  purpose,  that  the  accounts  should  be 
rendered  l)v  the  Defendant  in  the  manner  laid  down  in  sec.  11,  of  Ben.  Reg.  XV., 
of  1793. 

By  another  proceeding  of  the  same  Court,  of  the  18th  of  April,  ISSi,  the  Pleaders 
of  the  Mortgagees  were  asked  if  they  would  file  the  papers  of  the  gross  collections 
from  the  Ryots  of  all  the  niouzahs,  and  they  answered  that  they  could  not,  where- 
upon the  Judge  ordered  that  an  Ameen  should  he  appointed  to  ascertain  the  mesne 
profits  and  gross  collections  of  the  mouzahs. 

The  Ameen  appointed  to  take  the  accounts  accordingly  proceeded  to  the  property, 
and  having  instituted  inquiries,  settled  the  accounts  as  required,  which  showed  that 
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an  amount  in  excess  of  the  principal  and  interest  had  been  obtained  by  the  Mort- 
gagees. 

On  the  6th  of  September,  1855,  the  suit  came  on  again  for  hearing  l)efore  the 
Zillah  Judge,  Mr.  H.  Atherton,  wlio  stated  that,  after  consideration  of  the  statements 
of  each  party,  a  careful  attention  to  the  circumstances  of  the  case  satisfied  him, 
that  the  Ameen's  papers  showed  a  far  greater  sum  than  was  ever  likely  to  have  been 
realized,  or  than  was  proved  in  any  way  to  have  been  realized  ;  and  he  stated  liim- 
self  to  he  convinced  that  the  Mortgagees  were  deceived^when  they  made  the  advance 
to  tlie  Plaintiffs  on  tlie  terms  of  nine  per  cent  per  annum.  'Hie  Judge  then 
formed  a  calculation  on  materials  which  were  not  liefore  tlie  Court,  and  in  respect 
of  wliich  tliere  was  no  evidence,  and  ultimately  decided  that  Ks.  51,;U)6  12a.  6|). 
principal  were  due  to  the  [166]  Mortgagees  at  the  date  of  suit,  and  dismissed  tlie 
claim  of  the  Singhs  with  costs. 

Against  this  decision  cross  appeals  were  preferred  to  the  Sudder  Dcwanny 
Adawlut.  The  ground  of  the  Singhs'  appeal  being,  that  the  account  and  calculation 
of  the  Zillah  Judge  was  wrong,  and  that  under  the  provisions  of  sec.  11,  Ben.  Reg. 
XV.,  of  1793,  the  parties  in  possession  of  the  usufruct  should  have  been  first  com- 
pelled to  produce  and  verify  their  own  accounts.  The  other  parties  urged,  as  a 
ground  of  their  appeal,  the  mode  in  which  the  accounts  were  taken;  that  the  suit 
was  not  admissible  until  the  term  of  the  lease  had  expired,  and  that  the  trans- 
actions of  the  lease  and  mortgage  were  distinct. 

On  the  26th  of  October,  1857,  the  Sudder  Court,  consisting  of  Messrs.  Patton, 
Sconce,  and  Torrens,  gave  judgment  on  the  appeals :  and  after  disposing  of  a 
preliminary  question,  the  judgment  proceeded  as  follows: — "We,  therefore,  enter 
at  once  on  the  question  relating  to  the  accounts,  including  the  objection  taken  by 
the  (Plaintiff)  Appellant,  in  No.  311,  tliat  the  Mortgagees  iu  possession  had  not 
rendered  any  account,  as  required  by  law.  We  observe,  that  this  failure  on  their 
part  should  most  properly  be  considered  a  default,  to  the  consequences  of  which 
they  might  have  been  held  strictly  liable,  had  it  not  been,  as  shown  by  the  Judge's 
proceedings  in  the  deputation  of  an  Ameen,  and  in  other  respects,  that  under  the 
direction  of  the  Judge,  the  Defendants  under.stood  that  the  production  and  veri- 
fication of  their  accounts  was  not  of  necessity  required  of  them.  The  first  step, 
certainly,  for  the  Judge,  in  a  case  of  the  kind,  was  to  enforce  this  from  the  De- 
fendants, and  without  their  compliance  he  should  not  have  had  recourse  to 
[167]  the  deputation  of  an  Ameen.  Notwithstanding  this  error  in  the  Judge's  pro- 
ceedings, taking  into  consideration  the  very  long  time  during  which  the  suit  has 
been  pending,  the  Court  has  directed  its  attention  to  the  detailed  objections  which 
are  preferred  to  the  accounts  drawn  up  by  the  Judge,  with  a  view,  if  possible,  of 
making  corrections,  and  passing  final  orders,  without  the  necessity  of  again 
remanding  the  case.  We  find,  however,  that  the  primary  error  of  no  accounts 
having  been  verified  by  the  parties  in  possession  renders  this  course  impracticable. 
When  the  Judge  had  last  the  accounts  before  him  for  decision,  he  had  several  very 
conflicting  statements  to  consider: — First,  that  of  the  Plaintiffs,  which  gave  the 
net  profits  of  the  Mortgagees  at  the  full  amount  of  the  debt,  with  interest,  leaving 
a  surplus  balance  due  to  themselves.  Se.cond,  the  statements  of  the  Defendants, 
wiiich  gave  the  collections  brought  to  credit  for  liquidation  of  the  debt  only  at 
Rs.  128,478.  10a.  3p.,  all  of  which  sum  was  swallowed  up  in  payment  of  interest  ; 
and,  lastly,  the  accounts  prepared  by  the  Ameen  after  the  local  inquiry  which  the 
Judge  had  himself  directed,  but  which  he  found  it  necessary  to  set  aside,  as  well 
as  the  other  statements.  The  mode  of  adjustment  which  he  adopts,  as  given  in 
his  own  words,  was  as  follows: — 'It  being  absolutely  impossible  to  ascertain  the 
exact  amount  collected  from  the  Ryots,  I  have,  during  the  years  in  which  the 
mouzahs  were  let  in  farm,  except  during  the  first  year  {i.e.,  when  the  kutkinas  stood) 
added  10  per  cent  to  the  farming  jumuia  ;  and  taking  this  sum  as  representing  the 
collections  from  the  Rvots  by  the  Farmers,  after  payment  of  collection  expenses  at 
10  per  cent  during  tlie  first  year,  S.  Rs.  35,067,  less  the  junmia  [168]  of  Tolah  Purvez 
Khan,  for  as  this  settlement  broke  down  the  first  year,  it  cannot  be  supposed  the 
Farmers  gained  anything  by  it,  or  did  more  than  pay  their  expenses.  I  estimate 
the  Farming  profits  at  20  per  cent,  including  the  collection  expenses ;  and  de- 
ducting 10  per  cent  for  these  and  the  management  charges,  the  10  per  cent  added 
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to  the  foregoing  jumuia  gives,  I  believe,  a  sum  for  which  the  Mortgagees  must  be 
lousidered  liable  :  aud  I  am  persuaded  they  cannot  be  answerable  for  more,  nor  do 
I  believe  as  much  would  have  been  realized  if  the  mouzahs  had  been  retained  in 
kiias  management  after  the  first  year.  Tlie  years,  iiowever,  during  which  the 
mouzahs  were  not  in  farm  are  very  few  in  number,  and  this  satisfies  me  khas 
management  was  not  considered  by  the  Mortgagees  to  be  most  profitable.  Had  it 
lK>en  so,  the  mouzahs  after  the  first  year  would  not  have  been  given  in  farm  at  all. 
The  amount  of  collections  I  have  fixed  with  reference  to  the  Ameen's  and  Put- 
waree's  papers,  and  the  farming  jummas  obtained  for  the  same  mouzahs.  The 
Mortgagees  do  not  appear  to  have  made  fraudulent  settlements  with  their  own 
people.'  The  Judge  then  throws  out  sums  charged  in  the  Ameen's  accounts  to  the 
Defendants,  collected  on  account  of  value  of  trees,  as  well  as  sums  for  which  they 
had  claimed  credit  of  law  expenses,  etc..  etc.  The  objections  urged  to  this  mode  of 
adjustment  Viy  the  Judge  are  various,  the  (Plaintiffs)  Appellants,  in  case  No.  311, 
objecting  that  certain  kabooleats  filed  by  the  other  party,  and  admitted  by  the 
Judge,  to  show  the  farming  jummas  after  the  first  year,  had  not  been  attested,  and 
the  (Defendants)  Appellants  objecting  that  the  kutkina  jumma  to  its  full  amount 
had  not  been  realized  in  the  [169]  first  year,  and  tliat  they  had  been  charged  with 
the  jumma  of  Toiah  Purvez  Khan,  and  other  mouzahs  not  in  their  possession.  On 
the  whole,  we  conceive  the  best  course  is  to  return  the  case  to  the  Judge,  with 
instructions  that  he  call  on  the  Bankers  to  duly  file  and  attest  their  own  account- 
lx)oks,  which  show  the  actual  receipts  by  them  on  account  of  this  mehal  under  the 
mortgage  ;  that  these  accounts  be  taken  together  with  those  of  Roy  Ram  Kisheu 
Doss,  showing  the  collections  from  the  mehal,  some  of  which  papers  he  appears 
already  to  have  filed,  though  they  have  been  unnoticed  by  the  Judge,  and  left 
unauthenticated  and  unattested.  The  kabooleats  wliich  Roy  Ram  Kishen  Doss  has 
filed  to  show  the  farming  jummas  under  him  after  the  kutkina  leases  first  granted 
had  fallen,  should  also  be  inquired  into  and  attested,  all  with  reference  to  the 
provisions  of  .section  11,  Ben.  Reg.  .W.,  of  179.3;  and  in  conducting  this  inquiry 
and  veritVinsr  the  accounts  the  Jud'/e  can  applv  the  provisions  of  sec.  5.  Act, 
No.  XIX.  of  1853." 

Mr.  Sconce  added  an  additional  note  as  to  the  manner  in  which  the  accounts 
should,  in  his  opinion,  be  taken. 

There  was  no  appeal  from  this  decree,  the  effect  of  which  was,  that  the  De- 
fendants to  the  suit  admitted  their  liability  as  Mortgagees  in  possession  to  file 
and  prove,  as  provided  by  sec.  11,  Ben.  Reg.  XV.,  of  1793,  the  accounts  showing 
the  actual  collection  made  and  expenses  incurred  during  the  period  to  which  the 
suit  related. 

rpon  the  suit  going  back  to  the  Zillah  Court  after  such  second  remand,  all  the 
parties  beneficially  interested  in  the  principal  moneys  and  intere.st  secured  by 
the  mortgage  showed  a  very  strong  disinclination  to  [170]  be  sworn  to  the  accounts. 
And  it  was  alleged  that  Roy  Ram  Kishen  Doss  was  at  Benares,  and  by  reason  of  his 
extreme  old  age  he  was  desirous  of  staying  there.  The  Judge  of  the  Civil  Court. 
by  a  proceeding,  dated  the  26th  of  June.  1859,  excused  the  personal  attendance  of 
the  parties  beneficially  interested,  liut  declared  that  the  presence  of  Roy  Ram 
Kishen  Doss  was  absolutely  necessary.  But  Roy  Ram  Kishen  Doss  having  obtained 
a  medical  certificate,  the  Civil  Court  ultimately  directed  a  commission  to  issue  for 
his  examination,  and  transmitted  formal  interrogatories,  together  with  the  Books 
of  the  Banking  house,  for  the  purpose  of  such  examination.  Such  a  course  of 
procedure  precluded  any  cross-examination  of  the  witness.  The  examination  con- 
sisted of  the  answers  to  three  questions.  In  his  deposition,  Roy  Ram  Kishen  Doss 
identified  twenty  Books  as  showing  the  accounts  of  collections  made  during  the 
period  to  which  the  suit  related.  The  Books  so  sent  did  not  ajipear  to  have  been 
withdrawn  from  the  precincts  of  the  Court  of  Benares,  yet  Roy  Ram  Kishen  Doss 
deposed  to  having  fully  examined  the  Books,  and  to  having  made  up  an  abstract 
showing  the  results  of  the  accounts  therein  contained.  By  his  own  admission  he 
had  not  seen  the  Books  before  for  a  period  of  more  than  five  years.  He  did  not 
allege,  that  the  entries  in  the  Books  had  been  made  by  him  or  under  his  .superintend- 
ence. By  his  evidence  it  appeared  that,  not  only  was  no  part  of  the  principal 
moneys  secured  by  mortgage  discharged,  but  that,  in  addition,  at  least  Rs.  "UOO 

304 


V.   BABOO  SRKE  KISHEN  SINGH  [1868]      XII  MOORE  IND.  APP.,  171 

were  due  in  rosjieot  of  the  princiiml,  and  Hs.  13.900  were  due  as  interest.  On 
behalf  of  the  Mortgagees,  nine  witnesses  employed  in  their  Banking  business  at 
Cluiprah  were  called  to  prove  [171]  the  correctness  of  tlie  entries  in  the  twenty 
Books  produced.  Some  of  these  witnesses  could  not  read  or  write,  and  none  of  tl)e 
witnesses  wore  in  a  iwsition  to  depose  to  the  alleged  entries  in  the  Books,  which 
included  the  receipts  under  the  mortgage.  Xo  witne.sses  were  called  to  prove  the 
actual  receipts  and  disbursements. 

On  the  20tli  of  May.  1859,  the  Zillah  .ludge.  Mr.  H.  Atherton,  for  the  third 
time  pronounced  judgment  in  the  suit.  Such  judgment  was  as  follows: — "The 
account  of  the  sums  which  I  considered  the  Mortgagees  should  lie  held  to  have 
realized  was  prepared  in  consequence  of  the  Court's  decision  of  the  li-'ird  of  Decem- 
ber, 1852,  having  determined  tliat  tlie  sums  actually  idealized  from  the  Ryots 
should  be  ascertained  where  a  middleman  had  lieen  created  lietween  tlie  Mortgagees 
and  the  Ryots  ;  and  in  the  case  in  which  that  rule  was  made  no  fraud  was  estab- 
lished as  the  ground  of  its  necessity.  I,  therefore,  considered  that  it  was  necessary 
to  hold  the  Mortgagees  answerable  for  the  account  of  settlements  made  by  them  with 
the  Fanners,  and  such  further  profits  as  the  Farmers  might  themselves  have 
olrtained.  The  Mortgagees  from  the  first,  object  that  many  of  the  farming  leases 
made  by  them  broke  down,  and  that  they  never  realized  the  sums  agreed  to  be 
paid  by  the  Farmers  ;  but  it  seemed  to  me,  that  they  should  be  held  answerable  for 
the  arrangements  made  by  themselves,  and  that  they  should  be  held  to  have  re- 
ceived the  sums  engaged  for.  The  Mortgagees  have  now  given  in  their  Books 
and  accounts,  proved  by  those  who  have  had  the  management  of  their  affairs,  and 
declared  to  l>e  correct  ;  and  these  show,  as  the  Mortgagees  have  all  along  declared, 
that  the  sums  [172]  realized  from  the  mortgaged  villages  do  not,  after  deducting 
expenses  of  management  and  payment  of  the  Government  malguzary.  equal  the 
amount  of  interest  due  on  the  advance  made  to  the  Plaintiffs  :  and  the  question  is, 
Can  these  liooks  and  accounts  be  accepted?  The  Plaintiffs  in  argument  do  not 
den}',  that  the  Mortgagees  gave  pottahs  to  the  parties  whose  kabooleats  are  pro- 
duced ;  but  they  say,  that  the  leases  were  fraudulent ;  there  is,  however,  no  proof 
of  this — nothing  to  show  clearly,  that  during  the  time  embraced  by  the  suit  the 
Mortgagees  actually  realized  more  than  their  accounts  show — though  balances 
could,  of  course,  be  recovered  afterwards ;  and  suits,  it  is  alleged,  have  since  been 
going  on  against  some  of  the  Farmers  holding  under  the  Mortgagees.  But  the 
actual  receijits  to  the  date  of  suit  have  now,  by  the  Court's  orders,  to  be  considered, 
and  under  all  circumstances  of  the  case,  I  think  the  collections  according  to  the 
Defendants'  account  Books  should,  to  a  certain  extent,  be  admitted.  As  I  ex- 
plained in  my  former  decision,  it  is  impossilile  to  determine  with  anything  like 
accuracy  what  sums  may  have  been  actually  realized  from  the  Ryots  in  any  par- 
ticular village,  by  the  parties  entitled  to  collect  them,  during  a  series  of  years  ; 
but  there  are  in  this  case  data  on  which  a  fair  opinion  may  be  formed  as  to  the 
Mortgagees'  receipts,  and  I  think  the  Plaintiffs  may,  with  strict  fairness,  be  lx)und 
by  their  own  Mortgage  Bond,  since  it  is  well  known  that  whenever  a  property  is 
mortgaged  by  a  Zemindar,  and  the  deed  does  not  expressly  state  that  during  a 
certain  period  principal  and  interest  are  to  be  realized  from  the  proceeds,  the 
Zemindar,  on  receipt  of  an  advance,  makes  over  property  of  sucli  value  that  the 
yearly  proceeds,  as  nearly  [173]  as  can  lie  calculated,  equal  the  interest  of  the 
advance.  Now  the  Plaintiffs,  by  their  Mortgage  Bond,  agreed,  at  the  end  of  the 
twenty  years,  to  repay  the  advance  in  one  sum,  and  the  stipulated  jumma  was  just 
enough  to  cover  the  interest  of  the  loan,  and  the  Government  revenue,  payable  by 
the  Mortgagees.  Tlie  Plaintiff's,  as  shown  in  my  former  decision,  acted  with  bad 
faith  in  representing  the  Mofussil  asset,s  of  the  villages  at  Rs.  35,067,  and  having 
so  acted,  may,  I  think,  be  held  to  have  made  over  to  the  Mortgagees  property  the 
proceeds  of  which  would  about  equal  the  interest  on  the  advance ;  and  in  this  case 
I  think,  as  the  actual  receipts,  according  to  the  account-books,  do  not  show  an 
excess  beyond  the  amount  due  for  interest,  the  Mortgagees  must  be  held  not  to 
have  received  more  during  the  years  of  which  the  suit  applies,  but  I  would  hold 
Plaintiff's  free  of  all  claim  on  account  of  the  balance  of  interest.  Rs.  l.'i,91-t,  said  by 
the  Defendants  to  be  due  to  them  up  to  date  of  suit.  The  Plaintiffs  cannot  show 
by  receipts  of  the  Mortgagees  that,  during  the  period   under   review,  sums  have 
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lieeii  realized  l)y  thoiii  wliich  are  not  entered  in  tlieir  accounts;  and  in  sucli  a  case 
as  this  no  less  satisfactory  proof  can  be  admitted  as  invalidating  the  accounts 
declared  to  lie  correct  l)y  those  who  have  prepared  them.  The  Principals  them- 
selves have,  it  is  asserted,  and  such  assertion  is  not  denied,  never  acted  directly  in 
this  matter.  They  reside  at  Cawnpore,  Lucknow,  and  Muttra,  and  their  Banking 
business  at  different  places  is  managed  by  their  Agents,  whose  accounts  they 
accept  and  declare  to  he  true  to  the  best  of  their  belief.  Holding,  then,  that  it  is 
not  proved,  that  the  Defendants,  during  the  time  embraced  by  the  suit,  have 
realized  any  poi'tion  of  the  principal,  [174]  I  dismiss  the  claim,  with*he  Defendants' 
costs,  and  interest  till  realization." 

From  this  decision  the  Singhs  appealed  to  the  Sudder  Dewanny  Adawlut,  and 
on  the  28th  of  June,  1862,  three  of  the  Judges  of  that  Court,  consisting  of 
Messrs.  Trevor,  Kemp,  and  Seton-Karr,  gave  judgment  on  the  appeal  as  follows:  — 
"  We  are  unanimously  of  opinion,  that  the  accounts  filed  in  this  case  are  not  such 
accounts  as  the  law  requires  to  be  furnished  by  a  Mortgagee.  The  law,  sec.  XI., 
Ben.  Reg.  .W.,  of  1793,  in  clear  and  unmistakalile  terms,  requires  the  Mortgagee 
to  deliver  accounts  of  the  '  gross  receipts,'  and  of  his  expenditure.  '  Gross  receipts  ' 
we  hold  to  mean,  the  gross  sums  paid  by  the  tenantry  of  the  estate  mortgaged. 
It  is  the  positive  duty  of  a  Mortgagee  to  file  full  and  complete  accounts,  and  such 
accounts  mu.st  be  attested  Vjy  the  Mortgagee  ;  the  attestation  of  an  Agent  or  Servant 
is  wholly  insufficient.  The  Mortgagees  have  not  been  able  to  show  us  any  invincible 
disaljility  on  their  part  to  perform  the  mandatory  requirements  of  the  law.  The 
banking  Books  filed  by  the  Mortgagees  were  not  filed  with  the  answer,  but  eleven 
years  after  the  institution  of  the  suit  :  and  even  admitting  that  these  accounts  are 
above  suspicion,  the_y  are  not  the  accounts  which  the  law  requires  a  Mortgagee  to 
furnish.  It  is  true,  that  Roy  Ram  Kishen  Doss,  the  Gomashtali  of  the  Mortgagees, 
has  deposed  to  the  truth  and  correctness  of  these  accounts;  but,  as  stated  above,  if 
sueli  accounts  are  not  the  accounts  which  the  law  e.vpeots,  then  the  attestation  of  the 
Servant  of  the  Mortgagees  is  worth  nothing.  An  attempt  has  been  made  by  the 
Pleader  of  the  Mortgagees  to  sliift  the  responsibility  of  furnishing  the  accounts 
required  by  [175]  the  law  ujion  Ro}'  Ram  Kishen  Doss.  It  has  Ijeen  urged,  that  the 
Bankers  had  nothing  to  do  witli  the  ticca  lease,  or  with  the  Mofussil  management  of 
the  mortgaged  properties,  and  that  tliey  have  filed  all  the  accounts  in  their  power. 
We,  however,  find  that  this  Court,  in  1852,  ruled  that  the  mortgage  and  ticca  lease 
were  not  separate  transactions,  but  one  transaction,  entered  into  with  a  view  of 
<«vading  the  usury  laws.  We,  therefore,  mu.st  hold  the  Mortgagees,  and  not  their 
Servant,  Roy  Ram  Kishen  Doss,  to  be  the  parties  responsible  for  the  due  fulfilment 
of  the  requirements  of  the  law  ;  and  as  they  have  withheld  the  accounts  of  the 
gross  Mofussil  receipts  and  expenditure,  which  accounts,  if  filed,  would  be  the  best 
and  only  legal  evidence,  the  presumption  is,  that  the  production  of  these  accounts 
would  not  bear  out  their  plea  of  non-liquidation  of  the  loan  with  interest  from  the 
usufruct  of  the  mortgaged  properties.  We,  therefore,  proceed  to  e.stimate,  in  the 
best  mode  available,  from  the  evidence  adduced  by  the  Plaintiffs,  what  amount  has 
been  realized  on  account  of  principal  and  interest  by  the  Mortgagees.  The  Plain- 
tiffs (the  Mortgagors)  have  filed  a  detailed  account  of  the  sums  received  on  account 
of  principal  and  interest  by  the  Mortgagees.  This  account  embraces  a  period 
from  1245  Fusly  to  1254  Fusly.  The  sums  recovered  on  account  of  principal  and 
interest  for  each  year  of  account  are  exhibited,  and  the  result  is,  that  the  whole 
sum  advanced,  or  Rs.  1,50,000.  with  interest  at  the  rate  of  12  annas  per  mensem, 
or  9  per  cent  per  annum,  had  been  more  than  recovered  from  the  usufruct  of  the 
mortgaged  properties.  The  Pleaders  of  the  Respondents  (Appellants)  admit  the 
ticca  lease  and  the  kutkina  lease,  and  these  documents  show  the  [176]  gross  assets 
of  the  mortgaged  properties,  together  with  the  sum  available  after  payment  of  the 
Government  revenue  for  the  gradual  liquidation  of  the  sum  advanced,  with  the 
stipulated  interest.  The  general  correctness  of  these  accounts  has  not  been  im- 
pugned by  the  pleaders  of  the  Respondents  (Appellants) ;  but  it  was  argued,  that 
if  the  mortgage  and  ticca  lease  transactions  are  to  be  held  one,  and  not  separate, 
and  entered  into  to  evade  the  usury  laws,  the  condition  to  limiting  the  interest  to 
9  per  cent  per  annum  should  be  set  aside,  and  the  full  legal  interest  be  allowed  ;  that 
if  the  calculation  of  interest  lie  made  at  the  rate  of  12  per  cent,  instead  of  9  per 
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cent,  the  balance  would  be  against  the  Mortgagors.  This  point,  however,  wa-< 
decided  by  the  Court  in  18.")2;  further,  section  5,  Ben.  Reg.  XV.,  of  179:!,  rules  that 
no  higher  interest  thaii  that  stijiulated  between  the  jiurties  is  to  be  decreed.  Hold- 
ing, for  the  al)ove  reason,  that  tlie  Mortgagees  iiave  wholly  failed  to  comply  with 
the  requirements  of  the  law.  and  that  there  has  lieen  sufficient  lyriiiui  facie  and  un- 
rebutted  evidence  adduced  on  the  part  of  the  Plaintiffs  (the  Mortgagors)  to  show 
that  the  loan,  with  interest,  has  l)cen  fully  liquidated  ;  we,  in  reversal  of  tiie  decision 
of  the  Judge,  decree  to  the  Plaintiff  re-entry  over  such  of  the  mortgaged  estates  as 
have  not  passed  into  tlie  hands  of  the  Apiiellants  in  Nos.  -i;il  and  4M"J.  witli  costs  of 
both  Courts." 

Sulisequently  Halioo  Juggutputtee  Singh,  one  of  tlic  original  Plaintiff's  in  the 
suit,  died,  and  the  Respondents,  Baboo  Sree  Kishen  Singli,  Baboo  Baiciioo  Singh, 
and  Baboo  Joogul  Kishore  Singh,  were  substituted  as  parties  in  his  place.  Shah 
Rughoobur  Dj-al,  one  of  the  original  Defendants,  also  died;  and  [177]  iiis  Son, 
then  Shah  Fequeer  Chand,  was  substituted  in  his  place;  and  Roj'  Ram  Ki.sheu  Doss 
also  died,  and  his  Widow,  Doorga  Dubi,  was  substituted  as  a  ]>arty  in  his  place. 

The  Appellants  presented  to  the  Sudder  Dewanny  Adawlut  tlie  ordinary  petition 
for  leave  to  appeal  to  England,  and  the  other  Defendants,  Shah  Mukhun  Lall  and 
Fuqueer  Chand,  also  jiresented  a  sejiarate  petition  to  that  Court  for  the  same  pur- 
l)Ose,  and  leave  to  appeal  was  respectively  granted.  Tlie  representative  of  Roy 
Ram  Kishen  Doss  did  not  appeal. 

As  the  interest  of  the  Appellants  in  the  matters  in  question  were  similar, 
though  not  identical,  the  appeals  were  heard  together. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellants,  Shah  Mulihun  Lall  and 
Shall  Fuqueer  Chand.  Our  contention  is,  that  the  o/n/.s-  of  proving  the  liquidation 
of  the  whole  of  the  mortgage  debt  and  interest  lay  on  the  Plaintiff's  in  order  to 
entitle  them  to  a  decree  for  the  redemption  of  the  mortgage  and  possession,  which 
they  failed  to  do,  Forbes  v.  Anieeroonisaa  Begum  (10  Moore's  Ind.  App.  Cases,  340). 
It  appears,  however,  on  the  contrary,  from  the  accounts  filed  and  the  evidence,  that 
a  large  balance,  in  respect  of  the  mortgage  debt,  was  still  remaining  due  when  the 
suit  was  commenced.  Tlie  mortgage  accounts  filed  by  the  Defendants,  as  heirs  of 
the  Mortgagees,  and  by  their  Agent  and  Trustee,  Roy  Ram  Kishen  Doss,  were  the 
proper  accounts  ;  and  they  were  duly  verified  with  reference  to  the  circumstances 
of  the  case.  The  Interlocutory  decree  of  the  late  Sudder  Court  of  the  26th  of  October 
[178]  1857,  remanding  the  suit,  and  directing  the  Mortgagees  to  verify  their 
accounts,  was  founded  in  error.  It  is  true  no  appeal  was  taken  from  that  decree 
with  respect  to  the  operation  of  the  11th  section  of  the  Ben.  Reg.  XV.  of  1793,  and 
the  Act,  No.  XIX.  of  1853,  sec.  5,  yet  it  is  not  now  too  late  on  an  appeal  from  the  final 
decree  to  impeach  that  decree,  Jones  v.  Gough  (3  Moore's  P.C.  Cases  (N.S.),  1); 
Forbexi  v.  Ameeroonissa-  Begum  (10  Moore's  Ind.  App.  Cases,  340) ;  Maluirajah  Molie- 
shtir  Sing  v.  The  Bengal  Government  (7  Moore's  Ind.  App.  Cases,  283).  The  accounts 
were  rendered  under  the  Act,  No.  XIX.  of  1853.  Even  if  the  final  decree  of  the  Sudder 
Court  appealed  from  was  right  in  deciding  that  the  mortgage  accounts  were  neither 
proper  accounts  nor  properly  verified,  which  we  deny,  yet  the  decree  was  wrong  in  not 
remanding  the  suit  to  the  Zillah  Court,  in  order  that  the  proper  accounts  might  be 
filed  and  verified,  instead  of  decreeing,  as  it  did,  in  favour  of  the  Plaintiff's  for  re- 
demption of  the  mortgage  and  possession  of  the  mortgaged  lands. 

Mr.  Cliarles  G.  Smith  appeared  for  the  other  Appellants,  Shah  Koondun  Lall 
and  Shah  Phoondun  Lall,  but  was  not  heard. 

Mr.  Kay,  Q.C.,  and  Mr.  Pontifex,  for  the  Respondents. — As  the  original  transac- 
tion of  mortgage  has  been  held  by  the  Courts  below  to  have  been  merely  a  con- 
trivance to  enable  the  Mortgagees  to  extract  from  the  Mortgagors  more  than  the 
legal  rate  of  interest,  it  was  an  infraction  of  the  law  of  usury,  and,  therefore,  void 
under  the  provisions  of  Ben.  Reg.  XV.  of  [179]  1793,  sec.  9;  Wise  v.  Kishenkoomar 
Bous  (4  Moore's  Ind.  App.  Cases,  201,  218)  :  and  consequently,  the  Appellants  are 
not  legally  entitled  to  require  payment  from  the  Respondents  either  of  principal  or 
interest.  The  allegations  in  the  plaint,  and  the  evidence  adduced  by  the  Singhs, 
showed  that  the  mortgage  loan,  with  interest,  had  been  fully  liquidated  ;  and,  there- 
fore, it  having  been  proved  that  the  mortgaged  property  was  let  at  an  annual  rent 
of  Rs.  35,067,  at  the  conimenceuient  of  the  mortgage  transaction,  the  uni/x  was  on  the 
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Api)ellants  to  show  that  such  was  not  the  afrgregate  rent  during  the  whole  period 
of  their  possession,  Farhen  v.  Airiferoiinissa  Bei/um  (10  Moore"s  Ind.  App.  Cases,  ;i40, 
358);  the  onti^  is  on  the  Mortgagees  in  possession  to  prove  that  the  principal  and 
interest  is  not  paid  by  perception  of  the  profits,  BkicJcueJl  v.  Boires  (Sel.  Cases  in 
Ch.,  17'25) ;  and  in  the' absence  of  proper  accounts,  which  the  Mortgagees  were  bound 
to  file,  Ben.  Reg.  .XV.  of  1793.  sec.  11  ;  Gould  v.  Tanrred  (2  Atk.,  533):  which  could 
be  the  only  legal  evidence  against  the  Respondents,  having  failed  to  show  that  the 
aggregate  rents  during  .such  period  did  not  amount  to  Rs.  35,067.  the  accounts 
stated  by  the  Respondents  must  be  accepted.  In  a  loan  transaction  of  such  magni- 
tude, it"  is  not  credible  that  the  lenders  would  not.  previou.sly  to  advancing  the 
mortgage  money,  have  inquired  into  the  income  derivable  from  the  property  mort- 
"■agcd,  or  that  in  one  of  the  instruments  connected  with  the  transaction  they  would 
have  permitted  such  income  to  he  stated  at  that  sum,  without  having  satisfied  them- 
selves that  such  amount  was  capable  of  being  realized.  In  such  a  transaction 
originally  fraudulent,  and  under  the  [180]  circumstances  connected  therewith,  it 
cannot  be  supposed  that  the  Mortgagees  did  not  keep  full  and  correct  accounts  of 
the  gross  receipts  from,  and  the  expenditure  and  outgoings  incurred  in  respect  to, 
the  property  mortgaged.  Tlie  neglect  of  the  Appellants  to  tile  such  accounts  makes 
the  presumption  inevitable  that  such  accounts,  if  they  had  been  filed,  would  have 
supported  tlie  case  made  by  the  Respondents. 

Sir  R.  Palmer,  Q.C.,  in  reply. 

Judgment  having  been  reserved,  was  now  delivered  by 

The  Right  Hon.  Lord  Chelmsford  (.Ian.  18.  1869). — This  is  an  appeal  in  :i 
mortgage  suit  instituted  more  than  twenty  years  ago.  The  original  Plaintiffs,  the 
Mortgagors,  named  Singhs,  sued  in  the  Court  of  the  Sudder  Ameen  of  the  Zillah 
Sarun.  the  representatives  of  the  original  Mortgagees  named  Lall,  who  were  eminent 
Bankers,  having  coties  in  various  parts  of  India,  and  also  one  Roy  Ram  Kishen  Doss, 
the  Gomashtah  of  the  firm,  to  cancel  on  redemption  three  several  instruments,  viz., 
the  Mortgage  deed,  lease,  and  agreement  named  in  the  plaint,  and  whicli  will  here- 
after be  more  particularly  described.  These  instruments  the  Plaintiffs  alleged 
to  constitute  one  mortgage  security  of  the  Bankers,  the  Lall  Defendants.  All  the 
Defendants  asserted,  however,  as  to  two  of  these  instruments,  viz.,  the  lease  and  the 
agreement,  a  different  title  and  interest,  conferring  a  separate  interest,  as  distinct 
from  the  Bankers,  on  their  Gomastah,  the  last  Defendant. 

The  lease  \x>re  date  the  16th  of  May,  1837  :  it  was  for  twenty  years,  and  reserved 
a  rent  of  S.  Rs.  24,858  10a.,  payable  to  the  Singhs  by  the  Gomastah.  The  mort- 
[181]-gage  deed  bore  date  the  5th  of  June,  in  the  same  year,  and  pledged  the  same 
property  also  for  twenty  years  to  the  Bankers,  to  secure  a  loan  of  S.  Rs.  150,000 
from  them  to  the  Singhs.  The  interest  reserved  was  nine  per  cent.  (Ostensibly, 
the  Mortgagees  were  entitled  to  the  rent  alone,  the  surplus  of  which,  after  deducting 
the  Government  revenue,  left  a  balance  of  Rs.  13.500  :  exactly  the  sum  calculable 
as  interest  on  the  loan  at  nine  per  cent.  Roy  Ram  Kishen  Doss  granted,  as  ap- 
parently a  subsidiary  arrangement,  sub-leases  to  certain  Kutkinadars.  nominees 
of  the  Mortgagors,  at  rents  aggregating  S.  Rs.  35,067  :  and  the  Mortgagors  guaran- 
teed to  him  those  receipts  of  rent.  Ostensibly,  tlierefore,  the  several  instruments 
evidenced  a  mortgage  transaction,  providing  only  for  interest  alotie  from  the 
usufruct,  leaving  the  principal  debt  to  be  paid  otherwise  in  full,  and  a  beneficial 
lease  in  the  Gomastah  yielding  an  annual  profit  of  Rs.  10,200.  AU  the  Defendants 
insisted  that  tlie  ostensible  was  also  the  real  character  of  the  instruments. 

Tlie  Ikrarnamah  was  executed  by  the  Mortgagors,  the  Singhs,  to  the  Gomastah 
on  the  29th  of  August,  in  the  same  year,  as  a  security  to  cover  certain  losses  incurred 
or  anticipated  from  adverse  claims,  for  the  due  payment  of  tlieir  rents  by  the  sub- 
lessees, the  Kutkinadars,  and  for  a  further  advance  of  Rs.  7000,  bearing  an  interest 
of  twelve  per  cent.  The  Plaintiffs  sought  also  to  recover  possession,  alleging  the 
Mortgagees,  the  Lall  Defendants,  whom  they  treated  as  Mortgagees  in  possession, 
to  be  satisfied  from  the  usufruct,  and  further  claimed  as  mesne  profits  a  small  alleged 
surplus  from  the  same  source. 

This  claim,  then,  of  the  Mortgagors  to  redeem  before  the  twenty  years  were  past, 
w-as  denied  in  [182]  respect  of  aU  that  the  lease  covered,  which  was  the  whole  that 
the  mortgage  deed  included.     Tlie  suit  further  raised  these  questions:  at  what  rate 

308 


t'.   BABOO  >^REE  KI8HEN  SINGH  [1868]       XII  MOORE  IND.  APP..  183 

of  interest,  whether  nine  pel  cent,  or  a  hij^lier  rate,  the  Plaintiffs  were  entitled  at 
any  time  to  redeem;  whether  the  loan  was  at  usurious  interest;  and  whether  the 
several  instruments  were  a  device  or  means,  within  section  9  of  Ben.  Heg.  XV.  of 
1793,  to  conceal  usury,  and  so  evade  the  Usury  laws. 

The  suit,  therefore,  involved  issues  of  title,  and  not  simply  one  of  payment  on 
an  iidiiiitted  title  to  redeem  viiider  a  contract,  raising;  no  question  as  to  the  terin.s  of 
redemption. 

The  suit  was  heard  in  the  .Sudder  Ameen's  Court,  which  decided  in  the  Defen- 
dants' favour  on  all  the  issues.  From  that  decision  there  was  an  appeal  to  the 
Sudder  Dewanny  Adawlut.  which  decided  tliat  the  tliree  instruments  formed  one 
mortgage  securit}-,  as  alleged  in  the  plaint,  and  were  a  device  to  conceal  usury,  that 
the  contract  was  usurious,  but  that  as  the  plaint  was  for  redemption,  the  Mortgage 
was  redeemable  on  pajnnent  of  the  principal  and  nine  per  cent,,  the  interest  ex- 
pressed to  be  payable  in  the  Mortgage  deed  ;  and  the  Court,  reversing  the  finding, 
sent  the  case  back  to  be  tried  in  the  Court  below  on  the  inquiries  which  it  directed, 
and  which  were  limited  in  effect  to  satisfaction  of  the  Mortgage  at  the  date  of 
suit.  The  cause  was  then  tran.sferred  from  the  Ameen's  Court  to  that  of  the  Zillah 
Judge,  who,  before  he  proceeded  to  try  the  question  submitted  to  him,  called  for  the 
accounts  of  the  gross  receipts  and  disbursements  directed  by  Regulation  XV,  of 
1793,  sec.  11,  The  Defendants,  who  subsequently  renewed  the  dispute  as  to  the 
unity  of  the  [183]  title,  declared  themselves  unable  to  give  the  accounts  demanded 
of  them.  The  Judge  then  deputed  an  Ameen  to  take  an  account  of,  and  report  as 
to  the  receipts.  The  Ameen  reported,  and  found  that  the  Defendants  were  over- 
paid, to  a  much  larger  amount  than  the  Plaintiffs'  own  case  declared  them  to  be. 
The  Court  rejected  that  report,  went  itself  into  the  inquiry,  found  the  Plaintiffs 
still  indebted  on  the  account,  and  dismissed  the  suit.  From  that  decision  there  was 
attain  an  appeal  to  the  Sudder  Court,  which  reversed  that  decision,  directed  that  the 
accounts  should  Ije  produced,  and  further,  directed  certain  additional  inquiries 
to  be  made,  the  precise  character  of  which  need  not  here  be  stated.  The  cause  was 
again  heard,  after  much  preliminary  litigation  as  to  the  nature  of  the  accounts 
required,  and  the  proper  mode  of  verifying  tliem. 

The  Court  agaiii  decreed  in  favour  of  the  Defendants,  declaring  a  considerable 
sum,  exceeding  Rs.  50,000  to  be  still  due,  and  on  that  ground  dismissed  the  Plain- 
tiff's' suit  with  costs,  without  any  declaration  as  to  title.  From  this  decision  the 
Plaintiffs,  and  also  the  Defendants,  appealed  to  the  Sudder  Court,  the  Defendants 
raising  anew  their  contention  as  to  the  rate  of  interest,  that  twelve  per  cent,  should 
be  declared  to  be  the  due  rate.  The  Sudder  decided  the  case  in  favour  of  the 
Plaintiffs,  and  decreed  their  claim  in  full,  except  as  to  the  w^asilat,  and  from  that 
last  decision  the  present  appeal  is  brought. 

The  accounts  received  in  the  Court  below  were  declared  by  the  Sudder  Court  not 
to  be  the  proper  accounts,  and  that  Court  considered  itself  entitled  to  presume, 
from  the  non-production  of  the  right  [184]  accounts,  that  they,  if  produced,  would 
.show  the  mortgage  satisfied.  The  statement  of  the  rental  and  the  accounts  annexed 
to  the  plaint  form,ed  the  basis  of  the  decision,  the  correctness  of  which,  as  to  the 
amount  of  income  in  the  time  of  the  Mortgagor's  possession,  they  considered  to  be 
prima-  facie  established.  The  accounts  actually  rendered  were  the  Banking  Books 
of  the  Defendant's  Banking  firm,  containing  a  statement  of  their  receipts  ;  and  the 
accounts  of  the  Gomastah  of  the  Bankers,  who  was,  in  truth,  the  person,  as  Manager, 
best  acquainted  with  the  transactions,  and  a  Trustee,  as  it  was  found  in  effect,  for 
the  Mortgagees.  He  was  examined  under  a  commission,  and  deposed  to  the  corrects 
ness  of  the  accounts  which  he  gave  in.  The  existence  of  any  other  accounts  did 
not  appear. 

As  the  Regulation  required  the  Mortgagees  to  swear  to  the  accounts,  the  Court 
considered  the  attestation  by  the  Gomastah  insuflScient.  On  this  last  appeal  to  the 
Sudder,  the  question  of  the  rate  of  interest  was  again  raised  by  the  Defendants  in 
their  objection  to  the  appeal ;  the  Judges  said  they  had  already  decided  the  question, 
and  again  declared  that  they  abided  by  their  decision,  thinking  it  correct.  They 
expressed  no  opinion  whether  they  were  excluded  by  their  procedure  from  recon- 
sidering the  matter  on  a  new  appeal  to  them.  It  is  not  at  all  material  to  the  decision 
of  this  case  to  determine,  whether  they  could  or  could  not  have  entered  into  that 
question,    in    any    way,    had    they   thought    their    previous   opinion    on    the    point 
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erroneous.  Theii-  Ldiilshiii.s  think,  tliiit  the  question  a?  to  the  interest  is  open  on 
tUis  appeal,  thougii  the  I'laintifis  might  iiave  appealed,  and  did  not,  from  the  Inter- 
locutory [185]  decree  on  the  point.  This  point  is  governed  and  settled  by  the  cases 
of  Forhts  V.  Aiiierovnixsa  Bifium  (10  Moore's  Ind.  App.  Cases,  340)  and  Mahorajah 
Mu/ie.ihiir  Sing  v.  The  Benyal  Government  (7  Moore's  Ind.  App.  Cases,  283). 

nie  first  (juestion  to  be  determined  by  their  Lordships  is,  whether  tlie  decision 
of  the  Sudder  Dewanny  Adawlut,  that  the  interest  must  be  calculated  at  nine  per 
cent,  only,  is  correct.  It  is  clear,  that  if  the  Mortgagees  had  been  suing  the  Mort- 
gagor on  the  mortgage  deed  for  the  debt,  they  could  have  recovered  no  higher  rate 
of  interest  than  nine  per  cent.,  the  contract  being  in  writing,  and  incapable  of  being 
varied  by  parol  evidence;  but  this  is  by  no  means  decisive  of  the  question;  for 
supposing  that  the  extra  profits  on  the  .several  engagements  forming  one  mortgage 
security  had  amounted  only  in  the  whole  to  three  per  cent.,  making  up  twelve  per 
cent,  only  in  all,  precisely  the  same  consequence  would  have  ensued  :  the  reserved 
interest  would  have  been  correctly  viewed  as  constituting  part  only  of  the  profit, 
and  as  such  would  ha\e  been  all  that  the  parties  stipulated  for  as  to  that  part  of  the 
transaction,  but  it  would  not  have  measured  the  stipulated  return  for  the  loan 
annually.  The  rules  of  evidence,  and  the  law  of  estoppel,  forbid  any  addition  to, 
or  variation  from,  deeds  or  written  contracts.  The  law,  however,  furnishes  excep- 
tions to  its  own  salutary  protection ;  one  of  which  is,  when  one  party,  for  the 
advancement  of  justice,  is  permitted  to  remove  the  blind  which  hides  the  real 
transaction;  as,  for  instance,  in  cases  of  fraud,  illegality,  and  redemption,  in  such 
cases  the  maxim  applies,  that  a  man  cannot  both  affirm  and  disaffirm  the  same 
transaction,  show  its  true  nature  [186]  for  his  own  relief,  and  insist  on  its  apparent 
character  to  prejudice  his  adversary.  This  principle,  so  just  and  reasonable  in 
itself,  and  often  expressed  in  the  terms,  that  you  cannot  both  approbate  and  repro- 
bate the  same  transaction,  has  been  applied  by  their  Lordships  in  this  Committee 
to  the  consideration  of  Indian  appeals,  as  one  applicable  also  in  the  Courts  of  that 
country,  which  are  to  administer  justice  according  to  equity  and  good  conscience. 
The  maxim  is  founded,  not  .so  much  on  any  positive  law,  as  on  the  broad  and 
universally  applicable  principles  of  justice.  The  case  of  Forbes  v.  Anmruonissa 
Begum  (10  Moore's  Ind.  App.  Cases,  356)  furnishes  one  instance  of  this  doctrine 
having  been  so  applied,  where  it  is  said  in  the  judgment  of  their  Lordships, — "  The 
Respondent  cannot  both  repudiate  the  obligations  of  the  lease,  and  claim  the  benefit 
of  it."  Unless,  therefore,  some  positive  law  has  said  that  in  cases  similar  to  the 
present,  the  written  engagement,  though  not  extending  to  the  whole  profit  stipulated, 
mu.st  be  adhered  to  against  the  Defendant,  though  the  Plaintiff  may  go  beyond  it, 
to  show  the  full  extent  of  the  profit,  and  so  to  be  relieved  from  the  consequences  of 
his  actual  contract,  their  Lordships  must  hold,  that  the  bargain  disclosed  should  be 
performed  so  far  as  the  law  allows  ;  in  other  words,  that  twelve  per  cent,  was  in 
this  instance  the  interest  to  be  computed. 

The  decision  of  the  Judges  of  the  Sudder  Dewanny  Adawlut  on  this  point,  was 
founded,  not  on  any  grounds  of  equity,  but  upon  their  con.struction  of  the  Law. 
They  considered  that  they  were  bound,  by  the  terms  of  the  5th  section  of  Regulation 
XV.  of  1793,  to  give  no  more  than  the  interest  stipulated,  and  that  [187]  nine  per 
cent,  was  that  rate  of  interest,  thus  in  reality  begging  the  question  in  dispute. 
Their  Lordships  have,  therefore,  to  consider  the  real  meaning  of  the  words  used  in  that 
section,  which  meaning  will  be  best  ascertained  by  an  examination  of  other  parts  of 
that  Regulation. 

In  India,  amongst  the  Hindoos,  the  restriction  as  to  interest  by  their  law  was,  that 
interest  stopped  when  it  equalled  the  loan.  The  interference  with  the  rate  of 
interest  is,  therefore,  a  thing  of  positive  law,  and  cannot  be  extended  beyond  the 
provisions  of  the  Regulation.  By  the  2nd  section  of  the  Regulation  in  iiuestion,  a 
minimum  rate  of  interest,  and  that  a  high  one,  much  in  excess  of  twelve  per  cent., 
was  directed  to  be  decreed;  and  by  the  3rd  the  maximum  rate  of  interest  was 
reduced  to  twelve  per  cent.,  in  the  case  only  of  debts  exceeding  100  sicca  rupees. 
The  rates  prescribed  by  the  Regulation  in  the  several  cases  enumerated,  were 
fixed  rates,  constituting  both  a  maximum  and  minimum  in  the  cases  aforesaid, 
which  were  limited  to  contracts  between,  and  prior  to,  named  dates.  Then,  by 
the  4th  section,  in  causes  of  action  arising  on  or  after  the  1st  January,  1703,  the 
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Courts  were  not  to  decree  any  interest  on  any  sum  wliatever,  abovo  the  rate  of 
twelve  per  cent,  per  annum.  From  that  time  this  was  the  limit  beyond  which  no 
claim  to  interest  could  be  enforced  in  respect  to  contracts  entered  into  after  that 
date;  and  it  practically  governed  other  cases  where  interest  could  be  decreed, 
irrespective  of  contract."  But  inasmuch  as  the  words  of  the  earlier  sections  stand- 
ing alone  might  seem  to  prescribe  a  rate  of  interest  irrespective  of  agreement,  and 
so  lead  to  misapprehension  of  the  meaning  of  the  law,  the  [188]  framers  of  it,  by 
the  5th  section,  declared  further,  that  if  a  lower  rate  of  interest  than  any  of  the 
rates  authorized  to  be  awarded  shall  have  been  stipulated  between  the  parties,  no 
higher  rate  of  interest  than  the  rate  so  stijiulated  is  to  be  decreed.  This  plainly 
relates  to  the  real  agreement  between  the  parties,  constituting  an  actual  legal 
stipulation  ;  for  it  constitutes  a  limitation  of  the  4th  section,  as  well  as  of  the 
others.  It  does  not  extend  to  the  cases  comprised  within  the  9th  section,  where  a 
device  or  means  are  used  to  disguise  the  real  contract  as  to  interest,  for  the  pro- 
visions are  inconsistent.  The  language  of  the  5th  section  would  be  violated  by  a 
construction  of  the  word  "  stipulated,"  which  would  confine  it  to  "  expressed."  Such 
a  construction  would  be  an  extension  of  a  penal  enactment  to  a  case  not  within  its 
language  and  obvious  objects,  and  that  where  another  section  did  provide  for  the 
case  before  the  Court. 

The  6th,  7th,  and  9th  sections  apply  in  terms  to  remedies  in  suits  brought  to 
enforce,  not  to  suits  brought  for  relief  against  a  contract.  To  bring  a  case  within 
the  8th  section,  the  excess  must  be  specified  in  the  contract  itself.  The  9tii  section 
does  not  declare  the  contract  itself  void,  nor  direct  any  pledge  to  be  returned,  with- 
out redemption.  The  10th  section  furnishes  an  argument,  that  such  was  not  the 
design.  But  even  if  this  did  not  appear,  a  penal  law,  and  especially  one  of  so 
peculiar  a  character  as  that  contained  in  the  9th  section  of  this  Regulation,  is  not 
one  to  be  extended  by  construction.  This  section  is  one  in  pfettom  against  the 
concealment  of  the  usury;  for  the  open  violation  of  the  Regulation  entails,  under 
section  8,  only  a  forfeiture  of  interest.  If  the  9th  [189]  section  were  so  extended 
by  construction  as  to  invalidate  the  contract  itself,  and  make  it,  and  the  conveyance 
also  obtained  under  it,  null  and  void,  then,  inasmuch  as  there  are  no  saving  words, 
an  innocent  purchaser  without  notice,  from  the  Mortgagee,  by  assignment  of  the 
pledge,  would  be  unable  to  retain  it,  even  for  the  just  debt  and  legal  interest.  Their 
Lordships,  therefore,  think  that  the  only  section  of  the  Regulation  at  all  applicable 
to  the  present  suit  brought  by  a  Plaintiff  to  set  aside  his  contract,  and  have  restitu- 
tion of  the  pledge  on  terms  of  redemption,  is  the  lOtli  section.  If  any  case  were 
needed  to  enforce  so  plain  a  rule  (which,  however,  has  been  questioned),  that  of 
Eshenchniuhr  Singh  v.  S/ianiar/itirn  Bhiittoo  (11  Moore's  Ind.  Ai)p.  Cases,  20) 
emphatically  points  out,  in  the  language  of  Lord  Westbury,  "  the  absolute  necessity 
that  the  determinations  in  a  cause  should  be  founded  on  a  ease  either  to  be  found 
in  the  pleadings,  or  involved  in  or  consistent  with  the  case  thereby  made."  The 
present  suit  is  one  for  redemption,  nor  for  declaring  a  forfeiture,  and  must  be 
decided  according  to  the  rules  applicable  to  the  former  suit.  If  the  transaction 
were  simply  void,  and  no  estate  at  all  passed,  it  is  obvious  that  the  remedy  to  recover 
the  land  would  be  a  possessory  suit,  against  which  limitation  would  run  from  the 
moment  of  entry.  It  cannot  be  treated  as  a  voidable  or  redeemable  estate  between 
Mortgagor  and  Mortgagee,  for  one  purpose,  viz.,  to  escape  the  limitation  law,  and 
as  a  void  estate  for  another.  If  the  estate  in  the  lands  created  by  the  lease  can  be 
determined  before  the  expiration  of  the  twenty  years,  that  can  only  be  effected  by 
coming  to  the  Court  for  equitable  relief,  and  submitting  to  the  usual  terms  on  [190] 
which  such  relief  is  granted.  'What,  then,  are  these  terms?  The  Court  will  not,  in 
the  interests  of  justice,  permit  inconsistency  and  untruth  of  statement :  will  not 
permit  a  Plaintiff  to  say,  "  I  promised  to  give  the  Defendant  fourteen  per  cent,  on 
his  loan  to  me,"  and  seek  relief  against  him  on  that  allegation  ;  and  permit  him 
also  the  next  instant  to  say,  "  the  contract  is  expressed  for  nine  per  cent.,  and  I  will 
tie  my  Opponent  down  to  that  term,"  that  lower  rate  must  be  deemed  to  have  been 
stipulated,  and  so  to  form  the  measure  of  his  right  to  interest.  The  reply  to  this 
will  be,  "  you  have  told  us  what  the  real  bargain  was,  and  on  this  statement  you 
have  made  your   application    for   relief,   which  vou   can   obtain   only  on   equitable 
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grouuds."     Their  Lordships  lind  in  the  Ke-ulations  no  positive  law  forbidding  the 
application  of  these  principles  of  justice  to  the  case. 

The   10th  section   rather  leads  to  the  contrary  conclusion,  viz.,  that  in  a  case 
circumstanced  like  the  present,  the  Mortgagee  may  retain  lii.s  pledge  until  he  has 
received  out  of  it  liis  debt,  with  interest  at  twelve  per  cent.     At  the  time  when  this 
Re^'ulation   was  passed,  the   receipt  of   profits   in  lieu   of  interest   under  a   simple 
usufruct  mortgage  was  common,  as  indeed  appears  by  the  introductory  words  of 
the  clause.     As  to  mortgages  executed  before  the  28th  of  March,  1780,  the  usufruct 
might  be  allowed  even  after  the  Regulation,   in  lieu  of  interest  up  to  that  date. 
Then,   after  that  date,  that  dividing   point  of   time,   and   subsequently  to   it,  the 
character  of  these  mortgages  suffered  a  change.     The  mortgage  possession,  iiustead 
of  enduring  by  title  for  the  stipulated  time,   was  made  liable  to   abridgment  by 
sat isfaction"" from  the  usufruct,  and  a  claim  to  interest  [191]  arose  in  some  cases 
where  it  did  not  exist  before.     The  perception  of  the  profits  in  many  cases  did  not 
constitute  receipt  of  interest,  hut  was  in  lieu  of  any.     Then,  as  to  all  usufructuary 
mortgages  to  be  made  after  the  dividing  time  which  was  before  the  Regulation, 
it  nialies  also  provision,  and  .subjects  alike,  all  the  enumerated  mortgages  to  cancella- 
tion and  redemption   whenever  the  principal  sum,  "  with  the  simple  interest  due 
upon  it,"  shall  have  been  realized  from  the  usufruct  of  the  property  subsequent  to 
the  2Sth  day  of  March,  1780,  or  otherwise  liquidated  by  the  Mortgagor.     It  applies, 
then,  to  allalike,  though  the  circumstances  of  them  all  were  not  originally  similar, 
subjects  them  to  one  provision,  and  imposes  interest,  in  some  cases,  where  there  was 
no  contract  for  it  before.     This  section,  having  so  provided,  drops  designedly  the 
words  "  stipulated  "  and  "  specified  "  which  would  have  been  inappropriate  in  many 
of  the  cases,   and   uses,   in   more  correct  language,   this   expression  :    "  the   simple 
interest  due  upon  it."     This  simple  interest  would,  of  course,  in  all  cases  where  no 
interest  was  named,  be  twelve  per  cent. ;  but  where  a  higher  rate  was  named,  against 
which  the  usufruct  was  to  be  a  set^oiT,  that  is,  a  receipt  "  in  lieu  "  of  it,  the  reduced 
rate  would  be  twelve  per  cent.,  and  all  interest  alike  would  be  "  due  "  by  force  of  the 
enactment,  even  where  interest  did  not  exist  before  ;  therefore,  as  this  is  the  case 
of  an  usufructuary  mortgage,  by  means  of  which  a  profit  higher  than  the  return  of 
twelve  per  cent,  was  to  be  made,  and  as  relief  is  sought,  viz.,  to  have  the  pledge 
restored  as  cancelled  or  redeemed  by  satisfaction  of  the  usufruct,  the  clause  which  is 
most  closely  applicable  to  the  claim  is  the  10th  section,  the  [192]  terms  of  which  are 
large  enough  to  embrace,  and  were  designed,  in  fact,  to  embrace,  some  cases  where 
the  law  itself  made  the  interest  "  due."     The  Regulation,  then,  rather  seems  to  favour 
than  prohibit  the  restoration  of  the  pledge,  on  the  Court  terms,  that  is,  on  j  educed 
terms  of  interest  imposed  by  the  law.     The  re.al  transaction   appearing,   and   no 
prohibitory  law  intervening,  the  Court  is  left  free  to  do  justice  in  the  particular 
case,  and  if  the  spirit  of  the  10th  section  regulate  the  case,  it  will  sanction  a  redemp- 
tion at  the  higher  rate,  allowing  the  actual  contract  so  far  as  the  law  allows  it. 
For  the  above  reasons  their  Lordships  think  the  interest  should  have  been  calculated 
at  the  higher  rate  of  twelve  per  cent. 

This  view  of  the  case  would  suffice  to  show,  on  the  Plaintiffs'  own  estimate,  that 
the  decree  appealed  from  cannot  be  maintained,  since  the  allowance  of  twelve  per 
cent,  would,  on  that  account  annexed  to  the  plaint,  show  that  the  mortgage  was  not 
fully  satisfied  at  the  date  of  the  institution  of  the  suit.  Their  Lordships,  however, 
mu.st  proceed  to  consider  the  other  objections  urged  to  the  decree,  and  to  view  the 
conduct  of  the  parties  through  tliis  long  protracted  litigation  with  a  view  to  their 
decision  on  the  subject  of  costs. 

The  suit  was  brought  to  establish  the  title  to  redeem,  for  cancellation  of  the  instru- 
ments, for  possession  of  the  lands,  and  payment  of  a  small  estimated  surplus.  It  lay  on 
the  Plaintiffs  to  show  that  the  Mortgagees  were  paid  in  full,  out  of  their  receipts. 
It  was  not  also  a  suit  to  make  the  Mortgagees  chargeable  for  non-receipt  of  profits, 
which  they  might  have  received  with  common  care  and  attention.  A  [193]  Mortgagee 
is  not  an  assurer  of  the  continuation  of  the  same  rate  of  profit  which  his  Mortgagor 
was  able  to  rai.se.  Much  depends,  in  India,  on  personal  qualities.  The  very  change 
of  management  and  possession  may  cause  a  falling-off  of  receipts.  Therefore,  an 
estimate  of  a  preceding  rental  does  not  suffice  to  show  actual  receipts,  yet  it  is  on 
this  fallacious  e.stimate,  at  the  outset,  that  the  calculation  of  the  Plaintiffs,  which 
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they  annexed  to  their  plaint,  proceeds.  Again,  the  Plaintiffs  make  no  deduction 
for  those  parts  of  the  pledged  property  which  turned  out  to  the  subject  to  prior 
charges,  and  the  calculation  of  interest  jnoceeded  also  on  a  wrong  basis.  Had 
these  defect.^,  apparent  on  the  face  of  the  plaint,  been  duly  dealt  witli  at  the  inception 
<if  the  case,  this  long  litigation  might  have  l)cen,  if  not  ended,  limited  at  least  at  an 
earlier  stage.  It  is,  on  the  other  hand,  to  be  remembered  that  the  Plaintiffs  clainjed 
in  their  suit  to  have  the  character  of  the  mortgage  itself  ascertained  and  decreed. 
In  this  they  have  succeeded,  against  a  long,  vain,  and  unfounded  opposition,  for 
the  case  of  the  Defendants,  on  this  part  of  the  case,  when  closely  investigated,  is 
found  inconsi.stent.  It  is  not  credible  that  the  Bankers  would  take,  for  so  large  a 
loan,  a  security  which,  on  their  present  statement,  has  left  them  always  losers,  even 
of  some  part  of  the  interest.  The  property  was  in  the  neighbourhood  ;  the  Gomastah 
was  a  man  of  business  not  likely  to  err  so  greatly  in  the  valuation  of  the  pledge: 
therefore,  to  this  part  of  the  claim  a  groundless  defence  was  made,  which  has  failed, 
and  the  suit  has  established  a  very  important  right  in  the  Plaintiffs'  favour,  though 
thev  have  ]iroved  to  be  wrong  in  their  estimates  of  the  receipts  and  the  rate  [194] 
of  interest.  The  conduct  of  tlie  Mortgagees,  in  not  giving  in  the  accounts  at  an 
earlier  stase,  may  be  a.scribed  to  the  nature  of  their  defence,  and  in  no  greater 
degree  exposes  them,  than  tliat  defence  itself  does,  to  suspicioh.  If  they  meant  to 
insist  on  that  right,  of  course  they  would  not  have  prejiared  and  kept  their  account 
on  an  inconsistent  principle.  A  great  part,  therefore,  of  the  ol)struction  on  this 
subject  must  be  ascribed  to  this,  that  they  viewed  tlie  transaction  in  its  actual, 
whilst  their  Opponents  and  the  Court  viewed  it  in  its  legal,  aspect.  The  case  does 
not  afford  room  for  supposing  that  any  extortionate  interest  was  in  view,  though 
interest  exceeding  the  legal  rate  has  been  stipulated  for.  The  Mortgagees  were 
Bankers,  Traders  probably,  realizing  in  their  business  a  profit  beyond  the  legal  rate 
of  interest,  and  they  may  have  meant  no  more  than  to  realize  a  profit  proportionate 
to  the  risk,  in  the  calculation  of  which  the  danger  of  loss  by  litigation  cannot  be 
excluded. 

The  judgment  now  appealed  from  mainly  proceeds  on  the  non-production  of  the 
right  accounts  under  Regulation  XV.  of  1793.  Their  Lordships  incline  to  think 
that  provision  must,  as  regards  this  suit,  be  taken  to  be  still  in  force  and  un- 
repealed by  Act,  Xo.  XXVIII.  of  1855.  It  is  unnecessary  to  decide  the  point,  as 
their  Lordships  think  that,  assuming  it  to  be  in  full  force,  it  lias  received,  in  the 
judgment  under  review,  too  strict  an  interpretation.  Assuming  it  to  be  in  force, 
wliat  was  the  dutv  which  it  imposed  on  the  Appellants?  The  duty  which  they  were 
bound  by  law.  in  the  character  ascribed  to  them  by  the  decree,  which  was  not 
questioned  by  the  Apjiellants  on  this  point,  was.  to  keep  an  account  of  tlie  [195] 
gross  receipts  from  the  property  mortgaged,  and  also  the  expenses  of  management 
and  preservation.  Some  difficulties  might  attend  a  very  rigid  compliance  with 
this  Regulation.  Their  Lordships  desire  to  enforce,  by  everything  which  may  fall 
from  them  on  the  subject,  the  duty,  as  well  as  the  policy  and  prudence,  of  keeping 
as  full,  complete,  and  plain  an  account  of  the  transactions  attending  the  manage- 
ment and  receipts  of  an  estate  mortgaged  as  the  nature  of  the  case  will  admit.  It 
is  obvious,  however,  that  the  language  of  the  section  which  applies  to  the  conjmon 
case,  must  receive  a  construction  such  as  may  suffice  to  accommodate  its  strict 
salutary  provisions  to  the  variable  and  different  natures  of  estates  and  possession. 
The  gross  receipts  must  be  such  as  the  Mortgagor  himself,  previous  to  the  mortgage, 
would  have  been  entitled  to,  and  if  he  could  not,  by  reason  of  an  intervening  Lease, 
call  for  the  account  of  the  collections,  neither  can  his  Mortgagee:  and  also,  if,  at 
the  time  of  the  mortgage,  a  valid  engagement,  not  designed  to  exclude  accounting, 
is  made  by  common  consent,  qualifying  the  nature  of  the  usufructuary  possession, 
the  account  of  the  receipts  must  be  subject  to  that  modification.  The  terms  of  the 
law  are  evidently  not  inflexible  terms;  and  in  like  manner  must  be  construed  the 
provision  as  to  the  attestation  of  the  truth  of  the  accounts,  which  provision  must 
necessarily  be  flexible,  like  the  former  ;  for  the  Mortgagee  is  to  verify  only  his  gross 
receipts  and  his  expenditiire,  not  the  rents,  nor  the  extent  of  arrears,  nor  the  causes 
of  such  arrears  :  he  is  not.  in  fact,  directed,  then,  to  make  out  and  verify  such  an 
account  as  might  be  estal)lished  against  him  in  a  hostile  suit,  but  only  his  gross 
receipts  and  his  expenditure.     The  [196]  common  rule  qui-  fnrit  per  nlwnn   fnrit 
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■pef  lit,  would  apply  lo  him.  What  is  done  by  liis  A^eul  i:^  done  by  himself,  and  the 
accounts  of  the  property  managed  by  the  Agent,  though  prepared  by  the  Agent, 
are  the  Principal's  accounts.  He,  thougli  by  delegation,  must  deliver  in  the  accounts, 
aud  he  must  in  some  mode  s^Year  or  depose  that  they  are  true  and  authentic.  Must  it 
necessarily  be  by  his  own  personal  oath  in  nil  cases !  How  can  he  do  that  if  he  knows 
nothin"-  at  all  aljout  them  f  He  may  have  no  belief,  and  may  even  suspect  them  to  be 
false;  for  he  may  suppose  himself  to  have  been  deceived  by  his  Agent.  Can  the 
l^egislature  .seriously  be  supposed  to  have  contemplated  anything  so  iumioral  as 
that  a  man  should  swear  positively  to  knowledge  of  that  of  which  he  has,  and  can 
have,  no  per.sonal  knowledge.  If  it  be  urged  that  he  may  .swear  to  his  knowledge 
and  belief,  still  that  rational  permission  is  a  modification  and  expansion  of  tlie 
terms  of  the  law.  The  words  are  without  any  exception,  and  in  terms  apply  to 
Women,  Infants,  Lunatics,  persons  out  of  the  Country,  and  others  managing  neces- 
sarily remote  possessions,  by  Agents  whom  they  must  employ,  and  in  whom  they  may 
confide.  Can  the  Indian  Legislature,  which  recognized  Gomastahs  by  legislatwn, 
be  suppoised  ignorant  of  their  large  authority  and  responsibility?  Aud  can  it 
liave  resolved  to  make  this  direction  to  take  an  oath  imperatively  obligatory  on 
every  Mortgagee  alike  in  every  conceivable  case?  Their  Lordships  think  otherwise. 
They  think  that  the  language  which,  like  other  provisions  of  the  earlier  Regulations, 
is  curt  aud  applied  to  the  more  common  cases,  must,  to  preserve  even  the  spirit  of 
the  enactment  itself,  be  construed  reasonably,  as  admitting,  in  case  [197]  of  necessity, 
of  some  delegation  also  in  the  person  deputed  to  perform  the  duty  of  attesting  the 
accounts.  If  the  general  Manager  who  did  all,  and  knows  all,  with  whom  the 
Mortgagors,  with  that  knowledge,  contracted,  whose  name  is  used,  whose  accounts 
in  one  sense  the}'  are,  and  who,  far  more  than  mere  representatives,  knowing  nothing 
of  their  own  knowledge  of  the  transactions,  satisfies  the  spirit  of  the  law  by  swear- 
ing to  the  truth  of  the  accounts,  it  is  such  a  reasonable  compliance  with  the  spirit 
of  the  law,  at  least,  that  its  performance,  in  a  case  circumstanced  like  the  present, 
by  a  substitute,  furnishes  no  ground  whatever  for  suspecting  malpractice  or  designed 
evasion  of  the  law.  and  with  that  alone  their  Lordships  are  concerned  in  this  case, 
since  the  mere  mode  of  the  verification  has  no  other  importance  in  this  case,  than  as 
it  raises  a  case  of  suspicion  against  the  accounts  tiiemselves.  The  mere  mode  of 
their  verification,  ur.der  the  circmnstances  of  this  case,  does  not  rai.se,  in  their  Lord- 
ships" minds,  any  distrust.  The  contents  of  the  accounts  them.selves.  however, 
furnish  more  grounds  for  doubting  their  accuracy.  They  show  the  interest  alone 
not  covered  by  the  receipts.  The  Bankers  and  their  (romastah  were  experienced 
men  of  business.  The  loan  is  large.  The  property  was  not  likely  to  be  unknown 
to  the  lenders  as  to  its  general  productiveness. 

No  change  of  circumstances  accounting  for  so  great  a  decline  is  disclosed,  and 
the  decision  below  of  the  Judge  of  the  Zillah  Court  does  not  justify  the  conclusion 
that  the  whole  debt,  and  some  arrears  of  interest,  still  remain  unsatisfied.  Some 
explanation  of  this  may  be  afforded  by  the  circumstance  that  the  Mortgagees  long 
insisted  on  a  state  of  [198]  accountability  very  different  from  that  adjudged  :  and 
there  does  appear  to  their  Lordships  reason  for  thinking  the  accounts  rendered  to 
be  so  far  luisatisfactory  as  to  have  justified  the  Court  had  it  directed  a  further  in- 
quiry ;  that  is,  supposing  the  Plaintiff's  prospect  of  success  in  his  present  suit  to  hav.? 
been  such  as  might  have  been  prejudiced  by  the  omission  to  direct  that  further 
inquiry. 

Their  Lord.ships,  however,  think  that  the  Sudder  Court  was  not  justified  in 
inferring,  from  the  omission  to  render  satisfactory  accounts,  under  the  circum- 
stances of  this  case,  that  the  mortgage  had  been  satisfied  when  the  suit  was  com- 
menced. Had  the  state  of  the  accounts,  and  the  dealing  as  to  them,  raised  a  case 
of  presumptive  evidence  of  payment,  still  the  conclusions  from  the  evidence  in  this 
case  cantiot  be  supported  ;  for  the  calculation  of  the  Court  is  not  formed  on  a  correct 
basis,  either  as  to  the  interest  or  as  to  the  property:  it  makes  no  deduction  for 
losses  which  the  evidence  in  the  cause  discloses,  arising  from  the  partial  loss  of 
the  property  pledged,  and  some  litigation  which  ensued  thereon  ;  it  excludes,  also,  the 
evidence  which  the  suit  and  the  inquiries  and  proceedings  subsequently  to  the  Inter- 
locutory decree  aft'ord,  as  does  also  the  failure  of  the  arrangement,  through  the 
instrumentality  of  the  Katkinadars,  that  the  collections  never  really  equalled  the 
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J  loss  t'stiniateil  rental.     This  evidence,  so  far  as  it   readied,  destroyed,  pru  taiito, 
I  he  presumptive  evidence  of  the  correctness  of  the  estimated   receipts.      I'resump- 
huis,  even  in  odium  spolMtm-k,  have  known  reasonable  limits.     They  must  not  be 
oujectures,  nor  grounded  on  data  which  the  evidence  itself  shows  to  be  inexact.     Had 
liis  case  [199]  been  one  in  whicli  the  whole  account  between  these  parties  could  be 
.iken,  their  Lordshijis  would  have  remanded  the  case  for  further  hearing;  or,  iiad 
III'  Plaintiffs'  own  case  disclosed  a  jirobability,  even,  tiiat  a  furtiier  hearing  could 
■Ircide  it  in  their  favour,  their  Lordships,  under  its  peculiar  circumstances,  would 
'i:ive  been  disposed  to  adopt  tiie  same  course  under  some  restrictive  direction  ;  but 
■here  is  not  the  slightest  ground  for  supposing  the  income  of  the  estate  larger  than 
ic  Plaintiti's'  own  calculation  ;  and  even  assuming  that  to  be  incapable  of  reduction, 
le  allowance  of  twelve  per  cent,  involved  the  dismissal  of  his  plaint.     In  general,  the 
>i.-missiou  of  a  suit  siiould  carry  witii  it  its  consequence  of  liability  for  the  costs, 
lid   this  case   is  one  brought   against   Mortgagees.      But,   in   the  opinion   of  their 
urdships,  the   present    suit    affords   several   substantial   grounds   for    a    departure 
i  I  om  that  rule.     The  suit  was  brought,  not  simply  for  possession,  on  an  allegation 
'I    satisfaction   from   the  usufruct,  but  to  establish  the  true   relation   between  the 
iortgagors  and  Mortgagees,  the  true  nature  of  the  ca.se,  the  disguised  usury,  and  the 
iisputed  unity   in   one  mortgage  title  of  the  three  several   instruments  before  ex- 
I  hiined.     So  far  it  was  successful,  and  it,  therefore,  cannot  he  ascribed  to  a  litigious, 
M  ^;atious  spirit  ;  it  has  e.stablished  points  most  important  to  the  future  true  adjust- 
iicnt  of  the  mortgage  accounts,  and  cannot  be  said  to  have  been  unproductive  of 
luture  benefit  to  all  concerned.     And  in  respect  of  the  costs  of  the  proceedings  had 
111  the  Courts  below  subsequently  to  the  Interlocutory  decree  of  the  14th  of  July,  184:"2, 
ihcir  Lordships  liavo  to  nbserve,  that  those  proceedings  would  have  been  unnecessary 
liad  the  Apiu'llaiits  [200]  tlieii  ap]jealed  against  the  Sudder  Court's  decision  as  to  the 
rate  of  interest  ;  and,  further,  that  the  unsatisfactory  result  of  the  inquiries  directed 
by  that  decree,  and  the  failure  of  the  Courts  below  to   ascertain  by  evidence  the 
actual  amount  of  the  gross  collections,  are,  in  some  measure,  due  to  the  unsatis- 
factory character  of  the  accounts  rendered  by  the  Appellants. 

The  appeal  of  the  Judge  of  the  Zillah  Court  simply  dismisses  the  Plaintiffs' 
suit,  which,  in  .some  important  parts  of  it,  had  succeeded.  That  judgment,  therefore, 
cannot  be  restored  without  alteraticTi.  Errors  have  been  committed  in  this  suit,  in 
a  nearly  equal  degree,  by  both  Litigants.  Their  Lordships  think,  that  the  decree 
of  the  Sudder  Court  should  be  reversed,  except  so  far  as  it  reverses  the  decision  of 
the  Court  below,  and  that  it  should  be  declared,  that  the  mortgage,  lease,  and  agree- 
ment mentioned  in  tlie  plaint,  and  there  alleged  by  the  Plaintiffs  to  constitute  one 
mortgage  security,  did  constitute  that  one  security:  that  the  Mortgagees  were  tlie 
Lall  Defendants,  and  the  Defendant,  Roy  Ram  Kishen  Doss,  was  only  their  Agent, 
and  had  no  interest  in  the  lease»or  agreement  distinct  from  that  of  the  Mortgagees, 
who  are  accountable,  as  Mortgagees  in  [xissessioii,  to  the  Plaintiffs  in  this  suit  for  all 
moneys  received  liy  them  in  respect  of  the  rents  and  profits  of  the  mortgaged  pro- 
perty by  virtue  of  the  said  lease.  That  the  three  instruments  were  entered  into  with 
a  view  to  evade  the  usury  laws  by  a  device  or  mean,  within  the  meaning  of  the  9th 
section  of  Regulation  XV.  of  170.'?  ;  and  that  the  Plaintiff's  were  and  are  entitled  to 
redeem  at  any  time,  though  before  the  expiration  of  the  twenty  year.s'  term  created 
by  the  lease,  on  [201]  payment  or  satisfaction  of  all  that  may  be  due  on  the  mort- 
gage securities  for  principal  money,  interest,  and  costs,  such  interest  to  be  calculated 
at  twelve  per  cent.  :  but  that,  it  appearing  that  the  Plaintiff's  have  failed  to  prove 
that  the  mortgage  debt,  with  intere.st  and  costs,  had  been  satisfied  at  the  time  of 
the  institution  of  the  suit,  the  said  suit  should  be  dismissed  without  costs,  and  that 
the  decree  of  the  Court  below,  of  dismissal  of  tlie  Plaintiff's'  suit,  .should  be  restored, 
so  far  only  as  to  include  that  Order  of  dismissal,  with  tlie  declaration  and  alteration 
above  stated,  and  that,  with  a  view  to  the  due  enforcement  of  the  Order  of  Her 
Majestv  in  Council,  the  High  Court  should  be  directed  to  remand  the  cause  to  the 
Court  below,  and  to  order  the  decree  of  dismissal  simply  to  be  restored,  with  the  above 
declaration  and  alteration.  And  their  Lordships  will  further  advi.se  Her  Majesty, 
that  each  party  should  pay  their  own  costs  of  the  appeal  to  the  Sudder  Court,  hereby 
partly  reversed  :  and  tliat  any  costs  of  such  last  appeal  as  may  have  been  decreed  and 
paid,  and   which   ai'c   inconsistent  with  sucli  Order  of  Her  Majesty,  should  be   re- 
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funded,  or  dtherwiso  dealt  with  as  justice  may  require.  Their  Lordships  think,  that 
the  Appt'Uants  are  entitled  to  the  ordinary  costs  of  this  appeal;  but  they  are  of 
opinion,  that  those  costs  ought  not  to  have  been  swollen,  by  the  severance,  in  defence 
of  the  four  persons  representing  the  original  Mortgagees,  and  the  presentation  of 
two  distinct  appeals.    They  will  direct  the  Registrar  to  tax  these  co.sts  accordingly. 

By  the  t'rder  in  Council  njade  on  the  appeal,  it  was  ordered,  that  the  decree  of  the 
late  Sudder  Dewanny  Adawlut  at  Calcutta,  of  the  2tith  June,  [202]  1862,  be  reversed, 
except  so  far  as  it  reversed  the  decision  of  the  Court  below,  and  that  it  be  declared 
that  the  mortgage,  lease,  and  agreement  mentioned  in  the  plaint,  and  there  alleged 
by  the  Plaintiffs  to  constitute  one  mortgage  security,  did  constitute  that  one  security, 
that  the  Mortgagees  were  the  Lall  Defendants,  and  the  Defendant.  Koy  Ram  Kishen 
Doss,  was  only  their  Agent,  and  had  no  interest  in  the  lease  or  agreement  distinct 
from  that  of  tlie  Mortgagees,  who  are  accountable,  as  Mortgagees  in  possession,  to  the 
Plaintiffs  in  this  suit  for  all  moneys  received  by  them  in  respect  of  the  rents  and 
profits  of  the  mortgaged  i)roperty,  by  virtue  of  the  lease  ;  that  the  three  instruments 
were  entered  into  with  a  view  to  evade  the  usury  laws,  by  a  device  or  mean,  within 
the  meaning  of  the  9th  section  of  Regulation  XV.  of  1793,  and  that  the  Plaintiffs 
were,  and  are,  entitled  to  redeem,  at  any  time,  though  before  the  expiration  of  the 
twenty  years'  term  created  by  the  Lease,  on  payment  or  satisfaction  of  all  that  may 
be  due  on  the  mortgage  securities  for  jirincipal  money,  interest,  and  costs,  such 
interest  to  be  calculated  at  twelve  per  cent.  ;  but  that  it  appearing  that  the  Plaintiff's 
have  failed  to  prove  that  the  mortgage  debt,  with  interest  and  costs,  had  been 
satisfied  at  the  time  of  the  institution  of  the  suit,  the  suit  is  to  be  dismissed  without 
costs,  and  the  decree  of  the  Zillah  Court,  of  the  '20th  of  May,  1859,  for  the  dismissal 
of  the  Plaintiffs'  suit,  restored,  so  far  only  as  to  include  that  Order  of  dismissal, 
with  the  declaration  and  alteration  aljove  stated,  and  with  a  view  to  the  due  enforce- 
ment of  this  Order,  Her  Majesty  is  further  pleased  hereby  to  direct  the  High  Court 
to  remand  the  cause  to  the  Court  below,  and  to  [203]  order  the  decree  of  dismissal 
simply  to  he  restored,  with  the  above  declaration  and  alteration  ;  and  that  each 
party  are  to  pay  their  own  costs  of  the  appeal  to  the  Sudder  Court,  hereby  partly 
reversed  :  and  that  any  costs  of  such  last  appeal  as  may  have  been  decreed  and  paid, 
and  which  are  inconsistent  with  this  Order,  are  to  be  refunded,  or  otherwise  dealt 
with  as  justice  may  require. 

[See  Rajah  Suttosurrun  Ghoml  v.  M oh esch  under  Mifter,   1868,   I'i  Moo.  Ind.  App. 
26.3;  Wwe  v.  Jiigfiohinulhoo  Base,  1869.  12  Moo.  Ind.  App.  477.] 


MUTTUSAWMY  JAGAVERA  YETTAPPA  NAICKER,  Zemindar  of  Yetteyapooram, 
—Appellant;  VENCATASWARA  YETTAYA—Ee-spondent  *  [Dec.  2,  1868]. 

On  appeal  from  the  Uirjh  Court  of  Judicature  at  Madras. 

Suit  by  illegitimate  Son  of  a  deceased  Zemindar,  one  of  the  Soodra  class,  by  a 
Dasi,  or  dancing  girl,  kept  in  his  Zenana  as  his  Concubine,  and  recognized 
by  him  as  his  Sou,  against  the  Zemindar  in  possession,  for  maintenance  out 
of  the  income  of  the  Zemindary.  The  Civil  Court  recognized  the  Plaintift"s 
title,  and  directed  the  payment  of  Ra.  2500  for  maintenance  out  of  the 
private  property  of  the  late  Zemindar.  The  High  Court,  on  appeal  sus- 
tained the  Court's  decree,  but  did  not  determine,  whether  the  maintenance 
was  a  charge  on  the  zemindary,  or  on  the  private  estate  of  the  late  Zemin- 
dar : — Held,  on  appeal:  — 

First,    that,    as    the    Son    was    recognized  by  his  natural  Father,  it  was  not 

*  Present: — Members  of  the  Judicial  Committee — The  Right  Hon.  Lord  Chelm.s- 
ford,  the  Right  Hon.  Sir  James  \Villiam  Colvile.  the  Right  Hon.  the  Lord  Justice 
Wood,  and  the  Right  Hon.  the  Lord  Justice  Selwyn.  Assessor. — The  Right  Hon. 
Sir  Lawrence  Peel. 
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essential  to  his  title  to  uiaiiiteuaiice  that  he  should  have  been  bom  iu  the 
house  of  liis  Father,  or  of  a  Concubine  jiossessing  a  peculiar  stalun  therein  ; 
hut, 
Secondly,  iu  the  absence  of  evidence  that  there  wiis  private  laopei'ly  of  the 
late  Zemindar  which  descended  to  the  Defendant,  and  of  any  declaration, 
iu  the  decree  of  the  High  Court,  that  the  zeniiudary  was  chargeable  with 
such  maintenance,  the  Judicial  Committee  remitted  the  cause,  with  a 
declaration  of  the  Plaintiff's  status,  as  an  illegitimate  Son  of  the 
late  Zemindar,  and  cunseciuent  right  to  maintenance;  leaving  it  for  the 
High  Court  to  determine,  whether  the  decree  should  be  varied,  by 
directing  maintenance  to  be  paid  out  of  the  income  of  the  zemindary,  or 
wliether  it  should  direct  any  further  inquiry,  in  order  to  ascertain,  wliether 
there  was  any  other  jJroperty  of  tlie  late  Zemindar  upon  which  it  could 
be  charged  [12  Moo.  Ind.  App.  215]. 

This  was  an  appeal  from  a  decree  of  the  High  Court  of  Madra.s,  which  affirmed 
a  decree  of  the  Civil  Court  of  Tiunevelly,  awarding  to  the  Kespondent,  as  the 
illegitimate  Son  of  the  Appellant's  [204]  eldest  Brother,  Kumara  Naicker,  a  former 
Zemindar,  an  annual  maintenance  of  Ks.  I'dUO  a  year  from  certain  villages,  forming 
1  he  private  property  of  the  present  Zemindar's  family. 

■The  questions  raised  on  the  appeal  were,  first,  whether  Respondent  was  the 
illegitimate  Son  of  Kumara  Naicker,  the  former  Zemindar?  and,  secondly,  if  so, 
whether  he  was  entitled  to  maintenance,  and  the  amount  thereof,  and  out  of  the 
zemindary,  or  what  other  property,  if  any,  of  Kumara  Naicker? 

The  circumstances  of  the  case  were  these:  — 

The  Appellant's  Father,  the  then  Zemindar  of  Yetteyapooram,  died  in  the  year 
1840,  leaving  three  sons,  Kumara,  Yencataswara,  and  the  Appellant,  Muttusawmy. 
The  family  is  of  the  Soodra  caste.  The  eldest  Son  was,  on  the  death  of  his  Father, 
installed  with  pattam  of  the  zemindar}'. 

The  Respondent  claimed  to  be  an  illegitimate  Son  of  Appellant's  eldest 
Brother,  Kumara  Naicker.  The  Respondent's  Mother,  Avudai  Jangam  was  a  Dasi, 
or  dancing  girl,  formerly  attached  to  a  Pagoda  [205]  at  Kalugumalai,  within  the 
zemindary.  The  Respondent's  case  was,  that  he  was  born  after  his  Mother  was 
taken  as  a  Concubine  into  the  Zenana  of  the  Palace ;  but  the  Appellant  contended, 
that  when  she  first  came  into  the  Zenana  of  Kumara  Naicker,  she  brought  the  Re- 
spondent, then  about  a  year  old,  with  her,  and  that  the  Respondent  was  Ijorn  at 
Kumulagai,  whilst  his  Mother  was  a  dancing  girl  in  the  Pagoda.  There  was  no  ques- 
tion that  Respondent's  Mother  afterwards  resided  in  the  Zenana  at  Yetteyapooram  as 
the  Concubine  of  Kumara  Naicker. 

In  his  lifetime  Kumara  Naicker  made  a  Pooroopu  Manyam  grant  of  a  village 
called  Pudupatti,  part  of  the  zemindary,  to  the  Respondent's  Mother  and  her  male 
issue,  and  the  income  of  the  village  was  enjoyed  by  the  Respondent's  Mother  till 
the  death  of  Kumara  Naicker,  whicli  event  took  place  in  May,  1853.  As  Kumara 
Naicker  died  without  legitimate  issue,  Yencataswara  Naicker,  his  next  Brother, 
succeeded  to,  and  entered  into  possession  of,  the  zemindary,  when  he  resumed  posses- 
sion of  the  village  of  Pudupatti  as  part  of  the  zemindary. 

In  consequence  a  suit.  No.  1  of  1858,  was  brought  by  the  Respondent  and  his 
Mother  against  Yencataswara  Naicker,  claiming  the  village  under  the  Manyam 
grant,  but  it  was  decided  against  them,  on  the  ground  of  informality  of  the  regis- 
tration. The  Respondent,  in  that  suit,  described  himself  as  the  Son  of  the  late 
Zemindar,  and  urged  that  the  Manyam  grant  was  valid,  as  being  to  the  heirs  of  the 
zemindary;  but  the  fact  that  the  Respondent  and  his  Mother  were  the  heirs,  was 
denied  by  the  then  Zemindar.  The  suit  terminated  by  a  decree  of  the  [206]  Sudder 
Court,  dated  the  2'2nd  of  September,  1860,  in  favour  of  the  Appellant,  who,  by  tlie 
death  of  his  Brother,  Yencataswara  Naicker,  in  1859,  had  succeeded  as  Zemindar. 

On  the  7th  of  September,  1863,  the  Respondent  brought  the  present  suit,  in 
the  Court  of  the  Principal  Sudder  Ameen  of  Tinnevelly,  against  the  Ajipellant, 
claiming  to  be  a  Son  of  the  Appellant's  elde.st  Brother,  Kumara  Naicker,  and  stating 
that  the  Appellant's  second  Brother,  the  late  Zemindar,  on  the  death  of  the  Re- 
spondent's Father,  took  possession  of  the  ornaments,  etc.,  worn  by  the  Plaintiff 
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and  his  Mothor,  as  well  us  of  the  Melaramuanai.  etc.,  belonging  to  them.  :ind  the 
■whole  of  the  propert}-  in  it.  and  turned  out  the  I'laintift'  and  his  Mother,  in  1854, 
and  praying  that  a  deeree  might  l)e  jiassed  awarding  to  the  Plaintiii'  and  liis  heirs, 
on  aeeoiint  of  their  maintenance,  a  sum  of  Ks.  8-iOO  per  annum,  at  Ks.  700  a  niontli, 
to  be  annually  paid  from  the  income  of  the  zemindary. 

The  Appellant,  by  his  answer,  denied  that  the  Plaintiff  was  the  Son  of  his  eldest 
Brother,  stating  that  he  was  born  of  a  dancing  girl,  while  slie  was  attached  to  the 
Pagoda  of  Kalugumalai .;  that  the  Plaintiff's  Mother  had  obtained  from  the  Defend- 
ant's eldest  Brother  property,  valued  at  a  lac  of  rupees,  and  after  referring  to  the 
above  suit,  submitted  that  the  Plaintiff  had  never  before  claimed  maintenance,  and 
that  his  claim  for  maintenance  out  of  the  zemindary  was  contrary  to  law. 

Issues  were  framed,  first,  whether  the  Plaintiff's  Mother  was  the  permanent 
concubine  of  the  late  Zemindar,  and  secondly,  whether  the  Plaintiff  was  born  to  the 
late  Zemindar.  Kumara  Xaioker. 

The  Plaintiff  examined  two  writnesses.  The  first  [207]  witness  had  been  the 
Vakeel  employed  by  Plaintiff's  Grandmother  in  certain  criminal  proceedings  insti- 
tuted by  her  in  185-1:  against  the  late  Zemindar,  Vencataswara,  the  second  Brother, 
which  had  ended  in  a  compromise,  eft'ected  by  a  Razinamah,  in  which  instrument 
the  Respondent  was  described  as  the  Son  of  the  late  Zemindar,  Kumara 
Naicker,  and  Nephew  of  the  then  Zemindar,  Vencataswara  Naicker,  his 
paternal  junior  Uncle. — He  was  called  to  prove  that  the  Respondent's  Mother 
had  been  taken  into  the  Zenana  of  Kumara  Naicker  ;  he  spoke  also  of  ceremonies 
having  been  performed  by  the  Zemindar  at  the  birth  of  the  Resjwndent.  The  second 
witness  proved,  that  the  Plaintiff's  Mother  brought  a  child  with  her  when  the  Zemin- 
dar took  her  into  keeping,  and  that  Plaintiff'  was  that  child.  Tlie  documentary 
evidence  consisted  of  the  Razinamah,  above  mentioned,  and  the  Order  for  carrying 
it  out,  wherein  the  Respondent  was  described  as  the  natural  son  of  the  Appellant's 
elder  Brother. 

The  Defendant  examined  five  witnesses,  all  of  whom  were  connected  with  the 
Pagoda  of  Kalugumalai,  among  w^hom  were  the  Priest,  Teacher,  monegar,  and  a 
dancing  girl.  They  stated,  that  the  Plaintiff's  Mother  was  a  Dasi,  or  dancing  girl, 
in  the  Pagoda  till  her  seventeenth  or  eighteenth  year,  before  she  was  the  Zemindar's 
Concubine  ;  that  she  had  a  male  child  whilst  she  was  a  dancing  girl  :  that  the  child 
was  two  years  old  when  she  went  to  Yetteyapooram. 

On  the  llth  of  November,  1863,  the  Official  Principal  Sudder  Auieeu  (A.  P.  Sree- 
nevasa)  dismissed  tlie  suit  with  costs.  Tlie  reasons  given  by  the  Court,  were  that  the 
relationship  of  the  Plaintiff'  to  the  late  Kumara  Naicker  was  sought  to  be  estab- 
[208]-lished  by  only  one  witness,  whose  evidence  was  mere  hearsay,  whilst  the  Re- 
spondent's second  witness  had  proved,  to  the  satisfaction  of  the  Court,  that  the 
Plaintiff"  had  been  born  before  his  Mother  was  taken  as  Concubine  by  the  late  Zemin- 
dar ;  that  the  alleged  admission  of  the  relationship  by  a  former  Zemindar,  in  tlie 
Razinamah  in  the  criminal  proceedings,  in  which  the  relationship  was  not  in  issue, 
was  to  be  looked  upon  with  extreme  jealousy;  and  that,  in  the  suit.  No.  1,  of  1858, 
the  Zemindar  had  denied  the  heirship  of  the  Plaintiff,  and  even  if  he  had  not  denied 
it  in  that  suit,  that  the  factum  of  the  Manyam  grant  and  its  legality  were  alone  then 
being  inquired  into. 

The  Respondent  appealed  to  the  Civil  Court  of  Tinnevelly.  on  the  ground  that  his 
first  witness's  evidence  was  sufficient;  that  his  relationship  to  the  Zemindar 
had  been  admitted  by  the  Razinamah  and  Order  of  the  Magistrate,  and  not  objected 
to  in  the  pleading  in  the  suit.  No.  1,  of  1858,  and  that  it  appeared  from  the  Manyam 
grant  that  he  was  not  born  until  after  the  date  of  that  document,  i.e.,  the  25th  of 
December,  18-10.     The  Plaintiff'  filed  further  documentary  proofs. 

The  Civil  Court  of  Tinnevelly  (W.  Hodgson,  Esq.,  Acting  Civil  Judge),  on  the 
31st  of  March,  1864,  reversed  the  decree  of  the  Principal  Sudder  Aiiieen,  and  awarded 
to  the  Plaintiff,  as  the  illegitimate  son  of  Kumara  Naicker,  a  maintenance  of  Rs. 
2500,  to  be  paid  annually  by  the  Appellant  from  the  villages  forming  the  private 
property  of  the  present  Zemindar's  family.  The  reasons  given  by  the  Civil  Court 
were: — Tliat  the  late  Vencataswara  Naicker  had,  in  the  suit.  No.  1.  of  1858,  ad- 
mitted that  Respondent's  Mother  was  the  Concubine  of  the  former  Zemindar,  [209] 
Kumara  Naicker  ;  that  although  the  Manyam  grant  by  him  was  to  the  Plaintiff's 
Mother  for  her  and  her  male  issue,  it  must  be  implied  that  he  contemplated  a  pro- 
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\  isiori  for  her  male  issuf  by  liiiuself,  to  the  exclusion  of  all  other  Claimants;  that 
tUf  evidence  of  the  Itesjjondent's  second  witness  was  improbable,  from  the  imjiossi- 
bility  of  a  girl  of  ten  or  twelve  years  becoming:  a  Mother;  that  the  hearsay  evidence 
of  the  Plaintiff's  first  witness  was  admissible  and  credible;  tiiat  tlie  Plaintiff  was 
proved  to  have  been  born  in  January,  1841;  that  the  relationsiiip  had  been  ad- 
mitted b}-  the  Raziuamah,  in  the  criminal  proceedings,  in  185i,  against  Vencata- 
sw  ara  Naicker  ;  that  iu  the  suit  of  1858,  Vencataswara  Naicker  liad  not  distinctly 
denied  that  the  Plaintiff  was  the  son  of  Kumara  Naicker,  and,  referring  to  the 
annual  produce  of  the  village  comprised  iu  the  Manyam  grant  as  Rs.  2726.  1.  5., 
and  considering  the  position  of  the  present  holder  of  the  estate,  as  paying  an 
annual  revenue  to  Government  of  a  lac  of  rupees,  he  awarded  Rs.  2500  to  be  paid 
annually  to  the  Plaintiff  by  the  Appellant,  from  the  villages  forming  the  private 
property  of  the  Zemindar's  family. 

Against  this  decree  the  Appellant  brought  a  special  appeal  to  the  High  Court, 
assigning  the  following  reasons: — That  the  Respondent  had  no  claim  for  main- 
tenance upon  the  Appellant  ;  that  his  maintenance  could  not  be  a  charge  upon  the 
e>tate;  that  the  Appellant's  plea  that  the  Plaintiff's  Mother  had  received  a  lac  of 
rupees  from  the  Plaintitf's  alleged  Father  had  not  been  taken  into  consideration 
l)y  the  Court;  that  the  liespondent  was  only  entitled  to  mere  subsistence,  and  that 
the  income  awarded  was,  as  a  matter  of  law,  e.x'cessive. 

[210]  The  High  Court,  consisting  of  Mr.  Justice  Frere  and  Mr.  Justice  Hollo- 
way,  by  a  decree,  dated  the  3rd  of  January,  1865,  confirmed  the  decree  appealed 
from.  The  reasons  given  by  the  High  Court  were,  first,  that  there  was  no  appear- 
ance of  any  other  property  than  that  of  the  zemindary,  and  that  the  fastening  of 
a  life-rent  upon  that  was  illegal ;  secondly,  that  the  Concubine  of  whom  the  Plain- 
tiff was  born  was  not  a  Slave  girl,  and  that  the  right  to  maintenance  was  confined 
to  those  l)orn  of  the  "  familia  "  of  the  deceased;  and,  thirdly,  that,  in  point  of  law, 
the  amount  awarded  was  e.vcessive,  and  the  Court  held,  that  the  judgment  of  the 
Civil  Judge  having  indicated  the  possession  of  private  property  by  the  Zemindar, 
that  objection  was  inapplicaljle,  and  stated  that  the  cjuestion  really  was,  whether 
this  Son,  not  being  tile  child  of  a  female  slave,  was  entitled  to  maintenance,  and 
that,  although  it  had  been  argued  that,  being  the  son  of  a  Soodra,  lie  was,  perhaps, 
entitled  to  the  inheritance,  although  illegitimate,  and  the  Court,  after  referring 
to  W.  H.  Maciuighten's  "  Hindu  Law,"  Vol.  I.  p.  18,  came  to  the  conclusion  that,  as 
the  illegitimate  Son  of  a  Soodra.  he  was  entitled  to  maintenance;  and  that, 
although  he  might  have  lieen  entitled  to  the  inheritance,  on  the  ground  that  ille- 
gitimate Sous  of  Soodras  were  entitled  to  inherit,  yet,  having  lost  the  inheritance, 
he  was  entitled  to  maintenance;  and  as  the  amount  of  maintenance  was  not  a 
cjuestion  of  law,  the  special  appeal  was  dismissed  with  costs  (see  case  reported,  2 
High  Court  of  Madras  Cases,  293). 

The  present  Appellant  presented  a  petition  for  review  of  judgment,  under 
section  376  of  the  Civil  [211]  Procedure  Code,  which,  by  an  Order  of  the  High 
Court,  dated  the  27tli  of  March,  1865,  was  refused  with  costs. 

The  Appellant  did  not  apply  to  the  High  Court  for  leave  to  appeal  to  England, 
as  that  Court  had  held,  that  they  were  bound  by  the  amount  of  the  judgment,  but 
presented  a  petition  to  Her  Majesty  in  Council,  praying  for  special  leave  to  appeal 
against  the  decree  of  the  Civil  Court  of  Tinnevelly,  dated  the  31st  of  March.  186-1, 
and  of  the  High  Court  of  the  3rd  of  January,  1865. 

Special  leave  to  appeal  having  been  granted  (see  10  Moore's  Ind.  App.  Cases, 
313),  the  appeal  came  on  for  hearing. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  W.  W.  Mackeson,  (J.C,  for  the  Appellant.— There 
is  no  evidence  that  the  Resjiondeut  was  the  illegitimate  Son  or  the  heir  of  the  late 
Zemindar,  Kumara  Naicker.  Even  if  the  fact  of  his  lieing  such  illegitimate  Son 
were  established,  he  could  have  no  right  to  a  maintenance  to  be  charged  on  the 
zemindary,  which  is  indivisible.  Neither  could  he  claim  by  hereditary  right,  as 
in  the  case  of  a  Son  of  a  female  slave.  It  is  clear  he  could  not  succeed  to  the  in- 
heritance of  his  putative  Father:  Cliuofwi/d  Run  Murd'im  Syrvx.  Sa/iiib  Purlu- 
hadSynil  Moore's  Ind.  App.  Cases,  18,  49).  The  right  to  maintenance  can  only  attach 
to  the  private  property  of  the  late  Zemindar,  and  there  is  no  i)roof  that  he  pos- 
sessed any  private  propert}',  or  that  any  private  estate  descended  to  the  Appellant. 
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llk'gui-[212]iiiate  cliildreii,  nut,  born  of  the  "  familia,'  but  of  a  Dasi,  or  daociug 
girl,  a  wouiau  of  a  caste  cohabitiug  with  different  men,  are  uot  entitled  to  main- 
tenance. Tliej'  are  uot  the  class  of  illegitimate  children  who  are  said  to  be  entitled 
to  maintenance  by  reason  of  the  Mother  being  the  Mistress  of  their  Father,  the 
Mitacshara,  c.  1,  sec.  XII.,  cl.  3  ;  W.  H.  Macuaghteu's  Princ.  of  "  Hindu  Law,''  Vol.  I. 
p.  18.  Even  if  the  Respondent  were  so  entitled,  the  sum  awarded  by  the  Court  for 
maintenance  was  excessive.  It  is  in  evidence  that  he  and  his  Mother  received,  and 
were  in  possession  of,  large  property  from  the  late  Zemindar,  Kuiuara  Naicker  ; 
which  would  operate  as  a  bar  to  his  right  to  maintenance.  But,  la.stly,  we  submit, 
that  the  decree  cannot  stand,  as  the  High  Court  has  left  untouched  the  question, 
whether  the  right  of  maintenance  attaches  to  the  zemindary,  or  whether  upon  the 
private  property,  if  any,  the  Appellant  succeeded  to  on  his  Brother's  death. 

Mr.  Field,  y.C,  and  Mr.  Leith,  for  the  Respondent. — By  the  Hindoo  Law  the 
Respondent  w^as  entitled  to  maintenance.  If  he  had  been  the  issue  of  a  slave  girl 
he  would  have  been  entitled  as  lieir,  ^V.  H.  Macnaghten's  "  Princ.  of  Hindu  Law," 
Vol.  I.,  p.  IS.  It  was  decided  by  the  Zillah  Judge,  that  he  was  the  illegitimate 
sou  of  Kumara  Xaicker,  who  was  a  Hindoo  of  the  Soodra  class.  It  is  immaterial 
whether  his  Mother,  who  is  admitted  to  have  been  the  Concubine  of  Kumara  Naicker, 
was  or  was  uot  a  slave  girl.  There  w-as  uot  sufficient  evidence  to  support  the  allega- 
tion, that  the  Respondent  had  been  otherwise  provided  by  his  deceased  Father,  [213] 
Kumara  Naicker,  during  his  lifetime.  [Sir  James  W.  Colvile. — We  find  the  second 
record  issue  in  your  favour;  you  will  contine  yourself  to  the  point,  wiiether  the 
charge  for  maintenance  is  to  attach  on  the  private  property  of  the  Appellant  or 
the  zemindary  he  succeeded  to  I]  The  allegation  in  the  plaint  is,  that  the  charge  is 
upon  the  income  of  the  zemindary.  There  is  no  distinction  in  law  between  a  zemin- 
dary and  other  projDerty,  as  regards  the  uiainteuauce  of  au  illegitimate  Son,  the 
same  being  a  charge  alike  on  both,  and  we  submit  the  Appellant  succeeded  as  heir 
to  Kumara  Naicker  subject  to  the  legal  charges  on  the  zemindarj^,  including,  there- 
fore, of  course,  the  maintenance  of  the  Respondent.  Tiie  High  Court  was  right  in 
holding  that  the  amount  of  maintenance  decreed  by  the  Zillah  Court  was  not  a 
question  of  law,  but  one  of  discretion,  and,  therefore,  not  such  as  could  be  the  subject 
of  a  special  appeal. 

Their  Lordships,  at  the  conclusion  of  the  arguments,  expressed  their  opinion, 
that  the  decree  appealed  from  ought  to  be  varied,  but  reserved  their  judgment,  which 
was  now  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Dec.  23,  1868).— The  suit  out  of  which  this 
appeal  has  arisen  was  brought  by  the  Respondent,  claiming  to  be  an  illegitimate  Sou 
of  a  former  Zemindar  of  Yetteyapooram,  against  the  Appellant,  the  present  Zemin- 
dar, for  maintenance  out  of  the  income  of  the  zemindary. 

The  suit  was  brought  in  the  Court  of  the  Principal  Sudder  Auieen  of  Tinnevelly, 
although  that  Court  has  no  jurisdiction  where  the  matter  in  dispute  is  of  a  value 
exceeding  Rs.  10,000.  The  Appellant,  huw-[214]-ever,  did  not  plead  to  the  juris- 
diction ;  and  the  parties  proceeded  to  try  the  right  in  that  Court,  treating  the  suit 
as  one  for  the  sum  Rs.  8400,  the  amount  claimed  for  one  year's  maintenance.  The 
consequences  of  this  procedure  were,  that  an  appeal  lay  from  the  Court  of  the  Prin- 
cipal Sudder  Ameen  to  the  Zillah  Judge;  that  the  judgment  of  the  latter  upon  any 
issue  of  fact  was  final,  in  India,  and  could  only  be  brought  before  the  High  Court  at 
Madras,  by  special  appeal,  on  some  alleged  error  iqion  a  point  of  law  or  procedure. 

The  issues  in  the  cause  were,  first,  whether  the  PIaintift"s  Mother  was  in  the  ex- 
clusive and  permanent  keeping  of  the  former  Zemindar  of  Yetteyapooram  as  his 
Mistress ;  and,  secondly,  whether  or  not  the  Plaintiff  was  the  illegitimate  issue  of  the 
said  Zemindar  by  that  woman,  and,  as  such,  entitled  to  maintenance. 

The  Principal  Sudder  Ameen  held,  that  the  Plaintiff  (the  Respondent)  had  failed 
to  prove  his  title,  and  dismissed  the  .suit  with  costs.  The  Civil  Judge,  on  appeal, 
by  his  decree  of  the  31st  of  March,  1861,  determined  both  the  above  issues  in  the 
Respondent's  favour,  declared  him  entitled  to  maintenance  at  the  rate  of  Rs.  2500 
per  annum,  and  decreed  that  this  amount  should  be  paid  annuallv  by  the  Appellant 
"  from  the  villages  formino-  the  private  property  of  the  present  Zemindar  (the  Ap- 
pellant's) family."     This  decree  was  brouo;ht  by  special  appeal,  upon  urounds.  some 
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of  which  will  be  hereafter  considered,  before  the  High  Court  of  Madras, — which, 
on  the  3rd  of  January,  1865,  dismissed  such  appeal;  and,  on  the  27th  of  March  in 
the  same  year,  rejected  an  application  for  review  of  judgment,  with  costs.  [215] 
The  Appellant,  having  obtained  Her  Majesty's  special  leave  to  appeal,  has  brouglit 
this  appeal  against  the  decree  of  the  High  Court  and  that  of  tlie  Zillali  Court  of 
Tinnevelly;  and  all  questions  in  the  cause,  whether  of  fact  or  of  law,  are,  of  course, 
open  to  him  upon  it. 

Their  Lordships,  at  the  close  of  the  argument  for  the  Appellant,  intimated  that, 
in  their  opinion,  the  second  issue  had  been  projierly  found  in  favour  of  the  Respon- 
dent. They  will  now  state  their  reasons  for  coming  to  that  conclusion,  and,  in 
so  doing,  will  briefly  recapitulate  the  facts  of  the  case. 

The  Appellant's  Father,  the  then  Zemindar  of  Yetteyapooram,  died  in  1840, 
leaving  three  Sons,  namely,  Kumara  Naicker,  the  alleged  Father  of  the  Respondent, 
Vencataswara,  and  the  Appellant.  The  zemindary,  which  is  impartible,  descended 
in  the  first  instance,  to  Kumara  Naicker  alone  ;  and  he  shortly  afterwards,  but 
certainly  before  the  25tli  of  December,  1840,  brought  into  his  zenana,  as  his  Concu- 
bine, Avudai  Jangam,  the  Mother  of  the  Respondent.  She  was  the  daughter  of  a 
Dasi,  or  Nautch  girl,  attaclied  to  a  Pagoda,  which  seems  to  be  one  of  the  apimrten- 
ances  of  the  zemindary,  and  if  .she  had  not  then  begun  to  follow,  would  no  doubt,  but 
for  her  introduction  into  the  Zemindar's  zenana,  have  followed,  her  Mother's  profes- 
sion, with  its  ordinary  incident,  prostitution. 

On  the  25th  of  December,  1840,  the  Zemindar  e.xecuted  in  her  favour  an  instru- 
ment which  will  be  afterwards  considered.  He  built  her  a  House  within  the  precincts 
of  his  Palace,  and  up  to  the  time  of  his  death,  which  took  place  in  May,  1853,  she 
continued  to  be  his  favourite  Mistress.  So  far  the  parties  wore  [216]  agreed  ;  but 
whilst  the  Respondent  contends  that  he  is  the  Son  of  the  Zemindar  by  Avudai,  and 
born  after  her  introduction  into  the  zenana,  the  Appellant  insists,  that  at  that  time, 
and  when  her  connection  with  the  Zemindar  began,  she  had  for  some  years  been  a 
public  dancing  girl  attached  to  the  Pagoda,  and  that  she  brought  with  her  into  the 
Palace  the  Respondent,  who  was  then  at  least  twelve  months  old,  and  her  child  by  an 
uncertain  Father. 

On  the  death  of  Kumara  Naicker,  his  ne.xt  Brother,  Vencataswara,  succeeded 
to  the  zemindary.  He  lost  little  time  in  turning  out  Avudai  and  her  Son  ;  for  in 
November,  1854,  we  find  that  the  latter  had  brouglit  a  criminal  charge  in  the  Magis- 
trate's Court  against  the  Zemindar  and  his  retainers  for  an  alleged  forcible  entry, 
and  the  abstraction  of  jewels  of  considerable  value.  This  charge  ended  in  the 
razinamah,  or  instrument  of  compromise,  and  the  Magistrate's  Order  thereon,  both 
bearing  date  the  6th  of  November,  1854.  In  this  razinamah,  the  Respondent 
is  described  as  the  Son  of  the  late  Zemindar  of  Yetteyapooram,  and  in  the  body  of 
the  instrument  Vencataswara  is  spoken  of  as  "  the  paternal  junior  Uncle  of  the 
Complainant  ;  "  and  in  the  Magistrate's  Order  the  fact  of  the  Complainant  being 
'■  the  natural  Son  of  the  first  Defendant's  elder  Brother  "  is  expressly  assigned  as  a 
reason  for  admitting  the  compromise. 

Three  years  after  this,  and  in  November,  1857,  the  Respondent  commenced  a 
suit  for  the  recovery  of  the  property  which  was  the  suliject  of  the  Pooroopu  grant  of 
the  25th  of  December,  1840,  from  wliich,  with  his  Mother,  he  had  been  ejected  by 
Vencataswara.  In  his  plaint  he  described  himself  as  the  Son  of  Kumara  Naicker, 
the  late  Zemindar  of  Yetteyapooram.  The  [217]  answer  of  the  Zemindar  imjieached 
the  validity  of  the  grant  by  his  predecessor  of  a  village  forming  part  of  the  zemin- 
dary. The  reply  of  the  Respondent  on  this  point  was,  in  efFect,  that  his  Mother, 
being  of  parallel  grade  with  the  Wife  of  his  Father,  the  Zemindar,  he,  as  the  illegiti- 
mate son  of  a  Soodra  by  a  Soodra  woman,  was  in  the  class  cajiable  of  inheriting  the 
zemindary,  and,  therefore,  that  the  grant  waB  good.  In  his  rejoinder,  Vencataswara 
said,  that  "  the  mere  allegation  that  the  second  Plaintiff  was  of  parallel  grade  with  the 
Wife,  was  sufficient  to  show  that  she  was  not  a  legal  wife,  but  a  woman  as  represented 
in  the  answer;  and  that  no  one  would  think  the  Plaintiffs  were  heirs  to  the  zemin- 
dary." But  he  did  not  then  controvert  the  Respondent's  title  by  a  direct  denial  that 
he  was  the  Son  of  Kumara  Naicker,  the  course  which,  though  the  fact  was  not 
necessarilv  in  issue  in  that  suit,  we  should  have  expected  the  Zemindar  to  take,  had 
the  case  touching  the  Respondent's  birth  which  is  now  set  up  by  the  Appellant  been 
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that  \vliii,-li  was  tlieii  received  by  the  family.  The  earliest  assertion  of  that  case  uf 
which  there  is  any  evidence,  is  to  be  found  in  the  answer  made  in  this  suit  by  Ven- 
cataswara  some  time  in  or  about  the  year  1859,  to  the  ground  of  appeal  filed  by  the 
Kespondcnt  ou  his  appeal  to  the  Zillah  Court  against  the  decree  of  the  Principal 
Sudder  Ameeu,  dismissing  his  claim  to  this  village.  In  one  paragraph  of  that 
answer  it  is  stated,  that  "the  record.s  show,  that  the  first  Plaintiff  was  born  before 
the  second  Plaintiff  was  kept  by  the  late  Zemindar,  and  the  statement  that  they  are 
blood  relations  is  incorrect."  In  these  proceedings,  therefore,  their  Lordships  find 
strong  grounds  for  coming  to  the  conclusion,  that  the  Respondent,  for  several  years 
after  [218]  the  death  of  Kumara,  continued  to  be  reputed,  and  admitted  to  be, 
the  natural  Son  of  that  Zemindar. 

The  decision  of  the  suit  for  the  village  which,  in  the  Zillah  Court,  as  well  as  in  that 
of  the  Principal  Sudder  Ameen,  and  on  a  special  appeal  to  the  Sudder  Dew-anuy 
Adawlut,  was  adverse  to  the  Respondent,  did  not  touch  the  question  of  his  birth. 
It  proceeded  entirely  on  the  ground,  that  the  grant  having  been  made  without  the 
previous  consent  of  Government,  and  not  having  been  registered  in  the  Collector's 
office,  was  not  valid  as  ageinst  the  successor  to  the  Zemindary. 

The  final  decision  in  the  last-mentioned  suit  was  in  September,    1860,  and  the 
present  suit  was  brought  in  September,  1863,  against  the  Appellant,  who,  on  the  death 
of  his  Brother  during  the  interval,  had  succeeded  to  the  zemindary.     The  oral  evi- 
dence upon  the  issue,  whether  the  Respondent  was  the  illegitimate  Son  of  Kumara, 
was  certainly  not  very  strong  on  either  side.     But  if  the  ease  of  the  Appellant  were 
true,  we  should  have  expected  that  he,  a  powerful  Zemindar,  in  possession  of  the 
estate,  w-ith  all  the  family  records,  and  influencing  the  Zilliih  family  dependants, 
would  have  been  able  to  produce  better  evidence  in  support  of  his  case  than  that 
which  he  has  produced.     The  testimony  of  the  Brahmins  and  women  attached  to  the 
Pagoda,  seems  to  their  Lordships  to  be  especially  unworthy  of  credit.     It  has  been 
argued,  that  the  non-mention  of  the  Respondent  in  the  Pooroopu  grant  of  the  25th 
of  December,  1840,  affords  an  inference  that  he  was  not  the  Son  of  the  Zemindar, 
nor,  at  that  time,  so  recognized  by  him.     This  may  be  true,  if  it  be  assumed  that  the 
child  was  then  in  exi.stence  ;  [219]  whilst,  on  the  other  hand,  the  mere  fact  that  the 
Respondent  is  not  mentioned  in  the  deed,  taken  by  itself,  might  afford  an  inference 
in  support  of  the  theory,  that  he  was  not  then  born.     But  if  it  be  assumed  that  he  was, 
as  the  Appellant  alleges,  then  in  exi.stence,  and  known  not  to  be  the  child  of  the 
Zemindar,  it  is  highly  improbable  that  the  deed  should  have  provided  for  her  male 
issue  generally,  without,  at  least,  postponing  the  Respondent  to  any  male  issue  to  be 
thereafter  born  to  the  Zemindar.     And,  again,  if  the  deed  were,  as  it  has  been  argued, 
to  have  been  a  gift  to  the  woman  in  the  nature  of  a  settlement  made  upon  taking  her 
from  the  Pagoda  into  the  exclusive  keeping  of  the  Zemindar,  there  was  no  absolute 
necessity  for  the  mention  of  her  Son,  if  then  in  existence,  whether  he  was  or  was  not 
then  the  Son  of  the  Zemindar.     Upon  the  whole  case  their  Lordships  think,  that  the 
evidence  for  the  Respondent,  confirmed  as  it  was  by  the  razinamah,  and  other  evi- 
dence of  recognition  by  the  family  after  the  death  of  Kumara,  outweighed  that  on  the 
Appellant's  side,  and  justified  the  finding  of  the  Zillah  Judge  of  the  second  issue  in 
his  favour.     Tliey  are  satisfied  that  Kumara  Naicker  in  his  lifetime  recognized  the 
Respondent  as  his  Son  ;  and  they  see  no  sufficient  grounds  for  doubting  that  the 
Appellant  was  in  fact  his  natural  Son.     They  would  have  felt  greater  difficulty  in 
coming,  upon  the  evidence  before  them,  to  a  conclusion  upon  the  question,  whether 
the  Respondent  was  born  after  or  before  the  introduction  of  his  Mother  into  the 
zenana.     The  admission,  in  his  reply,  as  to  his  Mother's  age,  is  of  more  weight  than 
any  of  the  evidence  to  the  contrary,  and  that  is  consistent  with  the  theory  of  his 
birth,  at  least  a  year  [220]  before  she  became  an  inmate  of  the  Zemindar's  zenanah  ; 
and  the  receipts  for  rent  in  his  name,  which  are  dated  as  early  as  February,  1841, 
also  tend  to  support  that  theory.     It  appears,  however,  to  their  Lordships,  that  if  it 
be  established  that  the  Respondent  was  the  natural  Sou  of  this  Hindoo  Father,  and  re- 
cognized by  him  as  such,  it  is  not  essential  to  his  title  to  maintenance  that  he  should 
be  shown  to  have  been  born  in  the  house  of  his  Father,  or  of  a  Concubine  possessing 
a  peculiar  siatii.'i  therein.     They  concur  in  the  judgment  of  the  High  Court  upon 
tliis  point,  against  which  little,  if  anything,  has  been  urged  at  the  Bar. 

Their  Lordships  further  think,  that,  subject  to  the  observations  hereafter  to  be 
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made,  the  amount  of  miiinteuauee  awarded  by  the  Zillah  Judge  is  reasonable.  And 
tliis  being-  so,  they  would  have  recouuuended  Her  Majesty  to  dismiss  the  appeal  and 
contirni  the  decree  below  niinpliciter,  but  for  the  point  which  remains  to  be  considered. 
The  decree  of  the  Zillah  Court  directed,  that  the  amount  awarded  as  maintenance 
be  paid  annually  to  the  Plaintiff  (the  present  Kespondent)  by  the  Defendant  (the 
present  Appellant)  from  the  villages  forming  the  private  property  of  the  present 
Zemindar's  (the  Aiipellaut's)  family.  The  first  ground  of  appeal  insisted  upon  by 
the  Counsel  for  the  Appellant,  on  tlie  special  appeal  to  the  High  Court  of  Madras, 
is  stated  to  have  been,  "  that  there  was  no  appearance  of  any  other  property  than 
that  of  the  Zemindary,  and  the  fastening  of  a  life>rent  on  that  was  illegal." 

The  High  Court  has  sought  to  dispose  of  this  objection  by  saying,  "  The  fact  that 
the  judgment  of  the  Civil  Judge  indicates  the  possession  of  private  [221]  property 
by  the  Zemindar  in  possession,  who  has  inherited  the  whole  property  of  the  l'laintiii"s 
Father,  renders  this  objection,  even  if  tenable,  wholly  inapplicable."  And  it  pro- 
ceeds to  remark,  that  the  question,  whether  maintenance  in  such  a  case  could  be 
charged  on  a  zemindary,  was  still  an  open  one. 

The  objection  involved  two  distinct  propositions.  First,  that  there  was  no  proof 
of  property  other  than  the  zemindary;  and,  secondly,  that  the  maintenance  could 
not  be  charged  on  the  zemindary.  And  the  High  Court  has  avoided  the  decision  of 
the  latter  question,  by  assuming  that  there  was  a  conclusive  finding  on  the  other.  ^  It 
may  have  thought,  that  it  was  bound  to  make  that  assumption  by  the  rule  which 
excludes  questions  of  fact  from  the  province  of  a  special  appeal.  Their  Lordships, 
however,  are  disposed  to  think  that  the  question,  which  is  more  pointedly  raised  by 
the  first  of  the  points  stated  in  the  application  for  a  review,  was  one  which,  on  the 
strictest  construction  of  that  rule,  the  High  Court  was  competent  to  entertain  on  u 
special  appeal.  But,  be  that  as  it  may,  their  Lordships,  who  are  not  subject  to  the 
rule,  are  bound  to  see,  whether  that  part  of  the  decree  of  the  Zillah  Judge,  which 
directed  the  payment  of  the  maintenance  from  the  villages  forming  the  private 
property  of  the  Zemindar,  was  warranted  by  the  pleadings  and  evidence  before  him. 
They  are  of  opinion  that  it  was  not.  The  plaint  sought  for  payment  of  maintenance 
"  out  of  the  income  of  the  zemindary."  There  is  no  trace  in  the  printed  record  of 
any  evidence  of  the  existence  of  property  other  than  the  zemindary,  or  of  the  nature 
of  such  property,  supposing  that  any  does  exist.  It  is  olavious  that  the  nature,  as 
well  as  the  [222]  existence,  of  any  such  property  is  a  material  question.  The  Re- 
spondent maj'  have  a  right  to  be  maintained  out  of  private  property  which  descended 
from  his  Father  to  the  present  Zemindar  ;  yet  he  may  have  none  to  be  maintained 
out  of  private  property  -which  the  Zemindar  has  acquired  in  any  other  way. 

If  the  decree  be  erroneous  as  it  stands,  there  remains  the  question,  whether  it 
ought  not  to  be  simply  varied,  by  directing  payment  of  the  maintenance  out  of  the 
income  of  the  zemindary.  But  the  High  Court  has  failed  to  determine  the  question 
whether  the  zemindary  is  so  chargeable  :  and  the  parties  have  declined,  in  the  present 
state  of  tlie  record,  to  argue  that  question  before  their  Lordships.  In  this  state 
of  things  their  Lordships,  however,  unwilling  to  prolong  this  litigation,  can  but  remit 
the  cause  to  India,  with  a  declaration  of  the  Respondent's  status  as  an  illegitimate 
son  of  the  Zemindar  Kumara  Naicker,  and  of  his  consequent  right  to  maintenance. 

It  -will  be  for  the  High  Court  to  determine,  -whether  the  decree  should  be  varied 
by  directing  the  maintenance  to  be  paid  out  of  the  income  of  the  zemindary,  or 
whether  it  shall  direct  any  further  inquiry  in  order  to  ascertain  whether  there  is 
any  other  property  upon  which  it  can  be  charged.  If  that  Court  shall  find  that 
it  can  be  properly  charged  on  the  income  of  the  zemindary,  their  Lordships  are 
of  opinion  that  the  amount  awarded  by  the  Zillah  Judge,  having  regard  to 
the  Respondent's  status,  is  reasonable  and  ought  to  be  decreed.  But  if  it  cannot 
be  so  charged,  then,  in  the  absence  of  information  as  to  the  other  property,  on 
which  it  may  be  chargeable,  their  Lordships  cannot  pronounce  an  opinion  as  to 
[223]  the  reasonableness  of  its  amount,  and  they  must  leave  that  question 
also  to  be  determined  by  the  High  Court  on  further  inquiry.  They  trust,  how- 
ever, that  the  Respondent's  title  to  maintenance  being  now  conclusively  ascertained, 
the  parties  will  be  wise  enough  to  settle  the  questions  that  remain  open  by  private 
arrangement  and  without  further  litigation.  The  Order  which  their  Lordships 
will  humbly  recommend  Her  Majesty  to  make  is,  to  reverse  the  decree  of  the  Zillah 
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Court  of  the  31st  of  March.  1^61,  aud  the  decree  of  the  High  Court  of  the  3rd  of 
January,  1865.  aud  in  lieu  thereof  to  declare,  that  the  Respondent  is  the  illegitimate 
Son  of  "tlie  former  Zemindar.  Kumara  Naicker,  and.  as  such,  is  entitled  to  mainten- 
ance; and  to  remit  tlie  cause  to  tlie  Iligli  Court  of  Madras,  in  order  that  svich  Court 
may  determine  whether,  regard  lieing  liad  to  the  above  declaration,  the  Respondent 
is  entitled  to  receive  maintenance  out  of  the  income  of  the  zemindarv  (in  which  case 
such  maintenance  is  to  be  decreed  at  the  rate  of  Rs.  L*500  per  annum);  and  if  not 
so  entitled,  whether  he  is  entitled,  as  against  the  Appellant,  to  any  and  what  amount 
of  maintenance,  and  if  so.  out  of  what  property  and  fund  ;  and  tliat  for  the  purposes 
aforesaid  the  said  High  Court  shall  be  at  liberty  to  make  and  direct  any  further 
inquiry  that  to  them  may  seem  just.  Their  Lordships  will  give  no  costs  of  this 
appeal. 

By  an  Order  in  Council  it  was  ordered,  that  the  decree  of  the  Civil  Court  of 
Tinnevelly,  of  the  31st  of  March,  1864.  and  the  decree  of  the  High  Court  of  Madras, 
of  the  3rd  of  January.  1865.  be.  and  the  same  were  thereby  respectively  reversed, 
and  in  lieu  [224]  thereof  that  it  be  declared,  that  the  Respondent  is  the  illegitimate 
son  of  the  former  Zemindar.  Kumara  Naicker.  and  as  such  is  entitled  to  maintenance, 
and  that  the  cause  be  remitted  to  the  High  Court  of  Madras,  in  order  that  that  Court 
might  determine  whether,  regard  being  had  to  the  above  declaration,  the  Respondent 
is  entitled  to  receive  maintenance  out  of  the  income  of  the  zemindary  (in  which 
case  such  maintenance  is  to  be  decreed  at  the  rate  of  Es.  2500  per  annum) ;  and  if  not 
so  entitled,  whether  he  is  entitled,  as  against  the  Appellant,  to  any  and  what  amount 
of  maintenance,  and  if  so.  out  of  what  property  and  fund  ;  and  for  the  purposes 
aforesaid  the  said  High  Court  is  to  be  at  liberty  to  make  and  direct  any  further 
inquiry  that  to  them  may  seem  just. 


[225]  RAJAH  Bl'RODACANT  YlO\.—Ap/>elhint;  THE  COMMISSIONER  OF  THE 
SOONDERBUNS,— /?*■*/«>/«/«■«/*  [Dec.  U,  15.  16,  1868]. 

Oil  appeal  from  the  High  Court  of  Judicature  at  Calcutta. 

The  Soonderbuns  were  not  included  in  the  Perpetual  Settlement,  but  remained 
the  property  of  Governm^it  [I-  Moo.  Ind.  App.  230], 

Construction  of  cl.  -,  sec.  13,  of  Ben.  Reg.  III.  of  18"28.  with  respect  to  the  detei"- 
minatiou  of  the  Vioundaries  of  the  Soonderbuns  [12  Moo.  Ind.  App.  236]. 

Where  boundaries  have  been  determined  by  the  Conmiissioner  under  that  Regula- 
tion, and  no  appeal  therefrom  made  to  the  Special  Commissioner  within  three 
months,  such  determination  is  a  bar  to  a  suit  seeking  to  open  the  question  of 
boundaries. 

In  a  question  of  disputed  boundaries,  as  to  the  line  of  demarcation  between  the 
permanently  assessed  mouzahs  of  a  neighbouring  Zemindar  adjoining  upon 
the  Soonderbuns.  the  Zemindar  having  taken  a  lease  from  Government  of  part 
of  the  lands  as  within  the  limits  of  the  Soonderbuns.  but  afterwards  claimed 
by  him  as  part  of  his  mouzahs,  the  oiiii^  is  upon  him  to  identify  the  lands  so 
claimed  as  not  forming  part  of  the  Soonderbuns. 

This  was  an  appeal  against  the  decision  (No.  192  of  1860)  of  the  High  Court, 
consisting  of  Messrs.  J.  V.  Bayley.  and  J.  Campbell,  which  reversed  a  decree  of  the 
Judge  of  Jessore  (Mr.  S.  W.  Seton-Karr).  [226]  passed  in  favour  of  a  claim  preferred 
by  the  Appellant  to  recover  possession  of  83,277  beegahs  of  land  and  wasilat  thereof, 
estimated  at  Rs.  93.030.  as  forming  part  of  the  Appellant's  permanently  rent-paying 
and'  decennially  settled  mouzahs,  Tildangah  and  Kumarkhola,  part  of  his  settled 
Zemindary,  Perguunah  Sahosh  (not  situated  within  the  Soonderbuns),  and  to  set 

*  Present:  Members  of  the  Judicial  Committee. — Tlie  Right  Hon.  Lord  Clielms- 
ford.  the  Right  Hon.  Sir  James  William  Colvile.  and  the  Right  Hon.  Sir  Fitz-R-oy 
Kelly  (The  Lord  Chief  Baron  of  the  Exchequer).  Assessor. — Tlie  Right  Hon.  Sir 
Lawrence  Peel. 
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aside  a  proceeding  of  the  Commissioner  of  the  Soonderhuns,  dated  the  16th  of  Decem- 
ber, 1856,  and  two  dowls  and  kaliooleats,  or  agreements,  entered  into  by  the  Appel- 
lant with  Government  for  the  payment  of  revenue  for  those  mouzahs. 

The  points  in  dispute  were,  first,  the  extent  of  the  two  mouzahs  or  chucks,  Til- 
daugah  and  Kumarkhola,  and  whether  they  included  the  whole  of  the  lands  bouTided 
on  the  north  by  the  Bhuddar  River,  on  the  west  by  the  Badoorgatcha  and  Slieebsliaha 
Rivers,  on  the  east  by  the  Bhuddur  River  and  the  Pashur  and  Talashur  Rivers,  and 
on  the  south  by  the  S'heebshalia  River,  or  whether  any,  and  if  so  what  portion  of  these 
lands  was  included  witiiin  the  limits  of  the  Soonderbuns,  and,  second,  wlietlior  the 
Appellant's  right  was  barred  by  a  proceeding  of  Mr.  Conmiissioner  Dampier  recorded 
on  the  9th  of  February,  1829,  by  which  the  boundaries  of  the  Soonderbuns  were 
alleged  to  have  been  finally  fixed  so  as  to  include  those  two  mouzahs.  Tlie  land  in 
dispute  was  divided  by  the  Dakkee  River,  which,  as  alleged  by  the  Appellant,  formed 
the  boundary  between  the  two  mouzahs,  and  by  the  Respondent,  to  divide  Lot  221 
of  the  Soonderbuns  from  Lot  22-i. 

[227]  The  facts  of  the  ca.se  are  fully  stated  in  the  judgment. 

Mr.  Field,  Q.C..  and  Mr.  Cave,  for  the  Appellant,  and  Mr.  Forsyth,  Q.C.,  and  Mr. 
Merivale,  for  the  Respondent. 

For  the  Appellant  it  was  contended,  first,  that  the  lands  in  dispute  were  included 
in  the  Appellant's  Pergunnah  Sahosh  and  were  not  within  the  limits  of  the  Soonder- 
buns, and  secondly,  that  the  proceeding  of  Mr.  Dampier  was  invalid,  and  not  binding 
on  the  Appellant.  They  referred  to  and  commented  on  Ben.  Reg.  IIL  of  1828,  sec. 
13,  cL  2. 

On  the  part  of  the  Respondent,  it  was  insisted,  that  the  disputed  lands  were  not 
part  of  the  permanently  settled  lands  of  mouzahs  Tildaugah  and  Kumarkhola  in 
Pergunnah  Sahosh,  but  formed  part  of  the  Soonderbuns,  and  that  as  the  Appellant 
had  not  objected  to  the  line  of  demarcation  made  by  Mr.  Dampier,  within  three 
months,  the  time  limited,  his  claim  was  barred  bv  Ben.  Reg.  III.  of  1828,  sec.  1.3,  cl. 
2.     They  also  relied  on  Ben.  Reg.  IL  of  1819,  sec.  30,  cl.  9. 

Their  Lordships  reserved  judgment,  and  having  heard  another  appeal  between 
the  same  parties,  respecting  the  Appellant's  right  to  another  portion  of  land,  claimed 
by  the  Respondent  as  part  of  the  Soonderbuns  (post  [12  Moo.  Lid.  App.],  p.  212),  now 
delivered  their  opinion  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Jan.  16,  1869). — The  Appellant  in  this  case 
(tlie  Plaintiff  in  the  [228]  suit)  is  the  Rajah  of  Jessore.  The  Respondent  is  the  Com- 
missioner of  the  Soonderbuns,  representing  the  Government  of  Bengal.  Tlie  real 
object  of  the  suit  is  to  obtain  a  judicial  declaration  that  the  lands,  which  are  the 
subject  of  it.  form  part  of  Pergunnah  Sahosh,  the  revenue  on  which  was  permanently 
assessed  at  the  Decennial  Settlement  with  the  Appellant's  ancestor  ;  and,  on  that 
ground,  to  set  aside  certain  instruments  which  have  been  executed  by  or  on  behalf 
of  the  Appellant  to  Government  for  the  payment  of  the  revenue  lately  assessed  on  the 
same  lands,  on  the  assumption  that  they  were  not  part  of  his  settled  estate;  and  to 
recover  back  the  payments  which  have  been  made  to  Government  under  that  en- 
gagement. 

The  persons  who  are  in  actual  possession  of  the  lands  are  not  parties  to  the  suit, 
which  is  erroneously  stated  to  be  one  for  the  recovery  of  possession,  an  error  which 
has  led  to  some  confusion  in  the  argument.  The  true  nature  of  the  suit  is  shown  by 
the  issues  which  have  been  settled  in  it.     These  were, — 

First,  whether  the  boundaries  of  Lots  No.  221  and  224,  fixed  by  Mr.  Dampier, 
the  former  Commissioner  of  the  Soonderbuns  in  1829,  in  accordance  with  rule  not 
having  been  set  aside  up  to  tliis  date  by  any  Court,  and  the  Plaintiff  not  having  filed 
objections  in  reference  to  such  boundaries  for  thirty-one  years,  liis  claim  was  barred 
by  cl.  2,  sec.  13,  of  Reg.  IIL  of  1828. 

Second,  whether  the  land  claimed  formed  part  of  the  decennially  settled  Per- 
gunnah Sahosh,  or  the  right  of  Government  as  being  part  of  the  Soonderbuns,  and. 
whether  the  Plaintiff's  former  proprietor  had  ever  been  in  possession  of  the  land. 

[229]  Third,  when  the  disputed  land  with  its  boundaries  had  been  released  from 
the  claims  of  Government,  on  proof  of  its  being  rent-paying  or  raal  land,  and  subse- 
q>-ently  by  means  of  survey,  Dowl  was  unjustly  taken  for  it  on  tlie  allegation,  that 

325 


XII  MOORE  IND.  APP..  230  RA.IAH  BURODACANT  ROY 

it  was  the  right  of  the  Soondevbuns,  whether  the  Plaiutifif  is  entitled  to  have  the  Dowl 
set  aside,  and  obtain  possession  of  the  land,  as  his  mal  right,  together  with  wasilat. 

The  history  of  the  Pergunnah  Sahosh  is  briefly  this.  After  the  Perpetual  Settle- 
ment, the  then  Rajali,  the  Appellant's  CJrandfatlier,  mortgaged  it  to  one  Bissonath 
Bose.  He  is  said  fraudulently  to  have  allowed  the  revenue  to  fall  in  arrear.  and  to 
have  purchased  the  estate  when  put  up  for  sale  by  Government  benaniee  some  time  in 
180i.  This  transaction  was  afterwards  impeached,  and  the  Government  (we  must 
assume  regularly)  declared  the  estate  to  be  forfeited;  but  in  the  year  1825  re- 
granted  it%o  the  Appellant,  then  an  infant.  It  is  alleged,  and  not  disputed,  that 
the  effect  of  this  regrant  was  to  remit  the  Appellant  to  the  precise  rights  of  his  ancestor 
under  the  Perpetual  Settlement.  The  estate  between  1825  and  the  date  at  which  the 
Appellant  attained  his  majority  was  administered  by  the  Collector  and  other  revenue 
Officers  acting  as  the  Court  of  Wards ;  but  their  acts  are  material  only  as  bearing 
upon  one  or  other  of  the  issues  in  the  suit,  and  particularly  upon  that  which  affirms 
that  the  lands  in  question  formed  part  of  Pergunnah  Sahosh  in  1792. 

This  Pergunnah.  whatever  were  its  precise  boundaries,  unquestionably  abutted 
upon,  and,  at  least  on  one  side  of  it,  was  bounded  by  that  large  tract  of  waste  and 
jungle  land  wliich  forms  the  seaboard  of  the  delta  of  the  Ganges,  and  is  known  as 
the  Soon-[230]-derbuns.  And  it  is  certain  that  the  Soonderbuns,  whatever  were  then 
their  precise  limits,  were  neither  included,  nor  intended  to  be  included,  in  the  De- 
cennial Settlement  of  1792,  but  remained  the  property  of  Government  as  the  General 
owners  of  the  soil. 

From  the  Quinquennial  Register  of  1795.  it  appears  that  two  of  the  component 
parts  of  Pergunnah  Sahosh  were  the  mouzahs  or  chucks  of  Tildangah  and  Kumark- 
hola.  There  is,  however,  no  evidence  to  show  what  the  areas  of  these  mouzahs,  when 
settled,  were.  They  were  situated  at  two  of  the  points  at  which  Purgunnah  Sahosh 
touched  the  Soonderbuns.  And  the  broad  question  of  fact  between  the  parties  is, 
whether  these  settled  mouzahs  or  chucks  comprehended  the  whole  of  the  areas  marked 
Lots  221  and  224  in  the  coloured  map  which  is  part  of  the  record,  or  wliether  they 
were  limited  to  the  two  smaller  areas  which  are  coloured  yellow,  and  lie  within  those 
lots  or  in  immediate  juxtaposition  to  them. 

In  1828  the  Bengal  Government  appears  to  have  been  active  in  taking  measures 
for  extending  cultivation  in  the  Soonderbuns,  and  for  ascertaining  and  asserting  the 
rights  of  the  State  therein.  As  a  step  thereto,  it  determined  to  fix  and  lay  down  the 
boundaries  of  that  tract  of  unsettled  land  ;  and  for  that  purpose  (amongst  others) 
Regulation  III.  of  1828,  the  effect  of  which  will  be  afterwards  considered,  was  passed. 
In  1829,  Mr.  Dampier,  the  then  Commissioner  of  the  Soonderbuns,  under  the  13th 
section  of  that  Regulation,  proceeded  to  fix  and  lay  dowTi  the  boundaries  of  the 
Soonderbuns  in  the  immediate  neighbourhood  of  Tildangah  and  Kumarkhola.  His 
proceeding  and  the  Map,  called  "  Captain  [231]  Hodge's  Map,"  was  made  pursuant 
to  the  Regulation,  in  accordance  with  that  proceeding.  The  boundary  line,  as  defined 
by  Mr.  Dampier's  proceeding,  seems  to  have  included  within  the  limits  of  the  Soonder- 
buns the  wliole  of  Lots  221  and  224,  together  with  the  two  areas  marked  yellow  on 
the  coloured  Map,  which  have  before  been  mentioned;  or,  in  other  words,  all  the 
land  now  in  question,  and  also  the  lands  represented  by  those  two  coloured  portions 
of  the  map,  and  now  admitted  to  belong  to  the  settled  mouzahs  of  Tildangah  and 
Kumarkhola. 

At  the  time  of  Mr.  Dampier's.  survey,  certain  proceedings  were  pending  between 
the  Government  and  the  Rajah,  or  his  guardians  on  his  behalf,  which  must  now  be 
considered. 

There  is  some  trace  of  a  claim  on  the  part  of  Government  as  early  as  1812,  but 
the  proceedings  in  question  were  not  actually  commenced  until  the  12th  of  November, 
1825,  when  the  Collector  of  Jessore  instituted  a  suit  under  Regulation  II.  of  1819,  as 
amended  by  Regulation  IX.  of  1825,  for  the  assessment  of  revenue  upon  8000  beegahs 
of  land.  The  ground  of  his  claim  was,  that  this  parcel  of  land,  though  in  possession 
of  Rajah  Burodacant  Roy,  under  the  names  of  chucks,  Tildangah  and  Kumarkhola, 
was,  in  fact,  part  of  the  Soonderbuns,  and,  as  such,  subject  to  the  claim  of 
Government.  This  suit  was  in  the  first  instance  defended  (the  Rajah  then  being  a 
minor)  by  tlie  Surbarakur  appointed  by  the  Court  of  Wards,  and  was,  therefore,  in 
this  peculiar  condition,  that  the  Plaintiff  was  the  Collector  asserting  the  proprietary 
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or  fiscal  rights  of  Oovenuuent,  and  tiic  noffudiuit  was  an  Officer  appointed  by  that 
same  Collector  acting  as  a  Court  of  [232]  Wards.  And  this  may  be  one  reason 
why  for  some  years  the  suit  apjiears  to  liave  heeu  conducted  very  languidly.  In 
1829  Mr.  Damjiier  fixed  his  boundary  line,  which  included  the  lands  in  dispute  witli 
the  other  lands  in  that  locality  within  the  limits  of  the  Soondcrbuns.  Some  pro- 
ceedings in  this  pending  suit  seem  afterwards  to  have  been  had  before  liim  as  Com- 
missioner of  the  Soonderbuns  ;  but  the  suit  was  not  decided  until  November,  1834, 
when  the  then  Commissioner,  Mr.  Grant,  gave  judgment  in  favour  of  Government. 

His  decision  was  grounded  partly  upon  Mr.  Damjiier's  map,  partly  on  the  absence 
of  proof  on  the  part  of  the  Rajah  tliat  the  lands  formed  part  of  his  settled  estate; 
and  it  seems  to  have  treated  the  whole  of  chucks  Tildangah  and  Kumarkhola  as 
"  newly-cultivated  lands  of  the  Soonderbuns'  jungle."  From  this  decision  the  Sur- 
barakur  appealed.  A  new  trial  was  directed.  The  case  was  then  tried  by  Mr. 
Kemp,  whose  decision,  on  the  20th  of  September,  1839,  was  to  the  eft'ect,  that  the 
8000  beeerahs  were  lands  Ijelonging  to  cliucks  Tildangah  and  Kumarkhola,  which 
formed  part  of  the  Rajah's  zemindary  of  Perguunah  Sahosli,  and  that  the  Government 
had  no  right  to  assess  them.  This  decision  was,  on  the  19th  of  August,  1842,  con- 
firmed on  appeal  by  the  Special  Commissioner,  Mr.  D'Oyle}',  who,  however,  intimated 
a  doubt,  whether  some  portion  of  the  laud  in  question  might  not  have  been  acquired 
from  the  Soonderbuns  by  gradual  encroachment,  and  added  to  the  settled  mouzahs. 

The  so-called  8000  beegahs  appear  to  have  been,  according  to  ordinary  measure- 
ment, 12,000,  and  in  the  course  of  the  argument  there  was  much  dis-[233]-cussion  as 
to  their  precise  locality.  Mr.  Field  insisted,  that  they  were  situated  at  the  southern 
extremity  of  Lot  224.  But  from  the  proceedings  which  will  be  next  mentioned,  and 
other  evidence  in  the  cause,  their  Lordships  are  satisfied  that,  of  the  12,000  beegahs, 
C476  form  the  whole  or  part  of  the  two  before-mentioned  yellow  areas  in  the  coloured 
Map  which  are  now  admitted  to  represent  the  settled  mouzahs  of  Tildangah  and 
Kumarkhola  ;  and  that  the  remaining  5524  beegahs  were  probably  contiguous 
to  them. 

From  the  proceedings  stated  in  the  record  their  Lordships  gather  the  following 
facts : — ■ 

Some  time  between  the  years  1849  and  1851,  Mr.  Smith,  a  Deputy  Collector 
deputed  for  that  purpose,  made  a  survey  of  Lots  221  and  224,  and  a  Settlement  of 
part  of  them.  His  instructions  were  to  leave  out  the  land  which  had  been  released 
by  the  decision  of  Mr.  Kemp  :  to  specify  and  define  the  other  land  belonging  to  the 
two  Lots  on  which  the  claim  of  Government  attached;  and  to  bring  it  under  assess- 
ment. He  seems  to  have  satisfied  himself  that  within  the  admitted  boundaries  of 
Tildangah  there  were  3193,  12,  3  beegahs,  and  within  the  admitted  boundaries  of 
Kumarkhola  3282,  7,  2  beegahs  of  land ;  and  it  is  impossible  to  read  the  proceeding 
of  the  Revenue  Commissioner,  of  the  13th  of  August,  1853,  at  pages  49  and  50  in 
the  Record,  without  coming  to  the  conclusion,  that  these  6476  beegahs  have  been 
exempted  from  the  (government  claim,  and  are  now  held  by  the  Appellant  as  part  of 
mouzahs,  Tildangah  and  Kumarkhola,  within  his  settled  zemindary  of  Pergunna 
Sahosh.  As  to  the  remaining  5524  beegalis,  tliere  is  considerable  confusion.  It  [234] 
appears  that  Mr.  Smith  took  two  parcels  of  land  aggregating  that  number  of  beegahs 
from  Lots  221  and  224,  in  order  to  make  up  the  12,000  beegahs,  the  whole  of  which 
he  could  not  find  within  what,  according  to  his  view,  were  the  boundaries  of  the 
zemindary.  But  from  the  statement  of  his  proceedings  on  the  16th  of  December, 
1856,  it  would  seem  that,  after  excepting  and  setting  apart  the  6476  beegahs,  he  found 
that  Lot  221  consisted  of  26,277,  13,  4  beegahs,  of  which  14,679,  16,  12  beegahs  were 
cultivated  and  11,597,  16,  4  were  jungle;  and  that  Lot  224  consisted  of  57,000 
beegahs,  of  which  14,119,  12,  4  were  cultivated  and  42,880,  7,  12  beegahs  were  jungle  : 
and  that  after  deducting  the  last-mentioned  quantity  of  jungle,  which  he  left  un- 
settled, he  made  a  settlement  for  Lot  221  with  Ramrutton  Roy  and  another,  as  the 
representatives  of  one  Brijokissore  Roy,  and  a  settlement  for  the  cultivated  lands  in 
Lot  224  with  one  Nobokant  Roy.  These  parties  were  in  occupation  of  the  lands  in 
question  under  Junglebooree  Pottahs,  which  had  been  granted  by  the  Court  of 
Wards  during  the  minority  of  the  Rajah  on  his  behalf. 

The  Rajah  appealed  against  these  settlements,  insisting  that  the  lands  .so  settled 
were  part  of  his  settled  zemindary,  Pergunnah  Sahosh.     The  Government  threatened 
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resumption  proceediiij,'s,  but  gave  the  Rajah  the  option  of  settling  for  the  lands  on 
favourable  terms.  Those  terms  were  ultimately  accepted;  a  settlement  was  made 
with  him  for  botli  Lots,  221  and  224,  for  ninety-nine  years,  and  he  signed  by  his 
Mookhtar  the  usual  Dowls  and  Ikralmaniahs  on  the  26th  of  November,  1856.  These 
are  the  instruments  which  the  present  suit  is  brought  to  set  [235]  aside.  One  term  in 
the  arrangement  was,  that  he  should  respect  tlie  possession  and  rights  of  the  Pottah- 
dars,  in  the  proceedings  called  Gantidars,  viz.,  Nobokant  Roy  and  the  represen- 
tatives of  Brijokissore  Roy. 

From  the  above  facts"  their  Lordships  have  come  to  the  conclusion,  that  these 
settlements  included  the  5524  beegahs,  part  of  the  12,000  beegahs  which  had  been 
released,  by  Mr.  Kemp's  decision,  from  the  claims  of  Government;  but  that  they  did 
not  include  the  6476  beegahs. 

This  settlement  witli  the  Appellant  was  complicated  by  the  fact,  that  settlements 
had  previously  been  made  with  the  Gantidars  as  occupiers  at  less  favourable  rates; 
and  part  of  tlie  arrangement  contemplated  was,  that  the  Appellant  should  receive 
from  them  the  revenue  assessed  on  them,  paying  that  for  which  he  was  liable  under 
the  Dowls,  and  retaining  the  difl'erence.  The  representatives  of  Brijokissore  Roy 
afterwards  resisted  this  arrangement  ;  and  in  a  suit  between  them  and  the  Appel- 
lant, the  Judge  held,  that  he  could  not  enforce  his  claim  against  them,  and  made 
observations  on  the  settlements  which  probably  led  to  the  institution  of  the 
present  suit. 

The  result,  however,  of  the  last-mentioned  litigation  can  have  no  effect  on  the 
determination  of  the  present  suit.  The  Appellant  is  not  seeking  to  be  relieved  from 
the  settlement  because  it  cannot  be  carried  out  as  contemplated  ;  nor  does  he  sue 
for  the  performance  of  any  agreement  that  may  have  been  made.  He  seeks  to  avoid 
the  settlement  on  the  broad  ground,  that  the  whole  of  the  lands  included  in  it  are  part 
of  the  settled  zemindary  of  Pergunnah  Sahosh.  [236]  The  Zillah  Judge  has  held,  that 
tliis  contention  is  well  founded,  and  has  decided  in  favour  of  the  Appellant.  The 
High  Court,  proceeding  entirely  on  the  consideration  that  the  Appellant  is,  by  force 
of  Reo-ulation  IIL  of  1828,  bound  by  Mr.  Dampier's  demarcation  of  the  boundary  line 
of  the  Soonderbuns,  has  dismissed  his  suit. 

The  first  question  which  their  Lordships  will  consider  is,  what  is  the  effect  upon 
the  present  suit  of  Regulation  III.  of  1828,  sec.  13,  and  the  demarcation  thereunder 
of  Mr.  Dampier's  boundary  line? 

The  Regulation  was  passed,  as  the  preamble  declares,  with  the  double  object  of 
appointing  Special  Commissioners,  whose  judgment  should  be  final  in  resumption 
suits,  and  of  amending  the  procedure  furnished  by  Regulations  IL  of  1819,  and  IX. 
of  1825,  in  such  suits;  and  of  making  provision  for  the  immediate  settlement  of 
the  limits  of  the  Soonderbuns  as  ascertained  by  careful  local  inquiry  conducted  by 
the  Commissioner  specially  appointed  to  the  duty,  and  the  Surveyors  under  his 
authority.     The  latter  object  is  dealt  with  by  the  13th  section. 

The  first  clause  of  the  section  declares,  that  "  The  uninhabited  tract  known  by 
the  name  of  the  Soonderbuns  has  ever  been,  and  is  hereby  declared  still  to  be  the 
property  of  the  State :  the  same  not  liavihg  been  alienated  or  assigned  to  Zemindars, 
or  included  in  any  way  in  the  arrangements  of  the  Perpetual  Settlement."  It  then 
afiirms  the  right  of  Government  to  make  grants  and  leases  of  any  part  of  the  Soonder- 
buns, and  to  provide  for  the  clearance  and  cultivation  of  the  tract  ;  and  provides, 
that  if  any  Zemindar  or  other  person  owning  and  occupying,  or  collecting  the  rent 
are  [237]  revenue  of  cultivated  land  in  the  neighbourhood  of  the  land  so  granted, 
shall  bring  a  suit  to  contest  the  validity  of  the  grant,  his  suit  shall  be  dismissed  on 
proof  that  the  land  so  granted  is  or  was  when  the  grant  was  made  within  the  limit  of 
the  unoccupied  jungle  so  named  and  described.  And  then  it  provides  for  compensa- 
tion to  persons  who  may  have  acquired  certain  rights  in  respect  of  gatliering  was, 
cutting  wood,  or  obtaining  other  jungle  products. 

The  second  clause  enacts.  "  That  the  boundary  of  the  Soonderbuns  jungle  shall  be 
laid  down  by  accurate  survey,  as  determined  on  the  spot  by  the  Commissioner  of  tlie 
Soonderbuns  "  ;  it  next  makes  provision  for  enabling  any  Zemindar  or  party  in- 
terested to  obtain  a  copy  of  the  survey  map,  with  the  boundary  marked  thereon, 
togetlier  with  a  copy  of  the  Commissioner's  proceedings  on  the  subject  ;  and  it  then 
proceeds  in  these  words:  — 

"  Any  party  deeming  his  right  injured  by  the  demarcation  so  laid  down,  shall 
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lie  at  liberty,  at  any  time  witiiin  three  months  from  tlie  date  of  the  Commissioner 
proceeding  fixing  the  same  (which  proceeding  shall  always  be  held  and  published  on 
the  spot),  to  contest  the  same  by  petition  to  a  special  Commissioners  under  this  Re- 
gulation, having  local  jurisdiction  for  the  time  being  (or  if  no  such  jurisdiction 
exist,  to  the  ordinary  Courts  of  Justice,  by  which  the  case  is  cognizable)  praying 
further  investigation:  provided  that  no  plea  of  objection  against  tlie  line  of  de- 
marcation laid  down  shall  be  heard  or  admitted,  excepting  only  such  as  shall  declare 
and  offer  jnroof  that  at  the  time  of  survey  a  specific  ijuantity  of  land,  or  land  with 
defined  limits,  was  in  the  occupation  of  the  Petitioner  cleared  and  under  [238]  cul- 
tivation, which,  by  the  line  of  demarcation  adopted,  is  placed  witliin  the  Soonderbuns 
tract  belonging  to  (Tovernment.  Every  such  application  so  made  shall  be  regarded 
as  a  claim  to  hold  the  tract  claimed  free  of  the  [lublic  assessment,  and  shall  be  in- 
vestigated and  decided  under  the  rules  of  Regulation  II.  of  1811),  as  modified  by  this 
Regulation." 

The  first  tiling  that  strikes  the  mind  on  reading  these  enactments  is,  that  as  the 
object  of  passing  them  was  to  make  provision  for  the  immediate  settlement  of  the 
limits  of  the  Soonderbuns,  so  that  object  could  onh-  be  attained  by  fixing 
peremptorily  a  period  at  which  the  demarcation  of  those  limits  should  lie  final. 
The  object  would  be  defeated  if  any  person  could  come  in  after  that  period,  pleading- 
infancy  or  other  ground  for  reopening,  the  question  of  boundary,  since  the  geo- 
graphical boundary  line  was  necessarily  to  be  one  and  the  same  for  all  the  world. 
Another  inference  to  be  drawn  from  these  provisions  is,  that  the  line  of  demarcation 
so  drawn  was  to  be  final  and  conclusive,  at  least  in  respect  of  all  waste  lands  and 
uncleared  jungle.  The  Petitioner  could  not  be  heard  to  object  to  the  line  unless  he 
declared  and  ofl'ered  proof  that,  at  the  time  of  the  survey,  he  was  in  the  occupation 
of  a  definite  quantity  of  land  cleared  and  under  cultivation  within  the  line.  Nor 
was  this  unreasonable.  The  presumption  which  might  arise  in  other  parts  of  India, 
that  jungle  was  within  the  limits  of  a  settled  zeinindary,  would  not  arise  in  the  case 
of  a  zemindary  bounded  by  the  Soonderbuns.  For  that  tract  of  land  was  advisedly 
excluded  from  the  Perpetual  Settlement;  and,  therefore,  the  presumption  would  be, 
that  the  settlement  in  that  locality  was  confined  to  the  land  then  in  cultivation.  A 
person  [239]  in  occupation  of  cultivated  land  might,  within  three  months,  do  two 
distinct  things :  he  might  pray  for  a  further  investigation,  which  might  result  in 
a  new  demarcation  of  tlie  boundary;  and  he  might  put  forward  his  claim  to  hold 
the  particular  lands  free  from  public  assessment,  which  would  lead  to  a  judicial 
investigation  of  his  title. 

But  as  the  line  defines  the  tract  called  the  Soonderbuns,  and  the  Soonderbuns 
are  declared  to  be  extra  the  Perpetual  Settlement,  it  is  difficult  to  .see  how,  after  the 
line  had,  on  the  expiration  of  the  three  months,  become  final,  any  party  could  be 
lieard  to  say  that  even  cultivated  lands  within  it  were  part  of  his  settled  zemindary. 
Upon  the  whole,  therefore,  their  Lordships  are  disposed  to  agree  with  the  High 
Court  in  the  conclusion,  that  the  Regulation  was  a  bar  to  the  Appellant's  suit.  The 
decision,  with  respect  to  the  12,000  beegahs,  does  not  necessarily  conflict  with  tliis 
view  of  the  Appellant's  rights;  "'and  the  judgment  in  this  case  will  leave  that 
decision  and  its  practical  eft'ect  untouched."  That  suit  was  pending  before  the 
Commissioner  when  he  drew  his  boundary  line  :  and  the  mere  pendency  of  the  suit 
took  it  out  of  the  operation  of  the  Act,  so  far  at  least  as  it  was  a  claim  to  hold  the 
lands  free  from  further  assessment.  There  was  no  application  within  the  proper 
time  for  a  rectification  of  the  boundary  line. 

Let  it  be  assumed,  however,  for  the  sake  of  argument,  that  the  Regulation  is 
not  an  answer  to  this  suit.  Their  Lordships  would,  nevertheless,  be  of  opinion,  that 
the  Appellant  has  failed  to  make  out  his  case,  or  to  estalilish  the  second  of  the  issues 
settled    in  the   suit. 

[240]  He  comes  into  Court  under  a  very  heavy  burthen  of  proof.  He  comes  to  set 
aside  settlements  made  with  a  full  knowledge  of  the  facts,  without  fraud,  and  by  way 
of  compromise  of  a  disputed  right.  The  boundary  line  of  Mr.  Dampier  has  at  least 
settled  the  general  outline  of  the  Soonderbuns,  and  shows  that  if  the  Appellant's 
case  be  true,  his  zemindary  must  have  made  a  very  e.xtraordinary  indentation  into 
that  tract  of  country.  The  decision  as  to  the  12,000  beegahs  is  final  as  to  them, 
but  as  to  nothing  more ;  and  even  as  to  part  of  them  the  Special  Commissioner 
expressed  a  doulit,  whether  they  had  not  been  gained  by  encroachment  on  the  Soon- 
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derbuus.  Tlio  Aijpellaut  is  claiiuiug  not  only  cultivated  land,  but  many  tbousand 
beogahs  of  junj^le  in  the  face  of  the  strong  presuuijition  that  jungle  in  that  locality 
was  not  included  in  the  settlement  of  his  zemindary. 

To  these  iiresumiitions  what  evidence  lias  he  to  oppose?  Certain  vague  ad- 
missions of  his  title  made  by  one  Collector  in  1805  and  1807,  and  bv  another 
Collector  in  1812  (the  latter  only  being  in  a  suit),  upon  the  application  of  a  third 
party  for  the  Pottah  of  some  lands,  of  which  the  precise  position  is  not  accurately 
determined,  and  which  (if  any)  were  at  most  but  a  very  small  part  of  the  lands  now 
in  dispute.  Besides  these  there  is  the  Tummabundee  of  1826,  whicli,  at  first  sight, 
is  a  more  important  piece  of  evidence.  But  of  that  document  it  is  to  be  observed 
that,  even  if  it  goes  the  length  of  supporting  the  Appellant's  present  case  to  its 
full  extent  (which,  as  regards  Lot  221,  it  hardly  does),  it  was  prepared  by  the  Court 
of  Wards  in  the  interest  of  its  minor  ward  ;  and  that  its  value  as  an  admission  by  a 
(tovcrnmtnt  Officer  is  destroyed  by  the  fact,  that  more  than  a  year  [241]  before  the 
date  (26th  of  December,  1826)  which  it  bears,  Government  had  commenced  the  suit 
for  the  resumption  of  the  12,000  beegahs,  which  included  even  the  lands  now 
admitted  to  belong  to  the  settled  mouzahs.  Their  Lordships,  therefore,  think  that 
the  Zillah  Court  was  wrong  in  holding,  that  the  Appellant  had  proved,  as  matter  of 
fact,  tliat  the  lands  in  question  were  part  of  his  settled  estate. 

Mr.  Field  has,  however,  contended,  that  he  is,  at  least,  entitled  to  succeed  as  to 
the  5524  beegahs.  Their  Lordships,  as  they  have  before  stated,  believe  them  to  be 
included  in  the  settlement;  and  they  consider  that,  rightly  or  wrongly,  this  parcel 
of  land  has  been  finally  decided  to  be  part  of  the  settled  zemindary.  They  conceive, 
however,  that  no  decree  can  l^e  made  respecting  it  in  this  suit.  The  settlement  in 
which  it  is  included,  was  entered  into  with  full  knowledge  that  it  was  so  included, 
and  by  way  of  compromise.  It  may  be  that  its  inclusion  in  the  settlement  was 
part  of  the  compromise,  and  a  consideration  for  more  favourable  terms  of  settle- 
ment. For  these  reasons,  their  Lordships  think,  that  it  is  impossible  to  give  in  this 
suit  any  particular  relief  concerning  it.  Upon  the  whole,  then,  their  Lordships  have 
come  to  the  conclusion,  that  the  decree  of  the  High  Court  dismissing  the  Appellant's 
suit  should  be  affirmed  ;  and  they  will  humbly  recommend  Her  Majesty  to  dismiss 
this  appeal  with  costs. 


[242]  RAJAH  BURODACANT  ROY, ^Appellant;  THE  COMMISSIONER  OF  THE 

SOO'^DERBV'NS,— Respondent  *  [Dec.  17,  1868], 

On  appeal  from  the  High  Court  of  Judicature  at  Calcutta. 

Decree  of  the  High  Court  defining  boundaries  of  land  as  forming  part  of  the 
Soonderbuns  for  revenue  assessment,  reversed  on  appeal. 

This  was  another  appeal  between  the  same  parties,  brought  also  from  a  decision 
of  the  High  Court  (No.  47  of  1859),  which  reversed  the  decree  of  the  Judge  of 
Jessore,  in  favour  of  a  claim  preferred  by  the  Appellant,  for  confirming  his  pos- 
session, by  declaration  of  mal  right,  in  8933  beegahs  of  laud,  and  for  removing  an 
attachment,  by  setting  aside  an  Order  of  the  Revenue  Commissioners  of  the  Nuddea 
District,  for  assessment  of  revenue. 

The  point  in  dispute  was,  whether  the  Appellant  was  entitled  to  the  lands  in 
question,  known  as  the  chucks,  Magoorah  Delutter,  and  Jeerbooniah  comprised  in 
chuck,  Delutter,  as  forming  part  of  his  Zemindary,  Pergunnah  Sahosh,  or  whether 
the  Government  was  entitled  to  them,  as  comprised  in  and  falling  within  the  limits 
of  the  Soonderbuns. 

[243]  After  the  case  had  been  opened  by  Mr.  Field,  Q.C.,  (with  whom  was  Mr. 
Cave),  Mr.  Forsyth,  Q.C.  (with  whom  was  Mr.  Merivale)  intimated  to  their  Lord- 
whips,  that  they  could  not,  on  the  part  of  the  Respondent,  maintain  the  judgment  of 
the  High  Court. 


*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Fitz-Roy 
Kelly  (The  Lord  Chief  Baron  of  the  Exchequer).  Assessor, — The  Right  Hon.  Sir 
Lawrence  Peel. 
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The  Right  Hon.  Lord  Chehusford. 

We  think  that  nothing  can  be  more  fair  and  honourable  tiuiii  the  course  which 
the  Counsel  for  the  Respondent  have  thought  proper  to  adopt.  It  is  undoubtedly 
the  dut}'  of  Counsel,  as  long  as  any  reasonable  doubt  e.\ists  upon  which  they  may 
ask  for  the  judgment  of  the  Court,  to  maintain  the  cause  of  their  Client  ;  but  when 
they  feel  no  doubt,  and  when  it  is  perfectly  clear,  that  there  can  be  but  one  judgment 
in  the  matter,  and  more  especially  when  the  case  cannot  be  maintained,  except  by 
imputing  fraud  or  the  want  of  fair  dealing  towards  anotiier  part_v.  Counsel  are 
Ijound  to  withdraw  from  the  case.  Under  these  circumstances,  their  Lordships 
can  have  but  one  course  to  adopt,  wliich  is  to  reverse  tiie  jvulgment  of  the  Court 
below  in  this  case,  and  to  allow  the  appeal. 


[244]  MUSSUMAT  RANEE  SURNO  MOYEE,—Appellont;  SHOOSHEE  MOKHEE 
BURMONIA  and  Others,— Res jwideiUs*  [Dec.  17,  1868]. 

Oti  appeal  fimn  the  High  Court  of  J udlcature  at  Calcutta. 

An  auction  sale,  under  Ben.  Reg.  VIII.  of  1819,  of  the  rights  of  Putneedars  in 
a  I'utnee  talook,  by  the  Zemindar  for  arrears  of  rent,  was  set  aside  by  the 
Zillah  Court  for  informality  in  the  notices  under  that  Regulation,  and 
the  Putneedars,  who  had  been  dispossessed,  restored,  with  mesne  profits  to  be 
paid  by  the  Purchaser,  during  the  time  they  were  out  of  possession.  The 
Zemindar  then  brought  a  suit  against  the  Putneedars  under  Act,  No.  X.  of 
1859,  to  recover  the  arrears  of  rent  which  had  accrued  before  and  during 
the  time  they  were  out  of  possession.  The  High  Court  decided  that  the 
suit,  not  being  brought  within  three  years  from  the  time  the  rent  first  became 
due,  was  bari'ed  liy  section  -Vl  of  Act,  No.  X.  of  1859.  Such  finding  reversed 
on  appeal ;  the  Judicial  Committee  holding,  that  the  cause  of  action  accrued 
at  the  date  of  the  decree  reversing  the  auction  sale,  and  that  the  suit  having 
been  brought  within  three  years  from  the  date  of  that  decree,  the  time  had 
not  by  Act,  No.  XIV.  of  1859,  run  out. 

In  this  case  the  appeal  was  brought  against  a  decision  of  the  High  Court  at 
Calcutta,  reversing  a  decree  of  the  Deputy  Collector  of  Zillah  Nuddea,  passed  in 
favour  of  the  Appellant,  under  the  following  circumstances:' — • 

On  the  10th  of  Shrabun,  1251  (July,  1844),  Rajah  Krislito  Nauth  Roy,  Bahadoor. 
the  Husband  of  the  Appellant,  who  was  the  then  Zemindar  of  [245]  Pergunnah 
Plassey,  in  the  Zillah  of  Nuddea,  made  a  putnee  settlement  with  Kashub  Chunder 
Roy,  by  which  the  latter  agreed  to  take  the  Zemindary  of  the  Rajah,  under  the 
provisions  of  Ben.  Reg.  VIII.,  of  1819,  at  a  yearly  jumma  of  Rs.  51,500. 

After  the  making  of  this  agreement  and  before  the  year  1857,  Rajah  Krishto 
Nauth  Roy  died,  leaving  his  Widow,  the  Appellant,  his  heir. 

In  the  month  of  Cheyte,  1264  (March,  1858),  there  was  due  to  the  Appellant  a 
balance  of  Rs.  3125  in  respect  of  the  rent  from  Bysack  to  Assin ;  and  a  further 
sum  of  Rs.  31,500  for  arrears  of  rent  for  the  succeeding  half-year  from  Kartick  to 
Cheyte,  and  Rs.  1130  15a.  2p.  for  interest,  making  together  the  sum  of 
Rs.  35,755  15a.  2p.  ;  and  she  took  proceedings  to  recover  that  amount  by  instituting 
a  suit  under  Ben.  Reg.  No.  VIII.  of  1819,  against  the  Respondents,  who  claimed  to 
lie  entitled  to  the  Putnee  talook  in  various  shares,  under  the  settlement  made  with 
Kashub  Chunder  Roy,  in  the  year  1844,  and  ultimately  their  estate  and  interest 
was  put  up  for  sale  by  auction,  in  June,  1858,  and  purchased  by  one  Tarinnypershnd 
Ghose,  at  the  price  of  Rs.  60,000,  out  of  which  the  Appellant's  claim  for  rent  in 
arrear,  and  interest  thereon,  amounting  to  Rs.  36,021  7a.  7)1.,  was  paid,  and  the 
balance  deposited  in  the  Collector's  Treasury. 

Afterwards,  on  the  5th  of  February,   1859,  Juddoonath  Roy,  Sreenauth  Roy, 

*  Present  :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Fitz-Roy 
Kelly  (The  Lord  Chief  Baron  of  the  Exchequer).  Assessor. — The  Right  Hon.  Sir 
liawrence  Peel. 
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Seetoiialli  Hoy.  and  Atk'etouautli  l{<)y,  tliu  lieirs  and  Sons  of  Cluindronioliun  Roy, 
Tara  Sooiidice  BuiiTionua,  tlie  jjjuardiaii  and  Mollier  of  Mirf^andionautli  Hoy,  a 
minor,  and  lieliaiy  l-iill  Hoy,  on  his  own  huhalf,  and  as  the  guardian  of  Aushince 
Koomar  Roy  and  [246]  Kaniinee  Kooniar  Roy,  minors,  instituted  a  suit  in  the 
Civil  Court  of  Nuddea,  against  the  Appelhmt,  her  Agent,  the  auction  Purchaser, 
and  tlie  other  co-sharers,  praying  for  the  cancellation  of  the  auction  sale  and  for 
the  recovery  of  their  share  of  the  Putnee  talook,  on  the  ground  of  various  ir- 
regularities which  thev  alleged  had  occurred  in  the  sale  and  in  the  proceedings 
]>revious  thereto.  The  case  was  decided  by  the  Zillah  .Judge,  on  the  26th  of  December, 
1.S60,  when  the  sale  was  cancelled,  and  it  was  ordered,  that  a  return  of  the  purchase- 
money,  with  interest,  should  he  made  to  the  Purchaser,  and  that  the  Plaintiffs 
should  recover  the  mesne  [irofits  from  the  auction  Purchaser  and  be  put  in  pos- 
session, on  the  ground  that  the  notices  of  the  sale  retpiired  by  cl.  2,  of  sec.  8,  of  Ben. 
Reg.  No.  VIII.  of  1819,  to  be  served  on  each  of  the  Tenants  had  not  been  proved  to 
have  been  served  on  the  Plaintiffs.  The  Appellant  a])i)ealed  to  the  High  Court 
at  Calcutta,  when,  on  tiic  :!Oth  of  .lune,  186.'5,  the  judgment  of  the  Zillah  .Judge  was 
upheld,  and  it  was  ordered,  that  the  auction  Purchaser  should  receive  l)ack  the 
amount  of  the  purchase-money,  with  interest. 

In  conseijuence,  the  Api)ellaiit  liad  to  return  the  purchase-money  to  the  auction 
Purchaser,  who,  in  his  turn,  w-as  ordered  to  jiay  tlie  wiiole  of  the  mesne  profits  to 
the  Putneedars  without  any  deduction,  so  that  the  Ajjpellant  was  left  without  any 
means  of  satisfying  the  arrears  of  rent  and  interest  due  from  them  to  her,  and  which 
had  been  temporarily  satisfied  by  the  proceeds  of  the  sale.  She,  therefore,  in- 
stituted a  suit,  on  the  5th  of  October,  1863,  by  filing  a  plaint  in  the  Court  of  the 
Deputy  Collector  of  Zillah  Nuddea,  under  Act,  No.  X.  of  1859,  for  the  pur-[247]- 
pose  of  obtaining  payment  of  the  arrears  of  rent  due  to  her  for  the  year  1857-1858, 
together  with  interest,  amounting  together  to  Rs.  58,49.3  Oa.  6p.,  and  further  interest 
until  the  date  of  payment. 

On  the  8th  of  December,  1863,  the  Defendant,  Shooshee  Mokhce  liurmonia, 
one  of  the  Respondents,  filed  a  written  statement  in  which,  witiiout  disputing  the 
fact  that  the  arrears  sued  for  were  unpaid,  she  contended,  first,  that  the  Appel- 
lant's claim  was  barred  by  section  32  of  Act,  No.  X.  of  1859,  and  that  the  suit  ought 
to  have  been  brought  under  Ben.  Reg.  VIII.  of  1819,  sec.  17,  cl.  3,  and  not  under  Act, 
No.  X.  of  1859  ;  secondly,  that  when  the  sale  was  set  aside  no  express  Order  was  made 
for  institution  of  a  suit  for  the  arrears  of  rent  ;  and  thirdly,  tliat  at  all  events,  tlie 
Plaintiff  was  not  entitled  to  interest.  Similar  written  statements  were  filed  by 
the  other  Defendants,  Juddoonath  Roy,  Sreenauth  Roy,  Seetonath  Roy,  Adcetonauth 
Roy,  Tara  Soondree  Burmonia,  and  Beroja  Moyee  Burmonia,  and  l)y  Ishun  Chunder 
Roy,  Bunmallee  Roy,  and  Trinmallee  Roy,  and  also  by  Kisto  Nautii  Roy,  who  stated, 
that  he  was  a  minor  at  the  time,  and  that  his  share,  having  been  attached  by 
Orders  of  the  Court,  was  under  the  management  of  the  Collector,  who  offered  to 
pay  the  Appellant  his  share  of  the  rents,  for  which  reason  he  contended  that  he  was 
not  liable  to  the  Appellant's  claim  for  interest  on  the  arrears. 

The  suit  was  heard  on  the  22nd  of  December,  1863,  by  tlie  Deputy-Collector 
(Mr.  H.  L.  Harrison),  who  held,  that  the  Appellant  was  not  barred  by  the  law  of 
limitation,  inasmuch  as  she  could  not  laoth  take  the  rents  and  sell  the  I'utnoe  talook  ; 
that  so  [248]  long  asjihe  was  engaged  in  lawfully  defending  a  suit  to  levcrse  the 
sale,  she  could  not  possibly  sue  for  (he  rent,  and,  therefore,  that  the  cause  of  action 
did  not  accrue  until  the  26tii  of  December,  1860,  the  date  of  the  decision  of  the 
Zillali  tludge,  in  wliich  ease,  being  within  three  years,  the  suit  was  in  time.  The 
Deputy-Collector  also  decided,  that  the  suit  was  properly  brought  under  Act,  No. 
X.  of  1859,  and  that  the  Appellant  was  entitled  to  interest  upon  the  arrears,  not 
only  in  the  case  of  the  other  Defendants  but  also  in  that  of  Kisto  Nauth  Roy,  on  the 
<'round,  as  to  the  last-named  Defendant,  that  the  tender  made  l)y  the  Collector  was 
not  such  as  the  Appellant  was  bound  to  accept,  and  he  decreed  for  the  full  amount 
claimed. 

From  this  decree,  Shooshee  Mokhee  Burmonia  and  Kisto  Nauth  Roy  a])pealed 
to  the  High  Court  of  Calcutta,  and  their  ajipeal  was  heard  on  the  19th  of  August. 
1864,  befoi-e  Messrs.  Bayley  and  Pliear,  two  of  the  .Judges  of  that  Court,  when  the 
decision  of  the  Dei)uty-Collector  was  reversed,  on  the  ground,  that  the  A])]iellant's 
claim  was  barred  by  section  32  of  Act,  No.  X.  of  1859.  Tlie  material  jiart  of  the 
judgment  upon  this  point  was  in  these  terms: — "The  substantial  ground  of  appeal 
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tci  this  LVuirt,  i.s  upon  the  (luustiun  as  to  I  ho  liiiiilalioii  ol'  tiino  lor  hi'iugiiig  thu 
suit.  The  I'hiiutitl'  urged,  tirstly,  that  the  arrears  were  put  in  abeyance  hy  satis- 
faction out  of  the  j)roceeds  of  the  irreguhir  sale,  and  revived,  or  ratlier  became  a 
second  time  due,  when  the  High  Court  in  lSG;i,  tinally  declared  the  sale  to  have 
been  illegal,  and  decreed  restitution  of  the  luirchasivnioney,  with  costs.  This 
ground  of  contention  is  untenable,  otherwise  the  I'lainlitf  would  l)e  enabled  to  take 
advantage  of  her  own  wrong.  She  committed  [249]  a  trespass  in  bringing  to  sale 
that  property  witii  a  defective  notice,  when  it  was  her  duty,  in  law,  to  have  that 
notice  duly  served,  and  cannot  now  bo  hoard  to  say  that  tiiat  trespass  prevented 
her  from  running  against  her  right  of  action.  Secondly,  she  maintains  that,  al 
any  rate,  her  cause  of  action  was  subsisting  at  the  time  of  tiie  passing  of  the  Act. 
No.  X.  of  lt<59  ;  and  that  as  she  was  unable,  on  account  of  the  pending  litigation, 
above-mentioned,  to  sue  during  the  lirst  portion  of  the  three  years  i)rescribed  by 
that  Act  for  causes  of  action;  so  situated,  she  is  entitled  to  deduct  from  the  com- 
putation of  tliose  throe  years — at  least  so  much  of  the  time  as  intervened  between 
(lie  passing  of  that  Act  and  tiie  decree  of  the  Higii  Court  on  2Gth  of  June,  18G3.  On 
this  we  must  observe;  that  the  words  of  section  JJ'J  of  tiiat  Act  are  absolute,  and. 
unlike  those  of  similar  Acts,  do  not  either  expressly  or  by  implication  admit  of 
any  exception  whatever  to  their  operation.  It  was  urged,  that  the  exceptions  to 
the  limitation  in  Act,  No.  XIV.  of  1869,  may  be  applied  by  analogy.  But  this  is 
not  so,  for  section  32  of  Act,  No.  X.  of  1859,  is  a  special  Statute  of  limitation  of 
itself  for  all  oases  coming  under  that  Act.  Moreover,  it  is  not  correct  to  say,  that 
tliis  suit  could  not  have  been  liroughl,  pending  the  litigation  respecting  the  irregular 
and  invalid  sale;  and  here  again  she  cannot  claim  any  benefit  from  acts  of  her  own, 
which  she  ought  from  the  l)oginning  to  iinve  known  were  illegal  or  defective,  or 
she  could  at  any  time  have  sued  and  abided  the  result,  so  saving  her  time.  The 
appeal  must  bo  uphold,  on  the  ground  that  the  Plaintiff's  .suit  was  barred  by 
section  .iL'  .d'  Act,  No.  X.  of  1S59." 

[250]  The  appeal  was  from  this  decree. 

The  Res()ondents  iiaving  put  in  no  appearance,  the  case  was  heard  ex  paile. 

Mr.  Cave  (Sir  K.  Palmer,  t^.C,  with  him)  for  the  Appellant. — The  tenure  kimwu 
in  India  by  the  name  of  Putnee,  or  Patni,  is  one  by  which  the  Occupant  holds  of  a 
Zemindar,  under  a  Pottah,  or  lease,  a  portion  of  the  Zemindary  in  perpetuity,  or 
for  a  fixed  term,  with  or  without  the  right  of  hereditary  succession,  and  of  letting 
or  selling  the  whole  or  part  as  limited  by  the  Pottah  ;  as  long  as  a  stipulated  amount 
of  rent  is  paid  to  the  Zemindar,  who  has  the  power  of  sale  for  arrears  of  rent. 
In  consequence  of  the  sale  for  the  arrears  due  by  thu  Putneedars  being  .set  aside, 
the  Appellant  had  to  return  the  purchase-money  to  the  Purchaser,  and  the  mesne 
profits  Wore  received  by  the  Putneedars  from  tlie  Purchaser.  As  the  arrears  still 
continued  due,  the  Appellant  as  Zemindar  was  not  affected  by  the  provisions  of 
section  'ii.  of  the  Act,  No.  X.  of  1859,  which  does  not,  so  far  as  the  point  of  limita- 
tion of  suits  arises,  apply  to  the  case.  The  Act  applicable,  is  No.  XIV.  of  1859, 
sections  7  and  li,  which  is  to  be  construed  by  Ben.  Keg.  III.  of  1793,  section  H, 
which  enacts,  that  the  rule  of  limitation  there  laid  down  is  excepted,  when  "  good 
and  sufficient  cause"  has  been  shown,  which  precluded  the  Plaintiff  from  obtaining 
redress.  Here  the  cause  of  action  only  accrued  at  the  date  of  the  final  decree  of 
the  High  Court  of  the  ;50tiy  of  June,  1863,  whicli  declared  the  auction  sale  void. 
The  suit  til  recover  the  arrears  of  rent  was  brought  in  October,  in  tiio  same  year. 
Such  [251]  suit  was,  therefore,  not  affected  by  tiie  above  Acts,  for  until  llio  sale 
was  doclarod  invalid  the  right  to  sue  foi'  the  arrears  could  not  arise. 

The  Right  Hon.  Sir  James  W.  Colvilo. — The  facts  of  this  case  arc  simply  these. 
'I'lu'  Appellant  is  a  Zemindar.  Tlioso  whom  she  represents  had  granted  a  Putnee 
lalook,  and  the  Putneedars  had  fallen  into  arrears  of  rent.  The  Zemindar,  the 
Appellant,  pursued  her  remedy  under  Regulation  VIII.  of  1819.  and  brougiit  the 
Talodk  to  sale.  It  sold  for  a  sum  greatly  in  excess  of  the  reijt  in  arrear.  The 
Purchaser  was  put  in  possession  of  the  Talook.  Out  of  the  purchase-money  the 
arrears  were  paid,  and  the  balance,  in  the  ordinary  course,  remained  in  the 
Collector's  hands,  for  the  benefit  of  those  who  were  entitled  to  it.  A  suit  was  then 
l)rought  to  set  aside  the  sale  of  this  Putnee  talook,  on  the  ground  of  irregularity: 
and  we  must  assume  that  it  was  correctly  set  aside  by  the  judgment  of  the  Court 
below.      Thi'  first  judgment  on   llie  case  was  on  tlio  2f)lh  of   nccomber,   ISfiO.      The 

333 


XII  MOORE  IND.  AFP.,  252       ML.SSU.MAT  K.  S.   MOYEE  «.  S.  M.   BURMONIA  [1868] 

Appellant  l)rouylit  lier  appeal  in  the  High  Court  ;  and  tlie  final  judgmeiit,  dismiss- 
ing her  appeal,  was  on  the  30th  of  June,  186:i.  The  effect  of  the  judgment  was, 
that  she  had  to  pay  haek  the  purthase-money  to  the  Purchaser,  with  interest;  that 
the  Putneedars  were  again  (uit  into  possession  of  tlie  Talook ;  and  that  they  re- 
covered the  mesne  profits,  during  the  j)eriod  in  which  they  were  out  of  possession, 
from  the  Purchaser.  The  Appellant  then  lirouglit  the  present  suit  for  recovery 
of  tlie  arrears  of  rent.  She  l)rouglit  it  in  the  Collector's  Court,  as  in  ordinary  case, 
and  must,  therefore,  we  apprehend,  he  taken  to  have  brought  it  under  [252]  Act, 
No.  X.  of  1859.  She  was  then  met  l)y  the  defence  that  the  suit  was  out  of  time,  that 
it  was  barred  by  the  :i2nd  section  of  that  Act  ;  the  construction  put  on  that  enact- 
ment being,  that  the  suit  should  liave  been  brought  within  three  years  from  the 
time  on  which  these  arrears  first  became  due,  viz.,  the  last  day  of  the  year  for  which 
the  rents  constituting  them  had  accrued.  The  result  of  the  decision  is,  that  she  has 
not  only  lost  the  remedy  which  Ben.  Reg.  VIII.  of  1819  gave  her,  but  that  she  has 
no  other  remedy  for  those  arrears  of  rent.  If  that  decision  is  founded  upon 
grounds  which  cannot  be  sliaken,  it  certainly  is  a  very  unfortunate  result,  and  a 
result  which  o))viouslv  works  a  great  injustice;  for  the  Putneedars  have  got  back 
their  Putnee,  and  have,  at  the  same  time,  relieved  themselves  from  the  obligation 
of  paying  for  that  period,  t1ie  very  rent  upon  which  they  held  it. 

The  case  of  the  A])i>ellant  has  been  argued  on  various  grounds.  Mr.  Cave  has 
argued,  that  this  clause  is  to  be  qualified  by  introducing  certain  clauses  of  the 
old  Regulation  of  limitations  of  1793.  He  has  also  argued,  that  if  those  claims  can 
no  longer  be  imported  into  the  consideration  of  the  case,  it  falls  within  one  of  the 
exceptions  imported  into  the  existing  Act  of  limitation — the  Act,  No.  XIV.  of  1859. 

Their  Lordships  are  of  opinion,  that  if  this  case  had  arisen  in  an  ordinary 
Court  of  Law,  and  that  the  law  of  limitations  to  be  applied  was  Act,  No.  XIV.  of 
1859,  there  could  be  no  doubt  at  all  upon  the  question  ;  and  that  it  would  not  be 
necessary  to  fall  back  upon  the  exception  referred  to  by  Mr.  Cave,  because  it 
seems  to  their  Lordships  to  be  perfectly  [253]  clear,  that  the  cause  of  action 
accrued  at  the  time  at  which,  the  sale  having  been  set  aside,  the  obligation  to  pay 
this  simi  of  money  revived  ;  and  whether  that  time  be  taken  to  he  the  date  of  the 
first  decree,  or  the  date  of  the  final  decree,  the  present  suit  would,  in  either  ease, 
have  been  brought  in  time.  They  do  not,  however,  think  it  necessary  to  decide 
that  either  that  Act,  or  the  particular  exception  in  it,  is  to  be  brought  in  to  qualify 
the  peculiar  and  special  law  of  limitations  introduced  by  the  Act  of  1859,  because 
they  think  that,  upon  the  fair  construction  of  the  32nd  section  of  that  Act,  the  time 
had  really  not  run.  Their  Lordships'  view-  of  the  case  is  this :  that,  upon  the 
setting  aside  of  this  sale,  and  the  restoration  of  the  parties  to  possession,  they 
took  liack  the  estate,  subject  to  the  obligation  to  pay  the  rent;  and  that  the  par- 
ticular arrears  of  rent  claimed  in  this  action  must  be  taken  to  have  become  due  in 
the  year  in  which  that  restoration  to  po.ssession  took  place.  It  follows,  that  upon 
the  language  of  the  32nd  section  of  Act,  No.  X.  of  1859,  the  Appellant  was  not  barred 
from  her  remedy.  Their  Lordships  further  authorize  me  to  say,  that  they  do  not 
concur  in' the  view  taken  by  the  High  Court,  that  the  Appellant  can  be  said  to 
have  committed  an  act  of  trespass,  because,  when  she  pursued  the  remedy,  which 
was  clearly  competent  to  her  if  it  had  been  regularly  pursued,  she  inadvertently 
omitted  one  of  the  formalities  prescribed  by  the  Act,  and  that  her  proceedings, 
tlierefore,  became  inoperative.  Their  Lordships  cannot  treat  this  as  an  act  of 
trespass,  or  hold  with  the  High  Court,  that  in  bringing  this  suit  she  is  a  person 
seeking  to  take  advantage  of  her  own  wrong.  They  must  also  respectfully  dissent 
[254]  from  another  statement  of  the  learned  Judges  of  the  High  Court,  to  the  effect 
that  the  Appellant  might  have  sued  for  these  arrears  pending  the  proceedings  to 
set  aside  the  sale  of  tlie  Putnee.  It  is  clear,  that  until  the  sale  had  been  finally  set 
aside,  she  was  in  tlie  position  of  a  person  whose  claim  had  been  satisfied  ;  and  that 
her  suit  might  have  been  successfully  met  by  a  plea  to  that  effect. 

On  these  grounds,  their  Lordships  are  prepared  to  recommend  to  Her  Majesty 
that  the  appeal  be  allowed  with  costs,  that  the  judgment  of  the  High  Court  be 
reversed,  and.  rn  lieu  thereof,  tliat  the  appeal  to  that  Court  be  dismissed,  and  the 
judgment  of  tlie  Court  below  affirmed  with  costs. 

An  order  in  Council  reversing  the  decision  of  the  Court  below  was  made  thereon. 
[S.C.  5  Moo.  P.C.  (N.S.),  213.] 
334 


KISTO  NAUTH  ROY  (eX  PARTe)  [1869]      XII  MOORE  IND.  APP.,  285 

Ex   parte   Kisro    Nauth    Kot  *  [Foli.  i,  lf<6!)]. 

The  re-hoaiing  of  an  appeal  lieard  ex  purte,  on  which  an  Order  in  Council  had 
been  made,  lefused.  the  default  in  not  appearing  and  contesting  the  appeal 
being  occasioned  liy  the  Agents  of  the  liespondent,  who  sought  to  have  the 
appeal  re-heard. 

A  re-hearing  will  not  lie  allowed  except  under  very  siiecial  circumstances. 

A  petition  for  re-hearing  tlie  above  appeal  was  afterwards  presented  by  Kisto 
Nauth  Roy,  one  of  the  pai'ties  to  the  -same. 

The  petition  alleged,  that  on  the  Utth  of  August,  1861,  the  Petitioner  obtained 
a  decree  in  his  favour  in  the  High  Court  at  Calcutta,  in  a  suit  brought  by  the 
Appellant,  Mussumat  Ranee  Surno  Moyee,  against  the  Petitioner  and  others,  and 
that  from  that  decree  the  Ranee  appealed  to  England:  that  in  the  month  of 
.September,  1867.  the  Petitioner  in.structed  his  [255]  Agents  in  England  to  appear 
for  him  in  the  appeal,  and  take  all  necessary  steps  on  his  behalf,  with  a  view  of 
maintaining  the  decree  of  the  High  Court;  that  on  the  ■2.'3rd  of  Octoljer,  1867,  the 
I'etitioner's  Agents  attended  the  Privj'  Council  Office,  and  made  inquiries  witli 
respect  to  the  appeal,  and  were  informed  that  the  record  of  the  appeal  had  not 
yet  arrived  in  this  country  ;  that  the  Agents  on  the  same  day  wrote  a  Letter  to  the 
Registrar  of  the  Privy  Council,  headed  "  Ranee  Surno  Moyee,  Appellant  ;  and 
Kisto  Nauth  Roy,  Respondent,"  asking  him  to  give  them  notice  when  the  trans- 
cript arrived,  and  to  enter  an  appearance  in  their  names  for  the  Petitioner;  that 
the  appeal  was.  notwithstanding  many  inquiries  by  his  Agents,  and  every  dili- 
gence on  the  part  of  the  Petitioner,  set  down  for  hearing,  and  ultimately  heard 
f.r  parte  in  the  absence  of  the  Petitioner,  and  judgment  given  on  behalf  of  the 
Appellant ;  that  the  Petitioner  had  ascertained  that  in  the  certificate  of  the  Registrar 
of  the  Indian  Court  accompanying  the  transmission  of  the  record  to  England  tlie 
title  of  the  appeal  was  given  "  Mussumat  Ranee  Surno  Moyee  v.  Slioosliee  Mokher 
Bttrmonia"  without  adding  the  words  "  and  others,"  and  that  in  consequence  of 
this  omission  and  mistake  the  appeal  was  entitled  in  the  same  manner  in  the  record 
of  the  Priv_y  Council  Office,  and  that  the  Appellant  having  many  other  appeals 
pending  before  the  Privy  Council,  the  Officers  of  the  Privy  Council  were  misled  by 
such  title,  and  unable  to  give  your  Petitioner  information  of  the  steps  taken  in  the 
appeal;  tliat  there  were  other  parties  Defendants  in  the  suit,  but  that  the  Peti- 
tioner and  Shooshee  Mokhee  Burmonia  alone  appealed  from  the  Court  of  First 
Instance  to  the  High  Court,  and  that  in  the  proceed-[256]-ings  in  the  Court  below 
the  Petitioner's  name  was  sometimes  used  first,  and  sometimes  the  name  of  Shooshee 
Mokhee  Burmonia  :  and  the  Petitioner  stated,  that  he  had  used  every  diligence  to 
have  the  appeal  argued  on  his  behalf  before  the  Privy  Council,  and  submitted  that 
a  re-hearing  of  the  appeal  so  heard  ex  parte  ought,  under  such  circumstances,  to 
be  allowed,  and  prayed  that  he  might  be  at  liberty  to  appear  to  and  argue  sucli 
appeal. 

Mr.  Manisty,  Q.C.,  and  Mr.  Doyne,  for  the  Petitioner. — There  was  a  bona  fide 
intention  on  the  pai't  of  the  Petitioner  to  appear  and  support  the  decree  made  in 
his  favour  by  the  High  Court.  He  had  retained  Counsel,  who  were  to  be  instructed 
at  the  hearing  of  the  appeal.  No  default  can  be  imputed  to  liis  Agents  in  England 
for  not  entering  an  appearance,  and  the  hearing  took  place  under  circumstances 
over  which  he  had  no  control.  The  Petitioner's  Agents  were  misled  br  the  name 
of  the  Petitioner  being  omitted  in  the  title  of  tlie  appeals  transmitted  from  India. 
the  fact  being,  that  there  were  other  appeals  then  pending  by  the  same  Apiiellanf 
in  w-hich  the  Petitioner  was  not  a  party.  A  re-hearing  of  an  appeal  heard 
fx  parte  in  similar  circumstances  was  granted  in  Eajundernarain  Rae  v.  Bijai 
Goviiul  Sing  (1  Moore's  P.C.  Cases,  117);  Dumaresq  v.  Le  Hardy  (1  Moore's  P.C. 
Cases,  127).  There  the  law  and  practice  in  such  circumstances  were  iiive.stigated, 
and  are  fully  stated  both  in  the  argument  and  judgment,  and  in  the  notes  appended 
by  the  Editor  to  the  report. 

*  Present :  Members  of  tlie  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  .James  William  Colvile,  and  the  Right  Hon.  Sir  Jo.seph 
Napier,  Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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[257]  Mr.  Cave,  lor  Mussuuiat  Surno  Mo^vee,  opposed. — Nothing  is  shown  to 
entitle  the  Petitioner  to  the  extraordinarj-  relief  now  asked  for,  and  there  does  not 
appear  to  have  been  a  1>una  fide  intention  to  enter  an  appearanee,  no  step  being 
taken  until  the  Order  in  Council  was  made  reversing  the  decree  of  the  Court 
below.  In  such  circumstances,  the  Court  will  adopt  the  rule  laid  down  in  T)ie  S^mju- 
■pore  and  the  Ilebe  (4  Moore's  P.C.  Cases  (X.S.),  271;  S.C.  Law  Rep.  1  P.C,  37S) ; 
The  Montreal  Assurance  Company  v.  McGdIivray  (13  Moore's  P.C.  Cases,  125); 
Motz  V.  Moreau  (13  Moore's  P.C.  Cases,  376);  and  refuse  the  application. 

Judgment  was  reserved,  and  now  delivered  by 

Lord  Chelmsford  (Fel).  6,  1869).— This  is  a  petition  for  the  re-hearing  of  an 
appeal  from  a  decree  of  the  High  Court  of  Judicature  at  Fort  'William  in  Bengal, 
which  was  heard  ex  parte  on  the  appearance  of  the  Appellant  alone,  and  in  which 
their  Lordships  agreed  to  recommend  to  Her  Majesty  that  the  appeal  should  be 
allowed,  and  the  decree  of  the  Court  below  be  reversed. 

The  Petitioner,  one  of  the  Respondents  in  the  appeal,  prays  for  a  re-hearing, 
on  the  ground  that  he  had  fully  intended  to  appear  in  support  of  the  decree  and 
had  given  instructions  to  his  Agents  in  England  to  enter  an  appearance  for  him, 
and  take  all  necessary  steps  for  maintaining  the  decree,  but  that  neither  he  nor 
his  Agents  had  any  notice  that  the  appeal  had  been  entered,  nor  were  they  aware 
of  its  having  been  "fixed  for  hearing  until  after  the  [258]  hearing  had  taken  place, 
and  the  report  made  to  Her  Majesty  in  Council  had  been  agreed  to. 

In  support  of  the  petition  the  case  of  Rajundernarain  Rae  v.  Bijai  Govind  Srng 
(1  Moore's  P.C.  Cases,  117)  was  relied  upon  to  show,  that  it  is  competent  to  their 
Lordships,  even  after  a  report  to  the  King  and  the  confirmation  of  the  report,  to 
recommend  that  there  shall  be  a  re-hearing. 

Such  an  unusual  indulgence,  however,  ought  never  to  be  granted  except  under 
very  special  circumstances,  and  only  where  the  ex  2jO'rte  hearing  has  not  been 
occasioned  by  any  default  in  the  party  applying  for  a  re-hearing.  The  case  referred 
to  was  one  of  this  exceptional  character.  The  hearing  was  ex  parte  upon  the  appear- 
ance of  the  Respondent  alone,  and  the  Committee,  adopting  a  form  of  Order  which 
had  been  used  on  previous  occasions,  affirmed  the  decree  of  the  Court  below,  and 
dismissed  the  appeal  with  costs.  L^pon  a  petition  by  the  Appellants,  praying  to 
have  the  Order  for  dismissing  the  appeal  and  affirmance  of  the  judgment  recalled, 
and  for  leave  to  prosecute  their  original  petition  of  appeal,  their  Lordships  con- 
sidered, that  a  simple  dismissal  was  to  be  regarded  as  the  Order  which  must  have 
been  in  their  contemplation,  and  that  no  more  could  have  been  intended  in  sub- 
stance, although  the  objectionable  form  importing  affirmance  was  followed.  And 
upon  the  application  for  a  re-hearing,  Lord  Brougham,  in  delivering  the  opinion  of 
the  Committee,  stated  that  the  case  for  indulgence  was  a  strong  one,  provided  there 
was  power  to  grant  the  application.  The  parties  w-ere  infants  under  the  Court  of 
Wards  in  [259]  Calcutta,  and  appeared  by  a  public  functionary  through  the 
appointment  of  that  Court  as  their  guardian  ad  litem  ;  this  person  neglected  the  case 
altogetlier,  and  not  only  did  not  provide  funds  for  carrying  it  on,  but  absconded 
with  the  fund  in  his  hands  which  had  been  allowed  for  the  expense  of  the  suit,  and 
he  was  not  to  be  found  when  the  Agent  here  desired  to  communicate  with  him,  nor 
had  he  since  returned.  Their  Lordships,  therefore,  thought  "  in  the  particular 
circum.stances  of  the  case,"  His  Majesty  should  be  advised  to  amend  the  Order,  and 
to  let  in  the  Appellants  to  be  heard,  notwithstanding  the  dismissal,  that  is  to  say, 
"  to  restore  the  appeal,"  but  the  conditions  were  imposed  of  payment  of  the  Re- 
spondent's costs  occasioned  by  the  default  at  the  time  of  the  ex  parte  report,  and 
also  by  the  application  for  a  re-hearing. 

In  the  present  case  it  cannot  be  truly  alleged,  that  the  ex  parte  hearing  took  place 
without  any  default  on  the  part  of  the  Petitioner  or  his  Agents. 

The  appeal  was  from  a  decision  of  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal,  in  favour  of  the  Defendants,  in  a  suit  in  which  Mussumat  Ranee 
Surno  Moyee  was  Plaintiff,  and  Shooshee  Mokhee  Burinonia,  the  Petitioner,  Kisto 
Nauth  Roy,  and  several  others,  were  Defendants. 

In  the  certificate  of  the  Registrar  of  the  Court  accompanying  the  transmission  of 
the  Record,  the  only  Defendant  nanjed  in  the  title  of  the  appeal  was  Sliooshee 
Mokhee  Burmonia.  witliout  the  addition  of  the  words  "and  others";  but  in  the 
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record  itself  the  words  "  and  others  "  were  added  to  tlie  luuue  of  tlie  Defendant.    The 

Petitioner's   instruetious   to   his   Agents   probably   named   only   himself   as   the   Ke- 

[260]-spoudent  in  appeal,  because  a  Letter,  dated  the  2;5rd  of  October,   1867,  was 

written  by  them  to  the  Registrar  of  the  Privy  Council  in  these  words:  — 

"  Kanee  Shurno  Moyee,  Apijellant, 

and 

Kisto  Nauth  Roy,  Respondent, 

In  appeal  from  Bengal." 

"  We  are  instructed  on  behalf  of  the  Respondent  in  the  above  ajjpcal.  and  shall 
be  obliged  by  your  giving  us  notice  when  the  transcript  of  proceediniis  arrives  in 
this  Country,  and  by  your  entering  an  appearance  in  due  time  in  our  luimcs  on 
behalf  of  the  Respondent." 

The  Agents  made  inquiries  at  the  Council  Office  on  the  day  this  Letter  was 
written,  and  also  subsequently  in  the  same  month  of  October,  whether  the  record 
in  the  appeal  had  arrived.  As  there  was  no  appeal  with  the  title  named  in  the 
Letter,  they  were  of  course  answered  in  the  negative.  Tlie  misinformation  as  to  the 
non-arrival  of  the  proceedings  in  this  Country  was  owing  to  the  inaccurate  descrip- 
tion of  the  appeal  given  by  the  Petitioner  to  his  Agents.  This  inaccuracy  is  inex- 
cusable, because  he  knew  perfectly  well  that  there  were  many  other  Respondents 
beside  himself,  and  that  his  name  did  not  stand  the  first  amongst  the  Defendants  in 
the  title  of  the  suit.  All  the  ignorance  of  the  proceedings  taken  on  the  part  of  the 
Appellant  resulted  from  the  Petitioner  having  thus  originally  misled  his  Agents  in 
his  instructions  to  them.  The  Agents  themselves,  too,  are  not  wholly  free  from 
blame.  They  should  not  have  been  satisfied  with  having  requested  the  [261]  Registrar 
to  give  them  notice  of  the  arrival  of  the  proceedings,  which  it  was  no  part  of  the 
duty  of  his  office  to  do,  but  they  should  have  examined  for  themselves  at  the  Council 
Office,  and.  having  the  name  of  the  Appellant  accurately  given,  they  would  have 
ascertained  that  there  was  an  appeal  by  him,  and  upon  the  production  of  the  proceed- 
ings they  would  have  found  that  to  the  name  of  the  Respondent  there  were  added  the 
words  "  and  others,"  which  would  have  led  to  a  further  examination,  and  to  the  dis- 
covery that  it  was  the  appeal  in  which  the  Petitioner  was  interested,  and  in  which 
they  were  instructed  to  appear  for  him.  Under  these  circumstances,  to  grant  the 
indulgence  of  a  re-hearing  to  the  Petitioner,  would  be  to  give  him  the  benefit  of  his 
own  and  his  Agent's  default. 

It  is  necessary  to  distinguish  this  case  from  that  of  McLeary  v.  HUl  and  others, 
which  was  heard  by  this  Coumiittee  on  the  .30th  of  June,  1868,  and  in  which  their 
Lordships  intimated  their  opinion,  that  the  decree  appealed  from  ought  to  be  varied 
and  amended,  and  directed  minutes  of  the  proposed  report  to  be  prepared  by  the 
Counsel  for  the  Appellant.  This  was  accordingly  done,  and  on  the  '2nd  of  July  the 
]ninutes  were  approved  and  adopted  by  their  Lordships,  and  were  afterwards,  on  the 
7th  of  July,  submitted  to  Her  Majesty  for  approval.  Immediately  after  the  Order  in 
Council  had  been  made,  the  Registrar,  in  drawing  the  final  Order,  discovered  that 
the  Appellant's  Solicitor  had  omitted  to  take  out  and  issue  the  usual  process  requiring 
four  out  of  the  five  Respondents  to  appear  to  the  appeal,  although  he  had  issued  the 
regular  process  against  the  fifth  Respondent.  The  Regi.strar  reported  this  fact  to 
their  Lordshijis,  and  [262]  on  the  10th  of  July  their  Lordships  reported  to  Her 
Majesty  that  the  Order  of  the  7th  of  July  ought  to  be  revoked.  The  appeal  then  stood 
over  for  further  directions,  and  the  Appellant  was  ordered  to  serve  a  personal  notice 
of  the  appeal  on  each  of  the  four  Respondents  who  had  not  appeared. 

The  distinction  between  this  case  and  the  present  is,  that  in  McLewry  v.  Hill 
and  others,  the  Appellant  had  neglected  to  take  an  essential  step  in  the  appeal,  and 
was,  therefore,  not  entitled  to  set  down  the  case  ex  parte  as  against  the  Respondents. 
In  the  present  case,  although  no  appearance  had  been  entered  on  behalf  of  the 
Respondents,  or  either  of  them,  the  Appellant  had  done  all  she  was  required  to  do  by 
the  practice  and  rules  of  the  Judicial  Committee,  and  the  omission  and  neglect  is 
that  of  the  Petitioner,  who  now  asks  for  a  re-hearing  of  the  appeal.  The  petition 
must  be  dismissed  with  costs. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;  6.  Practice;  j.  Re- 
hearing appeal.  S.C.  5  Moo.  P.C.  (N.S.)  373  ;  L.R.  2  P.C.  274  ;  38  L.J.  P.C. 
21 ;  20  L.T.  333  ;  17  W.R.  521.  See  note  to  Rajundernarain  Rae  v.  Bijai  Govind 
Sing,  1836,  1  Moo.  P.C.  143.] 
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[263]      I5AJAH     SUTTOSUKKIN       (mOiiXi.—Appel/ani,     MOHESHCHUNDER 
MITTER.—Besimndent;   KAJAH    SUTTOSTTRRUN   GBOSXL— Appellant, 
TARINEE  CHUNDER  GnOiiE,— Respondent  *  [Dec.  18,  1868]. 
0/1  appeal  from  the.  llujh  fjovrf  of  J iidiratiire  iit  Calcutta. 

A  Pui-fhaser  of  a  perniaueutly  settled  Talook  (sold  at  an  auction  sale,  under 
Ben.  Reg.  XI.  of  1822,  for  arrears  of  Ciovernnient  revenue),  has  no  power 
as  such  auction  Purchaser  to  enhance  the  rent  of  a  holder  of  lands  in  the 
Talook,  who  is  in  possession  under  a  title  founded  on  a  Pottah,  or  Lease, 
dated  in   1786  (Ijefore  the  Decennial  Settlement),  at  a  fixed  and  invariable 

•  rent  paid  at  and  since  the  date  of  such  Pottah  \\i  Moo.  Ind.  App.  •27.'!]. 

Held  further,  following  Buboo  Go'jxd  Lall  'fhakwr  v.  Telucl-  Chvnder  Eat 
(10  Moore's  Ind.  App.  Cases,  191),  that  the  absence  of  words  of  limitation 
in  the  Pottah  which  create  an  Istemrari  tenure,  was  supplied  by  evidence 
(1)  of  long  and  uninterrupted  enjoyment  at  a  fixed  rent;  and  (2)  of  the 
descent  of  the  tenure  from  Father  to  Son  ;  by  which  the  hereditary  character 
was  to  be  legally  presumed  [12  Moo.  Ind.  App.  263]. 

With  respect  to  the  rights  of  Purchasers  under  an  auction  sale  for  arrears  of 
revenue  by  force  of  sections  30,  31,  32,  and  33  of  Ben.  Reg.  XI.  of  1822. 
Held,  that  those  enactments  are  repealed  by  Act,  No.  XII.  of  1841,  and  the 
latter  Act  by  Act,  No.  I.  of  1845,  which  is  confined  to  "  future  sales"  under 
that  Act  [12  Moo.  Ind.  App.  269,  270,  271]. 

The  case  of  Ranee  Siirnomonee  v.  Maliarajah  Sutteeschunder  Roij,  Bahadoor 
(10  Moore's  Ind.  App.  Cases,  123)  reviewed  and  approved  [12  Moo.  Ind. 
App.  270]. 

Whether,  section  5  of  Ben.  Reg.  XLIV.  of  1793.  can  be  held  in  force  for  any 
purpose  but  that  of  declaring  the  general  principles  upon  which  subsequent 
legislation  has  proceeded,  namely,  putting  a  Purchaser  at  an  auction  sale 
for  arrears  of  revenue,  in  the  position  of  the  party  with  whom  the  Perpetual 
Settlement  of  the  estate  was  made.    Quaere? 

These  several  appeals  involved  the  same  question,  and  related  to  the  right  of 
the  Respondents,  proprietors  in  certain  shares  of  a  permanently  settled  [264] 
Talook  in  the  Twenty-four  Pergunnahs  to  enhance  the  rent  payable  by  the  Appel- 
lant to  them  for  lands  held  by  him  as  their  tenant. 

One  of  the  suits  vva.s  brought  by  the  first  Respondent  as  the  projirietor  of  a 
10  annas  and  10  g.  share  in  the  Taiook  against  the  Appellant  to  enhance  his  rent, 
and  the  other  suit  was  brought  by  the  set-ond  Respondent,  the  owner  of  a  5  annas 
and  10  g.  share  in  the  same  Talook  against  the  Appellant  for  the  same  purpose.  The 
Respondents,  in  both  suits,  claimed  all  the  rights  and  powers  of  avoiding,  and 
annulling  tenures  and  enhancing  the  rent  conferred  on  Purchasers  of  a  Talook  or 
Zemindary  at  a  public  sale  for  arrears  of  Government  revenue,  under  Ben.  Reg. 
XI.  of  1822,  as  deriving  theii'  title  through  the  original  Purchaser  at  such  sale. 

The  Appellant's  case  was,  that  an  invariable  fixed  and  uniform  rent  had  been 
paid  under  a  Pottah,  or  lease,  dated  in  1786,  a.d.,  liefore  the  Decennial  Settlement. 
for  a  period  of  seventy-three  years,  by  him  and  his  predecessors,  from  whom  he 
derived  title  by  hereditary  succession  :  which  fixed  rent  had  been  acquiesced  in  by 
the  Talookdars,  for  the  time  being,  down  to  the  institution  of  the  above  suits,  and 
he  contended,  that  it  was  not  competent  to  either  of  the  Respondents  to  enhance  his 
rent. 

The  Sudder  Ameen  (Baboo  Norotun  Mullick)  before  whom  the  suits  were  in  the 

.  first  instance  tried,  decided,  that  the  Pottah  was  genuine  and  operative,  and  that 

as  under  it,  for  a  period  of  upwards  of  sixty  years,  and  before  the  Decennial  Settle- 

*  Present  : — Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Fitz-Roy  Kelly 
(The  Lord  Chief  Baron  of  the  Exchequer).  Assessor, — The  Right  Hon.  Sir  Lawrence 
Peel. 
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liieut,  rent  had  been  paiJ  by  the  Appellant,  and  those  under  whom  he  derived  title, 
at  a  uniform  rate  the  rent  eould  not  be  enhanecd.  On  appeal,  KoonjooloU  [265] 
Hannerjee  the  Principal  Suddor  Anieen,  in  eiYect,  atHrnied  the  finding  of  the  Lowe 
Court  as  to  the  genuineness  of  the  Pottali,  but  lield,  that  there  was  no  express  liniita 
tion  in  it,  that  it  should  be  held  liereditary.  without  increase  of  rent,  and  that  it  could 
not  be  considered  as  Mourassee  ;  that  the  land  included  in  tlie  Pottah  was  not  proved 
to  have  been  held  at  a  uniform  rent  for  twelve  years  liefore  the  Decennial  Settle- 
ment, and  that,  therefore,  it  was  not  exempt  from  assessment,  and  accordingly  so 
far  reversed  tlie  Lower  Court's  decree,  and  ordered  an  assessment  of  the  lands  of 
the  Appellant.  The  High  Court  at  Calcutta,  consisting  of  Messrs.  Kemp  and  Seton- 
Karr,  on  special  appeals  from  decrees  founded  on  tliis  finding,  affirmed  tlie  same. 
The  present  appeals  were  from  their  decision. 

The  Respondents  not  appearing,  the  appeals  were  heard  ex  parte. 

Sii-  R.  Pahuer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant  in  each  appeal,  referred  to 
the  following  cases:  — 

Fir.st,  on  the  question  of  the  right  of  the  Respondents,  as  Zemindars,  10  enhance 
rent  held  in  Putnee  tenure.  Ranee  Suriwtno-yee  v.  Maharajah  Sutteexrlunxler  Roy, 
Bahadoor  (10  Moore's  Ind.  App.  Cases,  123);  secondly,  as  to  the  application  of  the 
law  of  limitation  to  such  tenure  in  a  suit  for  enliancement  of  rent,  and  the  effect  of 
the  Government  sale  law  in  respect  to  the  right  of  auction  Purchasers,  Babou  Gopa! 
LaJl  Thakoor  v.  TeJuck  Chiinder  Rai  (10  Moore's  Ind.  A]ip.  Cases,  183);  Deriuiiibei- 
Milter  V.  Ramwonder  Mitter  (7  Ben.  Sud.  Dew.  Ad.  Rep.  617);  and  Ben.  [266] 
Regs.  V.  of  1812,  sec.  9  ;  XL  of  1822,  sees.  30,  31,  32,  33  ;  Acts,  No.  XIL  of  1841,  Nos. 
L  X.  of  1845,  and  Xos.  X.  and  XL  of  1859:  and,  thirdly,  they  insisted,  that  the 
dealings  with,  and  the  hereditary  character  of  the  tenure  under  which  the  Appel- 
lant and  his  predecessors  had  held  the  land,  supplied  the  want  of  words  of  limitation 
in  the  Pottah  ;  Bahuo  GopaJ  hall  Thakoor  v.  Teluck  Chunder  Rai  (10  Moore's  Ind. 
App.  Cases,  191). 

Their  Lordships'  judgment,  in  Ijoth  appeals,  was  pronounced  by 

The  Right  Hon.  Sir.  James  W.  Colvile  (Jan.  18,  1869). — The  question  raised  on 
these  appeals  is,  whether  the  Respondents  (being  the  Plaintiffs  in  two  different  suits) 
have  established,  as  against  the  Appellant,  their  right  to  enhance  the  rent  payable 
by  him  in  respect  of  134  beegahs  and  2i  cottahs  of  land,  situate  in  the  Twenty-four 
Pergunnahs. 

This  parcel  of  land  is  alleged  in  both  suits,  to  form  part  of  a  zemindary,  of 
which  somewhat  more  than  ten  undivided  sixteenths  belong  to  Moheshchundei  Mitter, 
the  Respondent  on  the  first  appeal,  and  the  remainder,  being  somewhat  less  than 
six  sixteenths,  belong  to  the  Respondent  in  the  second  appeal,  or.  rather,  his  Ma.ster, 
Degumber  Mitter. 

Moheshchunder  Mitter  claims  title  to  his  portion  of  the  zemindary  as  the  Nephew 
ec  parte  inaternd,  and  representative  in  estate  of  one  Gunganarian  Ghosal,  wlio 
purchased  it  at  a  sale  for  arrears  of  Government  revenue  in  1839.  and  died  in  1851. 
Degumber  Mitter's  title  to  his  portion  is  derived  through  several  [267]  successive 
alienations  from  some  person  who  purchased  that  jiortion  at  a  similar  sale  in  1837. 
From  the  fact  that  these  imdivided  portiotis  of  the  zemindary  were  thus  sold  at 
difl'erent  Government  sales,  it  is  to  be  inferred,  that  liefore  those  sales  thev  were 
held  by  different  parties,  each  of  whom  was  separately  liable  for  his  share  of  Govern- 
ment revenue. 

In  these  circumstances,  the  two  Mitters  have  brought  separate  suits  for  the 
enhancement  of  the  rent  of  the  lands  in  question  :  and  for  the  purposes  of  these 
appeals,  their  Lordships  will  assume,  that  in  the  Courts  Ijelow  they  have  Iteen  pro- 
perly held  entitled  so  to  do,  though  there  certainly  appears  to  have  been  a  well- 
grounded  objection  to  the  form  in  which  the  plaints  were  originally  framed. 

In  each  case  the  Plaintiff  rests  his  claim  to  enhance  on  the  statutory  rights  of 
a  Purchaser  at  an  auction  sale,  meaning  thereby,  a  sale  for  arrears  of  Government 
revenue:  and  the  Regulation  under  which  each  of  the  sales  in  question  took  place 
was  Ben.  Reg.  XL  of  1822. 

The  defence  in  the  two  suits  was  very  much  the  same.  The  Appellant  insisted, 
that  of  the  land  in  question,  67  beegahs  and  3  cottahs  had  been  held  by  him  and 
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his  aiieesluis  under  a  roUali,  dated  in  IT.sG,  at  a  fixed  rent  of  S.  Ks.  163.  i:3a.  lOp. ; 
that  of  the  rest  of  the  hiiids,  i2  heegahs  and  11  cottahs  were  Lakhiraj  ;  and  the 
reuiaiuder,  either  including,  or,  perhaps,  with  the  exception  of  a  very  .small  portion 
which  had  l)een  resumed  b.y  Government  as  a  towing-path,  was  held  by  him  as  part 
of  a  different  Talook,  under  one  Ramtonoo  Dutt.  He  further  insisted,  that  the  suits 
were  barred  by  lapse  of  time,  twelve  years  [268]  having  in  each  case  elapsed  since 
the  date  of  the  purchase  at  the  auction  sales.  And,  in  Degumber  Mitter's  suit,  he 
further  questioned  the  right  of  one  who  was  a  mere  Purchaser  by  private  contract 
from  one  who  had  bought  at  a  Government  sale  to  institute  such  a  suit.  He  also 
raised  the  question,  whether,  tlie  suit  ought  not,  under  eh  7  of  the  23rd  section  of 
Act,  No.  X.  of  1859,  to  have  been  brouglit  in  the  Collector's  instead  of  the  Zilhih 
Court. 

Tlieir  Lordships  think  it  will  be  convenient,  in  the  first  instance,  to  consider  tiie 
Respondent's  claim  to  enhance,  as  if  all  the  lands  in  question  were  covered  liy  the 
Pottah  of  1786. 

Both  the  Courts  below,  which  dealt  with  the  questions  of  fact,  have  affirmed  the 
genuinene.ss  of  that  Pottah,  and  their  Lordships  see  no  reason  for  impeaching  it. 

Again,  though  the  document  is  not  in  the  form  of  the  ordinary  in.struments 
which  create  an  Istemrari  tenure,  it  is  in  terms  a  grant  of  the  lands  at  a  fixed  rent, 
for  it  specifies  the  sum.  And,  upon  the  principle  laid  down  by  this  Committee  in 
the  case  of  Bahoo  Gopal  Lull  Thakoor  v.  Teluek  Ghunder  Rai  (10  Moore's  Ind.  App. 
Cases,  191),  the  absence  of  words  importing  the  hereditary  character  of  the  tenure 
is  here,  as  in  that  case,  supplied  by  evidence  of  long  and  uninterrupted  enjoyment, 
and  of  the  descent  of  the  tenure  from  Father  to  Son,  whence  that  hereditary 
character  may  be  legally  presumed. 

Upon  the  evidence  their  Lordships  have  no  doubt,  that  at  the  date  of  the  earliest 
of  the  Government  sales,  those  whom  the  present  Appellant  represents  were,  by 
virtue  of  the  Pottah,  in  possession  of  the  [269]  land  which  it  covers  at  a  fixed  rent, 
under  a  sub-tenure  upon  the  then  Zemindars. 

It  follows,  that  the  Respondent's  right  to  enhance  the  rent,  which  implies  a  right 
to  vary  the  terms  of  the  sub-tenure,  and  to  set  it  aside,  if  that  title  to  enhance  lie 
disputed  on  grounds  inconsistent  with  the  obligations  of  such  a  dependent  tenure, 
must,  if  it  exists  at  all,  depend  upon  the  peculiar  and  statutory  powers  acquired 
by  a  Purchaser  at  a  sale  for  arrears  of  revenue.  And  accordingl}^,  both  in  the 
plaints  and  in  the  notices  given  in  pursuance  of  Ben.  Reg.  V.  of  1812,  sec.  9,  those 
powers  are  put  forward  as  the  foundation  of  the  right. 

The  first  question,  then,  .is — Are  the  Respondents,  or  is  either  of  them,  entitled 
to  exercise  those  powers?  That  neither  is  so  entitled  has  been  strongly  argued 
by  the  learned  Counsel  for  the  Appellant,  upon  the  following  among  other  grounds. 
The  sales  took  place  under  Ben.  Reg.  XI.  of  1822  ;  and  the  rights  of  the  Purchasers 
through  whom  the  Respondents  claim  were  defined  by  the  30th  and  three  following 
sections  of  that  Regulation.  Those  enactments  were  repealed  by  the  1st  section 
of  Act,  No.  XII.  of  1841  :  and  all  the  provisions  of  that  Act,  with  the  exception  of  the 
first  and  second  sections,  were  again  repealed  by  4ct,  No.  I.  of  1845.  which,  as 
modified  by  some  subsequent  Acts,  is  the  existing  sale  law.  Neither  of  the  two  last> 
mentioned  Acts  contain  any  saving  of  rights  acquired  under  the  Acts  which  it 
repealed  ;  and  though  each  gave  to  Purchasers  at  sales  for  arrears  of  Government 
revenue  powers  equal  to  or  even  larger  than  tho.se  given  by  the  repealed  Acts,  it 
expressly  limited  those  powers  to  Purchasers  at  future  sales,  i.e.,  "  sales  under  this 
Act."  the  Respon-[270]-dents,  therefore,  cannot  invoke  Regulation  XI.  of  1822, 
as  the  foundation  of  their  alleged  rights,  because  that  has  been  absolutely  repealed; 
and  they  cannot  call  in  aid  the  subsequent  Acts,  because  they  have  given  no  power 
to  Purchasers  at  sales  which  took  place  before  they  were  passed. 

This  point,  though  it  seems  to  have  been  overlooked  in  many  cases  in  India,  is 
not  now  adjudged  here  for  the  first  time.  It  was  fully  considered  and  determined 
liy  this  Conmiittee  in  the  case  of  Eanee  Siirnonioyee  v.  Mahardjiili  Sutteeschunder 
Hoy,  Bahadonr  (10  Moore's  Ind.  App.  Cases,  123).  Tlie  Judges  of  the  High  Court 
have  attempted  to  distinguish  that  case  from  the  present,  on  the  ground  that  in  the 
former  the  sale  relied  upon  was  made  under  Ben.  Reg.  XLIV.  of  1793.  But  that 
statement  proceeds  upon  a  misapprehension  of  the  facts  of  the  earlier  case.     In 
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that,  as  in  these,  the  sale  on  which  the  power  to  enhance  depended  had  taken  place 
under  Ben.  Reg.  XI.  of  1822;  and  it  was  not  until  they  found  that  they  could  not 
support  their  case,  either  on  that  repealed  Regulation,  or  on  the  subsequent  Acts, 
that  the  learned  Counsel  for  the  Respondent,  the  Maharajah,  fell  back  upon  the  5tli 
section  of  Ben.  Reg.  .XLIV.  of  1793,  which,  though  susjiended  by  the  subsequent 
Legislation  on  the  subject,  liad  never  been  expressly  repealed. 

Their  Lordships  must  also  observe,  that  in  the  judgment  delivered  in  that  case 
it  was  carefully  considered,  wliether  a  sale  for  arrears  of  revenue  of  itself  merely, 
and  without  any  act,  proceeding,  or  demonstration  of  will  on  the  part  of  the  Pur- 
chaser, altered  the  character  of  the  tenure.  And  it  was  decided,  that  the  sale  law 
had  not  "that  hard  and  rigid  [271]  character."  It  is  true  that  the  judgment, 
assuming  that  the  power.s  given  l>y  Ben.  Reg.  XI.  of  1822  had  been  swept  away  by 
the  repeal  of  that  Regulation,  dealt  only  with  the  effect  of  a  sale  under  Reg.  XLIV. 
of  1793.  But  what  is  laid  down  concerning  such  a  sale  may,  even  a  fuitio-ri,  be 
predicated  of  a  sale  under  any  of  the  subsequent  sale  laws,  and,  in  particular,  of 
one  under  Regulation  XL  of  1822.  For  the  words  of  the  Regulation  of  1793  (sec.  5) 
are,  that  all  engagements  of  the  former  proprietor,  and  all  under-tenures  granted 
by  him,  shall  "stand  cancelled  from  the  day  of  sale;"  whereas  the  Regulation  of 
1822  (sec.  30)  enacts,  that  "  all  tenures  which  may  have  been  created  by  the  de- 
faulter or  his  predecessors,  being  representatives  or  assignees  of  the  original 
Engager,  as  well  as  all  tenures  which  the  first  Engager  was  competent  to  set  aside, 
alter,  or  renew,  shall  be  liable  to  be  avoided  and  annulled  by  the  Purchaser,  etc.," — 
expressions  which,  far  more  strongly  than  those  of  the  earlier  Regulation,  import 
that  the  estate  is  not,  upon  a  sale  for  arrears  of  revenue,  necessarily  and  ipso  facto, 
changed  in  its  nature  and  incidents.  And,  if  this  be  so,  the  repeal  of  the  Regulation 
which  destroys  the  power  to  change  the  estate,  must  leave  its  freedom  from  change, 
independent  of  mutual  will,  unimpaired. 

Their  Lordships,  then,  being  clearh'  of  opinion,  botli  upon  principle  and  the 
authority  of  the  decision  in  Ranee  Surnomoyee  v.  Maharajah  Siitteeschunder  Roy, 
Bahadoor  (10  Moore's  Ind.  App.  Cases,  123),  that  the  Respondents  cannot  now  for 
the  first  time  exercise  powers  which,  if  they  ever  existed,  existed  only  by  virtue  of 
the  repealed  sections  of  Ben.  Reg.  XL  of  1822,  do  not  deem  it  necessary  to  consider, 
whether  [272]  the  stringent  powers  given  by  those  enactments  to  Purchasers,  eo 
nomine,  could  in  any  case  be  exercised  by  the  heirs  or  assignees  of  such  Purchasers. 
Justice  and  sound  policy  alike  require  that  inasmuch  as  the  Law  has  given  them  for 
the  particular  purpose  only  of  enabling  the  Purchaser  again  to  make  the  income 
of  the  estate  an  adequate  security  for  the  public  revenue  assessed  upon  it,  and  the 
exercise  of  them  cannot  but  occasion  great  hardship  to  under-tenants,  and  in- 
security to  property,  they  should  be  exercised  within  a  reasonable  time.  And  their 
Lordships  believe  that  that  oliject  has  now  been  in  some  measure  secured  by  Acts, 
Nos.  X.  and  XVl.  of  1859. 

Their  Lordships  have  further  to  remark,  that  in  the  case  of  the  Ranee  Sur- 
nomoyee V.  Maharajah  Sutteeschimder  Roy,  Bahadoor  [10  Moo.  Ind.  App.  123],  to 
which  they  have  already  referred,  this  Committee,  whilst  it  carefully  abstained 
from  determining  whether,  upon  the  true  construction  of  all  the  Regulations  taken 
together,  the  5th  section  of  Regulation  XLIV.  of  1793  ought  to  be  taken  to  have 
been  repealed,  nevertheless  proceeded  to  consider  whether  that  enactment,  if  assumed 
to  be  still  in  force,  would  sujiport  the  Respondent's  case.  And  after  putting  upon 
the  .section  the  construction  stated  at  page  147  of  Vol.  10,  Moore's  Ind.  App.  Cases, 
the  judgment  ruled,  that  tlie  Purchaser  had  an  option  to  confirm  the  existing  rate 
of  rent,  and  nmst,  upon  the  evidence  in  the  particular  case,  be  taken  to  have  exer- 
cised that  option  in  favour  of  the  dependent  Talookdar. 

Tlieir  Lordships  must  reiterate  the  doubts  expressed  by  those  who  decided  the 
case  of  the  Ranee  Surnomoyee  v.  Maharajah  Siitteeschunder  Roy,  [273]  Bahadoor 
[10  Moo.  Ind.  App.  123],  whether  the  clause  in  question  can  be  held  to  be  in  force 
for  any  purpose  but  that  of  declaring  the  general  principles  upon  which  all  the 
subsequent  legislation  has  proceeded,  viz..  that  of  putting  a  Purchaser  at  a  sale  for 
arrears  of  revenue  in  the  position  of  the  party  with  whom  the  Perpetual  Settlement 
of  the  estate  was  made.  They  do  not  think  that  a  party  who  has  lost  the  particular 
rights  which  were  given  to  him,  or  to  the  Purchaser  whom  he  represents,  by  any  of 
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the  siibgequent  Statutes,  can  fall  Ijaok  ujjou  the  old  law  wliich  has  been  so  repeatedly 
modified. 

It  is  to  be  observed,  however,  that,  even  if  the  section  Ije  in  force,  tiie  tenure  here 
in  ([uestiou  is  not  one  which,  upon  the  strictest  interpretation  of  that  clause,  could 
■stand  cancelled.  It  existed  at  the  time  of  the  Decennial  Settlement,  and  their 
LordshijiK  apprehend,  that  the  only  right  which  the  Zemindar  with  whom  that 
Settlement  was  made  could  have  exercised  over  it  was  that  conferred  by  section  51 
of  Ik'ii.  Keg.  VIII.  of  179;?.  No  attempt  has  been  made  to  bring  the  jjresent  cases 
within  that  section,  which  seems  to  cast  upon  the  Zemindar  the  burthen  of  ])roving 
particular  grounds  for  enhancement  of  rent. 

Upon  tlie  whole,  then,  their  Lordsliips  are  of  opinion,  that  tiie  Court  of  the 
Principal  Sudder  Ameen  and  the  Higli  Court  of  Calcutta  were  in  error  in  holding 
that  tlie  Respondents  had  established  tiicir  right  to  eiiliance  the  rent  of  the  lands 
covered  by  the  Pottah  of  1786. 

It  may  be  said,  that  this  does  not  dispose  of  the  question  as  to  the  other  parcels  of 
land.  But  the  foundation  of  the  suits  is,  that  the  Respondents  have  [274]  the  powers 
of  Purchasers  at  sales  for  arrears  of  revenue ;  and  if  that  foundation  fails,  the 
failure  is  fatal  to  the  whole  suit.  Their  Lordships,  however,  are  of  opinion,  that 
there  are  further  objections  to  the  maintenance  of  the  present  suits  in  respect  of 
those  parcels  of  land.  There  is  no  evidence  that  the  Appellant  has  ever  paid  to  the 
Respondents  any  rent  except  the  sum  of  S.  lis.  136.  13a.  lOp.,  being  the  rent  re- 
served bv  the  Pottah  in  respect  of  the  67  beegahs  and  3  cottahs.  He  dis]:(utes  the 
title  to  rent  in  respect  of  the  other  parcels,  treating  one  parcel  as  Lakhiraj,  the  other 
as  held  of  a  different  Landlord.  A  suit  for  enhancement  implies  such  a  privity  of 
title  or  tenure  existing  between  tlie  parties,  that  a  claim  to  some  rent  is  legally 
inferrible  from  it,  and  there  is  here  proof  that  that  relation  is  denied  to  have 
existed  at  any  time  between  the  parties  in  respect  of  these  two  parcels  of  land.  As 
to  the  latter  portion,  where  the  Respondents'  title  is  denied  and  the  right  of  another 
Zemindar  set  up,  the  proper  remedy  seems  to  be  by  a  suit  in  the  nature  of  an  eject- 
ment. Again,  if  the  lands  alleged  to  be  Lakhiraj  lie  within  the  Respondents' 
zemindary,  tlie  law  has  given  them  an  appropriate  remedy  in  a  suit  for  resumji- 
tion  and  re-assessment. 

The  present  decision  will  not  deprive  them  of  either  remedy,  if  sought  by  them 
in  the  character  of  ordinary'  Zemindars.  But  it  is  to  be  observed,  that  a  suit  of 
either  kind  is  now  subject  to  a  particular  law  of  limitation,  and  that  consideration 
is  a  strong  ground  for  not  allowing  such  rights  to  be  irregularly  litigated  in  a  suit 
like  the  present,  which  is  subject  to  a  different,  if  it  is  subject  to  any,  rule  of 
limitation.  Upon  the  whole,  therefore,  their  Lordships  have  [275]  come  to  the 
conclusion,  that  they  must  recommend  to  Her  Majesty  to  allow  these  appeals:  to 
reverse  the  decrees  of  the  Court  below,  and  in  lieu  thereof  to  Order,  that  both  suits 
be  dismissed  with  costs.  Tlie  Appellant  will  be  entitled  to  the  costs  of  these  appeals ; 
but  it  will  be  for  the  Registrar,  in  taxing  those  costs,  to  consider  whether  the  costs 
of  more  than  one  case  should  be  allowed  (see  S/iaJi  Mnkhun  Lall  v.  Bahoo  Sree  Kislien 
Singh,  ante  [12  Moo.  Ind.  App.],  ji.  157). 

[See  Kooldeep  Nai-ain  Singh  v.  The  Government,  1871,  14  Moo.  Ind.  App.  256  ; 
llii)ah  LeeJanund  Sinrjh  Bahadoar  v.  Tluikoor  Munoorunjun  Singli.  1873,  L.R. 
Ind.  App.  Sup.  Vol.  188.] 
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RAJAH  SAHIB  TEKHLAD  iiElN,—Appell„,ii:  IJAIidd  lU  DUOO  SING,— 
Respondent*  [Feb.  8  and  >»,  l.SGilJ. 

On  appeal  from  the  S udder  Dewanni/  Ada.whit  of  Bengal. 

Suit  for  jiossL'ssiou  of  a  four-aiiiia  share  of  a  Raj  and  Zeinindarv  under  a  Kowala, 
or  a  Bill  of  Sale,  jjurporting  to  be  an  absolute  sale  for  tlie  .sum  of  Ks.  75,000, 
executed  at  a  time  when  the  alleged  Vendor  was  not  in  possession  or  had 
established  his  title  to  the  Raj  and  Zemindary.  The  Vendor  who  established 
his  title  to  the  Raj,  and  was  in  possession,  by  liis  answer  set  up  this  ease; 
that  being  in  want  of  money  to  carry  on  suits  to  recover  the  Raj  and  Zemin- 
darv.  lie  applied  to  one  K.  (whose  rights  had  become  vested  by  purchase  in 
the  Plaintiff),  who  agreed  to  make  advances  to  him  on  condition  of  his  execu- 
ting the  Bill  of  Sale,  and  that  no  part  of  the  consideration  money  there 
expressed  was  paid  on  execution  of  the  Bill  of  Sale,  though  some  inconsider- 
able advances  were  made  to  him;  that  he  was  afterwards  pressed  to  execute 
a  Bond  to  secure  the  same  sum  of  Rs.  75,000,  hypothecating  the  whole  Raj 
and  Zemindary  in  substitution  of  the  Bill  of  Sale,  but  that  no  consideration 
was  ]iaid  on  that  occasion  ;  the  real  contract  lieing  one  to  secure  moneys 
already  advanced,  and  future  advances,  which  contract  had  not  been  com- 
jilied  with  by  K.'s  Assignee: — Held,  by  the  Judicial  Committee,  ujiou  the" 
evidence,  that  the  real  arrangement  between  the  jiarties  was  for  K.  to  make 
advances,  from  time  to  time,  and  that  the  form  of  the  contract  was  a  device 
ado)ited  to  evade  the  effect  of  the  transaction  being  stami>ed  with  the 
character  of  champerty,    and  the  Bill  of  Sale  set  aside. 

In  a  suit  so  framed  to  obtain  possession,  the  appellate  Court  will  not  impose 
terms  upoti  the  Defendant  to  repay  the  advances  made  by  K.  as  the  Plaintiff', 
liis  Assignee,  had  his  remedy,  and  could  sue  on  the  Bond.  Whether  the  effect 
of  the  execution  of  a  Bill  of  Sale  by  a  Hindoo  Vendor  is  to  pass  the  estate 
irrespective  of  actual  delivery  of  possession,  giving  to  the  instrument  the 
effect  by  English  Law-  of  a  conveyance  operating  under  the  Statute  of  Uses. 
(^hiaere? 

The  suit  in  this  appeal  was  brought  by  the  Widow  of  the  late  Khajah  Talib  Ally 
Khan,  against  the  Api)ellant,  to  oust  him  from  possession  of  one-fourth  of  his 
ancestral  zemindary  of  Ramnuggur  by  force  of  [276]  a  Bynama,  or  Bill  of  sale, 
dated  in  1811,  executed  by  the  Apiiellant,  which  instrument  purported  to  sell  and 
convey  to  Sultan  Jan,  the  Father  of  her  late  Husband,  Khajah  Talib  Ally  Khan, 
such  one  fourth,  for  the  sum  of  Rs.  75,000,  therein  stated  to  have  been  paid  to  the 
Appellant  upon  the  execution  of  the  instrument.  A  previous  suit  by  the  Khajah 
against  the  Appellant  for  the  same  object  had  been  dismissed  by  the  Zillah  Judge, 
and  confirmed  on  appeal  by  the  Sudder  Dewanny  Adawlut.  By  the  former  Court 
on  the  merits,  and  by  the  latter  on  the  ground  of  the  insufficiency  of  the  stamp  on 
the  copy  of  the  Bynama  and  receipt  which  were  put  in  evidence. 

The  principal  question  raised  in  the  present  suit  was,  whether  the  purchase- 
money,  mentioned  in  the  Bill  of  sale  and  in  the  receipt,  was  the  true  consideration 
for  the  former,  and,  further,  whether  it  had  been  actually  paid  at  the  time  of  the 
execution  thereof,  as  alleged  and  contended  for  by  the  Plaintiff's  ;  or  [277]  whether, 
such  consideration  was  merely  nominal  and  not  paid,  as  contended  by  the  Appellant, 
and  whether  the  instrument  was  not  made  and  executed  by  the  Appellant  ujiun  the 
faith  and  in  consideration  of  a  verbal  agreement  and  undertaking  at  the  time 
entered  into  by  the  Father  of  the  Khajah  to  pay  certain  debts  then  due  by  the  Appel- 
lant, and  also,  from  time  to  time,  to  advance  and  pay  the  moneys  required  by  him 
to  meet  the  costs  and  expenses  of  the  Appellant's  carrying  on  several  suits  then 
]iending,  which  involved  the  claims  of  several  i)ersons,  including  the  Appellant,  to 
succeed  as  heir  to  the  Raj   and  Zemindary  of  Ramnuggur.     Th?  non-performance 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile.  and  the  Right  Hon.  Sir  Joseph 
Napier,  Bart.     Assessor,- — ^Tlie  Right   Hmi.  Sir  Lawrence  Peel. 
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of  this  agieement  was  admitted.  Another  question  was  also  raised,  viz.,  whether 
the  Bond  or  Tumusook,  subse(niently  executed,  was  granted  and  accepted  in  substi- 
tution and  supersession  of  the  previous  Bill  of  .sale,  as  contended  hj  the  Appellant. 

Bv  the  decree  of  the  Principal  Sudder  Anieen,  Mirza  Mahomed  Siddick  Khan, 
made  in  the  suit,  on  the  28th  of  May,  1858,  it  was  decided  on  the  evidence,  that  the 
true  consideration  for  the  Bill  of  sale  was  not  the  sum  mentioned  tlierein  and 
alleged  by  the  Plaintiff  to  have  been  so  paid,  but  the  agreement  and  undertaking  to 
advance  and  pay  subsequently  monies  to  carry  on  the  suit ;  that  default  had  been 
made  in  the  performance  of  such  undertaking,  and  the  terms  and  conditions  thereof 
had  not  been  performed,  to  the  loss  and  injurj'  of  the  Appellant.  The  decree 
accordingly  set  aside  the  Bill  of  sale,  and  dismissed  the  suit  with  costs. 

This  decree  was  appealed  from  to  the  Court  of  [278]  Zillali  Zarum,  and  the 
decree  oi  the  Principal  Sudder  Ameen  modified  and  altered  so  far  as  ordered  the 
Plaintiff  to  pay  the  Appellant's  costs,  but  was  in  all  other  respects  affirmed.  The 
Judge  (Mr.  Henry  Atherton)  stated  in  his  judgment,  that  he  was  clearly  of  opinion 
with  his  predecessor,  the  Judge  of  the  Zillah  Court  (Mr.  Hathorii,  who  had  heard 
and  decided  a  former  suit,  and  whose  judgment  was  put  in  evidence),  that  the  Appel- 
lant did  not  receive  the  consideration-money  mentioned  in  the  Bill  of  sale,  and  that 
he  was  satisfied  that  the  evidence  in  support  of  the  Plaintiff's  claim  was  false. 

A  special  appeal  was  made  from  this  decree  to  the  late  Sudder  Dewanny  Adawlut. 
•The  appeal  was  heard  before  Messrs.  Raikes  and  Bayley,  two  of  the  Judges  of  that 
Court,  who  gave  judgment  on  the  27th  of  September,  1860,  to  the  effect  that  the 
execution  and  delivery  of  the  Bill  of  sale  perfected  and  completed  the  transaction. 
It  then  decided,  that  the  Appellant  having  chosen  to  do  so  without  receiving 
the  purcliase-money  tlierein  mentioned,  such  instrument,,  nevertheless,  must  be 
regarded  "  as  a  valid  conveyance  of  his  right  and  title  to  the  purchaser,  and  debarred 
the  Appellant  from  holding  the  land  any  longer  as  the  Owner  of  it,  the  owner- 
ship then  becoming  vested  in  the  Purchaser."  The  Judgment  afterwards  proceeded 
in  these  terms:  "  It  appears  to  us,  however,  that  if  possession  be  withheld  in  conse- 
quence of  failure  to  pay  up  the  whole  amount  of  the  purchase-money,  and  the 
seller  be  allowed  to  retain  possession  until  such  payment  is  made,  it  follows  that 
he  can  only  retain  the  estate  as  Trustee  for  the  Purdiaser,  and  that  upon  the 
principle  of  Englisli  Equity  Law,  the  Vendor  has  only  a  right  to  a  lien  in  the 
[279]  estate  to  the  amount  of  purchase-money  unpaid  to  him.  If  so,  all  profits  re- 
ceived by  him  must  be  accounted  for,  and  when  such  profits  have  amounted  to  the 
purchase-money  due  to  him,  the  debt  of  the  Purchaser  is  discharged  and  the  Seller 
is  bound  to  deliver  the  estate  forthwith  to  the  Purchaser.  It  was  admitted  that 
equitably  such  a  lien  should  exist  for  the  benefit  of  the  Vendor  in  all  cases  in  which 
the  Vendor  can  he  entitled  to  look  to  such  security  as  the  estate  itself,  when  the 
sale  was  made,  but  that  in  the  present  instance  the  Seller  had  no  right  to  regard 
the  estate  he  sold  in  the  light  of  affording  him  additional  security  for  his  money, 
inasmuch  as  he  was  not  himself  in  possession  of  the  estate  and  had  at  the  time  only 
a  lawsuit  pending  for  its  acquisition.  Matters  of  this  kind  should,  however,  he  first 
considered  in  the  Courts  below,  where  questions  of  fact  can  alone  be  determined."' 
The  decree  then  ordered  a  remand  of  the  case  to  the  Zillah  Court,  to  be  decided 
de  noco  by  the  Judge,  liut  subject  to  the  following  instructions.  ''  First,  the  Judge, 
having  held  that  the  Bill  of  sale  was  executed  and  delivered  to  the  Plaintiff,  should 
have  also  held  the  sale  perfected  and  binding  upon  the  Seller  ;  second,  under  the 
precedents  cited,  and  with  reference  to  the  plea  that  full  consideration  had  not  been 
paid,  as  a  large  amount,  some  Rs.  20,000,  was  considered  by  the  Judge  to  have  been 
advanced  in  part  payment,  while  the  Seller  had  kept  possession  for  a  series  of  years, 
he  should  have  called  upon  him  to  account  for  the  profits  received  by  him,  and  if 
the  full  amotmt,  with  reasonable  interest,  was  not  discharged  from  that  source  he 
should  only  hold  the  Defendant  (the  Appellant)  entitled  to  continue  in  possession 
upon  the  [280]  ground  that  he  had  a  right  to  look  upon  the  estate  sold  as 
burthened  with  such  a  lien,  from  the  circumstances  attending  the  sale  of  the  pro- 
perty, and  not  otherwise.  'With  these  instructions,  which  the  Judge  of  the  Zillah 
Court  could  himself  carry  out.  without  remanding  the  case,  under  the  new  Code 
of  Procedure,  the  case  is  remitted  to  be  decided  de  novo  in  that  Court,  on  the  points 
mooted,  or  upon  others  which  should  arise  on  the  pleadings." 
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The  appeal  was  from  this  decree. 

Sir  R.  Pahner,  Q.C.,  and  Mr.  Leith,  for  tlie  AppeUant.— The  evidence  failod  to 
establish  first,  that  the  transaction  in  cjuestion  was  one  of  jjurchase  and  sale  of  the 
one-fourth  part  of  the  Raj  or  zeniindary,  or  secondly  tliat  any  payment  of  the 
consideration  money  was  mentioned  when  the  allejj;ed  deed  of  sale  was  made.  The 
Appellant,  on  the  other  hand,  proved  a  verbal  agreement  between  lx)th  parties  with 
respect  to  the  Kowala  at  the  time  of  its  execution,  and  that  the  party  through  whom 
the  original  Plaintiff  and  the  Respondent  claim  title  to  the  one-fourth,  had  made 
default,  and  failed  to  perform  his  part  of  the  agreement.  The  evidence  adduced 
by  the  Appellant  also  proved,  tliat  the  Bond  or  Tumusook,  subsequently  e.xecuted 
by  him,  was  demanded  and  accepted  by  the  late  Khajali  Talili  Ally  Khan,  in  sub- 
stitution and  supersession  of  the  alleged  deed  of  sale  now  sought  to  be  enforced. 
Under  these  circumstances,  and  the  facts  proved  in  the  Court  below,  the  Plaintiff 
would  not  l)e  entitled  to  tlie  aid  and  assi.stance  of  a  Court  of  Equity,  either  in  respect 
of  the  particular  relief  [281]  prayed,  or  in  resjjcct  of  any  relief  whatsoever  as 
against  the  Appellant,  in  respect  of  the  one-fourth  of  the  Raj  and  zemindary. 

Mr.  J.  D.  Bell,  for  the  Respondent. — The  instrument  relied  on  by  the  Respondent 
was  a  valid  instrument  by  way  of  sale  of  the  property.  It  was  necessary,  accord- 
ing to  the  view  of  the  case  taken  by  the  Court  below,  to  have  an  account  taken  of 
the  mesne  profits  of  the  four  annas  .share  received  by  the  Appellant  subsequent  to  the 
date  of  the  sale,  and  to  ascertain  what  actually  was  the  consideration  given.  Witli- 
out  a  further  reference  to  the  inferior  Court  to  take  evidence  upon  those  points,  the 
rights  of  the  Respondent  could  not  properly  be  determined.  If  the  sale  cannot  be 
upheld,  it  is  necessary,  to  do  complete  justice  between  the  parties,  that  terms 
should  be  imposed  on  the  Appellant  to  repay  the  advances  made  to  him  by  the 
Father  of  the  Kajah.  He  cited  h.nirc/niniler  GJiose  v.  Nil  Kimmul  Pal  Choiidree 
(7  Ben.  Sud.  D.A.  Rep.,  224). 

Judgment  was  delivered  in  this  case,  and  four  other  appeals  affecting  the  same 
property,  at  the  same  time. — See  post  [12  Moo.  Ind.  Ajip.],  p.  301. 


[282]   KALEEPERSHAD   TEWARREE.— .4 wW/«/i^.-  RAJAJI   SAHIB   PERHLAD 
SEm,— Respondent*  [Feb.  9   and   10,   1869]. 

On  appeal  from   the  Eigh  Court  of  Judicature  at  Calcutta. 

Suit  to  set  aside  a  Zur-i-peshgi  (usufructuary  mortgage)  of  certain  mouzahs,  part 
of  the  Raj  of  the  Mortgagor,  for  securing  re-payment  of  Rs.  49,453,  under 
which  the  Mortgagees  had  been  put  in  possession.  The  Plaintiff  admitted  his 
execution  of  the  Deed,  but  alleged,  that  it  was  executed  to  secure  the  amount  of 
a  Bond  previously  executed  in  favour  of  the  Mortgagees  as  a  further  security 
to  indemnify  a  third  party,  and  security  for  him  for  advances  in  the  pro- 
secution of  his  claim  to  the  Raj  ;  that  the  conditions  of  the  Bond  to  the 
Mortgagees  not  having  been  complied  with,  there  was  no  sufficient  considera- 
tion for  the  Bond  and  Deed  which  he  had  been  fraudulently  induced  to  execute. 
Held,  that,  in  the  first  instance,  it  lay  on  the  Plaintiff,  who  sought  to  set  aside 
a  Deed  executed  liy  him  and  perfected  by  possession,  to  make  out  the  case 
alleged  by  him,  and  that  the  wius  probandi  was  upon  him  to  establish,  at 
least,  a  good  prima  facie  title  to  the  relief  prayed  for,  so  as  to  cast  on  the 
Defendants  the  burthen  of  proving  the  consideration  for  the  Deed. 

In  the  absence  of  clear  and  consistent  evidence  on  the  Plaintiff's  part,  establish- 
ing that  the  Deed  was  obtained  fraudulently  and  without  consideration, 
such  Deed  sustained. 

The  suit  in  this  appeal  was  instituted  by  the  Respondent  in  the  Court  of  the 
Principal  Sudder  Ameen   against  the  Appellant,   and  his  Brother,  Mudun   Mohun 

*  Present:  Members  of  the  Judicial  Committee — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph 
Napier,   Bart.     Assessor: — The   Right   Hon.    Sir   Lawrence   Peel. 
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Tewarree,  since  deceased,  and  one  Lalla  Binda  Lall,  the  Appellant's  Mooktar,  to  set 
aside  and  cancel  a  Zur-i-peshpi  (usufructuary  mortgage  instrument)  executed  \>y 
the  Respondent,  as  alleged,  at  the  instance  of  Lalla  Binda  Lall,  acting  in  collusion 
with  the  otlier  Defendants,  in  whose  favour  it  was  made,  relating  to  certain  [283] 
mou/.ahs  (villages)  specitied  therein,  the  property  of  the  Respondent,  and  forming  a 
portion  of  his  Raj  or  zemindary  of  Ramnuggur,  to  secure  the  repayment  of 
Rs.  49,458,  with  mesne  profits  during  llie  period  of  possession  under  such  Deed. 

Tlie  grounds  upon  which  the  Resjiondent  sought  to  set  aside  the  alx)ve  Deed  were, 
first,  that  tlie  consideration,  viz.,  the  pajmient  of  the  sum  of  Rs.  20,000  to  a  third 
party,  to  whom  the  Respondent  was  indebted  or  under  an  obligation  to  pay  that 
amount,  had  been  fraudulently  withheld,  and  had  never  been  paid  1)y  the  Defendants, 
and  secondly,  that  the  terms  and  conditions  on  which  that  instrument  had  been 
granted  had  never  been  complied  with  or  performed  by  them,  to  the  great  pecuniary 
loss  and  injury  of  the  Respondent. 

It  was.  on  the  other  hand,  contended  by  Appellant  and  his  Brother,  the  two 
principal  Defendants,  that  the  Deed  was  executed  by  the  Respondent  to  secure  a 
balance  founded  on  a  settlement  of  accounts,  that  the  consideration  money  Rs. 
40,101  had  been,  in  divers  amounts  and  at  various  times,  prior  to  the  execution  of 
the  Deed.  lent  by  them  as  Bankers  and  money-lenders,  to  the  Defendant,  Lalla 
Binda  Lall,  as  the  Agent  for  and  on  account  of  the  Respondent,  and  that  the  residue 
of  the  consideration  of  R»s.  49,453,  had  accrued  due  as  interest  upon  the  moneys  so 
lent. 

Evidence  was  entered  into  upon  this  disputed  question  of  fact,  the  substance 
and  effect  of  which  is  detailed  in  the  judgment  of  their  Lordships. 

The  Principal  Sudder  Ameen  (Sayud  Maliomed  Wuheedoodeen)  dismissed  the  suit 
on  the  ground,  that  Lalla  Binda  Lall  had  opened  a  money  transaction  with  the 
other  Defendants  as  Bankers  and  money-lenders  in  [284]  Calcutta,  on  behalf  of  the 
Respondent,  his  Master,  and  had  misappropriated  the  money  borrowed  from  them 
on  his  behalf. 

On  appeal  the  High  Court,  consisting  of  Messrs.  Steer  and  Seton-Karr.  reversed 
the  above  decision,  on  the  ground,  that  the  Defendants  had  failed  to  prove  tliat  they 
had  given  consideration  for  the  Bond,  and  decreed  that  the  Zur-i-peshgi  deed  should 
be  set  aside,  but  they  declined  to  award  any  wasilat  to  the  Respondent,  as  certain 
services  done  by  the  Defendants  were  taken  and  declared  to  be  a  set-off  against  t)ie 
claim  for  mesne  profits,  and  ordered  that  both  parties  should  liear  their  own  costs. 

Kaleepershad  Tewarree  appealed  from  this  judgment  so  far  as  it  decreed  the  Zur- 
i-peshgi  deed  null  and  void.  There  was  also  a  cross  appeal  by  the  Respondent 
again.st  so  much  of  the  decree  as  rejected  his  claim  for  wasilat.  and  the  refusal  to 
give  him  costs  of  suit. 

Mr.  Pontifex,  for  the  Appellant. — The  execution  of  the  Bond  and  Deed  being 
admitted  by  the  Respondent,  the  onus  of  proving  that  they  were  executed  without 
valuable  consideration  lay  on  him,  and  he  failed  to  prove  that  fact.  Wliere  a  Deed 
on  the  face  of  it  admits  the  consideration-money  received  by  the  Vendor  or  Mort- 
gagor, the  onus  is  on  the  party  impeaching  the  Deed  to  disprove  such  admission 
which  the  Court  below  erroneously  cast  on  the  Appellant.  Manikal  Bahoo  v.  Ramdass 
Mazitmdnr  (1  Ben.  Law  Reps..  92).  Ben.  Reg.  IIL  of  1793.  sect.  15,  which  applies 
to  Bonds,  or  that  it  was  fraudulent.  Sirmundul  Da-ss  v.  Chairdree  Z>i/a/-[285]- 
7Mrairi  Sin(//i  (Decisions  S.D.A..  30  May.  1857.  pp.  925-929):  Kirpanund  Shaha 
V.  Gohra,  Gunne^h  (Decisions  ,S.D.A..  29  June.  1857,  p.  1114);  Ram  Iris/hen  Dass  v. 
Bahoo  Jur/f/ufpuftii  Sirif/h  (Decisions  S.D.A..  1856.  p.  1513);  Ri^e  v.  Ri-ce  (2  Drew, 
73).  Tlie  case  set  up  by  the  Respondent  is  altogether  improbable  and  unworthy  of 
credit.  It  is  not  supported  by  evidence,  and  is  wholly  inconsistent  with  the  facts 
proved,  and  the  conduct  of  the  Respondent  in  putting  and  allowing  the  Mortgagees 
to  remain  in  possession  of  the  mouzahs. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Respondent. — The  question,  whether 
there  was  a  good  consideration  for  the  Bond  and  Deed  was  distinctly  raised  by  the 
issues  in  the  Court  below,  and  that  question  was  purely  one  of  evidence,  which  the 
Courts  in  India  could  best  determine.  The  Defendants  failed  to  prove  the  case 
set  up  by  them  as  regarded  the  alleged  consideration  of  the  Bond  and  Deed.  On 
the  other  liand.  the  Respondent  substantially  proved  the  case  set  up  by  him  in  his 
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plaint  in  respect  of  such  alleged  consideration,  as  well  as  the  terms  and  conditions 
on  which  both  instruments  were  made  and  executed  by  him  in  favour  of  the  Appel- 
lant and  his  deceased  Brother.  The  Defendants  having  failed  to  pay  the  considera- 
tion money,  or  to  perform  the  terms  and  conditions  on  which  the  Bond  and  Deed 
of  Zur-i-pesligi  were  respectively  executed  ;  the  consideration,  therefore,  failed 
through  the  wilful  default  of  these  two  principal  Defendants,  and  their  possession 
and  receipt  of  the  rents  and  profits  under  the  Deed  was  wrongful  [286]  and  without 
a  just  and  bono  fide  title  in  law.  They  became,  therefore,  in  respect  of  such 
possession,  accounting  pavties  to  the  Respondent  on  his  recovering  the  Haj.  ^^  ith 
respect  to  the  cross  appeal  the  decree  was  wrong,  as  it  ought  to  have  directed  the 
wasilat  or  mesne  profits  as  well  as  costs  of  tlie  suit. 

For  the  judgment  see  ix)xt  [12  Moo.  Ind.  App.],  p.  :U1. 


RAJAH  SAHIB  PERHLAD  SEl^— Appellant ;  DOORGAPERSAUD  TEWARREE 
alui.--  BOOTOO  TEWARREE,  MUNXE  LALL  TEWAUREE.  and  KAl.EE- 
PERSHAD  TEWARREE,  the  Brothers,  and  the  Widow,  the  heirs-at-law  of 
MIDDEX  MOHIX  TEWARREE,  deceased,— Respondents  *  [Feb.  10  and  11, 
1869]. 

On  appeal  from  the  High  Court  of  Judicature  at  Cnlrutta. 

To  establish  the  right  to  mouzahs  as  forming  part  of  a  Zemindary  under  a 
Mocurreiy  grant,  purporting  to  have  been  made  by  the  Zemindar,  in  con- 
sideration of  past  services,  the  grant  must  be  strictly  proved.  So  held  by 
the  Judicial  Committee,  reversing  the  concurrent  decisions  of  the  Inferior 
and  High  Courts  in  India,  in  a  suit  impeaching  the  validity  of  the  grant, 
and  the  suit  remitted  with  directions  for  a  new  trial  on  further  evidence. 
Costs  of  the  appeal  directed  to  be  taxed,  and  to  be  co.sts  in  the  cause  to  be  dealt 

with  by  the  High  Court. 
In  this  case  the  appeal  was  brought  from  a  decree  of  the  High  Court  of  Judicature 
at  Calcutta,  which  confirmed  a  decree  of  the  Judge  of  Sarun,  both  of  which  decrees 
were  adverse  to  the  Appellant.  The  [287]  suit  was  instituted  by  the  Appellant  as 
Zemindar  of  the  Raj  and  zemindary  of  Ramnuggur,  against  the  Respondents,  to  oust 
them  from  two  mouzahs  or  viOages,  named  Doobnee,  Tuppah  Ramguhr,  and 
Buthowra,  Tuppa  Jumowlee,  situate  in  and  belonging  to  the  Raj  and  zemindary 
of  Ramnuggur,  which  they  were  in  possession  of  as  alleged,  but  was  denied  by  the 
Appellant  under  a  Mocurrery  grant  (bekh-birt,  from  generation  to  generation,) 
an  hereditary  estate  held  at  a  fixed  rent  and  purporting  to  have  been  made  by  the 
Appellant  as  Zemindar  to  one  Mudden  Mohun  Tewarree,  under  whom  the  Defendants 
(the  Respondents  in  the  appeal)  claimed.  The  suit  also  sought  to  set  aside  two  pro- 
ceedings of  the  Revenue  authorities  of  the  9th  and  IGtli  June,  1856,  under  which 
Mudden  Mohun  Tewarree,  on  an  allegation  of  his  being  Mocurreredar,  was  declared 
entitled  to  a  sum  of  Rs.  189.  11.3,  being  a  portion  of  the  rents  and  profits  of  the 
zemindary  in  respect  of  the  villages,  and  which  had  been  deposited  in  the  collec- 
torate,  under  an  Order  of  tlie  Collector  for  the  attachment  of  the  Raj  and  zemindary 
during  the  time  that  the  right  of  succession  and  title  thereto  was  in  litigation 
lietween  the  Appellant  and  third  parties,  and  for  mesne  profits. 

By  the  decree  of  Mr.  W,  H.  Brodhurst,  the  Judge  of  Zillah  Sarun,  dated  the 
17th  December,  1862,  it  was  declared  first,  that  the  villages  had  been  in  the  possession 
of  Mudden  Mohun  Tewarree  and  the  Defendants  claiming  through  him  since  the 
year  1256  Fusly  (1848-9),  the  date  of  the  alleged  instrument  of  grant;  and  that  the 
suit  was,  consequently,  barred  by  Ben.  Reg.  III.  of  179.3,  sec.  U,  more  than  twelve 
years  having  expired  before  it  was  brought ;  and  [288]  secondly,  that  the  villages 
had  been  held  under  the  above  instrument  of  grant,  which  instrument  was  declared 
to  have  been  proved  by  the  witnesses,  and,  therefore,  genuine  and  valid. 

The  Judges  of  the  High  Court,  Messrs.  Raikes  and  Seton-Karr.  on  appeal,  were 

*  Present :  Members  of  the  Judicial  Committee — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph 
Napier,  Bart.     Assessor: — The  Right  Hon.  Sir  Lawrence  Peel. 
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incliiu'd  to  think  that  the  jiroliabilities  were  in  favour  of  Muddun  Mohun  Tewarree 
havinf;  held  under  tiie  grant  jnit  in  evidence  by  the  Defendant,  and  that,  as  they  were 
not  satisfied  that  the  decision  of  the  Court  below  was  wrong  on  the  merits,  they  saw  no 
reason  to  interfere  with  the  judgment,  and,  therefore,  dismissed  the  appeal,  with 
costs. 

From  this  decree  of  affiniiance  the  present  appeal  was  brought. 

The  facts  are  fully  stated   in  their  Lordships'  judgment. 

Sir  R.  Palmer,  t,».C.,  and  Mr.  Leith,  for  the  Appellant  ;  and  Mr.  Pontifes.  for  the 
Respondent,  Munne  Lall  Tiwarree. 

The  question  involved  was  entirely  one  of  fact,  namely,  the  genuineness  and 
validity  of  the  alleged  Mocurrery  grant  by  the  Appellant  to  Muddun  Mohun 
Tewarree,  which,  although  purporting  to  have  his  seal,  was  not  signed,  and  as  sub- 
sidiary thereto,  the  circumstances  under  which  Muddun  Mohun  Tewarree  obtained 
possession  of  the  mouzahs  in  dispute. 

Judgment  was  reserved  (see  po^st  [12  Moo.  Ind.  App.],  p.  322)  and  afterwards 
delivered  with  the  judgment  in  the  otlier  four  appeals. 


[289]  RAJAH  SAHIB  PERHLAD  SEIN,— Jppe//««r.-  RUN  BAHADOOR  SINGH, 
and    Othei-H.—Rexponchiifs*  [Feb.   12,   1869]. 

On  appeal  from  the  Higli  Court  of  Judkature  at  Calcutta. 

In  a  suit  brought  to  recover  two  mouzahs  in  the  possession  of  the  Defendants, 
under  a  Mocurrery  tenure,  alleged  to  have  been  granted  by  tlie  Plaintiff, 
the  Deeds  creating  which  he  impeached  as  forgeries ;  the  Courts  below, 
without  adverting  to  that  allegation,  or  examining  the  merits  of  the  case, 
confined  the  issue  in  the  suit  solely  to  one  of  limitation,  and  held  the  Plaintiff 
barred  by  the  Regulations  of  limitation.  Such  finding  reversed,  on  appeal, 
by  the  Judicial  Committee,  and  the  suit  remanded  to  the  Court  lielow-.  to  be 
tried  on  its  merits. 

As  the  miscarriage  of  the  suit  was  occasioned  by  the  manner  in  which  the  issue 
was  framed  by  the  Judge,  the  costs  of  appeal  were  directed  to  be  costs  in 
the  cause. 

This,  which  was  the  fourth  case,  was  an  appeal  from  a  decree  of  the  High 
Court,  made  by  Sir  Charles  Jackson  and  Justice  Kemp,  the  presiding  Judges, 
affirming  a  decree  of  the  Principal  Sudder  Ameen  of  Zillah  Sarun,  which  dismissed 
the  suit  of  the  Appellant,  on  the  ground  of  being  barred  by  the  expiration  of  the 
twelve  years'  period  of  limitation. 

The  suit  was  brought  to  recover  possession  of  two  mouzahs,  Gokia  and  Kullan 
Belonnia,  situate  within  the  Appellant's  Raj  or  zemindary  of  Ramnuggur,  against 
the  Respondents,  with  mesne  profits,  and  to  set  aside  two  Deeds,  the  first  called  a 
Bekhbarut  [290]  pottah,  and  the  second  a  Sudruth  puttur,  dated  in  1843-1,  which 
had  been  set  up  by  the  Defendants,  the  Respondents,  as  the  title  Deeds  under  which 
they  claimed  to  be  in  possession  of  the  mouzahs,  and  as  giving  an  hereditary  title, 
at  a  fixed  rent.  These  instruments,  on  which  the  title  and  possession  of  the  De- 
fendants rested,  were  in  the  plaint  charged  to  be  fabricated  and  forged,  and  it 
was  also  stated  that  evidence  in  disproof  of  these  alleged  Deeds,  and  to  prove 
collusion,  would  be  adduced  on  the  part  of  the  Plaintiff.  The  cause  of  action  was 
therein  stated  to  have  arisen  on  the  27th  of  December,  1854,  the  date  of  a  proceeding 
of  the  Government  Commissioner  of  Revenue,  under  which  the  Defendants  had 
obtained  an  Order  for  possession  of  the  mouzahs,  and  on  which  occasion  the 
Appellant  alleged  he  first  discovered  the  fraud  and  forgeries.  The  Appellant 
sought  also  by  the  suit  to  set  aside  the  above-mentioned  Order  of  the  Commissioner. 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph 
Napier,  Bart.     Assessor,-  'Ihe  Right  Hon.  Sir  Lawrence  Peel. 
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The  first  question  wliicli  arose  on  the  appeal  was  one  of  a  preliminary  nature, 
whether  there  ought  not  to  be  a  remand  of  the  suit  to  India,  the  Appellant  contend- 
ing, that  there  had  been  a  miscarriage  of  justice  by  the  Principal  Sudder  Ameen 
(Syud  Mahomed  Wahedooddeen),  having  recorded  a  single  issue,  namely,  whether 
the  law  of  limitation  applied  or  not,  and  when  the  cause  of  action  arose  in  the 
suit,  which,  although  raising  ostensibly  a  question  as  to  the  bar  of  the  suit  by 
limitation  only,  yet  virtually  involved  the  consideration  of  the  whole  merits  of  the 
suit;  and  by  the  Court  proceeding,  on  framing  such  issue,  to  decide  tiie  case  against 
the  Appellant  without  giving  him  an  opportunity  of  calling  and  examining  wit- 
nesses to  prove  his  case  on  [291]  the  merits.  Other  questions  also  arose,  as  fraud 
was  expressly  charged  in  the  pleadings;  first,  whether  the  time  of  limitation  did 
not  run  from  the  discovery  of  such  fraud  under  Ben.  Reg.  III.  of  1793,  sec.  14, 
which  it  was  submitted  bv  the  Appellant,  could  only  be  rightly  decided  on  evidence 
taken  in  the  suit;  and,  secondly,  as  not  only  fraud  was  so  charged,  but  also  the 
subject  of  the  suit  being  real  or  immovable  estate, — whetlier  the  Courts  below  were 
not  wrong  in  applying  the  twelve  years'  period  of  limitation  under  the  above  Regu- 
lation, and  holding  the  suit  barred  by  eighteen  years  having  elapsed  from  the  date 
of  the  alleged  instrument  of  grant  instead  of  the  sixty  years'  limitation  under  Ben. 
Reg.  II.  of  1805,  sec.  3,  cl.  3,  which  requires  evidence  to  be  gone  into  with  reference 
to  the  proof  and  disproof  of  the  alleged  fraud. 

Mr.  Leith  (with  him  Sir  R.  Palmer,  (J.C.\  for  the  Appellant,  and  Mr.  Pontifex, 
for  the  Respondent.  Run  Bahadoor  Singh. 

In  this  case  also  judgment  was  postponed,  and  afterwards  delivered  with  the 
judgments  in  the  four  other  cases,  see  pout  [12  Moo.  Ind.  App.],  p.  332. 


[292]  RA.IAH  .SAHIB  PERIILAD  SEllS— Appellant;  MAHARAJAH  RAJENDER 
KISHORE    SISG,— Respondent*  [Feb.  15,  16,  1869]. 

On  appeal  from   tJie  Hiyh  Court  uf  Judicature  at  Calcutta. 

An  Award,  under  Ben.  Reg.  VII.  of  1822,  of  the  Thakbust,  of  survey  authorities, 
in  a  disputed  question  of  boundaries,  having  been  made  in  1848,  a  suit  was 
brought  in  1861,  respecting  the  same  boundaries.  Semhle,  that  as  the 
Award  had  not  been  contested  during  the  three  years  limited  by  the  Act, 
No.  XIII.  of  1848,  it  operated  as  a  bar  to  the  suit. 

By  section  32  of  Act,  No.  VIII.  of  1859,  a  Plaintiff  is  bound  to  satisfy  the  Court 
that  his  right  of  action  is  not  barred  by  lapse  of  time. 

The  pendency  of  an  appeal  to  England  to  determine  a  question  of  succession  is 
not  such  "  a  good  and  sufficient  cause  "  as  respects  the  possession  of  a  third 
party  to  take  the  case  out  of  the  general  law  of  limitations. 

The  cjucstion  in  this  (the  fifth  appeal)  was  by  the  frame  of  the  plaint  confined 
to  one  of  lx)undary,  namely,  whether  the  lands  in  dispute  were  within  the  limits 
of  the  zemindary  of  Ramnuggur,  belonging  to  the  Appellant,  or  within  those  of 
Bettiah,  the  zemindary  of  the  Respondent.  From  the  view  which  the  Courts  in 
India  took  of  the  ease,  it  substantially  resolved  itself  into  a  question  respecting 
the  effect  of  the  law  of  limitation,  whether  it  operated  as  a  bar  to  the  Appel- 
lant's suit. 

In  the  suit  the  Appellant  sued  the  Respondent  to  recover  5000  beeghas  of  land 
in  Tuppah  Jegwan,  and  to  realize  the  collection  of  a  Bazaar  attached  to  the  Tir- 
banee  Fair,  and  which  the  Appellant  alleged  [293]  to  be  part  of  the  zemindary  of 
Ramnuggur.     The  decree  of  the  Principal  Sudder  Ameen  dismissed  the  suit  on  the 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph 
Napier,  Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  PeeL 
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ground  of  its  being  barred  by  the  law  of  limitation,  whieli  decision  was  affirmed  on 
appeal  by  the  High  Court. 

The  facts  of  the  case  are  these:  — 

The  Appellant  was  tlie  Rajah  of  Ramnuggur.  The  Respondent,  the  Rajah  of 
Bettiah. 

In  the  year  1800,  Rajah  Burdut  Kooaiar  Sein  was  Rajah  of  Ramnuggur;  after 
him  Rajah  Tej  Purtab  Sein  (see  7  Moore's  Ind.  App.  Cases,  pp.  37,  43);  then  Rajah 
I'mur  Pertab  Sein,  who  was  succeeded  by  the  Appellant.  Maha  Rajah  Beer 
Kishwur  Singh  was  then  Rajah  of  Bettiah.  He  was  succeeded  by  Maharajah 
Anund  Kishore  Sing,  after  him  by  Maharajah  Xawul  Kishore  Sing,  who  was 
succeeded  by  the  Respondent. 

In  Marcli,  1800,  the  then  Rajali  of  Ramnuggur  brought  a  suit  against  the  then 
Rajah  of  Bettiah,  for  possession  of  property  constituting  the  Pergunnah  MujliAva, 
in  Behar,  and  in  wliich  Pergunnah  the  land  in  dispute  lay,  and  by  a  decision  of 
the  Civil  Court  of  Zillah  Sarun  the  suit  was  dismissed,  and  the  Respondent's 
ancestor  declared  entitled  to  the  property. 

No  change  in  possession  took  place  subsequently  to  that  dat-e,  but  in  1822  dis- 
putes arose  between  the  Rajah  of  Bettiah  and  the  King  of  Nepaul  as  to  what  con- 
stituted the  boundary  line  laetween  their  respective  properties,  and  on  the  28th  of 
May,  1822,  the  boundary  Commissioner,  Captain  Cooper,  declared  his  opinion,  that 
the  Bechund  river  was  the  boundary  line,  and  that  between  the  Bechund  and  Sonha 
rivers  the  land  belonged  to  the  Rajah  of  Bettiah. 

[294]  In  1834,  the  then  Rajah  of  Bettiah  was  in  possession  of  the  Pergunnah  in 
question  up  to  the  banks  of  the  Bechund  river. 

The  Rajah  of  Ramnuggur  died  in  1834,  when  litigation  commenced  between 
the  Appellant  and  the  other  parties  as  to  the  succession  to  the  Ramnuggur  Raj. 
Pending  such  litigation  the  Raj  was  put  under  the  Court  of  Wards,  and  a  lease 
granted  to  one  Mr.  Yule.  In  1845,  the  Principal  Sudder  Ameen  decided  the  suit 
as  to  the  Ramnuggur  Raj  in  favour  of  the  Appellant,  which  decision  was  confirmed 
by  the  Sudder  Dewanny  Adawlut  in  April,  1846,  and  finally  in  1858,  on  appeal 
by  Her  Majesty  in  Council  (7  Moore's  Ind.  App.  Cases,  18). 

On  the  1st  of  February,  1846,  Mr.  Yule,  the  lessee  of  the  Ramnuggur  estates, 
filed  a  petition  before  the  Superintendent  of  Surveys,  alleging  that  a  Fair  was 
held  yearly  in  Phalgoon  (February  and  March),  and  in  certain  years  at  the  time 
of  the  eclipse,  and  that  the  rent  was  collected  for  the  Rajah  of  Ramnuggur,  but 
that  in  1253  b.b.  the  Maharajah  of  Bettiah's  people  had  forcibly  collected  the  pro- 
ceeds of  the  Fair.  The  Rajah  of  Bettiah  denied  these  statements,  and  claimed  the 
lands  up  to  the  river  Bechund  as  belonging  to  his  Raj.  The  case  was  postponed  on 
the  ground  that  the  question  of  the  Appellant's  title  to  Ramnuggur  Raj  was  then 
pending  in  the  Sudder  Court. 

The  Appellant,  as  decree-holder  of  Raj  Ramnuggur,  joined  as  a  party  in  the 
survey-proceeding,  and  was  represented  by  his  Mooktar,  Ishur  Dutt,  and  the  lessee, 
Mr.  Yule,  having  retired  from  the  case,  the  proceedings  took  place  in  the  presence 
of  [295]  the  Appellant's  Mooktar  Ishur  Dutt.  He  tendered  no  evidence  in  addition 
to  that  produced  by  Mr.  Yule,  except  a  map  and  five  witnesses;  and  the  Survey 
Officer,  having  investigated  the  case,  decided  it  on  the  11th  February,  1848,  and 
ordered  a  particular  boundary  line  to  be  marked  ofi",  so  as  to  confirm  to  the  Re- 
spondent the  whole  of  the  property  in  dispute,  and  on  the  25th  of  February,  1848, 
he  passed  further  Orders  in  that  respect. 

On  the  20th  of  March,  1851,  the  Appellant  requested  the  Magistrate  of  the 
Zillah  to  call  for  a  report  as  to  whether  the  Rajah  of  Bettiah  had  prevented  him 
from  receiving  the  collections  of  Tirbanee  Fair,  which  application  the  Magistrate 
refused,  stating  that  by  tlie  proceeding  of  the  11th  February,  1848,  the  dispute  as 
to  the  boundary  and  the  Fair  was  settled,  and  if  he  was  dissatisfied,  he  could  refer 
to  a  Civil  Court. 

The  Appellant,  however,  took  no  steps  until  the  31st  of  December.  1861,  when 
he  filed  his  plaint  in  the  suit  now  under  appeal.  In  his  plaint  he  defined  the 
boundaries  which  he  claimed  to  have  established,  and  charged  collusion  between 
Mr.  Yule  and  the  Respondent,  in  having  the  boundaries  laid  down  wrongly,  and  he 
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alleged  possession  by  Mr.  Yule  and  hiniself   up  to  the  20tli  of  March,   1S51,   aud 
assigned  the  ouster  of  his  possession  as  commcuciug  from  that  day. 

The  Respoudeut  by  his  answer  denied  the  Appellant's  allegations,  as  to  the 
boundaries  and  possession,  and  submitted,  that  the  claim  was  barred  by  the  special 
law  of  limitation,  under  Act,  No.  XIII.  of  18-18,  as  well  as  the  general  law  of 
limitation,  and  also  that  the  suit  decided  in  March,  1800,  against  the  [296]  Appel- 
lant's Father  as  above-mentioned,  was  a  bar  to  the  suit. 

The  Principal  Sudder  Ameen  settled  the  issues  for  trial  to  the  following  ert'ect : 
— First,  whether  the  general  or  special  law  of  limitation  applied?  And.  secondly, 
whether  the  suit  was  barred  under  the  2nd  section  of  Act,  No.  VIII.  of  1859,  which 
provides,  that  the  Civil  Courts  shall  not  take  cognizance  of  suits  previously  heard 
and  determined.  As  to  the  facts  he  laid  down  the  following  issues,  viz.: — First, 
whose  was  the  property  in  dispute,  and  in  whose  possession  had  it  been?  and, 
second,  what  was  the  boundary  line?  Third,  upon  the  merits,  whether  the  Plaintifi 
was  entitled  to  possession?  and  fourth,  was  the  Plaintiff  entitled  to  mesne  profits? 

On  the  30th  January,  1862,  the  Principal  Sudder  Ameen  (Itrut  Hossein)  made 
an  Order  dismissing  the  suit  with  costs,  and  in  his  Judgment  he  gave  as  reasons 
for  such  Order,  that  he  was  of  opinion,  that  the  Plaiutitfs  right  to  sue  was  barred, 
both  by  the  special  and  general  law  of  limitation.  In  his  judgment  in  commenting 
upon  the  Appellant's  attempt  to  take  his  case  out  of  the  law  of  limitation,  he  said: 
— ■"  Although  the  Plaintiff,  with  a  view  to  cure  the  laches  of  limitation,  represented 
that  he  had  been  in  possession  of  the  disputed  property  prior  to  the  Thakbust  up  to 
lilth  of  March,  1851,  and  that  he  was  put  out  of  possession  of  the  said  land  from 
20th  of  March,  1851,  under  an  Order  of  the  Foujdaree  Adawlut,  and  in  support  of 
this  allegation  he  produced  certain  Pottahs,  Furghkutties  and  Kabooleat,  from 
1251  to  1266,  and  in  Seaha  of  the  collection  regarding  Terbanee  Bazaar  from 
1256  to  1258;  but  the  very  appearance  of  the  papers  serves  as  a  witness  [297]  in 
favour  of  its  fabrication,  inasmuch  as  it  is  evident  that  it  is  engraved  on  old  paper 
with  fresh  ink ;  moreover,  it  is  not  consistent  with  reason  that  after  the  conclusion 
of  Thak  of  the  land  in  dispute  in  the  name  of  Defendant  on  proof  that  of  his  right 
and  title  thereto,  the  Plaintiff  should  have  remained  in  possession  thereof  after 
conclusion  of  Thak,  as  he  was  prior  to  it.  Besides  this,  the  Plaintiff  himself  stated 
in  the  Thakbust  Roobakaree,  that  he  was  dispossessed  from  the  Tirbanee  Mella  in 
1253,  and  at  present  contrary  to  it,  he  states  that  he  had  been  in  possession  thereof 
prior  to  the  Thakbust  ;  hence  it  is  quite  clear,  that  the  Plaintiff',  to  cure  the  defect 
of  limitation,  has  raised  a  pretended  plea  as  to  his  possession.  But  the  law  of 
limitation  is  so  fully  applicable  to  the  case,  that  it  cannot  be  cured,  but  by  some 
strong  document  of  the  Court,  and  not  by  private  papers,  inasmuch  as  the  prepara- 
tion of  such  papers  rests  at  the  disposal  of  the  Plaintiff'.  Hence,  in  consideration 
of  the  general  and  special  law  of  limitation,  the  present  suit  is  not  cognizable  by 
the  Court." 

On  appeal,  the  High  Court  at  Calcutta,  consisting  of  Mr.  Justice  Morgan  and 
Mr.  Justice  Sumboonauth  Pundit,  on  the  8th  of  January,  186-1,  ordered  the  appeal 
to  be  dismissed  with  costs,  holding  that,  independently  of  the  question,  as  to  whether 
the  claim  was  liarred  by  the  law  of  limitation  as  contained  in  Act,  No.  XIII.  of  1848, 
the  Appellant's  claim  was  barred  hj  the  twelve  j'ears'  law  of  limitation. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — First,  the  Courts  in 
India  ought  not  to  have  [298]  decided  that  the  suit  was  barred  through  effluction 
of  time  by  the  general  law  of  limitation,  but  ought  to  have  heard  and  determined 
the  issue  on  the  merits.  The  High  Court  ought  to  have  remanded  the  case  to  the 
Zillah  Court,  to  be  tried  on  the  merits  under  the  issues  fixed  and  recorded. 

Secondly,  the  Courts  were  wrong  in  their  construction  of  the  law  of  limitation 
as  applicable  to  the  ca.se.  The  Appellant  was  within  the  exception  provided  by 
sec.  14  of  Ben.  Reg.  III.  of  1793,  the  general  law  of  limitation,  having  been  pre- 
cluded from  seeking  redress  by  "  a  good  and  sufficient  cause,"  which  allows  a 
deduction  to  be  made  of  the  full  period  during  which  the  suit  concerning  the 
succession  to  the  Raj  was  pending,  Enjah  Enaijet  HoDxein  v.  Sai/ur/  Alimed  Reza 
(7  Moore's  Ind.  App.  Cases,  238);  Troup  v.  The  East  hidiri  Company  (/b.,  104). 
Here  the  Appellant  brought  his  suit  within  twelve  years  from  the  date  of  the  final 
decree  made  on  the  succession  suit,  by  which  his  right  to  the  Raj  was  determined. 
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Neither  did  the  cause  of  attion  arise  before  the  present  suit  was  commenced,  so  as 
to  create  the  bar,  provided  by  Uen.  Reg.  III.  of  1793,  sec.  U.  Even  if  the  cause  of 
action  liad  arisen  more  than  twelve  years  before  the  institution  of  the  suit,  and  if 
the  same  was  not  cognizable  under  the  exceptions  contained  in  the  above  Regula- 
tion, yet  it  was  cognizable  under  Ben.  Reg.  II.  of  1805,  sec.  3,  cl.  1,  being  a  suit 
for  lands  and  permanent  immoval)le  property,  which  the  Respondent  or  those  under 
whom  he  claimed  had  acquired  possession  of  by  "  unjust  and  dishonest  means,  and 
neitlier  he  nor  those  who  held  under  him  held"  quiet  and  unmolested  possession  of 
the  lands  under  a  title  believed  to  be  just  and  valid,  [299]  during  a  period  of 
twelve  years  "  antecedent  to  the  commencement  of  the  suit. 

Mr.  Field,  Q.C.,  and  Mr.  Bell,  for  the  Respondent. — According  to  the  provisions 
of  the  law  of  limitation  in  India,  as  contained  in  Act,  No.  XIV.  of  1859,  the  Appel- 
lant's right  to  see  was  barred,  as  the  cause  of  action  arose  twelve  3-ears  before  the  date 
when  the  action  was  commenced.  Independently  of  the  question  of  twelve  years 
law  of  limitation  being  applicable  to  the  case,  the  Appellant  had  no  right  to  sue, 
inasmuch  as  more  than  three  years  had  elapsed,  the  case  being  within  the  meaning 
of  sec.  1,  cl.  6,  of  that  Act,  and  the  former  Act,  No.  XIII.  of  1848.  [Sir  James  Colvile  : 
— This  case  does  not  seem  to  be  within  the  latter  Act,  which  appears  to  be  limited 
to  Awards  made  by  the  revenue  authorities  under  Ben.  Reg.  VII.  of  1822,  IX.  of 
1825,  and  IX.  of  1833.]  The  Thakbust  proceeding  was  an  Award  within  the  Act, 
No.  XIII.  of  1848.  The  limitation  will  not  stop  when  once  it  begins  to  run,  Doe  dem 
Duroure  v.  Jones  (4  Term.  Rep.,  300).  The  case  of  Rajah  Eniiyet  Hossem  v.  Sayud 
Ahmed  Eeza  (7  Moore's  Ind.  App.  Cases,  238)  does  not  apply.  In  Troup  v.  The  East 
India.  CoinjKiny  (7  Moore's  Ind.  App.  Cases,  104),  the  sole  point  was,  whether  the 
words  '•  other  good  and  sufficient  cause  "  in  cl.  3,  sec.  18,  of  Ben.  Reg.  II.  of  1803, 
included  "'  insanity." 

Mr.  Leith  in  reply. 

Judgment  was  given  by  their  Lordships  with  the  other  cases,  and  will  Ije  found 
at  [12  Moo.  Ind.  App.]  p.  334. 

[300]  Their  Lordships  having  reserved  the  consideration  of  these  appeals,  judg- 
ment was  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile  (March  12,  1869). — Their  Lordships  have 
now  to  dispose  of  five  appeals  in  which  the  same  person.  Rajah  Sahib  Perhlad  Sein, 
is  an  actor,  being  in  four  of  them  the  Appellant,  and  in  the  fifth  the  Respondent. 
Though  the  cases  are  not  otherwise  connected  with,  or  dependent  on  each  other, 
it  will  be  convenient  to  state  certain  facts  relating  to  the  Rajah  and  his  title  which 
are  common  to  all.  He  is  now  in  undisputed  possession  of  the  Raj  and  zemindary 
of  Ramnuggur,  the  title  to  which  was  in  litigation  from  1835  until  1858.  He  origin- 
aUv  sued  for  them  as  guardian  on  behalf  of  his  infant  Son  under  a  deed  of  gift ;  they 
were  at  the  same  time  claimed  by  Run  Murdun  Sein  as  a  Son  of  the  former  Rajah, 
Umur  Purtab  Sein  and  by  other  parties  under  different  titles.  Ultimately  the  right 
of  succession  of  the  present  Rajah  as  the  nearest  collateral  heir  of  Uraur  Purtab 
Sein  was  declared  by  a  decree  of  the  Zillah  Court,  dated  the  27th  of  February,  1845, 
and  that  decree  was  affirmed  on  appeal  by  the  Sudder  Court  on  the  9th  of  September, 
1846.  From  that  date  the  litigation  was  confined  to  the  Rajah  and  Run  Murdun 
Sein,  was  alone  pieferred  an  appeal  to  Her  Maje.sty  in  Council,  which  was  finallv 
determined  in  the  Rajah's  favour  in  January,  1858  (see  Chiwturi/a  Run  Murdun 
Syn  V.  Sahuh  Purhidad  Syii,  7  Moore's  Ind.  App.  Cases,  18).  Tlie  estate  was  in  the 
possession  of  one  of  tlie  Widows  of  Umur  Purtab  Sein  from  the  time  of  his  death  in 
1834,  until  [301]  February,  1840,  when  she  died.  The  Collector  of  the  District  was 
then  directed  to  keep  it  under  attachment  until  the  title  to  it  should  be  determined 
in  the  pending  litigation.  After  the  Sudder  Court's  decree  in  1846,  an  Order  was 
made  that  the  Rajah  should  be  put  into  possession  on  giving  security  to  abide  the 
event  of  the  appeal  to  England  ;  but  owing  to  delays  in  perfecting  that  security,  he 
did  not  obtain  actual  possession  until  June,  1848.  The  security  afterwards  failed  ; 
the  Rajah  was  unable  to  give  fresh  security  to  the  satisfaction  of  the  Court  :  an 
Order  was  made  on  the  18th  of  May,  1854,  that  the  property  should  again  be  attached 
by  the  Collector ;  and  it  remained  under  attachment  from  that  time  until  possession 
was  restored  to  the  Rajah  in  1858,  upon  the  determination  of  the  appeal  in  his 
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favour.  Having  stated  these  facts  and  dates,  their  Lordshii^s  will  |iriueed  to  deal 
with  the  several  appeals  in  their  order,  beginning  with  that  in  wliieh  Balwo  Hudhoo 
Sing  is  Respondent. 


Ra.iah  Sahib  Peuhlad  Sein  r.  Bahod  Budhoo  Sing  [1869]. 

The  suit  out  of  which  this  appeal  has  arisen  was  brought  to  recover  fruni  the 
A|jpellant  (the  Uajah)  possession  of  a  four-anna  share  of  certain  specified  projjerty, 
coni]irising  the  whole,  or  a  very  considerable  part  of  the  zeniindary  of  Haninuggur. 
The  original  Plaintifl'  was  a  Mussulman  Lady,  claiming  to  be,  at  least  for  the  jnir- 
poses  of  the  suit,  the  sole  representative  of  hef  late  Husband,  Sultan  Jan,  who  was  the 
sole  representative  of  one  Kajah  Hossein  Ally  Khan.  After  the  institution  of  the  suit 
she  sold  all  her  interest  therein  to  the  Respondent,  who  has  been  substituted  as 
riaintitY  on  the  record,  and  may  be  taken  to  have  all  the  rights  in  the  subjei;t  [302] 
matter  of  the  suit  which  could  have  been  successfully  asserted  either  by  Kajah  Hossein 
Ally  Khan,  or  by  Sultan  Jan. 

His  title  is  founded  on  a  Kowala  or  Bill  of  sale  of  the  property  in  dispute,  which 
is  admitted  to  have  been  executed  to  the  Kajah  by  the  Appellant  on  the  '2;!rd  of 
September,  IS-ti,  and,  therefore,  at  a  time  when  the  latter  neither  was  in  the  posses- 
sion of  the  zeraindary,  nor  had  established  in  any  Court  his  title  thereto.  The  case 
of  the  Respondent  is,  that  this  Bill  of  sale  expresses  the  real  contract  between  the 
Appellant  and  the  Kajah.  which  was  one  for  the  absolute  sale  by  the  former  and 
purchase  by  the  latter  of  a  four-anna  share  of  the  specified  property  for  the  price 
of  Rs.  75,000,  and  that  that  sum  was  actually  paid  down  in  cash  when  the  in.struinent 
was  executed. 

The  case  of  the  Appellant  is,  that  being  in  want  of  funds  to  carry  on  his  suit  for 
the  Raj  and  zemindary,  and  for  his  own  support,  he  applied  to  the  Kajah,  who 
agreed  to  make  advances  for  those  purposes  on  condition  of  having  the  Bill  of  sale 
executed,  registered,  and  duly  notified  in  the  pending  suit  ;  that  no  part  of  the 
expressed  consideration  or  sum  of  Rs.  75,000  was  paid  on  the  execution  of  the  Instru- 
ment;  and  that  though  the  Kajah,  from  time  to  time,  advanced  small  sums  of  moHcy, 
the  whole  amount  of  his  advances  fell  far  short  of  Rs.  75,000  ;  that  afterwards  the 
Kajah  absconded  from  Patna  on  a  charge  of  disaffection  to  the  Government  ;  where- 
upon it  was  agreed  between  his  Son,  Sultan  Jan,  and  the  Appellant,  that  a  Bond  for 
Rs.  76,000  hypothecating  the  whole  of  the  pro]>erty  in  question,  and  not  merely  a 
twelve-anna  share  of  it,  should  be  substituted  [303]  for  the  instrument  importing 
the  absolute  assignment  of  the  four-anna  share;  and  that,  accordingly,  such  a  Bond 
was  executed  by  the  Appellant  to  Sultan  Jan  on  the  7th  of  March,  1846  ;  but  that  the 
Rs.  76,000  was  merely  a  nominal  consideration,  of  which  no  part  was  paid,  the  real 
contract  being  one  to  secure  moneys  already  advanced  with  future  advances  which 
Sultan  Jan  undertook  but  failed  to  make. 

The  questions  thus  raised  between  the  Appellant  and  Respondent  are  not  now- 
litigated  for  the  first  time.  In  August,  1848,  Sultan  Jan  instituted  two  suits  against 
the  Appellant,  of  which  one,  being  almost  identical  with  the  present,  was  brought 
to  recover  possession  of  the  four-anna  share  of  the  property  under  the  title  founded 
on  the  Bill  of  sale;  and  the  other  was  for  the  recovery  of  the  Rs.  76,000  purported 
t-o  be  secured  by  the  Bond  which  he  alleged  to  have  been  advanced  in  addition  to  the 
Rs.  75,000  said  to  have  been  paid  on  the  execution  of  the  Instrument  of  September, 
1844. 

Both  the.se  suits  were  dismissed  by  the  Zillah  Judge  (Mr.  Hathorn).  He  held 
tha;t  the  Plaintiff's  story  in  one  suit  as  to  the  payment  of  the  Rs.  75,000,  and  in  the 
other  as  to  the  payment  of  the  Rs.  76,000,  was  false;  and  in  his  judgment  in  the 
Bond  suit  he  expressed  an  opinion,  that  the  Appellant's  account  of  the  transactions 
was  substantially  the  true  one.  There  was  an  appeal  to  the  Sudder  Dewanny 
Adawlut  against  both  decrees.  The  appeal  in  the  Bond  suit  was  absolutely  disniisse(i. 
On  the  other  appeal  the  Pleaders  for  the  Respondent  (the  present  Appellant)  un- 
fortunately raised  a  question  as  to  the  sufficiency  of  the  stamps  on  certain  documents 
which  [304]  had  been  put  in  evidence;  and  the  Sudder  Court,  avoiding  the  decision 
of  the  case  upon  its  merits,  directed  the  suit  to  be  dismissed  on  that  ground  only; 
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and  consequently  gave  to  the  Plaintiff,  Sultan  Jan,  all  the  advantages  which  a  judg- 
ment of  nonsuit  has  over  a  judgment  for  the  Defendant. 

The  result,  however,  of  that  litigation  was  a  conclusive  decision  against  Sultan 
Jan  in  the  Bond  suit;  whilst  in  the' other  suit  a  decision  on  the  merits  was  passed 
against  him  in  the  Zillah  Court,  whicli  was  only  so  far  qualified  by  the  decree  of  the 
Sudder  Court  that  he  was  left  at  liberty  to  bring  a  new  suit.  The  date  of  that  decree 
was  the  4th  of  January,  1853. 

In  this  state  of  things  the  present  suit  was  instituted  on  the  22nd  of  August, 
1856.  It  was  brought  in  the  Court  of  the  Principal  Sudder  Ameen,  who  dismissed 
it  with  costs  ;  and  on  appeal  his  decision,  except  as  to  costs,  was  confirmed  by  the 
Zillah  Judge  (Mr.  Atherton).  Both  decisions  proceeded  upon  the  assumption  that 
the  Respondent's  case  as  to  the  payment  of  the  consideration  of  Rs.  75,000  was  false, 
and  the  Appellant's  true.  And  both  Judges,  conceiving  that  their  decision  on  this 
point  was  sufficient  to  determine  the  suit,  omitted  to  decide  an  issue  which  expressly 
raised  the  question  whether  the  Bond  for  Rs.  76,000  of  1846,  had  been  given  in 
sub.stitution  for  the  absolute  Bill  of  sale  of  1844.  According  to  the  practice  of  the 
Courts  of  India,  these  two  decisions  were  final  in  India,  on  questions  of 
fact,  though  on  questions  of  law  or  procedure  there  lay  a  special  appeal 
to  the  Sudder  Court.  Such  an  appeal  was  in  fact  preferred.  It  is  unneces- 
sary to  state  any  of  the  ground  of  it,  [305]  except  the  fourth  ;  which  is  to  the  following 
effect : — "  If,  for  argument's  sake,  it  be  admitted,  that  the  Defendant  did  not  receive 
the  full  price,  yet  by  reason  of  his  acknowledging  to  have  executed  a  Bynamah  (Bill 
of  sale),  a  decree  in  this  suit  would  be  just  and  indispensable,  because  the  Defendarjt 
has  the  jjower  to  sue  for  the  recovery  of  the  lialance  of  the  purchase-money.  " 

On  that  appeal  the  Sudder  Court,  on  the  27th  of  September,  1860,  made  the  decree 
which  is  the  subject  of  the  present  appeal.  Though  bound  by  the  finding  of  the 
Courts  below  that  the  Rs.  75,000,  had  not  been  paid  as  alleged  by  the  Plaintiffs,  the 
Judges  who  sat  on  the  appeal  nevertheless,  proceeding  upon  a  statement  in  Mr. 
Atherton's  judgment  to  the  effect,  that  the  advances  made  to  the  Appellant  probably 
amounted  to  about  Rs.  18,000  or  20,000  in  all,  arrived  at  the  conclusion,  that  the 
real  and  final  contract  between  the  parties  was  one  of  absolute  sale  and  purchase, 
upon  which  there  had  been  a  partial  payment  of  the  purchase-money.  They  further 
held  that,  in  these  circumstances,  a  complete  title  to  the  lands  passed  to  the  Kajah 
by  virtue  of  the  Bill  of  sale  on  its  execution  ;  and  (by  a  supposed  application  of  the 
doctrines  of  English  Courts  of  Equity)  that  the  Vendor  in  possession  of  the  lands 
was  to  be  treated  as  having  only  a  lien  for  the  unpaid  balance  of  the  purchas^money  ; 
.  and  was  to  be  held  accountable  as  a  Mortgagee  in  possession  for  the  rents  and  profits. 
They  accordingly  remitted  the  cause  to  the  Judge,  with  directions  "  to  decide  it  de 
novo  in  his  Court,  on  the  points  now  mooted,  or  upon  others  which  fairly  arise  on 
the  pleadings." 

[306]  Before  they  consider,  whether  the  principles  upon  which  the  Judges  pro- 
ceeded were  sound  in  themselves,  or  applicable  to  a  transaction  of  this  nature  between 
Hindoos  or  between  a  Hindoo  and  a  Mussuhnan,  their  Lordships  must  observe,  that 
this  application  of  them  assumed  a  state  of  things  which  was  not  consistent  with  the 
case  made  by  either  party,  and  was  certainly  not  necessarily  implied  by  the  findings 
of  the  Courts  l>elow  upon  the  issues  of  fact.  For  even  if  those  Courts  had  found 
that  advances  within  a  certain  limit  had  been  made,  it  did  not  follow  that  they  were 
made  in  part  payment  of  the  consideration  for  a  subsisting  contract  of  sale,  and  not, 
as  the  Rajah  insisted,  upon  a  contract  for  security.  And,  indeed,  the  decree  under 
appeal,  by  remitting  the  cause  for  trial  upon  the  points  fairly  arising  on  the  plead- 
ings, including  the  undetermined  issue  as  to  the  substitution  of  the  Bond  for  the 
original  contract,  left  this  very  point  open. 

Their  Lordships,  however,  are  of  opinion,  that  even  if  this  question  of  substitu- 
tion had  been  determined  in  favour  of  the  Respondent,  the  decree  of  the  Sudder 
Court  would  nevertheless  have  been  erroneous. 

It  is  not  easy  to  see  what  principle  of  an  English  Court  of  Equity,  supposing 
such  to  be  properly  applicable  to  the  case,  would  support  the  conclusions  to  which  the 
Judges  of  the  Sudder  Court  have  come  upon  the  facts  before  them.  Their  business 
was  to  decide  the  rights  of  the  parties  under  the  particular  contract,  and  upon  the 
facts  found  bv  the  Courts  below,  according  to  equity  and  good  conscience.     They  seem 
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to  have  ruled  that  the  effeL-t  of  the  execution  of  a  Bill  of  sale  l)y  a  Hindoo  Vendor  is, 
to  use  [307]  the  phraseology  of  English  law,  to  pass  an  estate  irrespectively  of  actual 
delivery  of  possession  ;  giving  to  the  Instrument  the  effect  of  a  conve_vanco  ojjerating 
by  the  Statute  of  Uses.  AMiether  such  a  conclusion  would  be  warranted  in  any  case, 
is,  in  their  Lordships'  opinion,  very  questionable.  It  is  certainly  not  supporttjd 
by  the  two  case.s  cited  in  the  judgment  under  review  (these  cases  were  Gopeerhiini 
Kurr  V.  Kurouiui  Dtixee,  Decisions.  1857,  p.  225  ;  and  Surhonnnnn  Siiit/li  v.  Malianij 
Siiig/i.  Decisions,  1,858,  p.  601);  in  both  of  which  actual  possession  seems  to  have 
passed  from  the  Vendor  to  tlie  Purchaser.  To  support  it,  the  execution  of  the  Hill 
of  sale  must  be  treated  as  a  constructive  transfer  of  possession.  Hut  how  can  tliere 
be  any  such  transfer,  actual  or  constructive,  upon  a  contract  under  which  the  Vendor 
sells  that  of  which  he  has  not  possession,  and  to  which  he  may  never  establish  a  titlel 
The  Hill  of  sale  in  such  a  case  can  only  be  evidence  of  a  contract  to  be  performed  //' 
fiiiiiro,  and  upon  the  happening  of  a  contingency;  of  which  the  Purchaser  may  claim 
a  specific  performance  if  he  conies  into  Court  showing  that  he  has  himself  done  all 
that  he  was  bound  to  do.  In  the  present  case  the  Purchaser  had  alleged  tiiat  he  was  in 
that  condition,  having  paid  the  whole  of  the  price  at  the  date  of  the  execution  of  the 
Instrument ;  but  that  allegation  has  been  found  to  be  false.  Nor,  if  the  fact  had  been, 
as  assumed  by  the  Sudder  Court,  that  part  of  the  purchase-money  was  paid  upon  the 
execution  of  the  contract,  and  the  Purchaser  had  come  into  Court  alleging  such  part 
payment  and  tendering  the  balance,  does  it  follow  that  he  would  have  been  entitled 
to  a  decree  for  specific  performance  ;  for  [308]  the  contract  sued  upon  is  an  eminently 
speculative,  not  to  say  a  gambling,  one.  On  the  face  of  it,  the  Vendor  agrees  in  con- 
sideration of  a  sum  presently  paid,  to  sell  that  which  he  has  not,  and  may  never 
have;  and  the  price  is  presumal)ly  fixed  upon  a  calculation  of  the  risk  undertaken 
by  the  Purchaser,  at  a  sum  far  below  the  real  value  of  the  thing  sold.  Hut  if  the 
Purchaser  under  such  a  contract  lias  retained  part  of  the  price  for  several  }'ears  and 
until  the  risk  has  been  determined  by  the  hap]ieniiig  of  the  contingency,  he  has 
2}ro  fanto  diminished  the  risk  which  he  contracted  to  bear;  and  the  Vendor  has 
pro-  tantu  lost  that  for  which  he  stipulated — the  present  use  and  enjoyment  of 
the  money.  The  contract,  therefore,  has  become  incapable  of  being  performed, 
according  to  the  true  meaning  and  intent  of  the  contracting  parties.  Their  Lord- 
ships are,  therefore,  of  opinion,  that  the  decree  made  by  the  Sudder  Court  upon  their 
assumption  of  the  facts  was  in  every  point  of  view  erroneous,  and  cannot  be  sup- 
ported. 

They  had  now  to  consider  not  only  what  decree  the  Sudder  Court  ought  to  have 
made  on  the  special  appeal,  but  what  ought  to  lie  the  final  decree  in  the  suit  ;  since  in 
order  to  complete  justice  between  the  parties,  they  have  allowed  the  learned  Counsel 
for  the  Respondent  to  impeach  the  decrees  of  the  two  Lower  Courts,  and  to  argue 
the  whole  case  upon  the  merits.  And  it  has  been  so  argued  very  ably  by  Mr.  Bell. 
The  iirst  and  most  material  cpiestion  is,  whether  it  has  been  correctly  found  that  the 
Rs.  75,000,  were  not  paid  as  alleged  by  the  Respondent  upon  the  execution  of  the  Hill 
of  sale.  Tiiat  has  been  so  found  by  three  Courts  in  India  ;  and  therefore,  in  attempt- 
ing [309]  to  disturb  the  finding,  the  learned  Counsel  undeitook  a  more  than  ordinary 
burthen.  He  argued,  liowever,  that  the  two  decisions  in  this  suit  gave  undue  weight 
to  the  former  decision  of  Mr.  Hathorn  ;  and  that  that  Gentleman's  judgment  had  not 
allowed  sufficient  weight  to  the  presumptions  arising  from  the  admitted  acts  of  the 
Appellant  in  executing  the  Bill  of  sale,  and  the  receipt  for  the  purchase-monev.  and 
in  subsequently  recognizing  them.  Their  Lordships  fully  concede,  that  though, 
according  to  the  law  and  practice  of  the  Courts  in  India,  those  acts  were  not  conclusive 
evidence  against  the  Appellant,  the  presumptions  arising  from  them  ought  to  have 
been  allowed  due  weight  upon  the  trial  of  the  issue,  whether  the  consideration  had 
been  paid  as  alleged.  They  observe,, however,  that  the  issue  came  ultimately  to  be 
determined  upon  the  testimony  of  conflicting  witnesse.s,  of  whom  the  Judge  held,  that 
some  were  credible  and  respectable,  and  others  altogether  unworthy  of  credit.  Nor, 
can  their  J.,ordships  say,  after  giving  full  weight  to  the  presumptions  in  question, 
and  to  the  other  circumstances  in  the  case,  that  the  finding  was  wrong.  They  are 
disposed  to  believe,  that  the  real  arrangement  between  the  Appellant  and  the  Kajah 
was  for  advances  to  be  made,  from  time  to  time  ;  and  that  the  form  of  the  contract 
was  adopted  in  order  to  evade  the  effect  of  the  decisions  of  the  Indian  Courts  in 
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respect  of  what  they  consider  champerty.  They  think,  therefore,  that  there  is  no 
ground  for  disturbuig:  the  finding,  that  the  Rs.  75,000  were  not  paid  as  alleged  ; 
and  it  follows,  from  the  reasons  which  they  have  already  stated,  when  dealing  with 
the  judginent  of  the  Sudder  Court,  that  if  that  finding  was  correct,  the  suit  was  pro- 
jierly  decided  in  the  Appellant's  favour  upon  it.  Their  [310]  Lordships,  however, 
think  it  right  to  add,  that  upon  the  evidence,  corroliorated  as  it  is  by  the  fact  that  the 
Bond  hypothecated  the  whole,  and  not  only  three  fourths  of  the  jjroperty  in  ([ue-stion, 
thcv  think  that  the  issue  as  to  the  substitution  of  that  security  for  the  Bill  of  sale 
would  also  have  been  properly  found  in  the  Appellant's  favour. 

Mr.  Bell  pressed  upon  their  Lordships  the  propriety  of  doing  complete  justice 
between  the  parties,  by  imposing  upon  the  Appellant  the  terms  of  repaying  the 
advances  actually  made  to  him  by  the  Kajah  and  Sultan  Jan.  They  do  not  see 
how  they  can  do  this  in  the  present  suit,  of  which  the  dismissal  will  not  prevent 
the  recovery  of  those  advances  if  they  are  still  recoverable.  Sultan  Jan's  proper 
course  was  to  sue  for  the  repayment  of  them  in  the  Bond  suit,  if  they  were  included 
in  that  security;  or  if  they  were  not  so  included,  under  his  general  title  as  repre- 
sentative of  his  Father.  If,  in  consequence  of  his  failure  to  do  so,  or  of  the  lapse  of 
time,  the  remedy  is  gone,  their  Lordships  may  regret  that  result ;  but  they  do  not 
see  how  they  can  supply  a  new  remedy  by  imposing  terms  upon  the  Appellant,  who 
is  not  iu  this  suit  seeking  the  aid  of  the  Court,  but  is  sued  upon  a  different  and 
inconsistent  cause  of  action.  And  the  difficulty  of  taking  such  a  course  is  increased 
by  the  circumstance,  that  the  Respondent  is  not  the  representative  of  the  Kajah  or 
of  Sultan  Jan  for  all  purposes,  but  is  merely  the  Assignee  of  the  rights  which 
Furkhoonda  Khanum  has  specially  claimed  in  this  suit. 

Their  Lordships,  therefore,  will  humbly  recommend  to  Her  Majesty  that  this  appeal 
be  allowed  with  costs  ;  that  the  decree  of  the  Sudder  Court  be  reversed,  and  that 
in  lieu  thereof  an  Order  be  made  [311]  dismissing  the  special  appeal  with  costs.  The 
effect  of  this  will  be  to  affirm  the  decree  of  Mr.  Atherton.  Their  Lordships  are  not 
disposed  to  interfere  with  the  discretion  exercised  by  him  in  respect  of  the  costs  of 
the  suit  in  the  Lower  Courts. 

Kaleepershad   Tewarree    v.    Ra.iah   Sahib   Perhlad   Sein   [1869]. 

In  the  second  appeal  under  consideration,  Kaleepershad  Tewarree  is  the  Appel- 
lant, and  the  Rajah  the  Respondent. 

The  suit  out  of  which  it  arises  was  brought  by  the  Respondent  to  set  aside  a 
Zur-i-peshgi  deed,  dated  the  23rd  of  December,  1851,  which  purports  to  have  been 
executed  by  him  to  the  Appellant  and  his  Brother,  Muddun  Mohun  Tewarree,  since 
deceased,  for  securing  to  them  the  repayment  of  Rs.  49,453,  with  interest,  by  the 
pledge  or  mortgage  of  fifteen  mouzahs,  part  of  the  zemindary  of  Ramnuggur.  He 
also  claimed  wasilat,  or  the  mesne  profits  of  the  property,  for  six  years.  The  Re- 
spondent admits  the  execution  of  the  deed,  but  says  that  it  was  executed  as  a  secu- 
rity for  the  amount  appearing  to  be  due  on  a  Bond  previously  executed  by  him  in 
favour  of  the  same  parties  in  February,  1849  :  that  he  never  received  any  con- 
sideration for  the  Bond  ;  and  that  he  was  induced  to  execute  both  documents  by 
his  Servant,  Lalla  Biuda  Lall,  wlio  was  acting  in  collusion  with  the  Tewarrees. 

His  story  as  to  the  consideration  for  the  Bond  is,  that  in  the  course  of  the 
negotiations  for  procuring  the  security,  to  abide  the  event  of  Run  Murdun  Sing's 
appeal  to  England,  which  he  had  to  give  when  he  got  into  possession  of  the  property 
in  1848,  it  was  arranged  that  Ranee  Unopoorna,  who  became  his  surety  and  pledged 
her  property  by  way  of  security.  [312]  should  receive  a  bonus  of  Rs.  20,000  ;  that  the 
Appellant  and  his  Brother  should  pay  that  bonus,  and  for  so  doing  should  themselves 
receive  another  bonus  of  Rs.  20,000 ;  that  the  Bond  was  given  to  secure  these  two 
sums  of  Rs.  20.000  ;  but  that  the  Tewarrees  failed  to  pay  the  Rs.  20,000  to  the  Ranee, 
who  consequently  contrived  to  escape  from  her  obligations  as  security  by  means 
of  a  revenue  sale  and  Beuamee  re-purcliase  of  the  property  which  she  had  pledged  as 
security,  and  so  brought  about  tlie  re-attaciiment  of  tlie  zemindary  in  1854.  His  case, 
therefore,  is,  that  the  deed  impeached  was  obtained  from  him  fraudulently  and  with- 
out consideration. 

The  case  of  the  Appellant   is,  that  the  transactions  were  what  they  purjiorted 
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oij  the  face  of  them  to  l)e  ;  that  the  Boud  was  given  tu  secure  advances  which  had  been 
made  in  Calcutta  to  Lalla  Binda  Lall  as  the  Agent  of  the  Bespoudent,  with  liis 
siinctioii  and  on  his  account  ;  and  that  tlie  Zur-i-pesiigi  deed  was  executed  to  secure 
a  balance  found  on  a  settlement  of  accounts  to  be  due  in  respect  of  the  Bond  debt, 
and  some  other  transactions. 

It  is  an  admitted  fact,  that  the  Appellant  and  iiis  Brother  have  been  in  posses- 
sion of  the  property  under  the  deed  for  several  years.  The  Apjiellant's  case  is, 
that  he  is  still  in  such  possession  ;  but  this  seems  to  be  disputed  by  tlie  l{cs])(jndent. 

The  cause  was  tried  by  the  Principal  Sudder  Auicen,  who  dismissed  tlie  suit 
with  costs.  His  decree  was  reversed  by  the  High  Court,  chiedy  on  the  ground  that 
the  Defendants,  the  Tewarrees,  had  failed  to  prove  that  they  had  given  consideration 
for  tlie  Bond  ;  but  the  decree  of  that  Court,  though  it  directed  that  the  Zur-i-peshgi 
deed  sliould  be  set  [313]  aside,  refused  to  award  any  of  the  wasilat,  or  mesne  juofits 
^ued  for,  and  gave  no  costs. 

The  Appellant,  as  the  survivor  of  the  two  Defendants,  ai)pealed  against  the 
decree:  and  there  is  also  a  cross  appeal  against  so  much  of  it  as  rejects  the  claim  to 
wasilat,  and  refuses  to  give  the  costs  of  the  suit  to  the  Respondent. 

From  the  foregoing  statement  it  sufficiently  appears,  that  the  question  between 
the  parties  is  one  of  fact,  viz.,  which  of  these  conflicting  stories  is  true. 

It  is  obvious,  however,  that,  in  the  first  instance,  it  lies  ujion  the  Respondent,  who 
comes  into  Court  to  set  aside  a  security  solenmlj-  executed  lij'  himself,  and  perfected 
by  possession,  to  make  out  his  case.  And  the  first  question  to  be  considered  is, 
whether  he  has  done  so,  at  least  so  far  as  to  cast  upon  the  Defendants  the  burthen  of 
proving  theirs.  There  has  been  some  argument  as  to  the  rule  and  practice  of  the 
Courts  in  India  on  this  point,  and,  in  particular,  upon  the  ruling  of  the  Sudder 
Court  in  it«  judgment  in  the  suit  of  Sultan  Jan  upon  the  Bond  for  Rs.  76,000,  which 
has  been  made  one  of  the  exhibits  in  this  cause.  Upon  that  their  Lordships  observe, 
that  if  what  was  stated  by  the  Sudder  Court  be  read  in  connection 
with  the  context,  it  does  not  seem  to  go  beyond  what  both- sides  woidd  admit  to  be  tiie 
law  in  India.  The  Appellant  in  that  case  had  argued  tiiat,  unless  the  "  party  sued  in 
the  Bond  could  establish  affirmatively  tliat  his  signature  had  been  olitained  under  the 
influence  of  force  or  fraud,"  he  was  conclusively  bound  by  that  signature,  and  that 
a  decree  must  pass  against  him.  The  Court  said,  in  answer  to  this,  that  it  had 
become  the  establisjied  practice  of  the  Courts  in  India,  in  cases  of  contract,  to  require 
[314]  satisfactory  proof  that  consideration  had  been  actually  received  according  to 
the  terms  of  the  contract ;  and  that  it  had  never  been  held  there,  that  a  contract, 
made  under  seal  of  itself  imported  that  there  was  a  sufficient  consideration  for  the 
agreement.  The  latter  proposition  seems  to  be  indisputable.  The  former  may  be 
too  loosely  expressed  ;  and  the  later  cases  cited  by  Mr.  Pontifex,  show  that  if  it  is 
to  be  taken  as  affirming  that  the  mere  denial  of  the  receipt  of  the  consideration 
stated  is  in  all  cases  sufficient  to  cast  upon  the  part)^  relying  on  the  instrument  the 
burthen  of  proving  payment  of  that  consideration,  it  is  too  wide.  It  is  further  to 
be  observed,  that  a  party  who,  like  the  Plaintiff  in  the  case  referred  to,  comes  into 
Court  to  enforce  a  Bond,  is  in  a  very  different  position  from  him  who  is  suing  to  set 
aside  a  contract  under  which  there  has  been  possession  and  enjoyment,  and  of  which, 
so  far  as  it  has  yet  been  capable  of  being  performed,  there  has  been  performance. 

Their  Lordships  have  no  doubt  that,  in  the  latter  case,  the  law  of  India,  as  of  tliis 
and  probably  every  other  Country,  casts  upon  the  Plaintiff  the  burthen  of  establish- 
ing at  least  a  good  pii/iia  fack  title  to  the  relief  which  he  seeks  :  and  they  will  first 
proceed  to  consider  how  far  the  Respondent  has  affirmatively  made  out  the  case 
upon  which  he  relies. 

Now,  what  are  the  facts  which  are  either  common  to  the  cases  of  Ijoth  jiarties,  or 
are  proved  beyond  dispute? 

In  1845  Lalla  Binda  Lall  was  in  Calcutta  as  the  Agent  of  the  Respondent,  looking 
after  the  appeal  in  the  great  suit  for  the  Raj  which  was  then  pending  in  the 
Sudder  Court,  and  possibly  other  law  business.  He  remained  there  after  the  Sudder 
Court's  decree  of  the  9th  September,  1846,  had  been  made  in  the  [315]  Respondent's 
favour.  The  principal  business  which  he  had  then  to  perform  was  to  procure 
the  security  which  the  Respondent  had  to  give  in  order  to  get  into  posses- 
sion.     "VMiilst    he    was    so    resident    in    Calcutta    he    certainly    had    some    trans- 
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actions  with  tlio  Tewarrees  one  of  whom,  Muddun  Mohiin.  was  or  had  been  thi>  Vakeel, 
or  quasi  Diplomatic  Agent  of  the  Maliarajah  of  Nepaul ;  but  who  also  tarried  on 
there  some  kind  of  Mahajunny,  or  money-lending  business.  On  the  27th  of  Decem- 
ber, 1847,  Hanee  Unopoorna  executed  the  security  Bond  pledging  her  property;  and 
on  the  same  day  entered  into  an  agreement  with  Lalla  IJinda  Lall  as  the  Respondent's 
Agent,  by  which  it  was  stipulated  that  for  her  protection  her  Manager  should  be 
allowed  to  make  the  zeniindary  collections  from  Ramnuggur,  paying  thereout  an 
allowance  to  the  Respondent,  but  keeping  the  surplus  moneys  in  deposit.  There  is 
not  a  word  in  this  subsidiary  agreement  about  the  bonus  of  Rs.  20,000.  The  Re- 
.spondent  seems  to  have  objected  to  the  arrangement  so  proposed,  and  for  that,  or  some 
ether  reason,  it  was  not  carried  out.  The  security  itself  was,  in  the  first  instance, 
rejected  by  the  Zillah  Judge,  Mr.  Hathorn  ;  but  on  appeal  to  the  Sudder  Court,  was 
admitted  as  sufficient.  The  delay  caused  by  these  proceedings  accounts  for  the 
interval  of  time  between  the  date  of  the  security  Bond  and  June,  1848,  when  the 
Respondent  was  actually  let  into  possession. 

The  proceedings  put  in  liy  the  Respondent  show  that  in  September,  1848,  Ram 
Chund,  and  very  shortly  afterwards,  Ranee  Unopoorna  herself,  made  an  application 
to  have  the  security  Bond  set  aside,  and  Ranee  Unopoorna  and  her  property 
released  therefrom.  The  final  Order  of  the  Sudder  Court  refusing  [316]  to  release 
her  was,  however,  not  made  until  the  19th  of  February,  1851.  Thereupon  she  took 
the  steps  which  have  been  already  mentioned  to  release  herself.  The  property  which 
she  had  pledged  by  way  of  security  was  sold  for  arrears  of  revenue  on  the  11th 
of  October,  1851.  Notwithstanding  this  sale,  the  Respondent  remained  in  possession 
of  the  zemindary  until  May,  1854.  Run  Murdun  Sing's  first  application  for  fresh 
security  was  not  made  until  August,  1853  :  fresh  security,  the  nature  of  which  does 
not  apjiear,  was  then  tendered,  and  was  finally  rejected  in  May,  1854.  The  Respond- 
ent, whilst  still  in  possession,  received  from  the  Tewarrees,  for  at  least  two  years,  the 
rent  payable  to  him  under  the  Zur-i-peshgi  deed.  After  the  attachment,  the  follow- 
ing circumstances  occurred.  The  Collector  in  the  fir.st  instance  attempted  to  make 
the  gross  collections  from  the  zemindary  irrespectively  of  all  interests  intermediate 
between  the  Zemindar  and  the  Ryots  which  had  been  created  by  the  Respondent. 
A  remonstrance  was  made  by  many  of  those  claiming  such  interests,  though  not,  so 
far  as  the  evidence  goes,  by  the  Tewarrees.  The  Coumiissioner  directed  that  such 
interests  should  be  respected  pending  the  attachment.  In  consequence  of  this,  the 
Collector  issued  an  Order  to  the  Respondent,  calling  upon  him  to  specify  what 
mouzahs  he  had  given  in  Mocurrery,  and  under  simple  leases  and  Zur-i-peshgi  deeds ; 
and  in  answer  to  that  Order  he  filed  a  report,  stating,  amongst  other  things,  that  the 
fifteen  mouzahs  in  question  were  under  Zur-i-peshgi  to  Muddun  Mohun  Tewarree. 
Thereupon  the  tenure  and  possession  of  the  Tewarrees  was  confirmed  b)'  an  Umuldu- 
stuck  of  the  Collector,  dated  the  7tli  of  June.  1855  ;  and  on  the  8th  of  June,  1855, 
two  Mooktars  filed  in  the  name  of  the  Respondent  a  [317]  petition  in  answer  to  some 
remonstrance  of  Run  Murdun  Singh's,  'affirming,  among  other  things,  the  bona  fides 
of  this  transaction  with  the  Tewarrees,  and  repudiating  the  imputation  that  they 
were  servants  of  the  Respondent  holding  for  his  benefit.  In  August,  1856.  under 
Orders  of  the  Collector,  confirmed  by  the  Commissioners,  the  Tewarrees  obtained  a 
refund  of  Rs.  1883  9p.  2a.,  the  amount  of  the  collections  deposited  in  the  Collectorate 
in  respect  of  the  rents  and  profits  of  the  fifteen  mouzahs  received  between  date  of 
attachment  and  that  of  the  Commissioner's  Order  above  referred  to.  This  proceeding 
seems  to  have  elicited  from  the  Respondent  the  first  suggestion  of  the  case  now  made 
by  him.  On  the  18th  of  October,  1856,  a  petition  was  presented  by  a  Mooktar,  pro- 
fessing to  act  in  his  name,  complaining  of  the  Order  for  the  refund,  and  setting  up 
against  the  Tewarrees  a  case  substantially,  but  not  altogether,  the  same  as  that  now 
made.  The  petition  was  referred  to  the  Respondent,  in  order  to  ascertain  whether  it 
was  realh'  his  act  ;  and  by  another  jtetition  signed,  not  by  himself,  but  a  Moonshee, 
he  adopted  it  generally,  though  he  disputed  the  accuracy  of  some  of  its  statements, 
and  insisted  that  the  fifteen  mouzahs  ought  to  be  re-attached.  It  does  not  appear 
by  any  evidence  what,  if  anything,  was  done  on  the  petitions  ;  but  the  mouzahs  were 
certainly  not  re-attached.  The  Tewarrees  remained  in  possession  of  them  up  to  the 
time  when  the  Respondent  recovered  possession  of  the  zemindary  in  1858  ;  if  not  up 
to  the  day  of  the  commencement  of  this  suit. 
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What,  then,  is  the  case  proved  by  the  Respondent,  and  how  far  is  it  consistent 
with  these  established  facts? 

[318]  It  is  not  very  easy  to  make  out  from  the  plaint  and  the  depositions  of  the 
Respondent  in  support  of  it,  a  clear  or  consistent  story  touching  the  alleged  under- 
taking of  the  Tewarrees  to  pay  the  bonus  to  the  sureties.  His  case  must  be  tried  by 
the  testimony  of  his  witnesses,  of  whom  Italia  Hinda  Lall,  thougii  treated  as  having 
colluded  with  the  Tewarrees,  and  made  a  Defendant  to  this  suit,  is  the  most  im- 
portant, and  certainly  not  the  least  friendly.  He  is,  moreover,  admitted  to  have  been 
restored,  whatever  his  former  delimpiencies  may  have  been,  to  the  Respondent's 
service. 

According  to  that  testimony  the  histor}-  of  the  transactions  in  (piestion  is 
this:  — 

Before  the  security  Bond  was  drawn  up,  i.e.,  before  the  '27th  of  December,  1847, 
Lalla  Binda  Lall  had  agreed  with  Ranee  Unopoorna,  or  with  Ram  Chund  on  her 
behalf,  to  pay  the  bonus  of  Rs.  20,000  as  soon  as  the  Respondent,  upon  the  acceptance 
of  the  security,  should  lie  put  into  possession.  After  the  execution  of  the  security 
Bond,  but  before  it  was  tendered  to  Mr.  Hathorn,  Muddun  Mohun  Tewarree,  on 
Lalla  Binda  Lall's  ajiplication,  agreed  to  become  responsible  for  the  payment  of  the 
bonus  on  the  condition  that  he  and  liis  Brother  should  receive  the  further  bonus  of 
Rs.  20,000,  to  be  paid  out  of  the  rents  of  the  estate. 

The  undertaking,  therefore,  was  given  some  time  before  the  18th  of  June,  1848, 
and  ought  to  have  been  performed  at  that  date.  The  Bond  was  executed  in  February, 
1849.  The  witnesses  who  speak  to  that  transaction  all  admit,  that  the  Respondent 
then  knew  that  the  bonus  had  not  then  been  paid  to  tlie  surety.  They  do  not  explain 
why,  in  these  circumstances,  [319]  the  Bond  was  taken  for  Rs.  40,100,  or  bore  interest 
from  its  date. 

According  to  Beharry  Lall  and  some  of  the  witnesses,  it  was  in  consequence  of 
the  failure  of  Muddun  Mohun  Tewarree  to  perform  the  promise  of  payment  which 
he  renewed  at  the  time  of  the  execution  of  the  Bond  that  the  surety  first  made  her 
attempt  to  be  released  from  her  security.  But  the  documentary  evidence  already 
adverted  to,  shows  that  she  had  applied  to  be  released  before  the  Bond  was  executed. 
Again,  the  witnesses  who  speak  to  the  execution  of  the  Zur-i-peshgi  deed,  equally 
prove  that  the  Respondent  then  knew  that  Muddun  Mohun  Tewarree  had  not  paid  the 
bonus  which  they  say  he  had  undertaken  to  pay.  They  allege,  that  he  then  renewed 
his  promise  to  pay  it,  and  that  on  the  faith  of  that  promise  the  Zur-i-peshgi  deed 
was  executed.  Tliey  represent  that  in  consequence  of  the  non-performance  of  this 
last  promise,  the  surety  caused  her  pledged  property  to  lie  sold  at  the  auction  sale. 
Yet  the  documentary  evidence  proves  that  it  had  lieen  so  sold  more  than  two  months 
before  the  date  of  the  Zur-i-peshgi  deed.  The  Respondent  himself  admits  that  he 
executed  that  deed  to  secure  the  amount  of  principal  and  interest  due  on  the  Bond. 
But  neither  he  nor  any  of  his  witnesses  give  any  explanation  why  interest  was  thus 
allowed  upon  a  sum  which,  to  his  knowledge,  had  not  been  paid.  Again,  Lalla 
Binda  Lall  says,  that  when  he  finally  discovered  that  the  surety  had  not  been  paid 
the  bonus  and  had  escaped  from  the  liability,  he  wrote  to  the  Respondent  not  to  give 
the  Tewarrees  possession  under  the  deed.  Yet  the  documentary  evidence  proves  that 
they  were  put  into  possession,  and  that  the  Respondent  repeatedly  [320]  recognized 
them  as  hona-fde  Zur-i-jjeshgidars  in  possession,  until,  in  the  autumn  of  1856,  he  was 
induced  to  put  forward  some  such  case  as  that  now  made. 

The  learned  Counsel  for  the  Respondent  sought  to  account  for  the  discrepancies 
above  mentioned  by  various  ingenious  suggestions  ;  but  these  were  all  more  or  less 
speculative,  and  inconsistent  with  the  depositions  of  their  witnesses.  They  also 
contended  that  their  case  was  established  by  the  admissions  made  liy  the  Appellant  in 
his  deposition. 

Their  Lordships,  however,  are  of  opinion,  that  these  admissions  cannot  fairly  be 
taken  to  amount  to  more  than  that  the  Appellant  and  his  Brother,  or  one  of  them, 
took  some  part  in  the  negotiations  with  Ram  Chund  and  Ranee  Unopoorna  for  pro- 
curing the  security  ;  that  they  knew  the  surety  was  to  receive  a  bonus,  and  believed 
that  she  did  in  fact  receive  Rs.  18,000  from  Lalla  Binda  Lall,  partly  directly  and 
]iartly  through  them  :  that  is,  out  of  the  advances  wliich  they  made  to  Lalla  Binda 
Lall  on  the  Respondent's  account.     If  there  is  any  doubt  as  to  what  really  took  place 
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between  Italia  IJiuda  liall  and  tlie  Tewaiiees  ou  the  une  side,  and  Ram  Cliund  or 
Haiiee  Unopuoina  on  I  lie  other,  and  in  [jartieular  whether,  as  siigf^ested  at  the  Bar, 
there  were  nef^-otiations  after  tlie  sale  of  her  property  for  the  renewal  of  that  par- 
ticular security,  it  hiy  upon  the  Respondent  to  clear  all  that  up  by  examininj;;,  as  he 
might  have  done,  the  two  last-named  persons,  or  one  of  them. 

Upon  this  evidence  the  Principal  Sudder  Ameen  came  to  the  conclusion,  that  the 
Plaintiff  had  failed  [321]  to  prove  his  case,  and  dismissed  the  suit.  The  judgment 
of  the  High  Court  proceeds  ou  the  ground,  that  the  Respondent  had,  at  all  events, 
established  such  a  prima  facie  case  as  threw  upon  the  Appellant  the  burthen  of 
proving  his  own,  and  that  he  had  failed  to  do  so.  Their  Lordsiliips  cannot  assent 
to  the  reasoning  by  which  the  Judges  of  that  Court  have  arrived  at  the  first  of  these 
conclusions.  They  seem  to  their  Lordships  in  some  passages  to  substitute  speculation 
for  proof  ;  in  others,  as  for  in.stance  in  all  that  relates  to  Ranee  Unopoorna's  security, 
which  they  treat  as  subsisting  down  to  1854,  to  proceed  upon  a  misconception  of  tlie 
facts  proved  ;  and  in  others  to  draw  inferences  from  facts  proved  or  admitted,  which 
are  not  the  necessary,  or  even  the  legitimate,  consequences  of  those  facts. 

Their  Lordships  do  not  deny,  that  if  it  lay  upon  tlie  Appellant  to  prove  the  truth 
of  his  case,  he  has  very  imperfectly  done  so,  and  that  exceptions  might  fairly  be 
taken  to  the  non-production  of  his  Books  of  account,  and  to  the  non-appearance  of 
Muddun  Mohun  Tewarree  as  a  witness.  But  considering  that  it  lay  upon  the  Re- 
spondent to  establish  a  clear  and  consistent  case  for  setting  aside  his  own  deed,  and 
that  the  evidence  in  the  cause  wholly  fails  to  do  so,  their  Lordships  are  of  opinion, 
that  the  conclusion  to  which  the  Principal  Sudder  Ameen  came  was  just  and  proper, 
though  the  reasons  which  he  gives  for  it  may  not  be  altogether  satisfactory.  The 
Order,  therefore,  which  in  this  case  they  will  recommend  to  Her  Majesty  is,  that  this 
appeal  be  allowed  ;  that  the  judgment  of  tlie  High  Court  Ije  reversed  ;  and  that,  in  lieu 
thereof,  an  Order  be  mad'  dismis.sing  the  appeal  to  tliii  Court  with  costs;  and 
further  that  the  [322]  cross-appeal  be  dismissed.  The  Respondent  must  pay  the  costs 
both  of  the  appeal  and  of  the  cross-appeal. 

Ra.jah  Sahib  Pkuiilad  Sbin  r.  Dooruapekshad  Tewarree  [1869]. 

In  the  next  case  to  be  disposed  of,  the  Rajah  is  Appellant,  and  Doorgapershad 
Tewarree  and  others,  the  representatives  of  Muddun  Mohun  Tewarree,  deceased,  are 
the  Respondents. 

This  suit  was  brought  by  the  Appellant  on  the  ;51st  of  December,  1861,  to  recover 
possession  of  two  mouzalis  forming  jiart  of  his  zemindary  of  Ramnuggur,  from  the 
Respondents,  "  in  reversal  of  an  allegatiijn  of  Mocurrery,  and  proceedings  of  the 
Deputy-Collector  and  Collector,  dated  the  !)th  and  16th  of  June,  1856."  He  also 
claimed  a  refund  of  a  small  sum  of  money,  being  collections  in  deposit  paid  to 
Muddun  Mohun  Tewarree  under  those  proceedings,  and  the  mesne  profits  of  the 
mouzahs  between  1264  and  1269. 

His  case  was,  that  in  1849-50  he  made  over  these  villages,  or  their  produce,  to 
Muddun  Mohun  Tewarree,  who  "  lived  with  him,"  in  consequence  of  the  execution  of 
the  security  Bond  by  Ranee  Unopoorna  "  in  lieu  of  allowance  '  for  his  rendering 
service ;  that  no  Mocurrery  grant  of  them  was  ever  made  by  him  :  that  some  time  in 
1857  he  discharged  Muddun  Mohun  Tewarree  from  his  service  for  bad  faith,  where- 
upon his  tenure  determined  :  and  that  the  moneys  in  deposit  in  the  Collectorate  had 
been  ])aid  out  to  Muddun  Mohun  Tewarree  upon  a  false  allegation  of  the  existence 
of  a  Mocurrery  grant,  which  the  Revenue  officers  had  never  seen. 

The  case  of  the  Respondents  was,  that  Muddun  Mohun  Tewarree  held  the  villages 
under  a  Mocurrery  [323]  {i-e-,  an  hereditary  tenure  at  a  fixed  rent)  granted  by  the 
Appellant  on  5tli  Falgoon,  1256  (February,  1849),  as  a  reward  for  services  already 
rendered  :  that  Muddun  Mohun  Tewarree  never  lived  with  the  Appellant  as  a  servant, 
in  the  proper  sense  of  the  term,  but  was  the  Vakeel  of  the  Maharajah  of  Nepaul,  and 
resident  in  Calcutta.  The  substantial  issues  settled  in  the  suit  were,  first 
whether  the  suit  was  barred  by  the  law  of  limitation  ;  secondly,  whether  the  property 
in  dispute  was  possessed  by  Muddun  Mohun  Tewarree  by  virtue  of  a  Mocurrery 
grant,  or  as  payment  for  service  from  1257  Fusly  ;  and  if  by  the  Mocurrery  grant, 
Tihether  that  grant  was  valid  or  not ;  and  thirdly,  whether  Muddun  Mohun  Tewarree 
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■was  a  servant  of  the  AiJ]>ellaiir  nr  a  Vakeel  of  the  Maliarajali  of  Xepaul,  residing  in 
Calcutta. 

The  Zillah  Judge  found  that  tiie  suit  was  l)arred  hy  the  law  of  limitation,  iiaving 
been  instituted  more  than  twelve  years  after  the  date  of  tiie  Pottaii  set  up  by  tko 
Itespoudents,  and  the  eoinnieneeuient  of  Muddun  Mcihun  Tewarree's  possession. 
And  dealing  also  with  the  other  two  issues  of  fact,  he  found  that  tiie  Defendants  had 
had  possession  since  1:256  Fusly,  by  virtue  of  tiie  Mocurrery  grant,  and  that  that 
grant  was  genuine  and  valid.     He,  therefore,  on  botii  grounds,  dismissed  the  suit. 

Their  Lordships  will  here  observe,  that  it  is  upon  tiie  latter  finding  alone  that 
this  decision  can  be  upheli.  For  if  it  be  not  establislied  tiiat  Muddun  Moiiuu 
Tewarree,  in  fact,  held  possession  under  a  Mocurrery  tenure,  there  is  no  evidence 
at  all  that  the  Appellant  knew  that  lie  claiined  so  to  iiold  it  at  any  time  before  1856, 
and  liis  suit  would  be  in  time.  [324]  <'n  tiie  otiicr  hand,  if  tliat  fact  be  established 
in  favour  of  the  Respondents,  they  are  entitled  to  a  decree  upon  tiie  merits.  The 
nature  of  Moddun  Mohuii  Tewarree's  tenure  is,  therefore,  tlie  only  real  question  iu 
the  cause. 

The  High  Court,  on  ajipeal,  afBnued  the  decree  of  the  Zillah  .Judge.  The  gniunds 
assigned  by  the  Judges  were,  that  the  Appellant  had  failed,  in  their  opinion,  to 
establish  the  precise  case  set  up  by  liini  :  that  there  was  no  proof  of  any  lease  other 
than  the  Mocurrery  Pottaii  ;  and,  tlierefore,  that  Moddun  Moliuii  Tewarree  niu.st  bo 
taken  to  have  been  in  occupation  of  the  lands,  either  under  no  engagement  at  all, 
which  was  highly  improbable,  or  under  the  Pottah  propounded  by  his  heirs:  and  the 
judgment  ends  with  this  sentence — "  We  incline  to  think,  that  the  probabilities  are 
in  favour  of  the  latter  view  of  the  case;  and  as  we  are  not  satisfied  that  the  decision 
of  the  Court  below  is  wrong  upon  the  merits,  we  see  no  reason  to  interfere  with  the 
judgment,  and  dismiss  the  apiJeal." 

The  result  of  these  decrees,  if  tliey  stand,  will  be  to  establish  against  the  Appel- 
lant, and  all  who  claim  under  him,  the  right  of  the  Respondents  and  their  successors 
to  hold  the  villages  in  question  under  a  perpetual  hereditary  tenure  at  a  fixed  rent. 
Their  Lordships  proceed  to  consider  how  far  tliis  conclusion  is  justified  by  the  evi- 
dence taken  in  the  cause. 

The  witnesses  of  the  Appellant  do  not  greatly  differ  from  tliose  of  the  Respondent 
as  to  the  origin  of  the  transaction.  They  differ  somewjiat  as  to  the  date  of  it,  but 
all  speak  to  a  visit  of  Muddun  Mohun  Tewarree  to  the  Ap]iellant,  and  to  a  demand 
by  the  former  of  something  for  his  su]iport.  Again,  those  [325]  for  the  Appellant, 
whilst  they  treat  what  was  given  as  being  a  retainer  for  future  service,?, 
admit  that  it  was  also  a  reward  for  past  services,  incuding  that  of 
procuring  the  security  on  which  the  Appellant  had  obtained  possession  of 
his  estate.  It  is,  moreover,  clear  that  Moddun  Mohun  Tewarree  was  not  in  the 
ordinary  sen.se  of  the  term  a  servant  of  the  A]ipellant  ;  that  he  was  or  had  been  the 
Vakeel  of  the  Maharajah  of  Nepaul ;  that  his  residence  was  in  Calcutta;  and  that 
whatever  services  he  had  rendered  or  was  to  render  to  the  Appellant  were  rendered 
or  to  be  rendered  there.  On  the  whole,  the  weiglit  of  the  evidence  on  this  part  of  the 
case  is  in  favour  of  the  conclusion,  that  whatever  was  given,  was  given  as  a  reward 
for  a  past  and  special  service  ;  and  that  the  gift  was  not  a  mere  assignment  in  the 
nature  of  wages  to  a  servant  for  continuing  services  determinable  with  those  ser- 
vices at  the  will  of  the  Master.  The  chief  and  irreconcilable  discrepanc}'  between 
the  witnesses  is  as  to  the  subject  of  the  grant.  Those  for  the  Appellant  say,  that  the 
iiiouzahs  in  question  were  then  under  lease  to  two  Ticcadars,  and  that  in  answer  to 
Muddun  Mohun  Tewarree's  demand  the  Appellant  caused  letters  to  be  written  to 
tliose  persons  directing  them  to  pay  their  rents  to  Muddun  Mohun  Tewarree  and  his 
Brother  Munnoo  Lall  Tewarree,  who  was  to  remain  at  Raninuggur.  From  one  of 
the  ]iroceedings  which  will  be  afterwards  mentioned,  though  not  from  the  testimony 
of  the  witnesses,  it  apjiears  that  for  the  assignment  of  those  rents,  which  amounted 
together  to  nearly  Rs.  1000  per  annum,  Muddun  Mohun  Tewarree  and  his  Brother 
were  to  pay  the  Appellant  a  reserved  rent  of  Rs.  81  per  annum.  And  it  has  not  un- 
[326]-naturally  been  asked,  why  if  this  case  be  true,  is  it  not  corroborated  by  tlio 
jiroduction  of  the  letters  to  the  Ticcadars,  or  bv  some  evidence  on  their  part,  or  by 
proof  of  a  kabooleat  from  the  Tewarrees  undertaking;-  to  pay  the  reserved  rent  of 
Rs.  81. 

On  the  other  hand,  the  witnesses  for  tlie  Respondents  depose  that   in  answer  to 
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.Mudduii  Moliun  Tewarree's  demand  of  a  reward,  the  Appellant  caused  a  Moturrery 
deed  of  tlie  two  villages  to  be  then  and  there  drawn  in  the  name  of  Muddun  Mohun 
Tewarree,  and  signed  and  sealed  it  himself.  And  the  Respondents  produce  a  deed 
which  purports  to  grant  to  Muddun  Mohun  Tewarree  a  Bekh-birt  Mocurrery  of  the 
two  villages  on  an  annual  jumma  of  R*.  I.'i6,  to  be  enjoyed  by  the  lessee  from  genera- 
tion to  generation.  It  appears  to  have  been  originally  on  plain  paper  (for  tlie 
memorandum  at  the  foot  of  it  shows  that  the  Respondents  before  filing  it  in  this  suit 
liad  to  pay  a  penalty  for  getting  it  stamped).  It  was  never  registered  ;  and  as  set 
out  in  the  Record,  it  does  not  appear  to  bear  the  Appellant's  signature.  It  was  con- 
tended at  the  Bar  that  the  impression  of  his  seal  is  alsoSvanting.  Their  Lordshi]'s 
cannot  think  that  if  this  were  really  the  case,  both  the  Courts  below  would  have 
omitted  to  comment  on  these  material  defects  in  the  document,  of  which  the  original 
was  before  them.  On  the  other  hand,  their  Lordships  are  bound  to  say,  that  the 
evidence  before  them,  so  far  as  they  have  hitherto  considered  it,  is  far  from  being 
satisfactory  proof  of  the  grant  of  a  Mocurrery  tenure. 

The  Respondents  have  also  produced  the  Farkikuttee,  or  receipt.  The  import- 
ance of  it  is  that  the  Appellant  thereby  purports  to  admit  the  receipt  of  [327]  the 
rent  of  the  villages  from  1256  to  1261(1849  to  1854)  from  Munnoo  Lall  Tewarree, 
Mocurreredar.  The  date  is  the  10th  of  Bysack,  1261.  But,  in  their  Lordships' 
opinion,  this  document  and  the  evidence  in  support  of  it  are  extremely  suspicious. 
On  the  face  of  it,  it  does  not  bear  the  Appellant's  signature,  but  that  of  some  other 
person.  It  was  written  on  plain  paper.  It  does  not  specify  the  amount  paid,  and 
it  treats  Munnoo  Lall  Tewarree,  who  is  not  named  in  the  Mocurrery  deed,  as  tlie 
Mocurreredar.  Again  it  is  a  general  receipt  for  rents  which  would  in  ordinary 
course  have  been  paid  on  separate  receipts  at  different  times  during  four  or  live 
years.  The  witnesses  who  speak  to  it  say,  that  it  was  signed  by  the  Rajah  on  a  settle- 
ment of  accounts  between  him  and  Munnoo  Lall  Tewarree,  and  that  the  Rajah  then 
requested  Munnoo  Lall  Tewarree  to  give  him  the  receipts  or  letters  which  he  had 
received.  If  these  receipts  were  returned,  they  are  not  produced  ;  if  they  were  re- 
tained, no  suflScient  reason  is  assigned  for  their  retention.  And  this  piece  of 
evidence  appears  to  be  so  far  from  advancing  the  Respondent's  case  that  it  throws 
additional  suspicion  upon  it. 

The  decree  in  which  the  proceedings  which  took  place  after  the  re-attachment  t>f 
the  Zemindary  tend  to  corroborate  the  case  of  either  party  remains  to  be  considered. 

On  the  26th  October,  1851,  the  Collector  called  upon  the  Appellant  to  make  a 
return  of  the  mouzahs  of  which  he  had  given  Mocurrery,  simple  ticca,  and  Zur-i- 
peshgi  ticca  leases.  On  the  13tli  November,  1854,  the  Appellant  made  a  return  of 
the  Mocurrery  tenures  created  by  him,  in  which  there  is  no  mention  of  that  which  is 
now  in  dispute.  He  did  not  then  [328]  send  a  list  of  the  ticca  leases,  hut  promised 
to  do  .so  hereafter.  On  this  the  Collector  passed  an  Order  that  the  collections  should 
be  made  from  the  attached  estate,  without  regard  to  the  tenures  created  by  the  Ap- 
pellant. The  persons  affected  by  this  appealed  to  the  Commissioner,  who,  on  the 
27th  of  December,  1854,  passed  an  Order  reversing  that  of  the  Collector,  and  directing 
that  such  rents  only  as  the  Appellant  would  have  been  entitled  to  had  he  remained 
in  possession  should  be  collected  by  the  Manager.  Amongst  the  Appellants,  whose 
names  and  claims  are  stated  in  the  Commissioner's  proceeding,  Muddun  Mohun 
Tewarree  is  not  found  ;  and,  on  the  other  hand,  certain  persons  claiming  to  be  simple 
Ticcadars  of  the  villages  in  question  are  so  found.  On  the  14th  of  March,  1855,  the 
Ap])ellant  in  obedience  either  of  the  original  Perwannah  of  the  26th  of  October, 
1854,  or  some  subsequent  Perwannah,  sent  to  the  Collector  an  Arzee,  in  which  he  says 
he  has,  on  inquiry  into  his  records,  had  prepared  a  detailed  statement  (which  he 
forwards)  of  all  the  mouzahs  in  Raj  Ramnuggur,  containing  the  names  of  the 
Ticcadars  and  Zur-i-peshgidars,  and  the  names  of  servants  to  whom  particular 
mouzahs  have  been  assigned  in  lieu  of  wages  and  other  particulars.  And  the  ex- 
hibits, copies  of  extracts  of  Settlement  Book  of  collection  for  the  year  1861,  of  the 
two  mouzahs  were  treated  by  the  Appellant's  Counsel  as  extracts  from  that  statement. 
Those  which  relate  to  the  two  mouzahs  in  question, state  that  Muddun  Mohun  Tewarree 
is  the  Ticcadar  of  both  at  jummas  wliicli  make  up  the  sum  of  Rs.  81  :  and  further 
that  each  village  is  held  "  on  conditions  of  service."  There  is  in  these  exhibits  also 
a  statement  of  sums  under  the  head  of  expenses,  which  their  [329]  Lord.ships  feel 
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some  difficulty  in  explaining,  or  in  reeoniiling  with  llie  liypotliesis  of  eitlior  parly. 
On  the  other  liand,  Mr.  Pontifex,  for  the  Ite.sliundeuts,  relies  strongly  on  the  Exhibit, 
No.  29,  whieh  is  signed  by  one  Lalla  Uinda  Lall  as  the  Koojoonovees  on  the  part  of 
the  Kajah,  and  was  tiled  in  tlie  Colleetorate  on  the  17th  of  October,  1854.  In  that 
document  .Muddun  .Mohun  Tewarree  is  stated  to  be  Mocurreredar  of  the  two  villages  : 
and  the  rents  payable  by  him  amount  to  Ks.  81. 

There  are  some  receipts  which  show-  that  the  Surbarakur  afterwards  received  rent 
from  Muddun  Mohuu  Tewarree  as  Mocurreredar  on  various  occasions;  but  these  re- 
ceipts being  for  small  sums  do  not  show  whether  the  total  annual  rent  received  was 
Ks.  81  or  Rs.  136.  It  is  further  shown,  and  this  is  one  of  the  proceedings  impeached 
by  the  suit,  that,  on  the  9th  of  April,  1855,  Muddun  Mohun  Tewarree,  describing  him- 
self as  Mocurreredar  6f  the  two  villages,  petitioned  for  a  refund  of  the  rents  held  in 
the  Colleetorate  in  deposit,  and  named  a  sum  of  Rs.  189  as  the  amount  of  such  rents 
under  an  Order  of  the  Conunissioner,  dated  the  "28111  of  August,  1856,  in  which  the 
villages  are  described  as  covered  by  the  Mocurrery  deed  executed  by  the  Appellant. 
There  is,  however,  no  other  evidence  that  the  deed  now  relied  upon  was  produced 
before  the  revenue  authorities;  and  their  l^ordslii]is  doubt  wliether  an  unstamped 
paper  would  have  been  received  by  any  such  Officer.  It  is  further  to  be  observed, — 
and  this  fact  has  been  strongly  pressed  against  the  Respondents, — that,  in  his  peti- 
tion, Muddun  Mohun  Tewarree  described  liiniself  as  holding  the  two  villages  at 
jummas  aggregating  Rs.  81,  under  a  Mocurrery  deed,  [330]  whereas  the  rent  re- 
served by  the  deed  now  produced  is  Rs.  136. 

Their  Lordships  must  observe,  that  it  is  difficult,  if  not  impossible,  to  extract  from 
the  proceedings  last  adverted  to  any  recognition,  binding  on  the  Appellant,  of 
Muddun  Mohun  Tewarree  as  Mocurreredar  of  the  villages  in  question  under  the 
deed  now  propounded,  or  even  under  any  deed. 

The  Jummabundee  filed  by  the  Roojoonovees  has  been  attacked,  and  the  character 
of  the  party  signing  it  was  impuguant  by  Muddun  Mohun  Tewarree  himself  in  his 
petition  in  refutation  of  the  claims  of  one  Lalla  Binda  Lall,  claiming  as  the  Mocur- 
reredar one  of  the  mouzahs  in  question.  It  is  not  shown  under  what  circumstances  it 
was  tiled  ;  and,  in  any  case,  it  was  filed  before  the  Collector's  Order  of  the  26th  of 
October,  1854,  and  cannot  be  treated  as  binding  on  the  Appellant  in  equal  degree 
with  the  returns  made  by  him  in  pursuance  of  that  Order.  And,  lastly,  it  states 
that  the  rent  of  the  villages  is  Rs.  81,  and  is,  so  far,  inconsistent  with  the  deed  now 
produced.  The  Appellant  cannot  be  held  bound  by  the  form  of -the  Surbarakur's  re- 
ceipts, or  by  the  proceedings  for  the  refund,  to  which  he  was  no  party. 

Their  Lordships  are  not  insensible  to  the  defects  in  the  Appellant's  proof.  Thev 
have  already  intimated  that,  in  their  opinion,  the  evidence  preponderates  in  favour 
of  the  hypothesis  that  whatever  was  given  was  given  as  a  reward  for  past  services, 
and  was  not  recoverable  upon  the  dismissal  of  Muddun  Mohun  Tewarree,  of  which 
dismissal  there  is  in  fact  no  proof.  They  have  also  pointed  out  that  the  Appellant's 
case  as  to  the  nature  of  the  reward  might,  if  true,  have  been  better  proved.  But  even 
if  it  be  [331]  admitted  that  the  Appellant  had  failed  to  establish  the  particular  ca,se 
alleged  by  him,  it  does  not  follow  that  the  Courts  below  were  right  in  leaping  to  the 
conclusion,  that  the  Respondents  had  established  their  right  to  hold  the  lands  under 
their  Mocurrery  tenure.  It  is  possible  that  the  reward  to  Muddun  Mohun  Tewarree 
may  have  been  an  assignment  of  the  rent  of  the  villages  to  him  for  his  life,  or  other 
life  interest. 

The  Appellant  is  the  Zemindar ;  as  such  he  has  a  prima  facie  title  to  the  gross 
collections  from  all  the  mouzahs  within  his  Zemindary.  It  lay  upon  the  Respondents 
to  defeat  that  right  by  proving  the  grant  of  an  intermediate  tenure.  In  their  Lord- 
ships' opinion,  there  is  in  the  record  before  them  no  satisfactory  proof  of  the  deed 
relied  upon,  or  of  any  right  or  interest  in  these  villages  beyond,  at  most,  the  lifetime 
of  Muddun  Mohun  Tewarree. 

On  the  other  hand,  they  have  felt  that  the  Respondents  have  the  concurrent  judg- 
ments of  the  two  Indian  Courts  in  their  favour;  that  some  of  the  doubts  thrown 
upon  the  Instrument  produced  might  have  been  removed  if  the  original  Instrument, 
to  which  exceptions,  which  do  not  seem  to  have  been  taken  in  the  Court  below,  have 
been  taken  here,  had  been  before  them;  and  tliat  if  that  document  does  purport  to 
bear  the  Rajah's  seal  or  signature,  no  evidence  to  show  that  it  is  a  forgery  has  been 
given. 
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Tliev  have,  tlierel'ore,  somewhat  leliathuitly  eoiiie  to  the  conclusion,  that  tlie  safer 
course  is  to  reuiit  the  cause  for  further  trial  on  additional  evidence.  If  it  shall 
come  to  such  a  trial,  the  duty  of  the  Court  which  tries  it,  will  be  to  require  satisfactory 
[.roofs  of  the  genuineness  of  the  Mocurrery  deed  produced  ;  [332]  for  it  is  upon  that, 
and  not  upon  the  defects  in  the  Appellant's  case,  that  the  rijiht  of  the  Respondents 
to  hold  these  villages  under  a  perpetual  and  hereditary  tenure  at  a  fixed  rent  must 
depend.  The  Order  which  their  Lordships  will  humbly  recommend  Her  Majesty  to 
make  on  this  appeal  is,  that  the  aj.peal  be  allowed,  and  the  decrees  of  both  the  Zillah 
and  the  High  Court  reversed,  and  that  the  cause  be  remitted  to  the  High  Court  with 
directions  to  retry  the  same  or  cause  the  same  to  be  retried  upon  further  evidence  on 
the  first  issue  of  facts,  and  to  decide  the  same,  or  cause  the  same  to  be  decided  ac- 
cordingly. With  respect  to  the  costs  of  this  appeal,  their  Lordships  propose  to  take 
the  course  which  lias  been  followed  here  in  similar  cases,  viz.,  to  cause  the  costs  on 
both  sides  to  be  taxed,  and  to  make  it  part  of  the  Order  to  be  recommended  to  Her 
Majesty  that  these  costs  be  costs  in  the  cause  to  be  dealt  with  by  the  Higli  Court. 

Rajaii  Sahib  Perhlad  Sein  v.  Run  Bahadoor  Singh  [1869]. 

In  the  fourth  of  these  cases  the  Rajah  of  Ramnuggur  is  the  Appellant,  and  Run 
Bahadoor  Singh  and  others  are  Respondents.  In  this  case,  as  in  the  last,  the  Appel- 
lant has  brought  his  suit  to  recover  two  villages  which  the  Respondents  claim  to  hold 
on  a  Mocurrery  tenure  created  by  him.  Their  title  is  founded  on  three  deeds,  of 
which  two  are  IJekh-birt  deeds  which  purport  to  have  been  executed  by  the  Appellant 
as  Father  and  guardian  of  the  infant  Son  for  whom  he  originally  claimed  the  Zemin- 
dary  on  the  14th  of  Jeyt,  1250  (being  some  time  in  1843-44);  and  the  third  is  a 
Sudruth  Puttur,  or  deed  of  confirmation,  purporting  to  have  been  executed  by  the 
Appellant  in  his  own  right  on  the  17th  of  Bhadoor,  [333]  1255  (1847-48).  The  Ap- 
pellant impeached  these  documents  as  forgeries;  and  there  may  have  been  other 
questions  to  be  tried  concerning  them.  The  Principal  Sudder  Ameen,  however,  saw- 
fit  to  settle  one  issue  in  bar  in  these  words,  viz.: — "  Does  limitation  apply  or  not  ; 
and  when  must  the  cause  of  action  be  said  to  have  arisen  in  this  suit ; "  and  on  the 
assumption  that  the  determination  of  the  suit  depended  on  that  issue,  proceeded  at 
once  to  try  it. 

The  question  raised  by  the  issue  was  not,  whether  the  deeds  impeached  were 
genuine,  but  whether  the  Appellant  was  precluded  by  the  law  of  limitation  from 
showing  that  they  were  not  genuine,  and  the  twelve  years  period  of  limitation  was  to 
be  calculated  not  necessarily  from  the  date  of  the  deeds  impeached,  but  from  the  time 
when  the  Appellant  having  notice  of  them  might  first  have  brought  his  suit  to  impeach 
them.  That  time  the  Appellant  alleged  to  be  the  27th  of  December,  1854,  in  which 
case  his  suit,  which  was  commenced  on  the  .31st  of  December,  1861,  was  in  time. 

The  Principal  Sudder  Ameen,  however,  found  the  issue  against  him,  and  dismissed 
the  suit.  His  decision  proceeds  on  the  ground  that  on  the  7th  of  December,  1858, 
the  Appellant,  by  his  Mooktar,  had  filed  a  petition  before  the  Collector,  admitting 
that  the  Respondent.  Run  Bahadoor  Sein,  was  Mocurreredar  of  the  villages  in 
question,  and  assenting  to  the  payment  of  some  rents  in  deposit  to  him  out  of  the 
Collectorate.  The  Principal  Sudder  Ameen  held  that  this  was  an  admission  of  the 
deeds  impeached,  and  that  the  period  of  limitation  was  to  be  calculated  from  the  date 
of  the  deeds.  His  decision  was  affirmed  in  effect  by  the  High  Court,  and  the  [334] 
tjuestion  is,  whether  those  decisions  can  stand.  It  was  almost  admitted  at  the  Bar 
that  they  cannot.  It  is  obvious,  that  the  petition,  if  taken  as  mere  proof  that  the 
Appellant  knew  of  the  title  asserted  by  the  Respondents  in  1858,  does  not  help  the 
case,  for  he  admits  that  he  knew  of  it  in  1854.  On  the  other  hand,  to  treat  it  as  a 
conclusive  admission  of  the  genuineness  of  the  deeds,  and  thence  to  infer  that  the 
Appellant,  having  executed  them,  must  have  known  of  their  existence  at  their  date. 
is  to  determine  against  him  upon  one  piece  of  evidence,  which  may  be  capable  of 
explanation,  the  material  question  in  the  cause,  before  the  issue  raising  that  question 
has  been  settled,  and  without  giving  the  party  'he  means  of  bringing  forward  all  the 
evidence  which  he  may  have  to  adduce  upon  it. 

Their  Lordships,  therefore,  must  in  this  case  advise  Her  Majesty  to  allow  the 
appeal,  to  reverse  the  decrees  of  both  the  Courts  below,  and  to  remand  the  cause  for 
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trial  u]>oii  its  inoiils.  The  misciirriage  beiiifi'  that  ol'  tho  Judge,  they  think  that  the 
costs  of  this  appeal  should  likewise  be  costs  in  tlic  rause,  and  should  be  dealt  with  in 
the  same  manner  as  those  of  the  last  case. 

Ra,jah  Sahib  Pbuhlau  Sein  r.  Mahaisajah  Ka.ikndeu  Kif;nonE  Sini:  |  18(i!l]. 

In  the  fifth  and  last  of  these  appeals  the  Rajah  of  Ramnuggur  is  AjiiH'llMnt.  and 
tile  Rajah  of  Bettiah  is  the  Respondent. 

The  suit  was  brought  liy  tlie  .\i)iiellant  to  recover  5000  beegaiis  of  land,  <ir  there- 
abouts, being  tlie  whole  or  the  larger  part  of  the  lands  included  between  the  yellow  and 
red  lines  on  the  Map,  No.  1',  wliicii  is  one  of  tlie  exhibit.s  in  tlie  cause  ;  and  with  thcni 
the  right  of  realizing  certain  profits  derivable  [335]  from  a  Bazaar  attached  to  the 
fair  which  is  periodically  iield  within  them  at  a  jilacc  called  Tribenee.  The  (piestion 
between  the  parties  is,  tlierefore,  simply  one  of  boundary,  viz.,  whether  the  projierty 
in  dispute  lies  within  tiie  limits  of  the  zemindary  of  Ramnuggur  or  within  tliose  of 
the  contiguous  zemindary  of  Bettiah.  The  nortlierii  boundary  of  that  property  is 
the  river  Bechund,  w'liich  in  that  locality  is  the  frontier  line  between  the  territories 
of  British  India  and  the  Kingdom  of  Nepaul. 

The  suit  has  been  decided  both  by  the  Court  of  First  Instance  and  also  by  the  High 
Court  of  Calcutta  upon  the  question  of  limitation.  The  jilaint  was  filed  on  the  'ilst  of 
December,  1861. 

On  this  point  of  limitation  the  Resiiondeiit  raised  two  distinct  questions.  He 
alleged  that  the  boundaries  between  the  two  Rajs  had  been  fixed  and  adjudicated 
bv'  a  decision  of  the  Thakbust  (or  Survey)  authority,  dated  the  lltli  of  February, 
1848  ;  and  tiiat  under  Act,  No.  XIII.  of  1848,  the  Appellant's  suit  was  barred  because 
brought  more  than  three  years  after  the  date  of  that  decision.  He  also  alleged,  that 
it  was  barred  by  the  general  law  of  limitation. 

The  Principal  Sudder  Ameen,  who  first  tried  this  case,  held  that  the  suit  was 
barred  by  both  the  special'  and  the  general  law  of  limitation.  The  High  Court 
entertaining  some  doubt  as  to  the  application  of  Act,  No.  XIII.  of  1848  to  the  parti- 
cular case  rested  its  decision  upon  the  general  law  of  limitation  alone. 

In  the  course  of  the  argument  their  Lordshijis  intimated  tlieir  opinion,  that  this 
case  was  not  within  Act,  No.  XIII.  of  1848,  because  the  operation  of  that  Act  is  in  terms 
limited  to  Awards  made  by  tlie  Revenue  authorities  under  Ben.  Regulations  VII.  of 
[336]  1822,  IX.  of  1825,  and  IX.  of  18:5:i  ;  and  the  learned  Counsel  for  tlie  Respondent 
had  failed  to  show  that  the  Thakbust  proceeding  in  question  was  an  Award  made 
under  either  of  those  Regulations.  Tliey  now  deem  it  riglit  to  ob.serve  tiiat  having, 
since  the  close  of  the  argument,  examined  the  Regulations  more  closely,  they  are  not 
prepared  to  say  that  the  Thakbust  jiroceeding  of  the  lltli  of  February,  1848,  may  not 
be  an  Award  under  Ben.  Reg.  IX.  of  1825  within  the  meaning  of  the  Act.  For  al- 
though Ben.  Reg.  VII.  of  1822  was  originally  limited  in  its  operation  to  what  are  now- 
known  as  the  North-Western  Provinces,  many  of  its  provisions  were,  by  Ben.  Reg. 
IX.  of  1825,  extended  to  the  Lower  Provinces  of  Bengal;  and  looking  at  the  2nd  and 
3rd  sections  of  the  latter  Regulation,  arid  at  sections  .'56  to  44  (both  inclusive)  of  the 
survey  Manual  issued  by  the  Board  of  Revenue,  their  Lordships  think  it  probable  that 
Mr.  Chapman  as  Superintendent  of  Survey,  was  duly  invested  with  power  to  detei'- 
mine  boundary  disputes,  by  an  Award  under  the  34th  section  of  Ben.  Reg.  VII.  of 
1822,  and  may  have  made  such  an  Award  by  the  proceeding  in  question.  The  ]iro- 
ceeding  seems  to  have  been  assumed  in  the  Courts  below  to  be  an  Award  within  the 
scope  of  Act,  No.  XIII.  of  1848;  and  if  the  determination  of  this  appeal  necessarily 
turned  upon  tlie  applicability  of  that  Act  to  the  present  case,  their  Lordships  would 
have  had  that  point  re-argued  with  reference  to  the  Regulations  to  which  they  have 
drawn  attention. 

Their  Lordships,  however,  have  come  to  the  conclusion,  that  the  Courts  below  have 
properly  held  that  this  suit  is  barred  by  the  general  law  of  limitation. 

[337]  The  Appellant  comes  into  Court  admitting  upon  the  face  of  his  plaint  that 
he  is  out  of  possession,  and  has  been  so  for  more  than  ten  years  :  and  the  date  which 
he  assigns  to  his  dispossession  is  the  20th  of  March,  1851.  Upon  the  issue  as  settled 
by  the  Court  it  lay  upon  him  to  establish  that  he  was  in  possession  up  to  that  date  ;  or, 
failing  in  that,  that  the  date  at  wliicli  he  or  some  former  proprietor  of  Ramnuggur 

365 


XII  MOORE  IND.  APP.,  338  RAJAH  SAHIB  PERHLAD  SF.IN 

was  last  in  possession  is  consistent  with  a  right  to  institute  this  suit.  Act,  No.  VIII. 
of  1859,  sec.  32,  shows,  that  the  Plaintiff  is  bound  to  satisfy  the  Court  that  his  right  of 
action  is  not  barred  by  lapse  of  time. 

In  the  present  case  the  Magi.strate's  Order  of  the  20th  of  March,  1851,  certainly 
did  not  cause  the  dispossession.  As  far  as  its  effect  can  be  gathered  from  the  e.vtract 
of  Keport  of  the  Foujdary  Court  of  Zillah  Cliunipiuuu,  if  it  proves  anything,  it  proves 
that  the  Appellant  was  then  out  of  possession,  and  had  been  so,  at  all  events,  since 
the  date  of  the  Thakbust  nroceeding  of  the  1 1th  of  February,  1848  ;  it  does  not  in  any 
degree  prove  that  he  or  any  former  Rajah  of  Ramnuggur  had  been  in  possession  at 
any  former  period.  The  Appellant  has,  however,  produced  evidence  to  show  that  in 
point  of  fact  he  was  in  possession  after  the  date  of  the  Thakbust  proceeding,  and  up 
to  1851.  But  both  the  Courts  below  have  treated  that  evidence  as  unworthy  of  credit ; 
and  their  Lord.ships  cannot  see  any  grounds  for  holding  that  they  were  wrong  in  that 
conclusion.  That  there  was  any  possession  adverse  to  the  Rajah  of  Bettiah  after  the 
date  of  the  Thakbust  proceeding  seems  highly  improbable. 

Great  stress  is  then  laid  upon  the  Report  and  pro-[338]-ceedings  of  the  Commis- 
sioners who  in  1847  settled  the  frontiers  of  Nepaul  and  British  India,  and  on  the 
evidence  given  in  this  suit  by  two  of  the  Xepaulese  Commissioners.  The  effect  of  the 
official  documents  is  merely  to  show,  that  as  between  the  two  Governments  it  was 
settled  in  January,  1847,  that  wliatever  was  north  of  the  Bechund,  within  certain 
limits  beginning  from  the  Tribeuee  Ghat,  and  extending  to  Gurh  Somessur,  was  to  be 
treated  as  Nepaulese,  and  all  south  of  that  river  as  British  territory.  It  is  true,  that 
one  document  recommends  that  the  Amlah  of  Ramnuggur  should  be  directed  not  to 
make  any  collections  north  of  the  Bechund,  and  that  another  speaks  of  settling  the 
bou-idarv  of  Ramnuggur.  But  it  is  to  be  observed,  that  if  Map,  No.  2,  be  compared 
with  any  good  general  Map  of  India,  and  the  frontier  line  of  Nepaul  and  the  course 
of  the  River  Bechund  be  carefully  examined,  it  will  be  found  that  a  considerable 
jjortion  of  the  tract  south  of  the  Bechund,  which  was  the  subject  of  discussion,  lies 
beyond  the  red  line  on  Map,  No.  2,  and  within  the  admitted  limits  of  Ramnuggur, 
And,  it  was  far  from  improbable,  that  the  Commissioners  and  the  Resident  should 
■  speak  of  all  the  lands  .south  of  the  Bechund  as  Ramnuggur  without  adverting  to  the 
precise  boundary-line  between  that  and  the  contiguous  zemindary  of  Bettiah,  with 
which  they  had  no  concern.  Again,  the  testimony  of  the  two  Nepaulese  Commissioners 
proves  at  most  that,  according  to  their  information  at  the  time,  the  collections  of  the 
Tvibenee  Fair,  and  the  lands  immediately  south  of  tlie  Bechund  river  at  that  point, 
were  in  1847  in  the  possession  of  the  Rajah  of  Ramnuggur,  who  has  since  been  dis- 
possessed by  the  Rajah  of  Bettiah.  The  evidence  [339]  might  be  worth  something  if  it 
stood  alone  ;  but  when  opposed  by  that  which  is  to  be  gathered  from  the  contem- 
poraneous Thakbust  proceeding,  it  is  really  worth  little  or  nothing. 

From  that  proceeding  it  appears  clearly,  that  before  January,  1846,  the  boundary 
between  the  two  zemindaries  was  in  dispute,  and  that  on  the  1st  of  February  of  that 
year,  Mr.  Yule,  the  Ticcadar  of  Ramnuggur  under  the  Collector,  invoked  the  aid  of 
the  Superintendent  of  Survey,  complaining  that  in  the  Fuslee  year  1253,  the  Bettiah 
Rajah  had  forcibly  collected  the  proceeds  of  the  Fair.  The  inference  is,  that  if  he 
had  ever  had  posse.ssion  of  the  lands  on  which  the  Fair  is  held,  he  had  then  been  dis- 
possessed. The  Bettiah  Rajah,  on  the  2nd  of  May,  1846,  brought  his  case  before  Mr. 
Cliapman  (the  then  Deputy  Collector),  and  asserted  that  the  lands  in  question  had 
been  always  part  and  parcel  of  the  zemindary.  The  Map,  No.  2,  was  then  made. 
The  Amlah  on  both  sides  pointed  out  what  each  side  considered  the  boundary-line; 
and  these  are  designated  by  the  red  and  yellow  lines  upon  the  Map.  Mr.  Chapman, 
however,  delayed  to  make  any  final  Order  in  the  matter  before  the  decree  of  the  Sudder 
Court  affirming  the  title  of  the  Appellant  had  been  made.  It  is  proved,  that  the 
Appellant  then  executed  a  Mookteruamah  in  the  name  of  Lalla  Sohur  Dutt,  and 
appeared  by  that  person  in  the  subsequent  proceedings  ;  and  he  must  be  taken  to  have 
then  adopted  the  proceedings  of  Mr.  Yule,  who  seems,  on  the  Appellant's  appearance, 
to  have  retired  from  the  contest.  The  final  judgment  of  Mr.  Chapman  was  on  the  11th 
of  February,  1848,  as  has  been  already  stated.  It  held,  on  the  proofs  of  possession 
before  him,  that  the  greater  part,  if  not  the  whole,  of  the  lands  between  [340]  the 
yellow  and  the  red  lines,  with  the  right  to  the  profits  of  the  Fair,  belonged  to  Bettiah, 
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and  settled  a  line  of  deiiiarkatiou  which,  if  not  identical  with  the  red  hue,  at  least 
includes  the  lauds  which  are  the  subject  of  this  suit  within  the  limits  of  Bettiah. 

Now,  whatever  be  the  eti'ect  of  tliat  proceeding,  and  whether  it  wei'e,  or  were 
not,  on  Award  under  Regulation  VII.  of  1822,  it  cannot  be  treated  as  being  other 
than  a  material  piece  of  evidence  upon  tlie  question  of  possession,  now  under  con- 
sideration. To  discredit  it,  their  Lordships  have  been  referred  to  the  proceedings 
before  the  Magistrate  on  the  2Ist  of  March,  1851,  and  to  the  decree  in  the  civil 
suit  which  was  brought  thereon.  But  these  seem  tt)  tlieir  Lordshijjs  not  to  relate 
to  the  lands  now  in  question,  or  to  the  effect  of  Mr.  Chapman's  proceeding,  but  to 
other  lauds,  and  to  a  question  of  boundary  settled  by  some  other  proceeding.  Their 
Lordships  think,  that  this  proceeding  before  Mr.  Chapman  establishes  that  the 
property  in  dispute  was  then  in  the  possession  of  the  Bettiah  Rajah,  and  that  there  is 
no  satisfactory  evidence  that  it  has  ever  since  ceased  to  be  so. 

They  further  think,  that  this  careful  local  investigation,  conducted  in  the 
presence  of  both  parties,  and  implying  that  the  property  in  dispute  had  always 
formed  part  of  the  Bettiah  Zemindary,  casts  upon  the  Appellant  the  burthen  of 
showing  by  satisfactory  counter-evidence  at  what  precise  time,  if  ever,  tlie  Rajah 
of  Raumuggur  was  iu  possession  of  it.  And  their  Lordships  agree  with  the  Judges 
of  the  High  Court,  that  this  he  has  failed  to  do.  Tliere  may  have  been  assertions 
of  right  such  as  were  likely  to  occur  in  respect  of  a  tract  of  wild  and  jungly  land 
on  the  coutiues  of  two  large  estates ;  but  of  an  actual  [341]  legal  possession,  and  of 
the  determination  of  it  at  any  given  time,  there  is  no  proof.  And  their  Lordships 
must  observe,  that  it  is  a  fallacy  to  treat  the  Appellant,  as  one  of  the  reasons  in  the 
petition  of  appeal  seems  to  treat  him,  as  having  necessarily  twelve  years  from  the 
date  of  the  establishment  of  his  title  in  which  to  enforce  this  claim.  For  he  did 
not  come  in  under  a  new  title ;  he  merely  established  his  right  to  succeed  to  the 
former  Rajah  of  Ramnuggur ;  and  if  the  right  of  that  Rajah  to  sue  for  the  pro- 
perty in  question  was  barred  by  the  law  of  limitation,  the  right  of  the  Appellant 
was  also  barred. 

Their  Lordships,  therefore,  think,  that  the  decrees  under  appeal  may  be  sup- 
ported on  the  ground  stated  by  Mr.  Justice  Morgan,  viz.,  that  even  if  the  Appellant 
was  allowed  to  deduct  the  full  period  during  which  this  suit  concerning  the  Raj 
was  peuding,  he  had  failed  to  sliow  that  he  had  a  right  of  suit  which  accrued  to 
him  during  the  legal  period  of  limitation. 

If,  however,  it  were  grauted  that  a  right  of  action  accrued  to  the  Appellant  at 
the  date  of  the  Thaklmst  proceeding, — and  their  Lordships  think  it  impossible  ou 
the  evidence  to  tix  the  dispossession  at  a  later  date, — the  suit  would,  nevertheless, 
fall  within  the  twelve  years'  limitation,  unless  the  Appellant  could  show  that  he 
is  entitled  to  deduct  the  whole  or  some  pai't  of  the  period  between  February,  1848, 
and  the  beginning  of  1858.  Aud  to  support  this  claim  to  deduction,  he  must  show 
that  during  the  period  to  be  deducted,  he  was,  in  the  words  of  the  Regulation,  "  from 
good  aud  sufficient  cause  precluded  from  obtaining  redress." 

Their  Lordships  would  have  great  difficulty  iu  [342]  affirming  the  proposition 
that  such  good  and  sufficient  cause  had  here  been  shown  to  exist.  The  Appellant's 
title  to  the  Raj  of  Ramnuggur  was  established  in  the  Courts  of  India  in  September, 
1846;  he  was  put  in  possession  of  the  property  iu  June,  1848,  though  between  May, 
1854,  and  some  day  in  the  beginning  of  1858,  it  was  again  under  attachment. 
How  can  it  be  said  that,  iu  these  circumstances,  he  was  between  1848  and  1858 
precluded  from  maintaining  a  suit  for  protecting  his  zemindary,  aud  recovering 
lands  taken  from  it  by  encroachment?  It  would  be  very  dangerous,  in  their 
Lordships'  opinion,  to  lay  down  as  a  rule,  that  the  pendency  of  an  appeal  to 
England  puts  the  party  who,  subject  to  that  appeal,  is  the  owner  of  an  estate,  under 
a  legal  disability  to  bring  a  suit  iu  that  character  against  third  parties. 

The  cases  in  the  7th  Moore's  East  Indian  appeals  which  have  beeu  cited,  are 
very  distinguishable  from  the  present.  In  Troup  v.  The  East  Itidkt  Com/Miiy 
(7  Moore's  Ind.  App.  Cases,  104),  the  "good  and  sufficient  caupe  "  was  insanity,  a 
personal  disability  ejui-derii  yeneris,  with  infancy,  which  is  specified  in  the  Regula- 
tions. In  Rajali  Enaifet  Iloasein  v.  Sayitd  Ahmed  Reza  (7  Moore's  Ind.  App.  Cases, 
2.38),  the  facts  are  complicated  ;  but  it  will  be  found  that  the  decision  proceeded 
on  the  ground,  that  the  title  upon   which  the  Plaintiff  sued  had  only  accrued  to 
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him  on  the  15th  of  Jaiiuaiy,  1842,  when  Her  Majesty's  Order  in  Council  had  deter- 
niined  the  riglit  of  suicossioii  to  he  in  the  general  heirs  according  to  tlie  Sheah  law 
of  suicessionT  and  that  the  suit  to  which  the  bar  was  pleaded  had  been  coniuienced 
iu  February.  185'2.  Here  the  Aj.pellant's  title  to  Rani-[343]-nuggur,  subject  to  the 
appeal  to  England,  was  complete  in  1846. 

Their   JAirdships,  therefore,   must   humbly   advise   Her   Majesty   to   dismiss  this 
Appeal,  and  to  affirm  the  decrees  of  the  Courts  below,  with  costs. 


KALEEPERSHAD  TEWARREE,— ^/;/;eHa»*;   LALLA   BINDA  LALL,— 
Respondent*  [March  12,  1869]. 

The  High  Court  dismissed  an  appeal  from  the  Zillah  Court  on  the  ground,  that 
it  involved  the  same  question  as  had  been  decided  V)y  them  in  another  suit 
brought  by  the  Plaiutiii'  in  respect  of  tiie  validity  of  a  Zur-i-peshgi  deed.  The 
decision  in  the  prior  suit  was,  on  appeal,  reversed  by  the  Judicial  Committee. 
In  such  circumstances,  on  the  appeal  from  the  last  decision  coming  on  for 
hearing  ex  parte,  their  Lordships,  with  the  consent  of  the  Appellant,  re- 
mitted the  case  to  the  High  Court,  with  a  declaration,  that  the  deed  was 
valid  ;  and  with  directions  that,  if  the  Respondent  did  not  appear  within  a 
reasonable  time,  to  be  fixed  by  the  High  Court,  to  dismiss  the  appeal  from 
the  Zillah  Court,  and,  in  the  event  of  the  Respondent  appearing,  then  to  hear 
the  case  on  the  merits. 

As  to  costs,  held,  that  if  the  Respondent  failed  to  appear  in  the  High  Court,  or 
if  the  appeal  should  be  decided  against  him,  the  Respondent  was  to  pay  the 
Appellant's  costs  of  the  appeal  in  England,  and  the  costs  (if  any)  paid  under 
the  decree  of  the  High  Court  were  to  be  repaid  to  him. 

This  suit  was  instituted  by  the  Appellant  for  possession  of  mouzah  Koorkoorha, 
with  mesne  profits,  held  under  a  Zur-i-peshgi  deed,  dated  tlie  23rd  of  December, 
1851,  executed  by  Rajah  Sahib  Perhlad  Sein,  the  Rajah  of  Ramnuggur,  iu  the 
Appellant's  [344]  favour  and  Muddun  Mohun  Tewarree,  his  deceased  Brother. 
The  Respondent  claimed  to  be  entitled  to  possession  under  an  alleged  Mocurrery 
Pottah  from  Rajah  Sahib  Perhlad  Sein,  dated  the  21st  Jeyt  Soodee  1259  Fuslee. 

The  facts  and  circumstances  of  the  case  were  so  immediately  connected  with  the 
former  case  of  appeal  of  Kaleepershad  Tewarree  v.  Rajah  Sahib  terhlad  Seki 
(ante  [12  Moo.  Ind.  App.j,  p.  282),  that  both  the  Sudder  Ameen  and  the  Judges  of 
the  High  Court  rested  their  decisions  on  their  previous  decree  in  that  case. 

The  case  of  the  Appellant  was,  that  Rajah  Sahib  Perhlad  Sein  had  executed  the 
Zur-i-peshgi  deed,  comprising  tifteen  mouzahs  (including  mouzah  Koorkoorha),  for 
the  purpose  of  securing  the  payment  of  Rs.  49,453  and  interest  then  due  to  the 
Appellant  and  his  Brother.  By  the  terms  of  this  deed,  the  Appellant  and  his 
Brother  were  to  "  hold  possession  of  the  whole  of  the  mouzahs,"  a  provision  whicli 
he  now  submitted  was  altogether  inconsistent  with  the  existence  at  the  time  of  a 
Mocurrery  Pottah  in  favour  of  the  Respondent. 

The  Respondent,  Rajah  Sahib  Perhlad  Sein,  in  this,  as  in  the  other  suit  before 
referred  to,  alleged  that  the  Zur-i-pesligi  deed,  having  been  executed  in  considera- 
tion of  a  promise  by  the  Appellant  and  his  Brother,  which  they  did  not  fuliil,  was 
invalid,  no  consideration  having  been  given  for  the  same. 

It  appeared  that  the  Appellant  and  his  Brother  had  made  under  the  Zur-i-peshgi 
deed  a  sub-lease  of  the  mouzali  in  dispute  to  one  Goolab  Khan,  and  had  put  him  in 
possession  thereof,  and  that  while  so  in  [345]  possession,  one  Behari  Lall  attempted 
to  collect  the  profits  of  the  mouzah.  Such  attempt  w-as  opposed  by  Goolab  Khan, 
who  applied  to  the  Police  authorities,  when  the  Criminal  Court  of  Zillah  Chumparun 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  tlie  Right  Hon.  Sir  Robert 
Philliniore.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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directed,  that  if  there  was  any  tlaim  regarding  the  title  to  the  uuiuzaii,  a  suit 
should  be  instituted  under  Aet,"Xo.  IV.  of  1810.  Accordingly,  Behari  l.all  and  the 
Kespoudent  instituted  a  .suit  under  that  Act  against  Uooluli  Khan  and  the  Appellant 
and  his  deceased  Brother.  The  Magistrate  (Mr.  lilover)  decided  the  case  in  favour 
of  (ioolab  Khan  and  the  A])pellant.  Against  such  decision  Heliari  Lall  and  Lalla 
Binda  Lall  appealed  to  the  Sessions  Court,  and  the  Judge.  .Mr.  Koliert  Forbes,  l)eiug 
of  opinion,  that  the  Zur-i-peshgi  deed  was  executed  by  Bajali  Sahib  I'erhlad  Sein 
in  collusion  with  the  Api)ellant  and  his  Brother,  for  tlie  purpose  of  prejudicing  the 
rights  of  Behari  Lall  and  Lalla  Binda  Lall,  set  aside  the  Order  of  the  Magistrate, 
and  decreed  possession  of  the  mouzah  to  Behari  Lall  and  Lalla  Binda  Lall. 

In  consequence  the  Appellant  and  his  deceased  Brother  filed  a  plaint  again.st 
Rajah  Sahil)  Perhlad  Sein,  Behari  Lall,  and  Lalla  Binda  Lall,  for  possession  of  the 
mouzah  with  mesne  profits. 

Rajah  Sahib  Perhlad  Sein  by  his  answer,  alleged  collusion  between  Lalla  Binda 
Lall  and  the  Appellant,  and  stated  that  the  Bond  for  Rs.  40,000,  and  the  Zur-i-peshgi 
deed  of  the  fifteen  mouzahs,  which  included  the  mouzali  in  dispute,  in  substitution 
therefore,  in  question  in  tlie  apjieal  of  Kaleepersliad  Tewarree  against  himself,  was 
without  consideration,  and  fraudulent. 

Lalla  Binda  Lall  by  his  answer  set  up  the  validity  of  the  Mocurrery  Pottah. 

[346]  Tlie  Principal  Sudder  Ameeu  fixed  the  issues  in  tlie  suit  as  follows:  — 
First,  was  the  deed  of  Zur-i-peshgi,  which  has  been  founded  on  a  previous  Bond, 
correct  and  valid,  owing  to  the  receipt  of  the  Peshgi  money  and  other  circum- 
stances? and  are  the  Plaintiffs,  in  accordance  therewith,  entitled  to  recover  posses- 
sion of  the  disputed  mouzah,  as  one  of  those  covered  by  the  Zur-i-peshgi  deed,  or 
not?  Second,  was  the  Mocurrery  Pottah  put  forward  by  Lall  Binda  Lall,  De- 
fendant, collusive  and  fabricated,  and  tit  to  be  set  aside,  or  not?  and  are  the 
Plaintiffs  entitled  to  personal  possession,  or  by  maintenance  of  the  Mocurrery  of 
Lalla  Binda  Lall,  Defendant,  or  not  ? 

The  Appellant  put  in,  among  other  evidence,  the  Zur-i-peshgi  deed,  in  whicli  no 
mention  was  made  of  the  mouzah  in  question  having  l)een  granted  in  Mocurrery, 
but,  on  the  contrary,  granted  possession  of  the  whole  fifteen  niouzahs  comprised 
therein. 

The  suit  came  on  for  hearing  on  the  2nd  of  June,  1860,  before  Syud  Mahomed 
Wuhudooddeeu,  the  Principal  Sudder  Ameen,  who  stated  as  his  opinion,  that  it 
was  "  quite  evident  that  the  Mocurrery  Pottah  has  been  prepared  through  the 
collusion  of  the  Rajah  of  Ramnuggur  and  Lalla  Binda  Lall,  his  Mooktar,  after  the 
execution  of  the  deed  of  Zur-i-peshgi  of  the  Plaintiffs,  and  simply  with  a  view  to 
cause  loss  to  the  latter  ;  for  the  Mocurrery  deed  bears  on  it  no  sign  of  registration 
or  of  the  seal  of  the  Cazi,  besides  being  originally  written  on  plain  pajier,  the  same 
has  been  suVjsequently  stamped  " ;  and  he  proceeded,  "  Although  from  a  coj)y  of 
the  abstract  of  tlie  Jummabundee  of  the  settlement  of  villages  of  Raj  Ramnuggur, 
etc.,  up  to  1261  Fuslee,  submitted  on  the  17th  of  October,  1854,  and  from  a  copy 
of  the  returns  of  the  Rajah,  dated  [347]  the  13th  of  Noveniljer,  1852  (1854?),  and  a"s 
well  as  from  the  list  of  lessees  of  the  same  date,  it  appears  that  the  disputed  village 
of  Koorkoorha  was  given  in  Mocurrery  lease  for  Rs.  41.  Still  the  same  are  not  at 
all  trustworthy,  as  before  a  list  of  the  mouzahs  covered  by  the  Zur-i-pesligi  deed 
was  filed  by  the  Rajah,  with  his  petition  of  the  14th  of  March,  1855,  whereon  orders 
were  passed  on  the  7th  of  April  of  the  same  year,  and  in  which  list  the  junima  of 
this  disputed  village  has  been,  without  any  mention  of  tlie  Mocurrery  lease,  stated 
to  be  Rs.  850;  so,  if  the  Mocurrery  jumma  at  Rs.  41  were  valid,  how  could  any 
mention  of  the  jumma  of  Rs.  850  have  been  made  before  that  date?  The  date  of  the 
Mocurrery  lea.se  is,  apparently,  prior  to  that  of  the  Zur-i-peshgi,  but  at  the  same 
time  a  denial  on  the  part  of  the  Rajah  of  the  existence  of  this  Mocurrery  tenure,  is 
clear  from  a  copy  of  his  petition  of  the  18th  of  June,  1855.  From  the  decision  of 
the  Magistrate  of  Chumparun,  it  is  also  seen  that  Lalla  Binda  Lall  and  Behari 
Lall  declare  themselves  to  be  in  possession  of  the  disputed  village  under  the 
Mocurrery  lease  ;  now  then,  as  Behari  Lall  is  liimself  an  attesting  witness  to  tlie 
Zur-i-peshgi  deed  in  the  names  of  the  Plaintiff's,  in  which  the  jumma  has  been, 
without  any  mention  of  the  Mocurrery  lease,  stated  to  lie  Rs.  850,  so  there  is  no 
doubt  that  this  Mocurrery  lease  has  been   fabricated   after  the  execution   of  tlie 
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Zur-i-peshgi  deed  on  behalf  of  Plaintiffs,"  and  decreed  in  favour  of  the  Appellant, 
with  mesne  profits  and  costs. 

Against  this  decree  the  llespondent  appealed,  and  on  tiie  "ilst  of  May,  1S63, 
Messrs.  Steer  and  Seton-Karr,  two  of  the  Judges  of  the  High  Court,  [348]  gave 
judgment.  They  did  not  go- into  the  merits  of  the  case,  but  reversed  the  decree  of 
the  Princijial  Sudder  Ameen  on  the  following  grounds; — "Having  held  in  the 
other  suit  (tiiite  [12  Moo.  Ind.  App.],  p.  282),  that  the  present  Plaintiffs  have  no 
further  right  to  the  fifteen  vilages  of  which  they  held  the  lease;  and  this  suit  being 
to  cancel  a  Mocurrery  in  one  of  those  villages,  and  to  get  possession  of  it,  we  must 
decree  on  the  appeal  of  the  Mocurreredar  that  the  suit  ought  to  have  been  di8mis.sed." 

The  Appellant  alone  brought  the  present  appeal,  his  Brother  having  died 
pending  the  appeal  to  the  High  Court. 

The  Respondent  not  having  apjpeared,  the  appeal  was  heard  ex  parte. 

The  Appellant,  by  his  case,  submitted  that  the  validity  of  the  Mocurrery  lease, 
as  against  him,  was  not  supported  by  trustworthy  evidence;  but,  on  the  contrary, 
was  inconsistent  with  the  facts  disclosed  by  the  evidence.  That  even  if  the  Mocur- 
rery lease  was  executed  prior  to  the  Zur-i-peshgi  deed,  it  was  executed  without 
consideration,  and  ought  consequently  to  be  declared  void  as  against  the  Appel- 
lant's deed,  executed  without  notice  for  valuable  consideration,  and  that  the 
Appellant's  title,  in  priority  to  and  without  notice  of  the  Mocurrery  lease,  was 
sufficiently  proved. 

Mr.  Pontifiex,  for  the  Appellant,  was  stopped. 

The  Right  Hon.  Sir  James  W.  Colvile. — The  only  question  is,  whether  their 
Lordships  can  decide  this  appeal  without  remitting  it  back  to  the  [349]  Court 
below,  as  the  case  substantially  involves  the  same  question,  and  turns  on  the  de- 
cision of  their  Lordships  just  pronounced  in  the  case  of  Kaleepershad  Tewarree  v. 
Rajah  Sahib  Perhlad  Sein  (ante  [12  Moo.  Ind.  App.],  pp.  282,  311).  Can  their 
Lordships  decide  the  case  in  its  present  form  on  its  merits?  If  we  are  not  in  a 
condition  to  try  the  question,  the  appeal  must  either  stand  over  or  be  remitted,  or 
we  can  recommend  Her  Majesty,  that  the  decree  appealed  from  be  reversed,  subject 
to  notice  being  given  to  the  Respondent  in  India. 

Minutes  were  then  agreed  to,  which  are  emlx)died  in  the  following  Order  in 
Council ;  — 

"  It  is  hereby  ordered,  that  tlie  decree  of  the  High  Court  of  Judicature,  at  Fort 
William,  in  Bengal,  of  the  21st  of  May,  1863,  be  reversed,  and  the  cause  remitted 
to  the  High  Court,  with  a  declaration,  that  the  Zur-i-peshgi  deed,  alleged  to  have 
been  granted  by  the  Rajah  of  Ramnuggur  to  the  Appellant  and  his  Brother,  is  a 
valid  instrument,  and  the  High  Court  is  hereby  directed,  in  case  the  Respondent 
does  not  appear  within  a  reasonable  time  to  be  fixed  by  the  High  Court,  to  dismiss 
his  appeal  from  the  Zillah  Judge  of  Sarun  to  the  High  Court,  with  costs,  and  if  the 
Respondent  does  so  appear,  then  the  High  Court  is  to  hear  and  determine  the 
appeal  on  its  merits,  and  in  case  the  Respondent  shall  fail  to  appear  in  the  High 
Court,  or  in  case  the  appeal  shall  be  decided  against  him,  then  the  Appellant's 
costs  of  this  appeal  are  to  be  paid  by  the  Respondent,  and  the  costs  (if  any)  paid 
under  the  decree  of  the  High  Court  of  the  21st  of  May,  1S63,  are  to  be  repaid.  " 
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[350]    CHOWDRY    PUnUM   >il^im.—Appe!lan.f :  KORR    OODEY    SINGH  — 

Eesi,on(leiit*  [Fel).  16  and  ly,  ISO')]. 

On  appeal  fruiii  tin:  late  Sudder  Dewanny  Adawlut,  North-Western  Provinces,  Agra. 

Suit  by  A.,  one  of  the  co-heirs  of  H.,  against  B.,  to  recover  the  wliole  of  H.'s  renl 
and  personal  estate  in  B.'s  possession,  as  the  alleged  adopted  Son  of  H. 
Tliere  were  other  persons  entitled  with  A.  to  share  in  the  succession  to  H.'s 
estate,  wlio  were  not  made  parties  to  the  suit.  The  Sudder  Court  at  Agra 
held,  that  B.  had  failed  to  establish  liis  title  as  adopted  Sou  of  H.,  l)Ut  de- 
clared that  A.  was  entitled  to  succeed,  as  one  of  the  heirs  of  H.,  to  a  share  of 
his  estate,  and  decreed  him  the  wliole  estate  as  sought  by  the  plaint.  Such 
decree,  on  appeal,  so  far  as  it  declared  that  B.  had  failed  to  establish  liis  title 
as  adopted  Son  of  H.,  confirmed;  but  as  the  decree  was  manifestly  wrong  in 
decreeing  to  A.  ttie  entire  estate  of  H.,  and  there  were  no  materials  to  enable 
the  Judicial  Committee  to  vary  the  decree,  so  as  to  limit  it  to  the  share  of  tlie 
estate  to  wliich  A.  liad  establislied  his  riglit  liy  inheritance,  the  decree  was 
reversed,  and  the  cause  remitted  to  India  for  inquiries  as  to  the  amount  of 
his  share. 

An  adoption  may  be  made  by  a  Widow  under  an  autliority  conferred  upon  her 
for  that  purpose  by  her  Husband,  but  such  authority  must  be  strictly  carried 
out,  as  tlie  adoption  is  for  the  benefit  of  the  deceased  Husband  and  not  the 
Widow  alone  [12  Moo.  Ind.  App.  ;!5(j]. 

Adoption  by  the  Widow  alone  does  not,  by  Hindoo  Law,  give  the  adopted  child 
(even  after  the  Widow's  death)  any  riglit  to  property  inherited  bv  her  from 
her  Husband  [12  Moo.  Ind.  App.  35G]. 

Adoption,  being  a  matter  of  fact,  must  be  strictly  proved,  and  the  party  who 
claims  as  adopted  Son  must  establish  by  evidence  (1)  the  authority  given  liy 
'  the  Husband  to  the  Widow  to  adopt  a  Son  to  him,  and  (2)  his  actual  adoption 

by  the  Widow  as  her  Husband's  Son. 

Under  circumstances  raising  a  strong  presumption  against  an  alleged  adoption, 
such  adoption  held  not  to  have  been  made  [12  Moo.  Ind.  App.  356]. 

This  was  a  suit  in  the  nature  of  an  ejectment,  brought  by  Chowdry  Mohur  Singli. 
deceased,  the  Father  of  the  Respondent,  against  the  Appellant,  to  obtain  possession 
of  the  whole  of  the  real  and  personal  estates  of  one  Hem  Singh,  who  died  leaving  a 
Widow,  but  no  issue. 

The  nature  and  facts  of  the  case  and  pleadings  in  the  suit  are  so  fully  stated 
in  the  judgment  [351]  delivered  by  their  Lordships,  that  it  is  unnecessary  to  set 
them  out. 

Tlie  principal  question  in  the  Court  below  and  upon  appeal,  was  the  title  of  tlie 
Plaintifi,  a  cousin,  who  was  one  of  the  co-heirs  of  Hem  Singh,  to  the  entire  estate  of 
Hem  Singh,  he  contending  that  the  possession  by  the  Appellant  of  Hem  Singh's 
estate  was  illegal,  as  he  had  never  been  adopted  in  Hem  Singh's  lifetime,  nor  had 
Hem  Singh  given  permission  to  his  Widow  to  adopt  him.  The  Appellant  relied 
upon  his  adoption  by  the  Widow  under  a  power  from  her  Husband.  He  also  set  up 
a  Will  made  in  his  favour  by  the  Widow  of  Hem  Singh.  Tlie  Sudder  Court  at  Agra 
held,  that  the  Appellant  had  not  established  his  claim  as  adopted  Son,  and  bv  the 
decree  declared  that  tlie  Ajipellant  was,  as  one  of  the  co-heirs  of  Hem  Singh,  en- 
titled to  a  share  of  Hem  Singh's  estate,  and  decreed  him  the  entire  estate  in  the 
terms  of  the  prayer  of  the  plaint. 

Upon  appeal  to  the  Privy  Council,  Mr.  Leith  appeared  for  the  Appellant,  and 
Sir  R.  Palmer.  Q.C.,  and  Mr.'j.  D.  Bell,  for  the  Respondent. 

The  following  points  were  raised  and  argued:  — 

First,  that  the  suit  was  defective  for  want  of  parties,  as  there  were  other  heirs 
of   Hem   Singh,  and  that   the  decree  of  the  Sudder  Court  was   un-[352]-certain, 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph 
Napier.  Bart. 
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defective,  aii'd  incapable  of  being  given  effect  to,  as  the  Plaintiff  was  not  the  sole  heir 
of  Hem  Singh,  whereas  the  decree  gave  him  the  whole  estate,  and  not  his  aliquot 

share. 

Secondly,  upon  the  effect  of  the  evidence  as  to  the  Appellant's  alleged  adoption 
by  Hem  Siiigh's  Widow,  the  Appellant  submitted,  that  the  general  presumption  of 
Hindoo  Law  with  respect  to  adoption,  and  the  probabilities  arising  out  of  the 
state  and  condition  of  Hem  Singh's  family,  was  in  his  favour.  HuiaMun 
Muoiiirjia  v.  Miithornnafh  Moukurjia  (4  Moore's  Ind.  App.  Cases,  414),  and  Katama 
.\ (itchier  V.  The  Elijah  of  Shirfiijunrid  (%  Moore's  Ind.  App.  Cases,  539).  were  cited 
and  relied  on. 

Tiieir  Lordsliips'  judgment  was  pronounced  by — 

Sir  James  AV.  Colvile  (March  14,  1869).  This  is  an  appeal  from  a  decree  of  the 
lat«  Sudder  Uewanny  Adawlut  at  Agra,  reversing  a  decree  of  the  Principal  Sudder 
Anieen  of  Zillah  Meerut,  made  in  favour  of  the  Appellant. 

The  suit  was  instituted  l)y  Chowdry  Mohur  Singh,  the  Father  of  the  Respon- 
dent (who  died  while  the  .suit  was  pending),  to  recover  possession  from  the  Appellant 
of  the  whole  of  the  moveable  and  innuovcable  property  formerly  belonging  to  Hem 
Singh,  deceased,  a  cousin  of  the  Plaintiff,  consisting  of  ancestral  property,  and  of 
property  acquired  and  amassed  by  Hem  Singh  and  by  his  AVidow,  Khoosal  Kooer, 
out  of  the  proceeds  of  his  ancestral  estate. 

The  suit  was  instituted  after  the  death  of  tlie  Widow.  Khoosal  Kooer.  tlie  Plain- 
tiff's claim  being  founded  on  his  right  of  heir.ship  to  Hem  Singh.  It  [353]  appears 
by  the  plaint  and  a  genealogical  Table  annexed  to  it,  that  there  were  other  persons 
descended  from  the  same  common  ancestor  as  the  Plaintiff",  who  would  have  an 
equal  right  with  him  to  a  share  in  the  succession  of  Hem  Singh.  The  Plaintiff, 
in  his  plaint,  assigns  a  reason  for  not  including  them  among  the  Defendants,  that 
"  they  had  not  possession  of  the  property  in  suit,  and  that  if  they  thought  they  had 
any  right  or  interest  in  the  matter,  they  could  proceed  against  the  Plaintiff'  at  their 
option." 

The  plaint  states,  tliat  after  the  death  of  Khoosal  Kooer  the  Managers  of  the 
estate  presented  a  spurious  Will  to  the  Collector,  setting  forth  the  Defendant  as  her 
adopted  Son,  and  by  that  means  he  contrived  to  get  possession  of  the  estate.  And  it 
alleges,  that  the  Defendant  is  not  the  adopted  Son  of  the  deceased  Widow,  Khoosal 
Kooer,  and  that  she  had  no  power  to  adopt  a  Son  as  long  as  the  Plaintiff'  was  alive. 
That  the  Defendant  does  not  belong  to  the  family  of  which  Khoosal  Kooer  and 
Plaintiff  are  members,  and  that  he  is  merely  the  foster  Son  of  one  Suhej  Kooer. 
That  it  is  not  true  that  Khoosal  Kooer  ever  executed  a  Will,  and,  had  she  done  so, 
a  Will  made  on  the  point  of  death  would  not  be  legal. 

The  Defendant  by  his  answer  to  the  plaint,  states  that  the  villages  and  properties 
claimed  belonged  to  Hem  Singh,  the  sole  and  absolute  proprietor,  though  some  of  the 
properties  were  purchased  after  his  death  by  his  Widow,  Khoosal  Kooer.  Tliat  Hem 
Singh  had  no  issue,  and,  therefore,  he  selected  the  Defendant,  who  was  of  the  same 
family  and  sect  as  himself,  and  was  then  but  twelve  months  old  and  the  youngest 
child  of  his  parents,  with  their  consent,  to  be  his  [354]  adopted  Son.  That  he 
received  the  Defendant  into  his  arms,  and  brought  him  up  as  his  own  Son,  and 
authorized  his  Wife,  in  case  the  rites  of  adoption  were  not  performed  during  his 
own  lifetime,  to  perform  them  after  his  death,  declaring  that  he  had  constituted  the 
Defendant  proprietor  of  his  entire  estate,  as  though  the  Defendant  were  his  own 
Son.  Tliat  accordingly,  when  Hem  Singh  died,  Khoosal  Kooer  carried  out  his 
injunctions,  and  performed  the  ceremony  of  adoption  of  the  Defendant.  The  De- 
fendant further  states  in  his  answer,  that  the  property  left  by  Suhej  Kooer,  Aunt  of 
Hem  Singh,  also  came  into  his  possession  in  consequence  of  his  being  Hon  Singh's 
adopted  Son.  And  that,  although  being  the  rightful  heir  and  successor  of  tlie  estate, 
he  did  not  need  the  support  of  a  Will,  yet  that,  as  a  matter  of  precaution,  Khoosal 
Kooer  executed  a  Will  in  his  favour.  Tliat  he  does  not  rest  his  title  upon  that  Will, 
but  bases  his  claim  as  lawful  proprietor  of  the  e.state  on  his  hereditai'y  rights. 

Issues  were  framed  by  the  Zillah  Court  which  were  calculated  to  raise  various 
questions,  but  the  Sudder  Court,  in  their  judgment  upon  appeal  from  the  Zillah 
Court,  after  observing  that  the  issues  were  very  badly  drawn,  said,  "  Tlie  pleadings 
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show  that  the  only  iiuiui  lor  dftt'iiiiinatioii  was,  whftliiT  tin-  Widow,  Klioosal  Kooer, 
adopted  the  Hefeiidaiit.  I'uduiii  Singh,  by  desire  of  her  llusljaiid,  Hem  Singh." 

This  single  question  aiipears  to  have  been  the  one  to  whicii  the  greater  part 
of  the  evidence  in  the  suit  was  directed,  and  upon  which  alone  the  judgment  in  the 
Zillah  Court,  and  also  in  the  Sudder  Court,  proceeded. 

[355]  The  Principal  Sudder  Anieen  dismissed  the  Plaintiff's  claim  witli  costs, 
being  of  opinion,  that  it  was  clearly  proved  by  tiie  testimony  of  the  Defendant's 
witnesses, — most  of  whom,  he  said,  were  respectable  and  trustworthy  persons, — that 
Hem  Singh  adopted  the  Defendant,  Puduni  Singii,  when  he  was  twelve  months  old. 
and  gave  authority  to  his  Wife,  Khoosal  Kooer,  to  complete  the  formal  ceremony  of 
adoption,  and  that  it  was  further  proved  by  the  testimony  of  the  same  witnesses, 
that  after  Hem  Singh's  death,  Khoosal  Kooer  went  through  the  ceremonies  of  adoj)- 
tion  in  respect  to  the  Defendant. 

Upon  appeal  from  this  decree  to  the  Sudder  Court,  that  Court,  upon  tiie  docu- 
mentary evidence  in  the  suit,  arrived  at  a  conclusion  directly  opposed  to  that  of  the 
Lower  Court,  considering  that  it  entirely  excluded  the  [iresumption  of  the  truth  of 
the  Defendant's  story,  tiiat  the  Widow  adopted  him  at  the  end  of  l.S.'i6  by  desire  of 
her  Husband. 

They,  therefore,  held,  that  the  Plaintiff  was  entitled  to  succeed  to  a  share  in  the 
property  in  suit  as  one  of  the  next  of  kin  of  Hem  Singh,  and  decreed  in  favour  of  the 
ajipeal  and  of  the  Plaintiff's  claim,  and  reversed  the  decision  of  the  Lower  Court 
with  costs. 

The  decree,  which  was  drawn  up  in  conformity  with  this  judgment,  embraced 
the  whole  of  the  property  included  in  the  plaint,  although  the  Court  held,  that  the 
Plaintiff'  was  entitled  only  to  a  share  in  the  succession  as  one  of  the  next  of  kin  of 
Hem  Singh.  Tlie  decree,  therefore,  cannot  be  maintained,  and  the  evidence  furnishes 
no  materials  to  enable  their  Lordships  to  vary  it  so  as  to  limit  it  to  [356]  the  share 
of  the  property  to  which  the  Plaintiff'  has  established  a  right.  It  is  possible,  also, 
tiiat  some  portion  of  the  property  claimed  may  have  belonged  to  Khoosal  Kooer 
in  her  own  right,  and  may  have  passed  to  the  Defendant  by  her  Will,  the  validity  of 
which,  as  to  such  property,  the  Plaintiff'  can  have  no  right  to  question. 

But  although  the  decree  in  favour  of  the  Kespondent  for  the  whole  of  the  pro- 
perty claimed  by  him  cannot  stand,  yet  as  he  would  not  be  entitled  even  to  a  share 
in  the  succession  to  Hem  Singh  if  there  were  a  valid  adoption  of  tlie  Appellant, 
their  Lordships  have  felt  it  their  duty  to  determine  that  question  (the  most  im- 
portant if  not  the  sole  question  dealt  with  by  the  Courts  below)  in  order  to  prevent 
further  litigation  respecting  it. 

The  question  as  to  the  adoption  of  the  Apjjellant  is  one  entirely  of  fact.  There 
is  no  doulst,  and  indeed  it  was  fully  admitted,  that  adoption  might  be  made  by  a 
Widow  under  an  authority  conferred  upon  her  for  that  purpose  by  her  Husband. 
Oi  course,  such  authority  must  be  strictly  pursued,  and  as  the  adoption  is  for  the 
Husband's  benefit,  so  the  child  must  be  adopted  to  him  and  not  to  the  widow  alone. 
Nor  would  an  adoption  by  the  Widow  alone,  for  any  purpose  required  by  the  Hindoo 
Law,  give  to  the  adopted  child,  even  after  her  death,  any  right  to  the  property  in- 
herited by  her  from  her  Husband. 

In  order,  therefore,  to  establish  the  validity  of  the  adoption  in  this  case,  it  was 
necessary  for  the  Appellant  to  prove:  — 

First.  The  authority  given  by  Hem  Singh  to  his  Wife  to  make  the  adoption; 
and 

[357]  Second.  Tlie  actual  adoption  by  Khoosal  Kooer  of  the  Appellant  as  the  Sou 
of  Hem  Singh. 

The  Appellant  proved,  by  .several  witnesses  to  whom  the  Principal  Sudder  Ameen 
gave  credit,  but  upon  whom  the  Sudder  Court  placed  no  reliance,  that  the  A]ipellant 
was  the  younger  Son  of  Zalim  Singh  ;  that  Hem  Singh  asked,  and  obtained  permis- 
sion of  Zalim  Singh  and  his  Wife,  to  adopt  the  Appellant.  That  Hem  Singh  took 
away  the  Appellant,  then  a  child  of  twelve  months  old,  and  carried  him  to  his 
house,  and  placing  him  on  the  lap  of  Khoosal  Kooer,  said,  "  I  have  brought  you 
this  child  to  adopt  as  our  Son."  Tliat  a  year  after.  Hem  Singh  said  to  Khoosal 
Kooer,  "  If  I  live  long  enough,  I  shall  go  through  the  ceremony  of  adopting  the  child 
myself  ;  if  not,  I  authorize  you  to  perform  the  ceremonies  of  adoption  as  soon  as  lie  is 
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five  years  old  ;  "  and  tlial  Hem  Sinjj;li  died  a  year  alter  givin<j;  this  authority.  The 
witnesses  also  proved,  that  when  the  Appellant  liad  attained  the  age  of  five  years, 
Khoosal  Kooer  went  through  all  the  ceremonies  of  adoption  which  they  minutely 
described.  It  does  not  appear  by  the  evidence  of  any  of  the  witnesses,  that  Khoosal 
Kooer  declared  at  the  time,  that  the  ceremonies  were  performed  for  the  purpose  of 
the  adoption  of  the  Appellant  as  the  Son  of  Hem  Singh,  in  pursuance  of  the  authority 
which  he  had  given  lier.  One  of  them,  on  the  contrary,  says  that  "  Khoosal  Kooer 
adopted  Pudum  Singh  as  her  own  Son,  at  the  request  of  Hem  Singh." 

If  the  adoption  of  the  Appellant  as  the  Son  of  Hem  Singh  had  really  been  com- 
pleted by  Khoosal  Kooer,  his  name  ought  to  have  been  sul)stituted  fur  [358]  hers  in 
the  Books  of  the  Revenue  Collector,  as  the  property  of  Hem  Singh  would,  bj'  the  act 
of  adoption,  have  been  divested  from  Khoosal  Kooer,  and  would  have  vested  in  the 
Appellant  as  his  Son  and  heir.  Some  of  the  witnesses  say,  that  after  performing 
the  ceremonies,  Khoosal  Kooer  ordered  her  Dewan  to  give  notice  of  the  adoption  to 
the  Collector.  Either  this  Order  was  never  given,  or  it  was  not  ol)eyed,  for  it  does 
not  appear  that  any  change  was  made  in  the  entry  in  the  Collector's  Books;  and 
Hem  Singh's  propertj'  continued  to  be  registered  in  Khoosal  Kooer's  name  down  to 
the  time  of  her  death,  which  took  place  at  lea.st  ten  years  after  the  Appellant  had 
attained  his  majorit}'.  But  Khoosal  Kooer  caused  herself  to  be  entered  in  the  Books 
of  the  Canoougoe,  or  Record  Keeper,  of  the  village  of  Koorja,  as  the  guardian  and 
protector  of  Pudum  Singh  (the  Appellant). 

Now,  if  this  were  intended  as  the  record  of  the  fact  of  an  adoption  which  had 
divested  the  property'  of  Hem  Singh  from  his  Widow,  and  made  her  merely  guardian 
of  the  minor  adopted  Son,  it  .seems  extraordinary,  after  such  a  complete  lawful 
adoption  as  the  witnesses  represent,  that  Khoosal  Kooer  did  not  take  the  most 
effectual  mode  of  recording  it,  by  pursuing  the  regular  course  of  substituting  the 
Appellant's  name  for  her  own  in  the  Revenue  Collector's  books.  In  the  absence  of 
anv  such  record,  the  instances  of  the  occasional  description  of  the  Appellant  as  the 
Son  of  Hem  Singh  are  of  no  value.  The  Principal  Sudder  Ameen  laid  great  stress 
upon  a  supposed  entry  of  the  Defendant's  name  as  under  the  guardianship  of 
Khoosal  Kooer  in  the  Khewut  for  proprietary  Register  of  1256  Fuslee,  which  lie 
said  [359]  would  not  have  been  made  if  the  Appellant  were  not  the  adopted  Son 
of  Hem  Singh.  Upon  turning,  however,  to  the  only  Khewut  printed  in  the  pro- 
ceedings of  the  date  named,  it  will  lie  seen  that  there  is  no  entry  at  all  as  to 
guardianship,  but  under  a  coluum  headed  "  Name  of  Puttidar  "  the  Appellant  is 
entered  as  "  Pudum  Singh,  Son  of  Hem  Singh."  In  a  statement  of  mutation  of 
names  of  Lumberdars  and  Puttidars,  however,  in  which  Pudum  Singh's  name  is 
entered  in  the  column  of  Puttidars,  but  not  as  the  Son  of  Mem  Singh,  there  is  the 
signature  of  Khoosal  Kooer,  with  the  addition  of  the  words  "  guardian  of  Pudurri 
Singh ;  "  and  it  is  probable  that  the  Principal  Sudder  Ameen  mixed  up  the  Khewut 
and  this  document  together  in  his  mind.  It  is  the  only  one  of  the  similar  documents 
in  evidence  which  is  signed  by  Khoosal  Kooer,  and  there  is  nothing  upon  the  face 
of  it  to  show  that  it  relates  to  Hem  Singh's  property. 

The  description  of  Pudum  Singh,  as  the  Son  of  Hem  Singh,  in  the  first  power  of 
attorney  executed  by  him  and  Khoosal  Kooer,  is  of  little  importance,  as  the  parties 
were  at  liberty  to  describe  themselves  as  they  pleased  in  this  private  instrument ; 
and  the  same  observation  applies  to  the  entry  of  Hem  Singh's  name  as  the  Father  of 
the  Appellant  in  the  income-tax  receipts,  as  most  of  the  particulars  inserted  in 
the  different  columns  could  only  be  known  to  and  filled  in  by  the  party  by  whom  the 
tax  was  to  be  paid.  The  Appellant,  in  support  of  the  evidence  of  an  adoption, 
relied  upon  a  proceeding  by  Khoosal  Kooer  on  the  25tli  of  March,  1836,  when  she 
presented  a  petition  at  the  office  of  the  Deputy-Collector  of  Revenue,  describing 
herself  as  the  Widow  of  [360]  Hem  Singh,  and  praj'ing  that  the  name  of  Pudum 
Singh  might  be  added  to  her  own  in  the  Zemindary  registers  of  certain  villages. 
The  Sudder  Court  oljserved  upon  this  proceeding  that  "'  the  joint  entry  of  the 
Widow's  and  Pudum  Singh's  names  was  in  some  respects  inconsistent  with  the  aver- 
ment of  his  adoption,  which  would  have  placed  the  two  in  the  position  of  parent  and 
child,  or  guardian  and  heir."  And,  they  added,  "  We  find  that  the  application 
referred  to  property  acquired  by  the  Widow  after  her  Husband's  (Hem  Singh's) 
death,  and  which  is  not  in  suit  in  the  present  case.'' 
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There  is  some  doubt  as  to  the  accuracy  of  the  statement,  that  the  villagei.  named 
in  the  petition  of  Khoosal  Kooer  are  not  in  suit  in  this  case,  as  it  was  pointed 
out  in  tlie  course  of  tlie  ar^'unient  that  most  of  them  are  included  in  the  plaint.  But 
there  still  remains  an  oljjection  to  the  use  of  this  proceeding  in  proof  of  the  adoption 
of  the  Appellant,  which  was  sliglitly  adverted  to  by  the  Coui-t.  It  nmst  have  preceded 
the  alleged  ceremony  of  adoption.  The  Appellant  was  twelve  months  old  at  the 
time  of  the  commencement  of  the  intended  adoption.  Hem  Singh  lived  a  year 
afterwards,  and  died  on  tlie  :22ud  of  October,  18;)4.  The  ceremonies  of  adoption  are 
stated  to  have  been  performed  by  Khoosal  Kooer  when  the  Appellant  was  of  the  age 
of  five  years,  wliich,  according  to  the  dates,  he  could  not  have  been  on  the  25th  of 
March,  18.36,  when  the  petition  of  Khoosal  Kooer  was  presented. 

All  the  facts  of  Khoosal  Kooer  with  respect  to  Hem  Singh's  property  appear 
to  have  been  dictated  by  a  desire  to  continue  to  be  Zemindar  during  her  life,  and 
to  secure  the  succession  to  it  after  her  death  to  [361]  the  Appellant.  She  may  have 
attempted  at  the  same  time  to  reconcile  her  continued  possession  with  the  alleged 
wishes  of  her  Husband  in  favour  of  the  Appellant. 

The  documentary  evidence  jiroduced  on  the  part  of  the  l{es])ondeut  tends  much 
more  stronglv  to  throw  suspicion  u})on  the  veracity  or  the  accuracy  of  the  witnesses 
who  s])eak  to  the  fact  of  the  adoption  by  Khoosal  Kooer,  as  it  is  wholly  inconsistent 
with  the  idea  of  any  such  adoption  having  taken  place. 

It  must  always  be  borne  in  mind,  that  Khoosal  Kooer,  remained  the  registered 
owner  of  Hem  Singh's  projjerty  for  the  whole  of  her  life.  In  addition  to  this  cir- 
cumstance, there  are  acts  and  declarations  of  Khoosal  Kooer  which  cannot  be  recon- 
ciled with  the  fact  of  an  adoption  of  the  Appellant.  Stress  was  laid  by  the  Council 
for  the  Respondent  on  a  statement  made  by  Khoosal  Kooer  in  a  suit  instituted  by 
her  against  Tara  Singh,  claiming  the  succession  as  heir  to  the  whole  of  her  Husband's 
property,  that,  "Hem  Singh  died  without  leaving  any  issue  male  or  female."  It 
was  observed  that  this  action,  which  was  brought  on  the  2.3rd  of  March,  1836,  was 
contemporaneous  with  the  above-mentioned  petition  of  Khoosal  Kooer,  to  have  the 
Appellant's  name  added  to  her  own  as  the  proprietor  of  certain  villages,  which  was 
presented  on  the  25th  of  March,  1836.  According  to  what  has  been  already  re- 
marked, this  must  have  been  prior  to  the  time  at  which  the  alleged  adoption  took 
place,  and,  therefore,  it  was  then  strictly  true  that  Hem  Singh  had  died  without 
leaving  issue.  But  yet  it  is  extraordinary,  if  Khoosal  Kooer  had  any  intention  of 
carrying  out  her  Hus-[362]-band's  wishes  with  regard  to  the  Appellant,  that  no 
mention  whatever  should  have  been  made  of  the  authority  to  adopt,  and  of  her 
purpose  to  adopt  the  Appellant  when  the  proper  period  arrived,  in  a  suit  which 
seemed  peculiai'ly  to  require  a  true  and  full  account  of  the  destination  of  Hem 
Singh's  property.  Again,  in  1841,  long  after  the  alleged  adoption.  Hem  Singh,  and 
Tara  Singh,  his  Brother,  having  been  joint  proprietors  of  a  village,  and  upon  the 
death  of  Hem  Singh,  Khoosal  Kooer's  name  having  been  entered  in  the  register  instead 
of  his,  and  upon  the  death  of  Tara  Singh,  the  name  of  his  Widow,  Meha  Kooer, 
having  been  substituted,  upon  the  death  of  Meha  Kooer,  Khoosal  Kooer  caused  her 
name  to  be  recorded  as  proprietor  of  the  village,  which,  if  there  had  been  an  adop- 
tion of  the  Appellant  as  heir  of  Hem  Singh,  he  would  have  beei. 

Although  the  Appellant  does  not  re.st  his  title  to  Hem  Singh's  property  upon  the 
Will  of  Khoosal  Kooer,  yet  it  is  impossible  to  pass  over  the  fact  of  her  having  made 
(his  Will  or  to  omit  all  notice  of  the  contents  of  it.  Although,  according  to  the  case 
of  the  Appellant,  Khoosal  Kooer  had  failed  in  her  duty  by  not  divesting  herself  of 
Hem  Singh's  property  upon  the  completion  of  her  adoption,  yet  as  that  act  made  him 
heir  to  his  adopting  Father,  no  strength  could  be  added  to  his  title  by  the  Will  of  the 
Widow.  In  consequence,  however,  of  her  remaining  in  possession  of  Hem  Sing's 
property,  doubt  would  probably  be  cast  upon  the  fact  of  the  Appellant's  adoption, 
and,  therefore,  her  declaration  of  her  having  performed  the  ceremonies  in  pursuance 
of  her  Husband's  authority  would  have  been  useful  as  evidence;  but  instead  of 
describing  the  Appellant  [363]  as  the  adopted  Son  of  Hem  Singh,  the  Will  of  Khoosal 
Kooer  is  in  these  terms: — "As  Kooer  Pudum  Singh,  the  adopted  Son  of  your 
Petitioner,  has  been  in  possession  of  your  Petitioner's  estates  for  a  long  period, 
and  as  the  Petitioner  has  no  other  heir  or  successor  liut  him.  and  as  the  Petitioner 
has    retained    hiin    in    possession    during   her    lifetime,    and    he    carries    on    all    the 
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business  of  iiianagiug  the  villages  and  zeiuiudaries,  etc.,  therefore,  the  Petitioner 
Iirays,  that  the  name  of  Piidiini  Singh  be  substituted  for  her  own  name  as  pro- 
prietor of  all  the  zemindary  iiud  Midguzary  villages  and  niaafee  lands  of  lier  estate, 
and  I'udum  Singh  may  be  recognized  as  the  owner  of  all  her  real  and  personal 
property.  " 

Upon  the  death  of  Khoosal  Kooer,  reports  were  made  of  the  facts  connected  with 
her  death  by  the  Canoongoes  of  the  different  mouzahs,  in  which  Khoosal  Kooer 
was  styled  either  Zemindar,  or  Zemindar  and  Lumberdar,  and  all  of  them  stated  the 
conditions  of  settlement  of  mouzahs  in  these  terms: — "  Whomsoever  Khoosal  Kooer 
may  constitute  her  heir  in  her  lifetime,  the  same  shall  be  entitled  to  the  office  of 
Malguzat  after  her  death." 

The  Putwary's  memorandum  on  the  death  of  Khoosal  Kooer  is  as  follows:  "  The 
said  Mussumat  departed  this  life  by  the  will  of  God  on  the  I7th  of  December,  1861, 
etc.,  and  left  Kooer  Pudunj  Singh,  her  adopted  Son.  aged  thirty-one  years,  as  the 
heir  and  successor  to  all  her  property." 

Pudum  Siugh  being  of  the  age  above  mentioned  at  the  time  of  Khoosal  Kooer's 
death,  it  is  not  likely  that  he  had  never  heard  of  his  having  been  adopted  as  the 
Son  of  Hem  Singh,  if  such  a  ceremony  had  taken  place.  And,  if  he  had  been  [364] 
informed  of  the  fact,  it  was  to  be  expected  that,  although  he  had  patiently  submitted 
to  Khoosal  Kooer's  usurpation  of  his  property  during  her  life,  he  would  have  seized 
the  earliest  opportunity  of  a.sserting  his  rights  as  the  heir  of  Hem  Singh.  But  it 
appears,  that  this  was  not  the  course  which  he  pursued,  nor  the  title  by  which  he 
i-laimed  the  succession.  The  report  of  the  Tehseeldar  of  Koorja  on  the  succession  to 
Khoosal  Kooer  states,  "  that  the  Putwary  and  Canoongoe,  in  their  respective  reports 
of  the  death  in  question,  have  mentioned  Kooer  Puduni  Singh,  her  adojited  Son,  as  the 
heir  to  the  luoperty  of  the  deceased  Mussumat.  And  that  Pudum  Singh  had  put  in 
a  petition  praying  that  his  name  might  be  recorded  as  Lumberdar  and  Puttidar  in 
place  of  that  of  Khoosal  Kooer,  deceased,  as  there  was  no  other  heir  but  himself." 

The  Counsel  for  the  Appellant  endeavoured  to  e.xplain  away  the  effect  of  this  claim 
as  heir  of  Khoosal  Kooer,  b}'  the  suggestion  that,  in  thus  claiming,  the  Appellant  had 
been  misled  by  the  reports  of  the  Canoongoes  as  to  the  right  of  sucession  to  the 
jiroperty  held  b}'  Khoosal  Kooer.  But  (as  already  observed)  if  the  Appellant  really 
I'.ad  a  title  to  the  property  as  the  heir  of  Hem  Singh,  it  is  impossible  to  l)elieve  that 
he  could  have  been  ignorant  of  it ;  and  his  claim  to  the  sucession  in  a  dift'erent 
character  is  almost  conclusive  against  the  attempted  proof  of  a  lawful  adoption  of 
the  Appellant  as  the  Son  of  Hem  Singh  by  Khoosal  Kooer,  and  consequently  against 
the  truth  of  the  story  told  by  the  witnesses  upon  the  subject. 

Their  Lordships,  therefore,  agree  with  the  Sudder  Court,  that  the  Appellant  has 
failed  to  prove  that  he  [365]  was  lawfully  adopted  as  the  Son  of  Hem  Singh  by 
Khoosal  Kooer,  in  pursuance  of  authority  conferred  upon  her  for  that  purpose  by  her 
Husband  ;  and  that  he  has,  tlierefore,  no  answer  to  the  claim  of  the  Resjiondent  to  a 
share  of  the  succession  to  Hem  Singh's  property.  But  as  the  Court  has  made  a 
decree  which  gives  the  Respondent  the  whole  of  Hem  Singh's  property,  when  he  is 
entitled  only  to  a  part,  that  decree  must  be  set  aside. 

Their  Lordships,  however,  think  it  right,  for  the  purjiose  of  restricting  future 
litigation  within  as  narrow  bounds  as  possible,  to  declare,  that  it  has  been  estab- 
lished between  the  parties  to  the  suit,  that  the  Appellant  is  not  the  duly  adopted 
Son  of  Hem  Sing'h,  and  that  on  the  death  of  Khoos.ii  Kooer,  Mohur  Singh,  tlie  leather 
of  the  Respondent,  and  the  other  heirs  in  equal  degree  then  living,  became  entitled 
to  inherit  the  estate  of  Hem  Singh,  of  which  his  Widow  died  possessed.  And  they 
will  reconunend  to  Her  Majesty,  that  with  this  declaration  the  cause  be  remitted  to 
the  High  Court  of  Agra,  to  make  such  inquiries  as  shall  be  necessary  to  ascertain 
what  share  of  the  estate  of  Hem  Singh  the  said  Mohur  Singh  was  entitled  to,  and 
what  part  of  the  projjerty  claimed  by  the  plaint  was  the  estate  of  Hem  Singh.  And 
as  the  Appellant  has  succeeded  in  proving  the  invalidity  of  the  decree,  although  he 
has  failed  in  his  opposition  to  the  Plaintiff's  title,  their  T^ordships  will  further  recom- 
mend that  each  party  bear  his  own  costs  of  the  appeal. 
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[366]  RAJAH  ENAYET  ROSSAl'S.—Appella^it;  GIRDHAKEE  LALL,—Jiespon,l. 
•-nf.;  and  RAJAH  ExNAYET  WOi^Skl^—AppeUont;  SUMEERCHAND  ami 
0{h.^:YH.—EespoiultHts  *  [Fel>.  22,  1801)]. 

Oil  appeal  from  the.  H itjh  Court  of  Judicature  at  Calcutta. 

A.  died  in  1841,  Imving  executed  a  deed  of  gift  in  favour  of  his  eldest  Son  B., 
and  also  a  Will,  making  B.  Executor,  and  directing  certain  allowances  to 
his  Widow  and  children  out  of  his  estate.  Disputes  arose  iuuoiig  A.'s  heirs 
respecting  these  instruments,  which  led  to  a  sununary  suit  under  Act,  No.  Xl.\. 
of  1841,  in  which  B.  was,  in  1842,  put  in  possession  of  the  whole  of  A.'s 
estate.  Afterwards  the  members  of  A.'s  family  acquiesced  in  the  deed  and 
Will,  renounced  their  claims  as  heirs,  and  received  certain  stated  allowances 
given  by  the  Will  out  of  A.'s  estate.  In  1846,  C,  the  youngest  Son  of  A.  in 
consideration  of  advances  made  to  him,  executed  a  Bond,  and  was  after- 
wards sued  by  the  Bond-holder,  which  suit  resulted  in  a  decree  against 
his,  and  ultimately  an  execution  sale  under  such  decree  in  1853.  The  decree- 
holder  sued  C.  in  1857,  seeking  to  make  his  share  in  A.'s  estate  liable,  as 
in  case  of  an  intestacy: — Held,  by  the  Judicial  Committee,  reversing  the 
decree  of  the  High  Court  (1)  that  the  burthen  was  on  the  decree- 
holder  to  show  circumstances  to  take  the  case  out  of  the  operation  of  the 
Regulation  of  Limitations;  and  (2)  in  the  absence  of  such  evidence,  that 
the  time  began  to  run  in  1842,  when  B.  was  put  in  possession,  and 
consequently  that  the  suit  was  barred  by  Ben.  Reg.  III.  of  l"!);'), 
sec.  14. 

Held,  further,  with  respect  to  the  operation  of  that  Regulation,  that  there  is  no 
distinction  between  a  person  claiming  under  an  execution  sale  and  one  who 
claims  under  an  assignment  or  conveyance. 

These  appeals,  substantially  involving  the  same  question,  the  operation  of  the 
Bengal  Regulation  of  Limitation,  III.  of  1793,  sec.  14,  as  a  bar  to  the  suits,  were 
heard  together. 

With  respect  to  the  first  appeal,  the  facts  were  these  :  — 

Rajah  Deedar  Hossain,  the  Father  of  the  Appellant,  Maliomedan,  died  in  the 
month  of  Aughan,  1249  Moolky,  leaving  a  Widow,  five  Sons,  and  several  Daughters. 
The  Appellant  was  the  eldest  [367]  Sou,  and  one  of  the  younger  Sons  was  named 
Bahadoor  Hossain. 

Prior  to  his  decease.  Rajah  Deedar  Hossain  executed  a  Hebah-bil-ewas,  or  deed  of 
gift,  bearing  date  the  26th  of  the  month  of  Shabuu,  1255  Hijree  (corresponding  with 
the  19th  Kartick,  1247  Moolky),  and  thereby,  in  consideration  of  Rs.  10,000,  gave 
one-third  of  his  immoveable  property,  and  the  whole  of  the  moveable  property 
specified  in  the  schedule  thereto,  to  the  Appellant,  and  after  acknowledging  that  he 
had  received  the  consideration-money,  put  the  Appellant  into  possessioii. 

Rajah  Deedar  Hossain  also  executed  a  Will  of  even  date  with  the  deed  of  gift, 
and  thereby  constituted  the  Appellant  his  Executor  and  representative,  and  the 
Testator  directed,  that  out  of  every  kind  of  property  belonging  to  him  (after  deduct- 
ing one-third)  of  which  he  liad  made  the  deed  of  gift  to  the  Appellant,  the  remaining 
two-thirds  should  be  divided  into  three  portions,  whereof  one  portion  was  to  be 
applied  by  the  Executor  for  charitable  and  religious  purposes,  and  the  remaining 
two-thirds,  after  payment  of  debts,  the  Executor  was  to  pay  to  the  Testator's  heirs, 
male  and  female,  and  salary-holders,  in  certain  proportions  as  therein  mentioned. 

[368]  At  the  date  of  the  execution  of  the  deed  of  gift,  the  Soorjapoor  Zemindary 
was  under  attachment,  and  collections  were  made  by  a  Surburakar. 

After  the  death  of  Rajah  Deedar  Hossain,  the  Appellant  entered  into  possession 
of  the  entire  estate.     But  three  of  Rajah  Deedar  Hossain's  Sons  and  four  of  his 

*  Present : — Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  Selwyn.  and  the  Right  Hon.  the 
Lord  Justice  GifPard.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Daughters,  for  some  time  disimted  the  validity  of  the  deed  of  gift  and  Will,  and 
tiireatened  to  act  in  opposition  to  the  terms  thereof  by  taking  possession  of  Hajah 
Deedar  Hossain's  property.  The  Appellant,  in  eonsequence  of  such  disputes,  in- 
stituted a  sunimarv  suit  under  Act,  No.  XI.\.  of  1841,  for  the  protection  of  the  jiro- 
l)erty:  and  on  the"  19th  of  November,  1S42,  the  Judge  of  the  Civil  Court  of  Zillah 
Purneah  ordered  that  the  Apjiellant  slimild  give  security,  which  he  did,  and  was 
jiut  into  possession  of  the  property. 

During  the  pendency  of  the  summary  proceeding,  Bahadoor  Hossain,  on  the 
19th  of  December,  1841,'  presented  a  petition  in  support  of  the  validity  of  the  deed 
of  gift  and  Will,  and  he  and  tlie  three  other  younger  Sons  and  the  five  daughters  of 
Rajah  Deedar  Hossain,  received  from  the  Appellant  their  allowances,  in  accordance 
with  the  terms  of  their  Father's  Will. 

On  the  16th  of  Assar,  1254  Mookly  (July,  184G),  Bahadoor  Hossain  executed  a 
inonev  Bond,  to  secure  to  Lukkee  Saho  and  Doulut  Saho,  Bankers,  the  sum  of  Rs.  5400, 
with  interest,  and  Ranee  Kheeroone.ssa  (the  Widow  of  Rajah  Deedar  Hossain)  exe- 
cuted to  Lukkee  Saho  and  Doulut  Saho,  a  security  Bond,  by  way  of  suretyship,  for 
payment  bv  Bahadoor  Hossain  of  that  sum. 

'  Lukkee  Saho  and  Doulut  Saho,  some  time  after-[369]-wards  instituted  a  suit 
against  Bahadoor  Hossain  and  Ranee  Klieeroonessa  on  these  Bonds  ;  and  on  the 
18th  of  November,  1847,  a  decree  was  made  against  them  for  the  payment  of  the 
sum  of  Rs.  6168,  principal  and  interest. 

The  decree-holders  took  proceedings  in  the  suit  for  the  purpose  of  realizing  the 
amount  decreed  to  them  by  attaching  and  selling  what  was  alleged  to  be  the  right 
and  interest  of  the  surety.  Ranee  Kheeroonessa,  in  the  Soorjapoor  zemindary,  as 
Widow  of  Rajah  Deedar  Hossain.  The  Appellant,  however,  submitted  a  petition  of 
objection  in  the  suit,  stating  that  by  reason  of  the  deed  of  gift  and  Will,  the  Ranee 
had  no  interest  in  the  zemindary  besides  her  allowance  under  the  Will,  and  objecting 
to  the  attachment  and  contemplated  sale  :  and  an  Order  was,  on  the  6th  of  January. 
1852,  passed  by  the  Principal  Sudder  Ameen  of  Zillah  Purneah,  to  the  effect,  that 
inasmuch  as  no  share  of  the  Ranee  liad  been  found  to  exist,  it  could  not  be  properly 
sold  ;  and  it  was  ordered,  that  the  ]iroperty  which  had  been  attached  should  be 
exempted  from  sale. 

Ao-ainst  this  last-mentioned  Order  the  decree-holders  appealed  to  the  Sudder 
Dewanny  Adawlut  at  Calcutta;  aTid  on  the  21st  of  April,  1852,  it  was  ordered  by 
that  Court,  that  the  Order  of  the  Principal  Sudder  Ameen  of  Zillah  Purneah  be 
reversed,  and  a  copy  of  the  proceeding,  with  a  direction,  that,  according  to  the 
request  of  the  Petitioner's  decree-holders,  the  rights  and  share  of  the  judgment 
Debtor,  whatever  that  be,  in  the  property  attached,  be  sold  by  auction. 

On  the  3rd  of  March,  1853,  an  auction  sale,  in  execution  of  the  decree  of  tlie 
18th  of  November,  1847,  was  held  of  the  right  and  share  of  Bahadoor  [370]  Hossain, 
and  at  such  sale  one  Motee  Lall  became  the  Purchaser  for  the  price  of  Rs.  4025  ; 
and  subsequently,  on  the  I7th  of  June,  1853,  a  Bill  of  Sale  of  his  .share  in  the  Per- 
gunnah  Soorjapoor  was  made,  and  on  the  5th  of  October,  1858,  Motee  Lall,  by  deed 
of  that  date,  in  consideration  of  Rs.  20,000,  transferred  to  the  Respondent  what  he 
had  purchased  at  the  auction  sale  of  the  3rd  of  March,  1853,  with  mesne  profits. 

On  the  18th  of  February,  1859,  more  than  twelve  years  after  the  date  of  the 
Bond  given  by  Bahadoor  Hossain  to  Luckhee  Saho  and  Doulut  Saho,  the  Respondent 
instituted  the  present  suit  against  the  Appellant  and  other  Defendants  (the  heirs  of 
Rajah  Deedar  Hossain),  for  possession  of  1  anna,  13  gs.  1  c.  1  kt.  of  the  entire 
Pergunnah  Soorjapoor,  with  mesne  profits. 

The  Appellant  by  his  answer,  denied  the  Respondent's  right,  and  pleaded  that 
the  suit  was  barred  by  limitation  :  and  the  other  Defendants  (co-heirs  of  Rajah 
Deedar  Hossain),  by  their  answers,  also  denied  the  Respondent's  right  to  sue  them, 
admitting  the  validity  of  the  deed  of  gift  and  Will. 

The  Principal  Sudder  Ameen  of  the  Zillah  Court  of  Purneah,  Abdool  Azeel,  gave 
judgment  on  the  2nd  of  Octolier,  1860,  as  follows: — "From  the  date  of  the  Bond 
upon  which  a  suit  was  preferred  against  Bahadoor  Hossain,  and  a  decree  obtained, 
after  the  lapse  of  twelve  years  and  some  months,  this  suit  has  been  instituted,  and 
tliere  is  no  doubt  that  at  the  time  of  tlie  execution  of  the  Bond  Bahadoor  Hossain 
was  of  years  of  understanding  and  of  full  age  ;   and  from  a  copy  of  a  petition  of 
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Haliadoor  Hassaiii,  it  is  evident  that  Baliadoor  Hossain,  in  accordance  with  tiie 
AVas-[371]-seeutnaiiiah  (\Yill)  of  his  Father,  havinj,'  renounced  liis  right  and  share 
in  tiie  zeniindary,  has  remained  satisfied  witli  the  allowance  ;  when  to  the  right  of 
judgment  Debtor,  Baliadoor  Hossain,  in  respect  to  a  claim  to  a  share  in  the 
zeniindary,  seeing  that  the  entire  zemindary  has  been  in  the  continuous  possession 
of  Enatet  Hossain,  limitation  applies;"  and  dismissed  the  suit  with  costs. 

In  dissatisfaction  with  this  judgment,  the  Respondent  appealed  to  the  Sudder 
Dewanny  Adawlut  at  Calcutta.  The  appeal  came  on  for  hearing  on  the  1.3th  of 
April,  186.'5,  before  Messrs.  Bayley  and  Campljell,  two  of  tiie  Judges  of  the  High 
Court  of  Judicatuie  at  Calcutta,  and  on  the  same  day  judgment  was  given,  reversing 
the  decree  as  to  the  operation  of  the  Regulation  of  limitations.  The  judgment  con- 
cluded as  follows: — "It  may  be  very  much  regretted  that  under  the  old  system, 
rights  and  interests  in  action,  and  not  in  possession,  should  be  absolutely  sold  ;  but 
since  they  have  been  sold  under  the  system  then  existing,  we  cannot  think  that,  in 
the  present  case,  the  Purchasers  are  debarred  from  trying  their  rights  !))•  time. 
We,  therefore,  order  that  the  case  be  remanded  to  the  Court  of  original  jurisdiction, 
to  be  tried  on  its  merits." 

The  facts  of  the  second  appeal  in  no  way  differed  from  the  tir.st,  so  far  as 
related  to  the  deed  of  gift  and  Will  of  Rajah  Deedar  Hossain,  and  the  possession 
under  the  summary  decree.     Tliat  suit  arose  under  these  circumstances:  — 

Shortly  after  the  summary  Order,  a  deed  of  release  was  executed  by  the  five 
Daughters  of  Rajah  Deedar  Hossain  (including  Ruheem  Oonissa),  and  by  the  [372] 
Widow,  to  the  Appellant,  which  recited  the  execution  liy  Rajah  Deedar  Hossain 
of  the  deed  of  gift  and  Will,  and  the  summary  proceedings  before  mentioned,  and 
tiie  Order  made  thereon,  and  that  liberty  to  bring  regular  suits  was  reserved  to  the 
heirs  of  Rajah  Deedar  Hossain.  The  release  contained  the  following  declaration  :  — 
"  We,  therefore,  having  of  our  free  will  and  accord,  foregone  our  claim  to  a  share 
in  the  inheritance,  have  agreed  to  all  the  terms  of  the  Will  of  our  ancestor,  and 
engage  and  give  in  writing,  that  we  and  our  heirs,  from  generation  to  generation, 
shall  receive  the  allowances  inserted  in  the  will,  as  mentioned  below,  in  cash,  from 
the  said  Trustee  (the  Appellant)  and  his  heirs."  At  the  foot  of  the  deed  was  a 
detailed  statement  of  the  allowances  referred  to  in  the  deed,  including  the  allowance 
to  lie  paid  to  Ruheem  Oonissa,  who  received  such  allowance  as  it  became  due. 

On  the  5th  of  Kartick,  1255  Moolkee,  Ruheem  Oonissa  executed  a  money  Bond  to 
secure  to  Luclimee  Put  and  Motee  Lall,  Bankers,  the  sum  of  Rs.  335.  8a. 

Afterwards,  Luchmee  Put  and  Motee  Lall  instituted  a  suit  against  Ruheem 
Oonissa  on  the  Bond,  and  on  the  14th  of  March,  1850,  a  decree  was  made  against  her 
for  the  payment  of  the  sum  of  Rs.  426  and  costs.  On  the  4tii  of  April,  1853,  an 
auction  sale,  in  execution  of  this  decree,  of  the  right  and  share  of  Ruheem  Oonissa 
was  made  ;  and  Motee  Lall,  one  of  the  decree-holders,  by  his  Gomashtah,  became 
the  Purchaser  for  the  price  of  Rs.  211.  6a.,  which  was  set  off  against  the  amount 
of  his  decree.  Subsequently,  on  the  17th  of  May,  1853,  a  Bill  of  sale  was  made  to 
Motee  Lall,  of  the  property  or  [373]  right  sold  of  Ruheem  Oonissa  in  the  Pergunnah 
Soorjapoor. 

No  further  proceedings  were  taken  by  Mot*e  Lall  until  the  21st  of  Assur,  1265, 
when  he,  by  deed  of  that  date,  in  consideration  of  Rs.  6500,  transferred  to  the 
Respondent,  Sumeerchand,  what  he  had  purchased  at  the  auction  sale  of  the  4th 
of  April,  1853,  with  mesne  profits. 

On  the  1st  of  March,  1859,  Sumeerchand  instituted  a  suit  against  the  Appellant 
and  others,  being  the  majority  of  the  heirs  of  Rajah  Deedar  Hossain,  for  possession 
of  the  share  of  Ruheem  Oonissa  in  Pergunnah  Soorjapoor  (being  18  g.,  2  c,  2  k.), 
with  mesne  profits. 

The  Appellant,  by  his  answer,  denied  the  right  of  the  Respondent,  Sumeerchand, 
and  pleaded  that  his  suit  was  barred  by  limitation.  The  majority  of  the  other 
Defendants,  the  co-heirs  of  Rajah  Deedar  Hossain,  also  put  in  their  answers, 
denying  the  right  of  the  Respondent.  Sumeerchand,  to  sue  th?m,  and  admitting 
the  validity  of  the  deed  of  gift  and  Will.  Ruheem  Oonissa,  by  her  answer,  also 
admitted  the  validity  of  the  deed  of  gift  and  Will,  and  her  own  acquiescence  in  the 
provisions  thereof,  and  the  receipt  by  hei  of  allowances  in  conformity  therewith. 
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The  priiuipal  issue  i-eeorded  by  the  Judge  of  the  Civil  Court  of  Zillah  I'urneaii 
■was,  whether  limitation  has  been  incurred  in  the  suit  of  the  Plaintiff,  or  not. 

On  the  lind  of  Oetober,  1860,  Abdool  Azeel,  the  Princi]ial  Sudder  Ameen  of 
the  Civil  Court  of  Purneah,  gave  judgment  in  the  suit  as  follows: — ''  The  suit  which 
the  Plaint iti'  lias  instituted  for  the  possession  [374]  of  the  rights  and  share  of  the 
Debtor  in  the  entire  zemindary  for  IS  gs.  "2  cs.  and  2  kts.  is  fully  l)arred  by  limita- 
tion. Because  it  is  manifest  from  the  proceedings,  dated  the  19th  of  November, 
1842,  that  after  the  decease  of  Rajah  Ueedar  Hossain,  the  Appellant  did,  according 
to  the  purport  of  the  deed  of  gift  and  Will  executed  and  delivered  by  his  Father, 
prefer  a  suit  under  Act,  No.  XIX.  of  1841,  and  by  a  decision  of  the  Judge,  the  Appel- 
lant obtained  possession  of  the  entire  zemindary,  and  that  possession  continues  up 
to  this  day.  Upon  inquiry  from  the  Pleaders  of  the  Defendants,  it  appears  that 
Ruheem  Oonissa  is  older  than  Rajah  Enayet  Hossain,  and  from  the  date  of  the 
possession  of  the  Appellant,  this  suit  is  preferred  after  twelve  years.  And  when  the 
claim  of  Ruheem  Oonissa  must,  in  cMjiisequence  of  limitation,  be  dismissed,  the 
Plaintiff,  who  is  the  representative  of  Ruheem  Oonissa,  cannot  in  that  event  be 
entitled  to  [lossession  and  mesne  proceeds  of  the  share.  Therefore,  by  reason  of 
limitation,  the  investigation  of  any  other  matter  is  unnecessary.  It  is  accordingly 
ordered,  that  the  claim  of  the  Plaintiff  be  dismissed  with  costs." 

On  appeal,  the  High  Court  of  Judicature  at  Calcutta,  consisting  of  Messrs. 
Bayley  and  Campbell,  on  the  13th  of  April,  1863,  gave  judgment  over-ruling  the 
decree  of  the  lower  Court  on  the  question  of  limitation.  The  material  part  of  the 
judgment  was  in  these  terms:  "  It  may  be  very  much  regretted  that  under  the  old 
system  rights  and  interests  in  action,  and  not  in  possession,  should  be  absolutely 
sold  ;  but  since  they  have  been  sold  under  the  system  then  existing,  we  cannot  think 
that  in  the  present  case  the  purchasers  are  debarred  from  trying  their  rights 
[375]  by  time.  We,  therefore,  order  that  the  case  be  remanded  to  the  Court  of 
original  jurisdiction,  to  be  tried  on   its  merits." 

The  appeals  were  from  both  these  decrees,  and  as  the  same  point  was  involved, 
they  were  directed  to  be  heard  together. 

There  was  no  dispute  about  the  facts,  the  question  turning  upon  the  operation  of 
the  Bengal  Regulation  III.  of  1793,  sec.   14,  as  a  bar  to  the  suits. 

In  both  appeals — Mr.  Field,  Q.C.,  and  Mr.  Pontifex,  appeared  for  the  Appellant, 
and  Sir  R.  Palmer,  Q.C.,  and  Mr.   Leith,  for  the  respective  Respondents. 

With  respect  to  the  first  appeal,  it  was  submitted,  on  the  part  of  the  Appellant, 
that  Bahadoor  Hossain,  as  one  of  the  heirs  of  Rajah  Deedar  Hossain,  liad  not  in  his 
lifetime  disputed  the  deed  and  W^ill,  but,  on  the  contrary,  had,  with  a  majority  of 
the  heirs  of  Rajah  Deedar  Hossain,  accepted  the  allowance  under  the  Will,  and 
that  he  took  no  step  to  set  aside  the  summary  decision  in  1842  ;  that  Motee  Lall 
having  had  personal  dealings  with  Bahadoor  Hossain,  was  acquainted  with  the 
fact  of  his  acquiescence  in  the  validity  of  the  deed  and  W^ill,  and,  as  it  would  have 
been  impossible  for  him  to  bring  a  suit  against  the  Appellant  with  any  chance  of 
success,  the  transfer  by  him  to  the  Respondent  was  resorted  to.  That  more  than 
twelve  years  had  elapsed  from  the  date  of  the  Bond  liefore  the  institution  of  the 
suit,  without  any  pi'oceedings  being  .instituted  or  claim  made  against  Bahadoor 
Hossain  or  any  persons  claiming  under  him  [376]  in  respect  to  Rajah  Deedar 
Hossain's  estate  ;  and,  as  to  the  second  appeal,  that  Ruheem  Oonissa  had  also  con- 
firmed the  provisions  of  the  deed  of  gift  and  W^ill,  and  accepted  her  allowance  under 
the  Will,  and  that  more  than  twelve  years  had  elapsed  from  the  date  of  the  judgment 
in  the  suumiary  proceedings  in  which  Ruheem  Oonissa  was  a  party,  and  from  the 
date  of  her  confirming  the  deed  and  Will,  before  the  institution  of  the  suit. 

For  the  Respondents  it  was  contended,  that  the  rule  laid  down  by  the  Courts 
in  India,  in  giving  effect  to  the  Regulations  of  limitation,  was  that  when  fraud  is 
charged,- the  period  of  limitation  is  not  reckoned  from  the  time  when  it  is  com- 
mitted, but  only  from  the  time  when  it  was  discovered  ;  and  that  the  period  of 
twelve  years,  prescribed  by  Ben.  Reg.  III.,  1793,  sec.  14,  had  not  expired  when  the 
present  suit  was  brought,  inasmuch  as  the  Respondents  were,  from  ''  good  and 
sufficient  cause,  precluded  from  redress,"  as  the  Appellant  had  acquired  and  held 
possession  of  the  immoveable  property  of  his  Father,  Rajah  Deedar  Hossain,  by 
"  fraud  or  other  unjust  or  dishonest  means,"  and  tiierefore,  under  Ben.  Reg.  II.  of 
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1805,  sec.  3,  the  Kesimudeuts  were  riititled  to  the  extoncled  iii-'ridd  of  six  years  :  that 
tlie  Api>ellant  had  not  held  "  quiet  and  unmolested  possession  "  of  the  estate  durinj; 
a  period  of  twelve  years  antecedent  to  the  claim  bein^'  preferred  in  a  competent 
Court,  so  as  to  bring  him  within  the  oxLej)tion  contained  in  Ben.  Hc>;.'II.  of  1805, 
sec.  3,  or  to  authorize  the  Court  to  apply  the  twelve  years  rule  of  limitation,  and  lastly, 
that,  being  decree-holders  at  an  execution  sale,  the  Regulations  did  not  apply. 
[377]  Judgment  in  both  appeals  was  delivered  by — 

The  Right  Hon.  The  Ijord  Justice  Selwyn. — These  are  appeals  from  the  decision 
of  the  High  Court,  which  has  reversed  the  decision  of  the  Court  below,  and  has  in 
substance  held,  that  the  Regulations  of  limitation  does  not  apply  to  this  case. 

It  appears  that  the  property  in  question  is  claimed  under  a  deed  of  gift, 
which  applies  to  one-third  of  it,  and  under  a  Will,  whicli  applies  to 
the  remaining  two-thirds.  Very  shortly  after  tiio  death  of  the  Testatoi-, 
which  took  place  in  the  year  18il,  and  in  consequence  of  disputes  whicli 
had  arisen  in  the  family  with  respect  to  the  validity  of  the  deed  of  gift  and  the 
validity  of  the  Will,  proceedings  were  instituted,  which  resulted  in  a  decree,  not  of 
a  final  character,  but  which  was  made  in  the  presence  of  all  the  parties  on  the 
19th  of  November,  1842,  and  under  which  the  eldest  Son  of  the  Testator  was  put 
in  posse.ssion  of  the  property,  in  which  he  has  remained  ever  since.  It  would  thus 
appear  to  be  l3e}-ond  doubt,  that  the  Regulations,  at  all  events,  counnenced  to  run 
from  the  19th  of  November,  1812,  and  it  is,  therefore,  incumbent  upon  those  who 
have  taken  these  proceedings,  under  the  plaint  filed  on  the  18th  of  February,  1859, 
to  show  some  circumstances  which  would  take  the  case  out  of  the  operation  of  the 
ordinary  rule,  much  more  than  twelve  years  having  elapsed  between  those  two  dates. 

Now,  the  claim  which  is  filed  is  not,  as  has  been  argued  at  the  Bar,  a  claim 
founded  upon  the  notion  of  the  person  under  whom  the  Claimant  claims  being  a 
cestui  qui,  frii^t  of  the  eldest  Son,  under  a  deed  or  Will,  but  a  claim  under  an 
intestacy  distinctly  alleging  the  Mahommcdau  law,  and  praying  for  the  division  of 
the  estate  of  an  intestate  under  that  Mahomniedan  law,  and  a  specific  claim  of  the 
share  to  which  the  person  under  whom  the  Plaintiff  claimed,  would  have  Ijeen 
entitled  in  the  case  of  an  intestacy. 

In  answer  to  that,  the  Regulations  of  limitation  is  set  up.  It  appears,  that  the 
particular  person  under  whom  the  Claimant  in  the  first  of  the  appeals  now  before  us 
derives  his  title,  although  he  was  an  infant  at  the  time  when  the  suit  of  18il  was  in- 
stituted, and  when  the  petition,  which  has  been  referred  to  was  filed  by  him  in  sup- 
port of  the  deed  of  gift  and  of  the  Will,  became  of  age  in  the  year  1842,  and  before 
the  date  of  the  decree,  and  he  must  be  taken  to  have  had  full  cognizance  of  all  the 
facts  and  matters  which  were  in  dispute  at  and  after  that  time.  Although  a  second 
suit  was  instituted  by  other  members  of  the  family  in  the  year  1852,  it  does  not 
appear  that  in  the  subsequent  proceedings  any  new  questions  have  been  raised, 
or  that  any  new  facts  have  been  elicited,  or  that  any  new  discovery  of  any  fraud 
has  been  made;  and  their  Lordships  are  of  opinion,  that  there  has  not  been  in  this 
case  any  such  discovery  of  fraud  as  can  be  held  to  have  postponed  the  operation  of 
the  Regulations  of  limitation. 

There  is  another  point  which  appears  to  have  been  taken  by  the  learned  Judges 
of  the  High  Court,  and  which  seems  to  have  been  founded  on  the  supposition  that 
there  was  some  distinction  to  be  made  in  favour  of  a  person  claiming  under  an 
execution  sale,  as  contradistinguished  from  the  representatives  of  any  [379]  person 
claiming  under  an  ordinaiy  assignment  or  conveyance. 

In  the  opinion  of  their  Lordships,  there  is  no  foundation,  in  principle  or 
authority,  for  any  such  distinction  ;  but  the  person  who  comes  here  as  the  Plaintiff, 
and  who  is  the  Respondent  in  the  first  appeal  must  stand  in  the  same  position  as 
Bahadoor  would  have  stood,  if  he  had  been  the  Claimant,  and  as  the  Daughter 
would  have  stood  in  respect  to  the  other  share,  if  she  had  been  the  Claimant.  With 
respect  to  both  of  them,  the  Daughter  was  of  age  at  the  time  of  the  proceedings  in 
1842;  the  Son,  Bahadoor  Hossain,  became  of  age  in  1842;  and  they  have  had  full 
notice  of  all  the  facts.  Their  Lordships  have  already  said,  that  there  has  been 
no  subsequent  discovery  of  any  fraud,  nor  indeed,  as  far  as  appears,  any  new  matter 
whatever  brought  in  issue  between  these  parties,  beyond  that  which  was  raised 
in  the  proceedings  in  1841   and  1842,     The  learned  Counsel  who  argued  the  case 
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on  the  part  of  the  Respoudeuts  has  been  unable  to  produce  any  authority  in  support 
of  any  such  distinction  as  has  been  supposed  to  exist  between  a  person  standing  in 
the  position  of  a  claimant  under  an  execution  sale,  and  a  Claimant  under  any  other 
conveyance  or  assignment. 

It  appears,  therefore,  to  their  Lordships  that  in  this  case  the  time  must  be 
taken  to  have  begun  to  run,  at  all  events  from  the  date  of  the  decree,  on  the 
llHh  of  November,  1842,  and  that  there  is  nothing  whatever  to  bring  this  case 
within  any  of  the  exceptions  to  the  Regulations  of  limitation:  and  consequently, 
that  the  decisions  of  the  Zillali  Court  were  right,  and  that  the  High  Court  ought  to 
have  dismissed  the  appeal  from  that  decision  with  costs. 

[380]  It  is  admitted,  that  the  second  appeal  now  before  their  Lordships,  raises 
precisely  the  same  questions  as  the  first. 

llie  Order,  therefore,  which  their  Lordships  will  huuilily  recommend  Her 
Majesty  to  make,  will  be  to  reverse  the  decisions  of  the  High  Court,  and  to  declare 
that  that  Court  ought  to  have  dismissed  the  appeals  before  them  with  costs.  We 
think  that  the  costs  of  both  these  appeals  should  follow  the  event. 


RADHA  JEEBUN  MOOSTVFFY —Appellant ;  TARAMONEE  DOSSEE.— /?«•- 
spondent*  [Feb.  23,  1869]. 

On  appeal  from  the  High  Court  of  Judicature  at  Calcutta. 

Under  the  terms  of  a  Soluhnamah,  compromising  a  suit  brought  to  obtain  posses- 
sion of  a  share  in  a  fanjily  ancestral  e.state,  it  was  provided  {mter  alia), 
that  S.,  the  elder  Brother,  should,  in  consideration  of  the  rents  of  a  specified 
part  of  the  family  estate,  estimated  to  cover  the  expenses,  perform  the  Deb 
Sheba  (worship  of  the  family  Idols)  and  other  religious  ceremonies  for  the 
family.  This  compromise  was  sanctioned  by  the  Court,  and  a  decree  made 
thereon.  On  a  motion  by  S.  to  enforce  the  decree  on  an  allegation  that  R., 
his  Brother,  had  not  performed  his  part  of  the  compromise  by  putting  him 
in  possession,  the  Court  decreed  execution  of  the  decree,  and  awarded  n)esne 
profits  ;  R.  also  obtained  a  further  Order  for  execution  on  the  ground  that 
S.  had  not  performed  the  trust,  and  that  he  had  been  compelled  to  perform 
the  religious  ceremonies  at  his  own  expense.  This  the  Court  refused  to 
enforce,  as  the  omission  was  caused  by  his  default  in  not  putting  S.  in 
possession  of  the  lands.  Held,  that  proof  of  the  non-performance  of  the 
religious  ceremonies  by  S.  was  not  a  condition  precedent  to  the  enforcement 
by  S.  of  the  decree. 

In  a  suit  brought  by  R.  against  S.  to  recover  moneys  alleged  to  have  been  expended 
by  R.  in  the  performance  of  the  Deb  Sheba,  in  consequence  of  B.  neglecting 
to  perform  the  trust  as  to  the  family  worship,  the  Plaintiff's  witnesses  having 
failed  to  prove  any  damages,  he  called  the  Defendant  as  a  witness,  who  gave 
evidence  to  the  effect,  that  the  Plaintiff"  had  no  claim  ;  and  the  Court  refused 
to  allow  the  Plaintiff  to  cross-examine  him.  Held,  that  although  the  refusal 
to  cross-examine  was  not  justifiable,  yet,  from  the  other  evidence  in  the  suit, 
it  was  clear,  that  the  Plaintiff  had  sustained  no  damage  or  had,  in  the  circum- 
stances, a   right  of  action. 

There  were  two  appeals  in  this  case  from  decrees  of  the  High  Court  at  Calcutta. 

The  Appellant  and  Surbessur  were  Brothers,  and  the  question  involved  in  the 
first  of  these  appeals,  was  the  right  of  the  Respondent,  as  representing  her  deceased 
Husband,  Surbessur,  to  sue  out  execution  under  a  decree  made  by  the  Court  sanction- 
ing a  [381]  Soluhnamah,  compromising  a  suit,  respecting  the  ancestral  estate,  and 
allotting  the  rents  of  part  of  the  family  estate  to  Surbessur  for  the  performance  by 
him  of  the  Deb  Sheba  (worship  of  Idols)  of  the  family.     Surbessur  claimed  posses- 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  Selwyn,  and  the  Right  Hon.  the 
Lord  Justice  Giffard.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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sion  and  mesne  profits  of  such  estate  in  eousequence  of  the  Appellant  keeping  him 
out  of  i.ossession  of  the  share  so  assigned  to  him  for  the  reli<;ious  observances.  The 
Appellant  contended,  that  Surbessur  had  not  performed  the  trusts  in  performing 
die  worship  of  the  Idols  for  him. 

The  second  appeal  was  brought  against  a  decree  of  the  High  Court  made  in  a 
suit  by  the  Appellant  against  Surbessur  for  damages  by  reason  of  the  non-per- 
formance by  him  of  tiie  Deb  Sheba  for  the  Appellant.  In  this  decree  tiie  Court 
refused  the  Appellant  leave  to  cross-examine  the  Defendant,  whom  the  Appellant 
had  called  as  a  witness  to  support  his  case,  and  dismissed  his  suit  as  the  Court  con- 
sidered he  had  no  right  of  action. 

These  appeals  arose  under  the  following  circumstances:  — 

[382]  On  the  iL'th  of  March,  1850,  the  Appellant  instituted  a  suit  in  the  Court 
of  the  Principal  Sudder  Ameen  of  Zillah  Nuddea  agaiiust  his  elder  Brother  and 
Guardian,  Surbessur,  and  against  Lucky  Doss  Mitter  Moostutfy,  the  Son 
and  heir  of  another  BrotJier,  Cassissur  Mitter  Moostuti'y,  and  thereby  sought 
to  obtain  possession  of  his  share  of  the  ancestral  property,  and  the  mesne  profits 
during  the  period  of  his  minority.  At  that  time  there  were  other  suits  pending 
between  the  same  parties,  and  ultimately  a  compromise  was  entered  into  and  a 
Soluhnamah  executed  on  the  2-lth  of  August,  1853,  of  the  matters  in  litigation. 
The  fourth  article  of  which  provided,  that  Surbessur  should  perform  at  his  own 
expense  the  Deb  Sheba  (worship  of  the  Idols),  and  other  religious  ceremonies  for  the 
three,  the  cost  of  which  was  fixed  at  Rs.  2900  a  year,  and  that,  in  consideration  of 
his  so  doing,  he  should  hold  possession  for  his  life  of  a  specified  part  of  the  joint 
property  estimated  to  produce  that  amount.  This  compromise  received  the  sanction 
of  the  Court  on  the  24th  of  August,  1853,  and  it  was  ordered,  that  both  parties  should 
carry  out  the  terms  of  the  compromise. 

It  appeared  that,  in  respect  to  the  family  worship,  this  part  of  the  compromise 
was  not  carried  out,  and,  in  1860,  Radha  Jeebun  obtained  an  Order  for  the  execu- 
tion of  the  decree  of  the  24th  of  August,  1853,  again.st  Surbessur,  for  failure  in 
complying  with  the  terms  of  the  compromise  in  other  respects.  Surbessur  alleged, 
that  he  had  never  received  possession  of  the  property  set  apart  by  the  deed  of 
compromise  to  answer  the  expenses  of  the  Deb  Sheba,  and  claiming  a  right  to  set- 
off the  mesne  jirofits  of  this  property  against  Radha  Jeebun's  judg-[383]-nient,  and 
pra3'ed  tiiat  the  execution  of  the  decree  might  be  stayed.  On  the  13th  of  July,  1860, 
the  Principal  Sudder  Ameen  considered  these  objections,  and  ordered  that  the 
execution  sought  for  by  Radha  Jeebun  should  be  carried  out,  and  declared  that 
Surbessur  was  at  liberty  to  take  out  execution  for  the  recovery  of  any  amount  that 
might  be  due  to  him  under  the  decree.  Accordingly,  on  the  20th  of  July,  1860, 
Surbessur  filed  a  petition  in  the  Court  of  tlie  Principal  Sudder  Ameen  of  Nuddea, 
praying  for  possession  of  the  property,  and  that  the  mesne  profits  from  the  date 
of  the  compromise  might  be  set  off  against  Radha  Jeebun's  judgment.  By  another 
petition,  filed  on  the  18tli  of  August  following,  Surbessur  alleged  the  amount  to 
which  he  was  entitled  to  be  Rs.  9463,  per  annum,  with  interest.  As  this  amount 
exceeded  the  amount  due  to  Radha  Jeebun  under  his  judgment,  Surbessur,  on  the 
27th  of  August  following,  prayed  that  tlie  balance  might  be  realized  by  attachment 
and  sale  of  Radha  Jeebun's  property. 

Notice  of  this  application,  and  requiring  him  to  bring  forward  his  objections, 
was  served  on  Radha  Jeebun,  who  filed  his  petition  of  objection,  and  alleged  that 
Surbessur  had  not  performed  the  Objector's  share  of  the  family  religious  rites  and 
ceremonies,  in  consequence  of  which,  the  Objector  had  to  defray  them  at  his  own 
expense,  and  consequently  that  Surbessur,  not  having  performed  his  part  of  the 
compact,  was  not  entitled  to  call  upon  the  Objector  to  perforin  his  part.  Surbessur 
answered,  that  he  had  performed  a  part  of  the  worship  of  the  deities  in  accordance 
with  the  terms  of  tlie  compromise,  and  was  prevented  from  performing  the  residue 
by  the  want  of  the  necessary  funds,  Radha  Jeebun  having  [384]  kept  him  out  of  the 
lands  assigned  for  that  purpose.  The  Principal  Sudder  Ameen  at  Maherpore,  to 
whose  Court  the  case  had  been  transferred,  by  a  proceeding  of  the  29th  of  November, 
1861,  admitted  Surbessur's  claim,  and  directed  that  execution  sliould  proceed  as 
prayed,  on  the  ground  that  the  Order  of  the  Principal  Sudder  Ameen  of  the  13th 
of  July,  1860,  was  conclusive  as  to  his  right  to  obtain  possession  of  the  lands  and  the 
mesne  profits  claimed. 
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Radha  Jeebuii  appealed  from  this  Order  to  the  High  Court  at  Calcutta,  but  on  the 
30th  of  August,  1862,  that  Court,  consisting  of  Mr.  Justices  Steer  and  Morgan,  dis- 
niis.sed  the  "appeal,  on  the  grounds,  first,  that  a.s  the  decree  confirming  the  terms  of 
the  compromise  had  not  been  complied  with,  the  Court  had  power  to  put  the 
decree  in  force  :  second,  that  the  alleged  breach  of  trust  could  not  be  inquired  into 
in  this  proceeding,  but  that  the  Appellant  could  prefer  his  claim  in  a  regular  suit; 
and,  third,  that  as  Surbessur  had  not  been  put  in  possession  of  the  lands,  he  was 
entitled  to  mesne  profits. 

Nothing  further  took  place  until  the  19tli  of  May,  1864,  when  Taramonee  Dossee, 
the  Widow  of  Surbessur,  who  had  died  in  the  interval,  filed  a  petition,  asking  for 
a  revivor  of  the  execution  case,  and  to  recover  the  mesne  profits  and  interest  from 
the  date  of  the  compromise,  amounting  to  Rs.  16,575.  2.  6.  Radha  Jeebun  filed 
objections  to  this  petition,  and  Taramonee  Dossee  put  in  her  answer,  in  which  she 
alleged,  that  the  Order  of  the  Principal  Sudder  Ameen  of  Maherpore  of  the  29th 
November.  1861,  and  the  Order  of  the  High  Court  on  appeal  therefrom,  dated  the 
."lOth  of  August,  1862,  were  conclusive. 

[385]  On  the  8th  of  April,  1865.  the  case  came  on  before  Baboo  Juggobundhoo 
Bundopadhya,  the  Principal  Sudder  Ameen  of  Zillah  Nuddea,  who  decided  that  the 
Orders  relied  on  by  Taramonee  Dossee  were  final,  and  overruled  Radha  Jeebun's 
objections,  with  costs. 

Radha  Jeebun  appealed  against  this  Order  on  the  following  grounds: — First, 
that  Surbessur,  the  late  Husband  of  the  Applicant  for  execution,  having  been  a 
mere  Trustee  for  the  entire  family,  with  respect  to  family  worship  and  other 
charities,  and  the  properties,  wasilat  of  which  was  claimed,  having  been  agreed  to 
be  left  in  his  hands  only  in  the  character  of  a  Trustee,  and  she  not  being  the  repre- 
sentative of  her  late  Husband  as  regarded  the  matter  of  the  trust,  was  not  entitled 
to  claim  wasilat  with  respect  to  the  property.  Second,  that  the  main  question  which 
was  before  the  High  Court  on  the  former  occasion  was,  whether  her  late  Husband 
was  entitled  to  take  out  execution  at  all,  therefore,  any  opinion  pronounced  with 
,  respect  to  the  other  points  could  not  be  considered  as  conclusive  between  the  parties. 
Third,  that  there  being  no  provision  in  the  ruffanamah  for  wasilat,  as  admitted  by 
the  High  Court  in  its  judgment  of  the  .30th  of  August,  1862,  the  mere  declaration  by 
it  on  that  occasion,  that  wasilat  was  realizable  in  the  shape  of  damages  made,  as 
the  same  was  in  the  execution  department,  whose  legitimate  province  was  to  interpret 
the  decree  as  it  .stood,  could  not  have  the  legal,  effect  of  supplementing  the  decree 
itself.  Fourth,  that  there  being  no  provision  for  interest  or  wasilat  in  the  decree, 
and  the  High  Court  having  pronounced  no  opinion  on  that  point  on  the  former 
occasion,  the  Lower  Court  is  wrong  in  awarding  the  [386]  same,  under  an  erroneous 
impression  that  all  the  points  in  dispute  between  the  parties  have  been  settled  by 
the  High  .Court's  judgment  of  the  30th  of  August,  1862  ;  and,  lastly,  that  there  being 
cross  decrees  between  the  parties,  the  same  ought  to  have  been  allowed  to  be  set 
off,  under  the  provisions  of  section  209  of  the  Code  of  Procedure. 

On  the  27th  of  July.  1865,  the  appeal  was  heard  by  the  High  Court.  Tlie  judg- 
ment of  the  Court,  consisting  of  Messrs.  Loch  and  Glover,  after  stating  the  facts  of 
the  case,  proceeded  as  follows: — "The  Principal  Sudder  Ameen  has  allowed  the 
Widow  of  Surbessur  to  take  out  execution  against  the  judgment  Debtor,  on  the 
ground  that,  as  representative  of  her  Husband,  she  is  entitled  to  his  property.  This 
Order  would,  under  ordinary  circumstances,  be  correct,  but  in  the  present  case  the 
Principal  Sudder  Ameen  appears  to  us  to  have  altogether  ignored  the  special  point 
at  issue.  He  assumes,  that  the  objections  regarding  the  alleged  breach  of  trust 
on  the  part  of  Surbessur  were  disposed  of  by  the  High  Court  in  the  latter's  favour  : 
but  this  is  not  the  case,  this  Court  simply  decided  the  general  principle,  that  a 
person  dispossessed  unjustly  was  entitled  to  recover  not  only  possession,  but  mesne 
profits  likewise;  it  did  not  take  into  consideration  the  special  grounds  of  the 
Widow's  present  claim.  It  declined  to  go  into  the  question,  and  referred  the  iiarties 
to  a  regular  suit.  The  point,  therefore,  as  to  whether  Surbessur  did  or  did  not 
expend  the  endowment  money  in  the  services  of  the  Idols  is  still  undisposed  of.  In 
the  present  case,  it  is  manifest,  that  the  judgment  Creditor,  in  order  to  take  out 
execution  against  her  late  Husband's  Brother  (one  only  of  the  [387]  two  appears  to 
have  resisted  the  Widow's  demand,  the  other  having  paid  his  quota),  must  show, 
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tliat  during  the  time  of  his  alleged  dispossession,  he  kept  up  tlie  religious  services 
out  of  his  own  funds.  On  no  other  sujjposition  can  the  Widow  have  any  claim. 
Surbessur  had  no  right  to  the  endowment  moneys  personally,  he  was  a  mere  Trustee 
bound  to  expend  all  that  he  received  in  the  service  of  the  Idols,  and  if  for 
any  reason  the  whole,  or  any  part,  of  those  moneys  remained  unexpended,  tlie  surplu.s 
would  not  belong  to  Surbessur's  estate,  but  to  the  endowment.  Now,  we  can  tiiid 
no  jiruof  whatever  on  the  record,  that  the  services  of  the  Idols  were  kept  up  by 
Surbessur  out  of  his  own  resources,  it  is  a  mere  pica  advanced  by  the  judgment 
Creditor,  but  unsupported  by  any  evidence  wliatever.  The  circumstances  of  the 
case  have  been  so  altered  since  the  High  Court's  decree,  that  we  find  it  ini|)ossible 
to  give  the  judgment  Creditor  the  benefit  of  it.  That  decree  proceeded  entirely 
on  Surbessur's  right  to  recover  possession  of  the  lands.  At  the  time  it  was  passed, 
Surbessur  had  that  right,  but  his  Widow  is  not  in  the  same  position.  The  right 
was  personal  to  the  Husband,  as  Trustee  of  the  endowment,  and  did  not  descend  to 
his  heirs.  The  Widow  can  neither  execute  the  decree  for  possession  nor  for  wasilat, 
as  the  usufruct  of  the  land  would  be  the  property  of  the  endowment.  As  it  stands, 
the  decree,  so  far  as  she  is  concerned,  is  absolutely  unfrucluous.  Under  these 
circumstances,  we  have  no  alternative  but  to  decree  this  appeal  with  costs  on  the 
Respondent,  and  reverse  the  Order  of  the  Principal  Sudder  Ameen.  It  is  still 
open  to  the  Widow  to  show,  in  a  regular  suit,  that  during  the  time  of  her  Husband's 
dispossession,  he,  notwithstand-[388]-ing  the  failure  of  the  trust  fund,  i)aid  the 
expenses  of  the  Idol  services  at  his  own  costs.  If  she  can  prove  this,  she  will  be 
entitled  to  whatever  sums  Surbessur  so  paid,  and  can  recover  them  from  the  judg- 
ment Debtor." 

Taramonee  Dossee  presented  a  petition  for  a  review  of  this  judgment,  and,  with 
the  view  of  proving  the  payment  of  the  cost  of  the  worship  by  Surbessur  out  of  his 
own  funds  filed  a  judgment  of  the  High  Court  delivered  on  the  2nd  of  Februai'y, 
1861,  and  which  judgment  is  the  subject  of  the  second  appeal  hereinafter  mentioned. 
This  petition  was  admitted,  and  on  the  10th  of  January,  1866,  the  High  Court, 
consisting  of  Messrs.  G.  Loch  and  F.  S.  Glover,  after  observing  that  they  were  not 
satisfied  that  the  new  evidence  tendered  ought  not  to  have  been  within  the  Petitioner's 
knowledge  at  the  time  the  case  was  heard  in  appeal,  nevertheless  decided  to  admit 
the  evidence,  and  held,  that  that  judgment  was  decisive  on  the  question  of  papuent 
of  the  cost  of  the  family  worship  by  Surbessur,  and  amended  their  previous  judgment 
by  affirming  the  Order  of  the  Principal  Sudder  Ameen  of  the  8th  of  April.  180,5. 
From  this  decision  the  first  appeal  was  brought. 

The  suit  out  of  which  the  second  appeal  arose,  was  instituted  by  Radlia  Jeebun 
in  the  Court  of  the  Principal  Sudder  Ameen  of  Zillah  Hooghly,  the  plaint  disclosed 
the  same  facts,  and  the  Plaintiff  sought  to  recover  Rs.  966.  10.  8.  per  annum,  being 
one-third  of  Rs.  2900,  as  stipulated  in  the  deed  of  compromise,  as  the  cost  of  the 
Deb  Sheba,  and  other  ceremonies,  which  he  had  been  compelled  to  perform  at  his 
own  expense,  contrary  to  the  terms  of  the  com-[389]-pi'omise.  This  sum,  for  the 
nine  years  during  which  he  contended  Surbessur  had  left  Radha  Jeebun's  part  of 
the  ceremonies  unperformed,  amounted,  with  interest,  to  Rs.  12,388.  10.  9. 

Surbessur,  in  his  answer,  submitted,  first,  that  as  Radha  Jeebun's  objections  had 
been  disallowed  by  the  Principal  Sudder  Ameen  of  Maherpore  on  the  29th  of  Novem- 
ber, 1861,  he  was  no  longer  entitled  to  insist  upon  his  present  claim  ;  and,  secondly, 
that  there  was  no  mention  in  the  compromise  rendering  him  liable  to  pay  the 
expenses  of  any  ceremonies  performed  by  Radha  Jeebun,  under  the  existing  circum- 
stances. Surbessur  also  alleged,  that  jointly  with  his  co-sharer.  Lucky  Doss 
Moostuffy,  he  had  regularly  performed  certain  fam.ily  religious  ceremonies  which 
h.e  specified. 

'The  Court  fixed  the  following  issue: — "According  to  the  terms  of  the  Soluh- 
namah  (deed  of  compromise),  can  the  Plaintiff  get  the  amount  claimed  or  not?" 

The  Defendant  called  three  of  his  servants  as  witnesses,  who  deposed,  that  after 
the  deed  of  compromise,  Surbessur  solely  performed  the  whole  of  the  religious 
ceremonies  specified  therein  for  one  month,  and  that  subsequently  Surbessur  and 
Lucky  Doss  Moostuffy  had  jointly  performed  their  share  of  the  ceremonies,  and  that 
Radha  Jeebun  had  performed  his  share  separately  at  his  own  expense.  The  Appel- 
lant examined  one  witness,  whose  evidence  failed  to  establish  his  case.  The  other 
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witnesses  summoned  for  the  Plaintiff  did  not  appear,  and  he  tiled  a  petition  praying 
tiiat  the  case  might  be  decided  by  summoning  the  Defendant  in  person  and  taking 
his  deposition.  The  Defendant  was  accordingly  summoned,  and  was  asked  by 
the  Court  the  following  question: — "  The  Plaintiff  has  made  a  claim  to  get  [390] 
money  for  the  performance  of  rites  and  ceremonies  relating  to  his  share  of  the 
Deb  Sheba,  together  with  interest,  whether  the  same  is  justly  due  by  you  or  not .'" 
Tlie  Defendant  answered: — "  In  my  opinion  the  PlaintiS"s  claim  is  not  due  by  me. 
I  am  not  liable  for  the  claim." 

Tlie  Plaintiff  then  submitted  that  he  liad  not  intended  to  abide  by  the  answer 
of  the  Defendant,  and  asked  leave  to  cross-examine  him.  The  Principal  Sudder 
Ameen  Nazirooddeen,  refused  to  put  any  further  questions  to  the  Defendant,  or  to 
allow  any  to  be  put  on  behalf  of  the  Plaintiff,  and,  on  the  ground,  tliat  there  was  no 
proof  of  the  Plaintifl"s  claim,  and  that  his  claim  had  not  been  proved  from  tlie 
deposition  of  the  Defendant,  dismissed  the  suit  with  costs. 

From  this  decision  the  Appellant  appealed  to  the  High  Court  of  Judicature  at 
Calcutta,  and  Surbessur,  having  died  before  the  hearing,  Taramonee  Dossee,  his 
Widow,  was  made  Respondent  in  his  stead. 

The  appeal  came  on  for  hearing  on  the  2nd  of  February.  1864,  when  the  Judges, 
Mr.  Morgan  and  Sumbhoonath  Pundit,  although  disapproving,  as  the  judgment 
stated,  of  "  that  portion  of  the  case  which  has  resulted  in  the  Defendant  coming 
into  Court  and  giving  a  statement  without  any  cross-examination,  or  without  any 
other  question  being  asked  him  by  tlie  Court,"  and  admitting,  that  in  some  respects 
the  investigation  was  not  full  and  satisfactory,  nevertheless  dismissed  the  appeal 
and  affirmed  the  decision  of  the  Lower  Court  with  costs,  on  the  ground,  that  the 
remaining  evidence,  in  the  absence  of  the  Plaintiff's  witnesses,  and  of  the 
evidence  of  the  Defendant  on  which  he  relied  for  his  proof,  failed, 
in  their  opinion,  to  support  the  case.  And  the  Court  further  declared, 
that  it  seemed  to  them  doubtful,  [391]  under  the  terms  of  the  Order,  whether 
even  if  the  Plaintiff  had  shown  an  expenditure  by  him  on  account  of  the  family 
worship  he  could,  under  the  circumstances,  have  brought  a  suit  against  the  De- 
fendant to  recover  the  money  so  expended. 

Against  this  decision  the  second  appeal  was  brought. 

As  the  Respondent  did  not  appear  in  either  appeal,  the  same  were  heard  together 
tx  parte. 

Mr.  Cave  for  the  Appellant,  in  both  appeals. — In  the  first  appeal,  he  contended, 
that  the  original  judgment  of  the  High  Court  was  right,  as  although  the  Order  of 
the  30th  of  August,  1862,  was  final,  the  Respondent,  Taramonee  Dossee,  was  not 
entitled  to  the  execution  sought  for,  except  on  proof  that  her  Husband,  Surbessur, 
had  performed  the  religious  rites  for  him  at  his  own  expense,  and  that  no  evidence 
of  that  fact  was  given  ;  and, 

In  the  second  appeal  he  submitted,  that  there  had  been  a  miscarriage  of  justice, 
as  the  Appellant  was  entitled  to  cross-examine  the  Defendant,  and  to  put  to  him 
all  such  questions  as  were  material  to  the  issue  raised  between  the  parties,  although 
the  Plaintiff's  claim  was  sufficiently  proved  from  the  other  evidence. 

The  Right  Hon.  Sir  James  W.  Colvile. — Their  Lordships  are  of  opinion,  that  no 
ground  has  been  laid  for  prolonging  this  unfortunate  litigation  by  the  allowance 
of  these  appeals. 

It  is  unnecessary  to  state  the  earlier  proceedings  in  the  first  suit.  It  seems  suffi- 
cient to  begin  with  the  Order  of  the  .'iOth  of  August,  1862,  which  Mr.  Cave  has 
admitted  to  be  final.  By  that  Order  it  was  held,  that  Surbessur  has  established 
his  right  to  [392]  take  out  execution  for  the  mesne  profits  claimed  by  him,  as  well 
as  for  the  possession  of  the  land  included  in  the  fourth  article  of  the  compromise  ; 
and  that  it  was  no  bar  to  his  execution  that  it  had  been  alleged  that  he  had  broken 
trust,  inasmuch  as  he  had  not  carried  out  the  terms  in  accordance  with  which  it 
was  agreed  that  he  should  hold  possession. 

This  Order  was  neither  the  sul)ject  of  appeal,  nor,  in  their  Lordships'  opinion, 
could  have  been  successfully  made  so.  There  is  no  ground,  as  it  appears  to  them,  for 
saying,  that  the  proof  of  the  performance  of  the  religious  ceremonies  was  a  con- 
dition precedent  to  the  enforcement  of  the  claim  for  the  rents  which  the  fourtli 
article  of   the   compromise  gave   to   Surbessur.      And   without   inquiring,   whether 
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many  of  the  points  wliicli  are  now  taken  nAi<;lit  not  have  been  raised  in  tlie  litigation 
which  led  to  the  Order  in  (luestion,  or  are  concluded  by  it,  it  is  sufficient  to  state, 
that  its  effect  was,  that  as  between  the  two  brothers,  Surbessur  was  entitled  to  take 
out  the  execution  which  he  claimed  to  take  out,  and  that  the  Uesjiondent,  if  he  had 
any  claim  by  reason  of  the  non-performance  of  the  relii^ious  ceremonies,  or  any 
other  breach  of  the  agreement,  was  l)ound  to  (irefcr  that  claim  in  a  re<,nilar  suit. 

In  anticipation  of  that  Order,  the  younjjjer  Brother  (the  Appellant)  had  com- 
menced the  suit  out  of  which  the  other  appeal  has  arisen.  It  will  be  convenient  to 
consider  the  nature  of  that  suit,  and  the  right  of  the  party  to  have  the  decree  that 
has  been  made  in  it  reversed  or  altered,  before  we  proceed  to  the  subsequent  proceed- 
ings in  the  original  suit. 

The  suit  which  was  so  instituted  was  not  exactly  such  a  suit  as  that  suggested 
by  the  judgment  of  the  30th  of  August,  1862.  Wliat  the  Judges  of  the  [393]  High 
t'ourt  said  was,  that  if  the  Appellant,  on  the  ground  of  any  breach  of  agreement, 
claimed  a  right  to  dis|)ossess  the  Resi)ondent's  Husliand,  Surbessur,  he  might  prefer 
tliat  claim  in  a  regular  suit.  But  the  suit  really  instituted  was  of  this  nature.  It 
was  a  suit  in  which  the  party  alleged,  that  by  reason  of  the  non-performance  by 
•Surbessur  of  the  duty  which  he  had  undertaken  under  the  fourth  article  of  the 
compromise,  he,  the  Plaintiti',  had  been  compelled  to  perform  certain  religious 
ceremonies  at  his  own  cost,  and  that  he  had  a  right  of  action  over  against  Surl)essur 
for  the  moneys  expended  in  the  performance  of  those  ceremonies.  It  was,  therefore, 
essential,  in  such  a  suit,  that  he  should  show  that  lie  really  liad  that  right  of  action  ; 
that  there  not  only  had  been  the  breach  of  duty  alleged,  but  that  by  reason  of  it 
he  was  entitled  to  recover  the  damages  which  he  had  sustained  from  his  Brother. 
And  he  had,  of  course,  to  prove  the  amount  of  those  damages. 

Now,  as  to  the  proof  of  the  damages,  that  failed  altogether.  He  produced  onlj' 
one  witness,  who  proved  nothing  ;  lie  called  the  Defendant,  w'ho  denied  generally 
that  the  claim  w-as  well  founded.  Upon  that  tlie  Judge  of  first  instance  made  a 
decree  against  him,  and  dismissed  the  suit. 

The  case  was  carried,  by  appeal,  liefore  the  High  Court,  and  they  affirmed  the 
decision.  They  remarked  on  tlie  miscarriage  of  the  Judge  in  refusing  to  allow  tlie 
Plaintiff  to  cros.s-examine  the  Defendant  when  called,  and  their  Lordships  fully 
concur  in  the  propriety  of  that  censure.  Nevertheless,  if  the  Defendant  had  been 
cross-examined,  all  he  could  have  proved  would  have  been  so  much  of  the  Plaintift"s 
case  as  rested  on  the  performance  of  the  religious  ceremonies,  and  by  possibility, 
though  that  was  not  [394]  very  probable,  the  cost  to  which  the  Plaintiff  had  been 
put  in  the  performance  of  them ;  but  that,  in  their  Lordships'  opinion,  would  not 
have  made  out  that  he  had  any  right  of  action.  For  the  existence  of  that  right 
of  action  you  must  go  back  to  the  original  compromise,  and,  in  their  Lordshijis' 
opinion,  the  PlaintiflE  had  wholly  failed  to  prove  that  he  had  such  a  right  of  action, 
because,  upon  the  compromise  and  the  acts  of  the  parties,  the  case  stood  thus:  — 
The  compromise  gave  certain  lands,  and  the  rents  of  those  lands,  to  the  elder 
Brother,  coupled,  we  may  admit,  with  the  performance  of  a  trust,  but  a  tru.st  of 
that  nature  which  is  constantly  vested  in  the  managing  or  elder  Brother  of  a 
Hindoo  family,  a  trust  which  implies  some  considerable  beneficial  interest.  If 
the  non-performance  of  that  trust,  or  the  non-performance  of  those  ceremonies, 
could,  by  any  possibility,  give  such  right  of  action  to  the  Appellant  as  that  asserted 
in  his  suit,  it  surely  was  necessary  for  him  to  show  that  it  was  not  by  reason  of 
any  default  on  his  part  that  the  non-performance  of  the  trust  took  place. 

Now,  the  undisputed  facts  of  the  case  are,  that  the  younger  Brother  did  not 
perform  his  part  of  the  agreement,  that  he  retained  his  share  of  the  rents  of  the 
land  :  and  that  the  elder  Brother  was  put  to  take  out  execution  under  the  decree 
founded  on  the  compromise,  in  order  to  get  the  funds  which  that  compromise  gave 
to  him. 

Therefore,  it  seems  to  their  Lordships,  that  this  suit,  brought  by  tlie  Ajipellant, 
substantially  failed  upon  the  ground  which  is  suggested  by  the  Judges  in  their  Judg- 
ment of  the  2nd  of  February,  1864,  viz.  that  there  was  no  cause  of  action  at  all, 
and  in  these  circumstances  it  would  be  unreasonable  to  send  down  [395]  that  case 
for  a  new  trial,  liecau.se  the  Judge  did  not  aUow  the  cross-examination  of  a  witness, 
whom,  moreover,  by  reason  of  his  subsequent  death,  it  is  now  impossible  to  examine. 
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These  observations,  therefore,  dispose  of  the  second  appeal,  and  I  now  revert 
to  the  proceedings  in  the  original  suit.  Surbessur  died  pending  the  second  suit, 
and  witliout  having  taken  out  execution  under  the  decree  of  the  30th  of  August, 
1862.  His  Widow  then  applied  to  take  out  execution,  and  as  she  merely  sought 
to  take  out  execution  for  that  which  had  been  adjudged  to  tselong  to  her  Husband, 
and  was,  therefore,  part  of  his  estate,  there  seems  no  ground  whatever  for  disputing 
her  right,  or  imposing  upon  her  the  obligation  of  proving  something  which  Sur- 
bessur had  not  been  called  upon  to  prove. 

The  principal  Sudder  Ameen  seems,  therefore,  in  their  Lordships'  opinion,  to 
have  taken  a  right  view  of  the  question.  He  overruled  the  objections  to  the  exe- 
cution, which  had  been  urged  by  the  Appellant. 

The  case  then  went  by  appeal  to  the  High  Court,  and  two  of  the  learned  Judges 
of  that  Court  then  took  the  view  which  I  have  just  alluded  to  as  being,  in  their 
Lordships'  opinion,  erroneous,  saying  that  she  could  not  stand  in  her  Husband's 
shoes  :  that  it  lay  upon  her  to  prove,  that  Surbessur  had  actually  expended  his  own 
moneys  in  performance  of  the  ceremonies,  and  they,  therefore,  in  the  first  instance, 
overruled  the  Order  and  judgment  of  the  Principal  Sudder  Ameen.  There  was, 
then,  an  application  for  review  before  the  same  learned  Judges;  and  upon  their 
being  referred  to  the  decree  in  the  other  suit,  and  to  some  additional  evidence,  but 
principally  to  the  decree  in  the  other  suit,  they  came  to  the  con-[396]-clusion,  that 
the  Widow  must  be  taken  to  have  established,  chiefly,  if  not  wholly,  by  that  decree, 
that  of  which  they  had  required  proof  from  her,  viz.  that  Surbessur  had  expended 
his  own  moneys  in  the  performance  of  the  ceremonies,  that,  therefore,  their  former 
Order  was  wrong,  and  that  the  final  Order  to  be  made  was,  that  she  should  be  en- 
titled to  issue  execution, — in  fact,  to  affirm  the  Principal  Sudder  Ameen's  Order. 
A  subsequent  Order  was  made,  declaring  her  entitled  to  interest  on  the  amount  for 
which  the  original  execution  had  been  sued  out. 

Their  Lordships  are  unable  to  assent  to  the  reasoning  of  the  learned  Judges  of 
the  High  Court.  They  think,  for  the  reasons  wliich  I  have  given,  that  the  original 
Order,  reversing  the  Principal  Sudder  Ameen's  Order,  was  wrong ;  but  if  that 
Order  had  been  properly  made,  they  would  have  been  unable  to  adopt  the  reason- 
ing of  the  learned  Judges,  as  to  the  effect  of  the  decree  in  the  suit  of  the  Appellant, 
which  certainly  does  not  prove  that  Surbessur  expended  his  own  moneys  in  the 
performance  of  ceremonies.  The  utmost  which  that  decree  can  be  taken  to  prove 
is,  that  the  Appellant  had  failed  to  show  that  he  had  performed  separate  ceremonies 
upon  his  own  account,  or  that  he  was  entitled  to  recover  the  sum  claimed  in  that 
suit  in  respect  of  those  ceremonies. 

The  effect,  however,  of  the  final  Orders  of  the  High  Court  is  to  give  to  the 
Widow  that  to  which  their  Lordships  consider  she  is  entitled;  and,  therefore,  the 
Order  which  they  will  humbly  recommend  Her  Majesty  to  make  is,  that  both  these 
appeals  be  dismissed,  and  that  the  Orders  of  the  Courts  below,  which  are  the  subjects 
of  them,  be  affirmed. 
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[397]  FIRST  APPEAI>. 

THE   COLLECTOR   OF   }.IADVI\A,—App€nant;   MOOTTOO    RAMALINGA 
SATHVFA'niY,— Respondent. 

SECOND  APPEAL. 

ANANDAI,  alKu-  RANEE  KUNJARA  NACHEAR,  and  MANGALASWARA  NA- 
CBEAE,--Appellants;  RANEE  PARVATA  VARUANI  NACHEAR,  MOOT- 
TOO  RAMALINGA  TAVER,  and  THE  COLLECTOR  •  OF  MADURA,— 
Respondents. 

THIRD  APPEAL. 

RANEE  PARVATA  VARDANI  iiACllEAH,~-Appellant:  ANANDAI,  alias  RANEE 
KUNJARA  NACHEAR,  and  MANGALASWARA  ^ACBE AH,— Respondents.* 

[Feb.  26,  27,  28,  29,  1868.] 

Un  Apptal  I lum  tite  High  Court  of  Judicature  at  .Madras. 

Aerordiug  to  the  law  prevalent  in  the  Dravada  Country,  in  the  Madras  Presi- 
dency, a  Hindoo  Widow,  not  having  her  Husband's  authority,  may,  if 
authorized  by  the  consent  of  his  kinsmen,  adopt  a  Son  to  him  [12  Moo.  lud. 
App.  i40].    , 

What  constitutes  consent  of  the  kinsmen  must  depend  on  the  circumstances  of 
the  family.  In  a  joint  family,  where  by  the  Hindoo  law  of  the  District  the 
Widow  has  only  a  right  to  maintenance,  if  she  adopts  a  Son  without  her 
Husband's  authority,  it  is  necessary,  if  her  Husband's  Father  is  alive,  to 
obtain  his  permission,  or  if  he  is  dead,  the  consent  of  all  her  Husband's 
surviving  Brothers;  but  where  the  Widow  takes  by  inheritance  the  separate 
estate  of  her  Husband,  then  the  consent  of  her  Husband's  nearest  kinsmen 
is  sufficient  [12  Moo.  Ind.  App.  442]. 

Exposition  of  the  effect  of  the  doctrines  of  Hindoo  Law  contained  in  the 
Treatises,  the  Mitacshara  received  in  Southern  India,  the  Mayucha  and 
Koustubha  in  the  Mahratta  Country,  and  the  Daya-Bhaga  in  Bengal,  as 
laid  down  by  Commentators  and  received  as  the  governing  law  in  India, 
regarding  a  Widow's  right  to  adopt  a  Son  to  her  Husband  without  his 
express  authority  [12  Moo.  Ind.  App.  435]. 

The  ruling  in  the  case  of  V eerapermall  Pillay  v.  Narrain  Pillay  (1  Strange's 
Mad.  Cases,  p.  121),  that  it  is  indispensable,  that  the  Widow  should  have  the 
authority  of  her  Husband  to  adopt,  examined  and  questioned  [12  Moo.  Ind. 
App.  433]. 

The  duty  of  a  Judge  administering  Hindoo  Law,  is  not  so  much  to  inquire, 
whether  the  doctrine  disputed  is  fairly  deducible  from  the  earliest  authori- 
ties, as  to  ascertain  whether  it  is  one  that  has  been  received  by  the  particular 
School  of  Hindoo  Law,  which  prevails  in  the  District  in  which  the  case  arises 
witli  which  he  has  to  deal,  and  whether  such  doctrine  has  been  sanctioned 
by  usage ;  as  by  the  Hindoo  system  of  law  clear  proof  of  usage  will  outweigh 
the  written  opinion  of  text  writers  [12  Moo.  Ind.  App.  436]. 

The  quantum  of  maintenance  to  be  allowed  a  Widow  is  peculiarly  within  the 
province  of  the  Court  below,  and  there  must  be  strong  grounds  to  justify  any 
interference  of  the  appellate  Court  with  the  exercise  of  such  discretion 
[12  Moo.  Ind.  App.  447]. 

In  the  Court  below,  sworn  translations  of  Sanscrit  works,  little  known,  embody- 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  West- 
bury,  the  Right  Hon.  Lord  Romilly  (Master  of  the  Rolls),  the  Right  Hon.  Sir  James 
William  Colvile,  and  the  Right  Hon.  Sir  Edward  Vaughan  Williams.  Assessor, — 
Tlie  Riglit  Hon.  Sir  Lawrence  Peel. 
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iug  Hindoo  Law,  as  to  the  custom  in  the  different  Schools  in  respect  to  the 
Law  of  adoption,  were  admitted  and  acted  on  by  the  Courts  in  India.  On 
special  application,  the  Judicial  Committee  ordered,  such  translations  to  be 
sent  by  the  Registrar  of  the  High  Court  in  India,  and  to  form  part  of  the 
record,  to  be  used  on  the  hearing  of  the  appeal  [12  Moo.  Ind.  App.  410]. 

These  appeals  were  brought  from  a  decree  of  the  High  Court,  made  in  two  suits, 
the  one  brought  by  [398]  the  Appellants  in  the  second  of  the  above  appeals,  the 
Widow  and  Daughter  of  Moottoo  Vijaya  Raganadha  Sathupathy,  a  former  Zemin- 
dar of  Ramnad,  to  establish  their  reversionary  right  to  the  zemindary  of  Ramnad 
against  the  first  Respondent  in  the  same  appeal,  then  in  possession  of  the  zemin- 
dary; to  obtain  an  annual  allowance  of  Rs.  24,000  for  maintenance,  and  to  have 
declared  null  an  adoption  made  by  that  Respondent  as  unauthorized,  and  in  preju- 
dice of  their  reversionary  rights.  In  which  suit  the  adopted  Son,  and  the  Collector 
of  Madura  were  by  order  of  the  Provincial  Court  made  parties.  The  other  suit  was 
brought  by  the  Respondent  in  the  first  of  the  above  appeals,  as  the  adopted  Son  of 
Ranee  Parvata  Vardani  Nachear,  the  first  Respondent  in  the  second  appeal,  and 
the  Collector  of  Madura,  to  establish  [399]  affirmatively  the  adoption  made  by  her, 
and  to  have  declared  illegal  a  declaration  of  the  Collector,  that  on  her  death  the 
property  would  escheat  to  the  Government. 

In  the  former  of  these  suits  the  Civil  Judge  made  a  decree  declaring  that  the 
reversionary  right  there  claimed  was  not  in  the  Plaintiffs,  and  ordered  that  the 
Zemindar  in  possession  should  pay  maintenance  at  the  rate  of  Rs.  300  per  month 
to  the  Widow,  the  fir.st  Plaintiff",  and  Rs.  100  per  mouth  to  her  Daughter,  the  second 
Plaintiff  ;  and  in  the  latter  suit  the  Civil  Judge  decreed  for  the  Respondent  in  the 
first  appeal  (the  adopted  Son),  on  the  ground,  that  the  Zemindar,  his  adopted 
Mother,  had  a  right  to  alienate  during  her  life,  and  that  the  Collector  had  no  right 
to  escheat  the  property  of  a  person  whom  he  admitted  to  have  heirs. 

The  Collector  of  Madura,  a  Defendant  in  both  suits,  and  Ranee  Kunjara  Nachear 
and  her  Daughter,  the  Plaintiffs  in  the  first  suit,  both  appealed  to  the  High  Court 
against  the  above  decrees  of  the  Civil  Judge.  These  appeals  were  heard  together  by 
the  High  Court,  and  on  the  I7th  of  November,  1864,  that  Court  pas.sed  decrees  dis- 
missing the  two  appeals,  subject  to  a  modification,  by  granting  a  sum  of  Rs.  10,000 
to  Ranee  Kunjara  Nachear,  the  first  Plaintiff'  in  the  first  of  the  suits  above  men- 
tioned, for  her  maintenance.  The  appeals  to  Her  Majesty  in  Council  were  from 
these  decrees,  and  were  brought  by  various  parties  in  the  suits,  against  [400]  the 
decrees  of  the  High  Coui't.  The  Appellant  in  the  first  appeal  being  the  Collector 
of  Madura,  and  Ranee  Parvata  Nachear,  the  adopted  Mother,  the  Appellant  in  the 
third  appeal  and  Respondent  in  the  second.  The  question  raised  and  contested  was 
the  validity  of  the  adoption  of  the  Respondent  in  the  first  appeal  hy  the  Widow  of 
the  last  Zemindar,  without  his  authority,  or,  as  it  was  alleged,  the  consent  of  his 
kindred  and  relations. 

The  circumstances  which  gave  rise  to  these  suits  were  as  follows:  — 

Prior  to  the  year  1795,  Mootoo  Ramalinga  Sathupathy  was  the  owner  of  tiie 
zemindary  of  Ramnad,  in  the  Presidency  of  Madras.  In  that  year  he  rebelled 
against  the  Government,  who,  in  consequence,  declared  his  zemindary  forfeited. 
At  the  time  of  such  forfeiture  he  had  a  Daughter,  Sevagamy  Nachear,  and  a  Sister, 
Ranee  Mangalswara  Nachear,  whose  Husband,  Ramasamy  Taver,  was  then  alive. 
The  Government  by  their  proceedings,  dated  the  3rd  of  July  1795,  determined  the 
succession  to  the  zemindary  in  favour  of  Ranee  Mangalswara  Nachear. 

Ramasamy  Taver,  her  Husband,  died  in  the  year  1797,  but  on  the  14th  of  May 
in  that  year,  before  his  death,  he  and  his  Wife,  Ranee  Mangalswara  Nachear, 
executed  an  instrument  of  agreement  to  the  effect,  that  upon  some  future  occasion, 
if  they  had  no  child  born  to  them,  they  should  adopt  a  Son. 

On  the  22nd  of  April,  1803,  Lord  Clive,  by  virtue  of  his  authority  as  Governor  of 
Fort  St.  George,  by  a  Sunnud-i-milkeut  Istimrar,  or  deed  of  permanent  tenure,  con- 
ferred certain  rights,  and  imposed  certain  duties,  on  Ranee  Mangalswara  Nachear. 
Among  such  rights  was  the  following  [401]  power  to  transfer  "without  the  previous 
consent  of  Government,  or  of  auj'  other  authority  to  whomever  you  may  think  proper, 
either  by  sale,  gift,  or  otherwise,  your  proprietarv  right  in  the  whole  or  in  any  part 
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of  your  zeinindary.  Sucli  transfers  of  ymir  laiui  shall  \ir  valid  and  recognized  by 
the  Courts  and  Officers  of  Government,  provided  the)'  shall  not  bo  repugnant  in  the 
Mahoniedan  and  Hindoo  laws,  or  to  the  Herniations  of  the  British  liovernment." 
The  Suniiud,  after  jiroviding  for  tiie  enjoyment  and  management  of  the  zeinindary 
by  Ranee  Mangalswara  Xachear,  concluded  in  the  following  terms: — "Continuing 
to  perform  the  above  s(ii)ulations,  and  to  jjcrform  tiie  duties  of  allegiance  to  the 
Hritish  tlovernment.  its  laws  and  Hegulations,  you  are  hereby  authorized  and  em- 
powered to  hold  in  perpetuity  to  your  heirs,  successors,  and  assigns,  at  the  permanent 
assessment  herein  named,  the  zemindary  of  Kaninad." 

Subsequently  to  the  firant  by  such  Sunnud,  the  Ranee,  in  ISO'!,  adopted  a  Son, 
Moottoo  Vijaya  Raghanada  Sathupathy,  alias  Annasam_y,  hereafter  called  Anna- 
samy,  and  b}-  a  Will,  dated  the  11th  of  April,  1S07,  the  Ranee  made  ijrovisions,  under 
the  powers  vested  in  her  l^v  the  Sunnud,  entitling  him  to  inherit  her  estates. 

In  1804,  one  Chinnasawmy,  a  Nephew  of  Ramasawmy  Taver,  instituted  a  suit 
arjainst  Ranee  Mangalswara  Nachear,  claiming  that  the  privileges  of  Annasamy 
should  be  conferred  on  him,  Chinnasamy,  by  reason  of  his  having  been  brought  up 
from  infancy  by  the  Ranee's  Husband,  Ramasamy  Taver,  which  suit  appeared  to 
have  been  eventually  dismissed. 

In  1807,  Ranee  Mangalswara  Naciiear  died,  and  was  succeeded  by  Annasamy. 

[402]  Subsequently  to  the  Ranee's  death,  and  in  or  prior  to  the  year  1812,  disjiutea 
arose  about  the  succession  to  the  Ranee's  estate,  and  an  investigation  with  respect  to 
Annasamy 's  adoption  took  place  before  the  Collector.  In  the  _year  1813,  Sevagamy 
Nachear,  the  Daughter  of  the  rebel  Zemindar,  who  had  forfeited  his  state  in  1795, 
instituted  a  suit  against  Annasamj'  in  tlie  Provincial  Court  for  the  Southern  Divi- 
sion claiming  the  zemindary  of  Raninad  ;  and  that  Court,  by  its  decree,  dated  the 
1.3tli  of  December,  1813,  adjudged  the  zemindary  to  Sevagamy  Nachear.  Against 
such  decree  Annasamy  ajipealed,  and  the  Sudder  Dewanny  Adawlut  at  Madras,  by 
its  decree,  dated  the  10th  of  October,  1816,  reversed  the  decree  of  the  Provincial 
Court,  and  adjudged  that  the  late  Ranee  was  legally  competent  to  adopt  Annasamy; 
that  she  did  adopt  him  :  and  that  by  such  adoption  she  destroyed  the  presumptive 
right  of  inheritance  which  would  appear  to  have  been  possessed  by  Sevagamy  Nachear 
at  the  time  when  the  succession  to  the  zemindary  was  determined  by  the  Government 
in  favour  of  lier  Aunt,  the  late  Ranee,  in  1795.  This  decree  was,  in  the  year  1828, 
affirmed  by  His  Majesty  in  Council.  Annasamy  died  in  possession  of  the  zemindary, 
in  the  month  of  February,  1820,  during  the  pendency  of  Sevagamy  Nachear's  appeal 
to  the  Privy  Council,  and  the  zemindary  was  thereupon  placed  under  attachment 
pending  such  appeal.  He  had  seven  Wives,  one  of  whom  was  Moottoo  Veroyee 
Nachear,  but  had  no  issue.  On  the  26th  of  January,  1820,  he  adopted  as  his  Son, 
Ramasamy  (who  was  the  Brother  of  Moottoo  Veroyee  Nachear),  [403]  and,  by  his 
Will  of  the  same  date,  confirmed  such  ado]ition. 

After  the  decision  of  the  above  appeal,  the  Southern  Provincial  Court,  acting 
under  the  Order  of  the  Sudder  Court,  issued  a  precept  to  the  Zillah  Court  of  Madura, 
on  the  10th  of  April,  1829.  directing  the  zemindary  to  be  placed  in  possession  of 
Ramasamy,  wluch  was  accordingly  done.  It  appeared,  that  previously  to  that  date, 
but  after  the  decision  of  the  appeal  in  favour  of  Annasamy,  and  after  his  death, 
Sevagamy  Nachear  contested,  in  the  Sudder  Court  of  Madras,  the  validity  of  Rania- 
samy's  adoption,  and  that  Court  directed  the  Provincial  Court  to  determine  the 
point.  This  was  done,  and  the  result  was,  that  the  validity  of  the  adoption  was 
confirmed. 

Ramasamy  married  Ranee  Parvata  Nachear  (the  first  Respondent  in  the  second 
appeal),  and  had  issue  by  her  two  Daughters  only,  viz.,  Mangalswara  Nachear  and 
Dorarajah  Nachear.  Ramasamy  died  in  the  year  1830,  having  on  the  19th  of  April 
in  that  year  addressed  an  arzi,  or  petition,  to  the  Collector  of  Madura,  stating  his  ill- 
ness, and  that  he  had  made  an  arrangement  that  his  "  Mother,  Ranee  Mootoo  Veroyee 
Nachear,  who  is  my  Guardian  in  every  respect,  and  who  liolds  chief  right  to  this 
zemindary,  should  enjoy  this  zemindary,  maintain  my  royal  Wife,  my  Daughter, 
Mangalswara  Nachear,  of  five  years  old,  and  a  younger  .Sister--a  small  child  ;  and 
when  these  children  shall  attain  their  proper  age,  to  make  an  arrangement  with 
regard  to  their  right  to  the  zemindary,  and  continue  the  same,  that  my  natural 
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• 

Brother,  Moottoo  Chella  Taver,  should  manage  tlie  affairs  of  the  -Naid  zeuiiudary 
until  my  children  shall  attain  their  jiroper  age." 

[404]  On  the  death  of  Kaniasainy,  in  1830.  his  adoptive  Mother,  Ranee  Mootoo 
Veroyee,  took  possession  of  the  zemindary,  which  she  lield  until  the  6th  of  July,  1(S40. 

Ramasamy's  elder  Daughter,  Manj^-alswara  Xaehear.  died  in  the  early  part  of 
1840,  having  previously  been  married,  leaving  a  Husband,  but  no  issue. 

It  appeared  that,  in  consequence  of  a  report  from  the  Collector,  Ranee  Mootoo 
Veroyee  was,  on  the  7th  of  July,  1840,  removed  by  the  Government  from  the  guardian- 
ship of  Ramasamy's  infant  younger  Daughter,  and  from  tlie  possession  of  the  zemin- 
dary, and  Ramasamy's  Widow,  Ranee  Parvata  Xaehear,  was  appointed  Guardian 
to  the  infant. 

Some  litigation  appeared  to  have  taken  place  between  Ranee  Mootoo  Veroyee 
and  Ranee  Parvata  Nachear  after  the  removal  of  the  former  from  the  guardianship 
of  Dorarajah  Nachear,  Ramasamy's  infant  Daughter. 

On  the  24th  of  September,  1845,  Ranee  Parvata  Naehear's  younger  Daughter, 
Dorarajah  Nachear,  died.  Before  her  death  she  and  her  Husband  purported  to 
adopt  a  Son,  Annasamy,  and  by  her  Will,  dated  the  23rd  of  September,  1845,  she 
directed  that  after  the  death  of  her  Mother,  the  Zemindary  should  be  held  by  her 
Husband,  and  subsequently  by  such  adopted  Son  ;  and  she  gave  notice  of  such  adop- 
tion to  the  Collector  on  the  24th  of  September,  1845.  It  was  subsequently  alleged 
that,  as  the  zemindary  was  then  under  the  management  of  the  Court  of  Wards,  and 
the  approval  of  such  Court  had  not  been  obtained  thereto,  such  adoption  was  invalid. 

On  the  31st  of  August,  1846,  Ranee  Parvata  Nachear  presented  a  petition  to  the 
Board  of  Revenue,  stating  [405]  her  intention  to  adopt  a  Sou,  in  pursuance  of  the 
authority  given  to  her  by  her  Husband,  Ramasawmy,  and  further  stating,  that 
Ranee  Mootoo  Veroyee  had  purported  to  have  adopted  her  Sister's  Son,  objecting 
to  such  adoption,  and  praying  the  Board  to  declare  such  last-mentioned  adoption 
invalid.     Tlie  Board  refused  to  interfere  in  the  matter  referred  to  by  such  petition. 

On  the  26th  of  February,  1847,  Ranee  Mootoo  Veroyee,  Ranee  Parvata  Nachear, 
and  the  two  Widows  of  Annasani}',  who  were  also  parties  to  tlie  litigation  above 
mentioned,  entered  into  a  Razenamah,  whereby  it  was  agreed  that  the  allowances 
to  the  Widows  should  be  increased,  and  portions  of  the  zemindary  estate  were  to  be 
settled  on  Ranee  Mootoo  Veroyee  and  her  alleged  adopted  Son,  absolutely.  The 
first  clause  in  the  agreement  stated,  that  Ranee  Parvata  Nachear  should  enjoj'  the 
zemindary,  and  might  "  adopt  a  Son  at  her  pleasure,  as  specified  in  the  supplemental 
rejoinder." 

On  the  19th  of  May,  1847,  Ranee  Parvata  Nachear  wrote  to  the  Collector,  stating 
that,  according  to  the  Hindoo  law,  and  at  the  consent  of  her  Brother  and  relatives, 
she  had  determined  to  adopt  her  younger  Sister's  Son,  on  the  24th  instant,  as  her 
Son  and  heir  to  her  estate  after  her.  The  Collector,  on  the  21st  of  Ma3%  1847,  re- 
turned an  answer,  that  Ranee  Parvata  Nachear  must  satisfy  him  of  her  right  to 
make  the  adoption  according  to  Hindoo  law.  Ranee  Parvata  Nachear,  by  a  petition, 
dated  the  23rd  of  May,  1847,  stated  that,  inasmuch  as  all  the  preparation  for  the 
adoption  had  been  made,  it  could  not  be  postponed.  In  such  petition  she  alleged, 
that  she  had  the  authority  of  her  Husband  and  of  her  own  relatives  to  the  adoption, 
and  that  Ranee  Mootoo  Veroyee,  by  her  execution  of  the  Razenamah  of  the  [406] 
26th  of  February,  1847,  was  estopped  from  disputing  her  right  to  make  an  adoption. 

On  the  24th  of  May,  1847,  Ranee  Parvata  Nachear,  by  petition,  informed  the 
Collector,  that  "  With  reference  to  the  Razenamah,  submitted  by  my  Mother-in-law. 
the  permission  previously  obtained  from  my  Husband,  and  the  consent  of  my  rela- 
tives. Brothers,  and  others,"  she  had  that  day  adopted  Moottoo  Ramalinga  "Sathu- 
pathy,  the  Respondent  in  the  first  appeal,  as  a  Son. 

On  the  21st  of  May,  1847,  Ramasamy  Taver,  the  Husband  of  Ramasamy's  elder 
Daughter,  Ranee  Mangalswara  Nachear.'presented  a  petition  to  the  Collector,  claim- 
ing to  be  entitled  to  the  zemindary.  and  jiraying  that  the  adoption  bv  Ranee  Parvata 
Nachear  might  be  prevented.  Moottoo  Chella  Taver,  the  natural  Brother  of  Rama- 
samy, claiming  to  be  his  undivided  nearest  Cousin  in  his  adoptive  family,  presented 
a  petition  to  the  Collector,  also  claiming  to  be  entitled  to  the  zemindary,  and  prayinLr 
that  the  adoption  hj  Ranee  Parvata  Nachear  might  be  prevented. 

On  the  10th  of  March.  1840,  the  Board  of  Revenue  issued  an  Order,  that  after 
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Kauee  Parvata  Nat-hears  death  the  zemiiidary  should  be  lousidered  eselieated  by 
reason  of  the  adoption  being  invalid,  and  some  corresjwndeuce  thereon  took  place 
between  Kanee  Parvata  Naehear  and  the  Colleitor. 

On  the  19th  of  Septem'ier,  1853,  Sevasamy  Taver,  the  alleged  adopted  Sou  of 
Kanee  Mootoo  Veroyee,  instituted  a  suit  against  Kanee  Parvata  Naehear,  elaiuiing 
tiie  iuiuiediate  right  to  the  zeniindary,  as  undivided  eo-pareencr  and  heir  of  Kania- 
sani}'  Taver,  the  Husband  of  the  (iovernnient  donee,  in  1795.  On  the  21st  of  Decem- 
ber, 1853,  Ranee  Parvata  Xachear  jiut  in  her  [407]  answer  to  the  plaint,  alleging 
that  upon  the  adoption  of  Annasaniy  into  another  family,  all  cotnnmnity  of  interest 
with  liis  natural  family  ceased. 

The  suit  of  Sevasamy  was  dismissed  by  the  Civil  Judge,  with  costs.  Sevasamy 
appealed  to  the  late  Sudder  Court  by  petition,  dated  the  17th  of  October.  1857,  in 
which  he  stated  the  grounds  of  liis  ajiiieal,  and  to  wliich  he  annexed  a  table  of  pedi- 
gree, purporting  to  show  his  relationship  to  Ramasamy  Taver.  The  Sudder  (^ourt, 
on  the  29th  of  March.  1858.  rejected  such  ajipeal,  as  barred  by  limitation  of  time. 

Against  such  last-mentioned  decree,  Sevasamy  presented  an  appeal  to  Her 
Majesty  in  Council;  but  while  such  appeal  was  pending,  Sevasamy  and  Ranee  Par- 
vata Nachear  executed  a  Razenamah,  dated  the  8th  of  January,  18()1,  whereby  it  was 
agreed,  that  the  village  of  Idampadel,  a  part  of  the  zemindary,  should  thenceforth 
be  the  property  of  Sevasamy,  that  he  should  lae  allowed  Rs.  700  per  mensem,  from  the 
revenue  of  the  zemindary,  and  that  he  should  be  paid  from  its  funds  a  sum  of  Rs. 
50,000  ;  and  that  the  zemindary  should  be  held  by  Ranee  Parvata  Nachear  and  her 
adopted  Son,  the  Respondent,  Ramalinga,  or  by  those  who  might  hold  any  authority 
from  Ranee  Parvata  Nachear,  or  by  her  heirs. 

In  a  communication  made  by  the  Collector  to  Ranee  Parvata  Nachear  on  the 
■28tli  of  July,  1855,  he  stated,  "  The  Government  wished  me  to  inform  you  that  they 
have  suspended  their  former  Order  to  take  the  zemindary  in  their  management  after 
you  ;  moreover,  they  are  unwilling  to  give  any  opinion  in  regard  to  the  validity  of 
the  adoption  you  allege  to  liave  made." 

[408]  On  the  15th  of  November,  1855,  the  Collector,  by  a  Letter,  informed  Ranee 
Parvata  Nachear  that  on  the  29th  of  October,  1855,  the  Board  of  Revenue  had  can- 
celled their  last-mentioned  Order,  and  had  confirmed  their  former  Order  of  the  10th 
of  March,  1849.  directing  the  escheat  of  the  zemindary  after  her  death. 

On  the  9th  of  February,  1858,  the  first  of  the  two  suits  in  appeal  was  brought 
by  Ranee  Kunjara,  as  Widow  of  Annasamy,  and  Mangalswara,  her  Daughter,  in  the 
civil  Court  of  Madura,  again.st  Ranee  Parvata  Nachear,  to  establish  the  future  right 
of  Ranee  Kunjara  to  the  zemindary,  as  nert  heiress,  on  the  death  of  the  Defendant, 
and  for  an  annual  maintenance.  Ranee  Parvata  Nachear,  bj'  her  answer,  insisted 
that  the  Plaintiff,  Ranee  Kunjara,  was  only  a  Concubine,  and  not  the  Wife  of  Anna- 
samy. 

The  second  suit  was  brought  on  the  15th  of  February.  1860,  bv  Moottoo  Rama- 
linga Sathupatliy.  tlie  Respondent  to  the  first  apjjeal,  against  Ranee  Parvata  Nachear 
and  the  Appellant,  the  Collector  of  Madura,  claiming  to  be  put  into  possession  of  the 
zemindary,  and  praying  that  the  Collector's  Letter  of  the  15th  of  November,  1855, 
might  be  cancelled. 

Ranee  Parvata  Nachear,  on  the  26th  of  June,  1860.  in  her  answer  admitted  the 
adoption  by  her  of  the  Respondent,  Mootoo  Ramalinga  Sathupathy,  and  expressed 
her  willingness  to  give  over  the  zemindary  to  him. 

On  the  25th  July,  1860,  the  Collector  of  Madura  filed  his  answer,  pleading, 
inter  alia,  that  a  Widow  could  not  adopt  without  the  authority  of  her  Husband,  or, 
failing  that,  of  all  his  relatives  ;  and  that  the  [409]  adoption  in  question  was  invalid 
on  both  those  grounds. 

On  the  22nd  of  February,  1861,  the  Judge  of  the  Civil  Court  called  upon  the 
Appellant,  the  Collector  of  Madura,  to  prove  the  illegality  of  the  adoption  ;  but  the 
Court,  on  the  6th  of  March  in  that  year,  on  the  ground  that  there  being  prima  facie 
evidence  that  there  were  collateral  heirs  in  existence,  which  debarred  the  right  of 
the  Government  to  interfere  in  the  matter,  refused  to  admit  the  documents  produced 
by  the  Collector  of  Madura  for  that  purpose,  and  declared  that  the  examination  of 
the  witnesses  tendered  by  the  Appellant  was  unnecessary. 

On  the  ]2t]i  of  April. 'l861,  Mr.  R.  R.  Cotton,  the  Judge  of  the  Civil  Court,  decreed, 
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in  Ranee  Kuuj^ra's  suit,  that  she  had  no  right  to  succeed  to  the  zeiiiindary  after  the 
death  of  Raneo  Parvata  Xacliear,  she  being  only  her  stepmother  and  excluded  from 
inheriting:  bat  the  Court  directed  the  Zemindar  of  Ramnad,  for  the  time  being,  to 


"c  > 


pay  her  and  her  Daughter  Rs.  400  per  mensem  for  maintenance.  Ranee  Kunjara 
and  her  Daughter  appealed  from  this  decree  to  the  High  Court  at  Madras. 

On  the  18th  of  March,  1861,  the  same  Judge  of  the  Civil  Court,  in  the  suit  by  the 
Collector  of  Madura  (tlie  second  suit  in  these  appeals),  decreed  that  the  Order  of  the 
Collector,  dated  the  15th  of  November,  1855,  sliould  be  cancelled  ;  and  held  that 
Ranee  Parvata  Nachear  could,  of  her  own  authority,  assign  and  transfer  the  zemin- 
dary  to  whomsoever  she  might  think  proper,  and  prohibited  the  Collector  of  Madura 
from  summarily  seizing  the  estates  as  an  escheat  to  the  (Toverinnent,  while  it  ajj- 
peared  that  there  were  heirs. 

[410]  Against  this  decree  the  Appellant,  the  Collector  of  Madura,  appealed  to 
the  late  Sudder  Dewanny  Adawlut,  and  on  the  26th  of  March,  1863,  the  Judges  of 
the  High  Court  at  Madras,  which  had  been  in  the  meantime  substituted  for  the 
Sudder  Court,  by  a  proceeding  of  that  date,  directed  the  Civil  Judge  to  decide  the 
following  issue :  Was  the  adoption  made  with  the  authority  of  Ranee  Mootoo 
(Jeroyee  Nachear,  Widow  of  Annasamy,  or  with  that  of  any  others  of  the  kindred  of 
the  late  Zemindar,  Ramasamy,  in  whose  behalf  the  adoption  was  made  ? 

Evidence  was  taken  upon  this  issue,  and  on  the  4th  of  September,  1863,  the 
Judge  of  the  Civil  Court  (Mr.  R.  R.  Cotton)  pronounced  his  judgment  on  the  issue 
framed  by  the  High  Court,  to  the  eii'ect,  that  the  consent  of  all  tlie  then  surviving 
kindred  of  Ramasamy  had  been  obtained  to  the  adoption  ;  that  the  adoption  was 
made  with  the  authority  of  Mootoo  Veroyee  Nachear,  and  of  many  of  the  kindred 
of  Ramasamy,  but  that  all  the  kindred  of  Ramasamy  were  not  at  the  time  con- 
senting parties  thereto  ;  that  it  was  clear,  that  Sevasamy  Taver.  a  relation  of 
Ramasamy's,  and  adopted  Son  of  Ranee  Mootoo  Veroyee  Nachear.  i^as  not  a  con- 
senting party,  nor  apparently  consulted,  when  the  adoption  y.em  made,  as  his 
consent  was  immaterial. 

T.ie  two  appeals  were  heard  together,  and  twice  argued.  In  the  interval  between 
the  two  arguments  a  number  of  the  original  authorities  relating  to  the  law  of 
adoption  were  collected  by  Mr.  Norton,  Her  Majesty's  Advocate-General  for  Madras, 
the  Counsel  for  the  Respondent,  Ramalinga,  and  such  of  them  as  required  transla- 
tion were  handed  in,  a  special  Translator  being  .sworn  by  the  Court  to  trans-[411]- 
late  such  authorities,  which  were  made  part  of  the  record  of  the  Court,  and  printed, 
and  copies  handed  over  to  the  different  parties  to  the  appeal.  This  compilation 
■was  entitled  "  Authorities  bearing  on  the  subject  of  the  power  of  a  Hindoo  Widow  in 
the  Dravada  Country  to  adopt  a  Son  in  the  absence  of  authority  given  to  her  by  her 
Husband  during  his  lifetime."  The  authorities  were  arranged  under  four  heads. 
First,  original  Sanscrit  works  embodying  the  Hindoo  Law;  second,  authoritative 
declarations  of  Law  made  by  Pundits  or  Hindoo  Law  Officer;  third,  the  publica- 
tions of  European  Writers;  fourth,  decisions  of  the  established  judicial  Tribunals. 
This  Book,  called  the  "  Green  Book,"  was,  by  an  Order  in  Council  dated  the  16th 
of  November,  1866,  directed  to  be  transmitted  by  the  Registrar  of  the  High  Court 
at  Madras  to  England,  and  to  form  part  of  the  record  for  reference  at  the  hearing 
of  the  appeals. 

The  works  comprised  under  the  first  two  heads,  though  extensively  u.sed  and 
referred  to,  as  well  in  the  arguments  in  the  Court  below  as  before  the  Judicial 
Committee,  were  not  considered  by  either  Tribunal  of  such  a  satisfactory  character 
as  to  enable  the  High  Court  or  the  Judicial  Committee  to  act  upon  them,  and  the 
suits  below,  and  on  appeal  were  decided  entirely  upon  the  recognized  Indian  and 
European  authorities,  most  of  which  were  included  in  the  third  and  fourth  heads 
of  the  above  collection. 

On  the  I7th  of  November,  1864,  the  High  Court,  in  the  suits  comprising  the  fir.st 
and  second  appeals,  confirmed  the  decree  of  the  Civil  Court  of  the  18th  of  March, 
1861,  and  dismissed  the  appeal  of  the  Collector.  On  the  same  day  the  Court,  in 
the  case  of  the  third  appeal,  confirmed  the  decree  of  the  Civil  [412]  Court  of  the 
12th  of  April,  1861,  subject  to  the  modification,  that  in  lieu  of  the  sum  of  Rs.  400 
per  mensem,  the  Zemindar  of  Ramnad,  for  the  time  being,  should  pay  to  the 
Appellant,  Ranee  Kunjara  Nachear.  Rs.    10,000  per  annum  from  the  date  of  the 
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institution  of  the  suit  to  that  date,  uiid  further  to  pay  the  Appelhint,  Hanee  Kun jara 
Xachear,  Hs.  8'M  oa.  4p.  monthly,  as  maintenance. 

In  support  of  the  decrees  an  elaliorate  judgment  was  )inin(iuiiicd  l>y  tlie  High 
Court,  consisting  of  tlie  Justices  Frere  and  Holhiway,  wliicli  was,  in  sulistance,  as 
follows  :  — 

The  Coiut  fiist  "on  idcied.w  he  h-r  a  Widow  wilhoui  tl.e  authority  of  lier  Ihishand 
could  make  an  adoption  ;  and  stated  that  on  the  first  argument  the  affirmative  had 
been  assumed,  on  the  autliority  of  the  note  of  Mr.  Colebrooke  to  the  Mitacshnra,  and 
that  it  had  been  assumed,  that  Mr.  Colel>rooke  in  his  note  meant  to  include  all  tiu' 
followers  of  the  Mitacshara,  and  consequently  the  whole  of  the  inhabitants  of 
Southern  India,  nnd  the  Court  had  felt  it  impossil)le  to  overrule  the  oinnion  of  a 
Jurist  so  eminent  as  Mr.  Colebrooke;  l)Ut  that,  when  the  note  was  e.xaniined.  it 
really  only  applied  to  Schools  other  than  those  of  Southern  India:  and  tliis  point 
of  law  was  then  re-argued.  Secondly,  that,  as  to  the  decided  cases,  the  case  of 
Veerapei-mal  FiUay  v.  Xariaiii  I'illay  (1  Strange's  Mad.  Hep.  p.  i)l)  was  connnented 
on,  and  two  dicta  of  Sir  Thomas  Strange  contrasted — one,  "  that  the  consent  of  the 
Husband  was  indispensable  to  adoption  into  his  family;"  and  the  other,  that, 
"  according  to  the  doctrine  of  the  Benares  and  Maharashtra  schools,  prevailing  in 
the  Peninsula,  it  (that  is,  the  consent  of  the  Husband)  may  be  sup-[413]-plied  by 
that  of  his  kindred,  her  natural  (lUardians."  The  Court  also  referred  to  the 
preface  of  Colebrooke,  p.  iv.,  and  W.  H.  Macnaghten,  Vol.  I.  jiref.  x.\i.,  as  to  the 
existence  of  five  different  Schools  of  law,  of  which  the  Benares  School  and  the 
Mahratta  were  two;  and  observed,  tliat  it  was  quite  clear,  that  Sir  Thomas 
Strange  thought,  and  stated  that  adoption  by  a  Widow,  with  the  assent  of  her 
Husband's  male  relations,  would  lie  valid,  and  that  such  was  the  rule  in  Southern 
India.  That  in  the  Bombaj'  Presidency  it  was  clear,  that  the  Widow  might,  with- 
out the  consent  of  the  Husband,  adopt  a  child.  The  Court  then  referred  to  the  case 
No.  161  of  1856  (Madras  Sudder  Decisions  for  1858,  pp.  5,  6),  where  the  Sudder 
Court  held,  that  the  authorization  of  the  Husband  was  supplied  by  that  of  his 
Nephew  and  nearest  male  relation.  Two  other  cases  of  inferior  Courts  were  also 
referred  to,  one  in  1850,  before  the  Civil  Court  of  Trichinopoly,  and  the  otlier, 
in  1863,  before  the  Court  of  the  Principal  Sudder  Ameen  of  Madura,  which  declared 
the  assent  of  a  male  relation  sufficient  to  authorize  the  adoption  of  a  Son  to  the 
deceased  Husband.  Three  French  cases  of  the  appellate  Court  at  Pondicherry  were 
also  referred  to,  in  one  of  which,  dated  the  15th  of  June,  1844,  that  Court  declared, 
that  it  was  the  recognized  doctrine,  that  in  certain  parts  of  India  the  consent  of 
the  Husband  ''  peut-etre  remplacee  par  co-nsenteme?it  des  parents  de  sa  famille,  et 
qu'il  parait  certain,  qu'il  est  (Ftixar/e  im /nemo rial  d  Pondi-clierry  de  se  contenter  de 
cette  dermere  autm-isation:"  The  case  of  Raja  Hainvun  Chidl  Sin;/  v.  Koonier 
Gunsheam  Sing  (2  Knapp's  P.C.  Cases,  203)  was  relied  on  as  an  express  decision, 
showing  that  there  are  places  governed  by  the  Benares  school  of  law  in  which  no 
assent  but  that  of  the  [414]  Husband  is  sufficient  to  validate  a  Widow's  adoption. 
The  Court  then,  after  commenting  on  the  above  cases,  came  to  the  conclusion,  that 
there  was  not  such  a  weight  of  judicial  authority  as  could  exonerate  them  from 
scrutinizing  the  original  authorities  upon  the  suljject,  which  the  Court  proceeded 
to  do  in  an  elaborate  manner.  The  Court  considered  the  Dattaca  Mimamsa  of 
Nanda  Pandita  as  an  authority,  that  the  Widow  could  neither  give  nor  receive  a 
Son,  and  referred  to  the  fiction  of  law  which  renders  the  adoption  a  sort  of 
symbolical  begetting,  and  that  the  giving  and  receiving  lay  under  the  same  pro- 
hibition. The  Court  then  referred  to  the  Smriti  Chandrica  and  the  Dattaca  Chan- 
drica,  works  of  Devanda  Bhatta,  and  his  opinion,  that  a  Son  might  be  given  by  a 
Mother,  if  the  gift  be  authorized  by  an  independent  male,  and  that  the  assent  of  the 
Husband  stood  upon  precisely  the  same  footing  in  the  cases  of  giving  and  of 
receiving.  The  works  of  Vidya  Narainsamy  were  next  referred  to,  as  having  great 
weight  in  the  Madras  school  of  law,  and  particvdarly  a  work  called  Madhavyam,  a 
commentary  upon  Parasara  Smriti  of  great  authority  in  Southern  India  ;  and  the 
Court  referred  to  the  analogy  derived  from  the  power  to  the  Widow  to  have  a  Son 
actually  begotten  to  her  Husband,  observing  that  as  the  woman  in  former  ages 
might  after  her  Husband's  death  procure  a  natural  Son,  so  with  permission  she 
might  also  procure  a  given  Son,  citing  the  passage,  "  In  the  same  way  the  adoption 

395 


XII  MOORE  IND.  APP..  «6  COLMX'TOR  OF  MADURA 

of  a  Son  l)y  a  Widuw,  with  the  peruiission  of  the  Father,  etc.,  c-aiinot  be  censurable 
in  the  Kali  age,"  and  that  the  "  et-cetera  "  in  these  passages  must  not  be  neglected. 
That    Sri    Kama    Pandita,    an    authority   very    generally   cited    in    Southern   [415] 
India,  showed  historically,  that  the  Widow  was  permitted  when  childless,  and  her 
Husband  dead,  or  absent  on  a  pilgrimage,  to  procure  the  begetting  of  a  Son  upon 
herself  and  on  behalf  of  Iter  Husband  ;  that  this  original  permission  had-  in  the 
j)resent  age  been  repealed  ;   but  that  as  there  was  a  paramount  necessity  for  a  Son, 
she  might,  in  circumstances  formerly  authorizing  her  to  procure  the  begetting  of 
a  Son,  adopt  one  :  and  the  result  of  his  opinion  unquestionably  was,  that  she  was  not 
only  authorized.  I)ut  morally  bound,  to  adopt.     The  Court  declined  to  attach  any 
weight  to  Pundits'  opinions,  and  held,  that  there  are  material  differences  between 
tiie  several  subordinate  Schools,  and  that  those  differences  had  been  always  recog- 
nized, remarking,  that  it  had  been  forcibly  said,  that  there  was  positive  judicial 
authority  affirming  the  Widow's  right  to  adopt  without  the  consent  of  her  deceased 
Husband,   and  that  for  more  than   forty  years  that  had  been  the  understanding 
of  the  profession,  and  that  it  would  be  very  mischievous  to  disturb  what  had  so 
long  been  supposed  settled.     The  Court  then  referred  to  Menu,  ch.  IX.  sees.  64  to 
68.  and  to  the  practice  which  had  prevailed  before  his  time,  for  women  of  the  twice- 
born   classes  to   have  children    raised   by   a  Brother   or   other  near    relation   com- 
missioned for  the  purpose,  and  to  the  Mitacshara,  ch.  I.  s.  xi.  pi.  5,  in  which  the 
Wife's  Son  is  defined  as  the  "  child  begotten  by  another  person,  namely  by  a  kins- 
man (Sapinda)  or  liy  a  Brother  of  tiie  Husband."  and  was  prepared  to  expect,  as 
in  other  systems  of  law,  that  a  doctrine,  although  in  itself  obsolete,  had  fructified, 
and  produced  visil.ile  consequences  upon  existent  law.     That  as  the  Brother  of  the 
Husband,  or  Sapinda,  was  the  person  entitled  so  [416]  to  procreate,  looking  at  the 
analogies  derivable  from  the  ancient  law,  to  admit  the  assent  of  a  Sapinda  to  the 
adoption  by  a  Widow  was  a  perfectly  logical  inference.     The  Court  was  of  opinion, 
tliat  in  confirmation  of  an  express  decision,  it  had  had  the  authority  of  Devanda 
Bhatta,  of  Vidya  Naramasawmy,  and  of  Sri    Krishna,  though  opposed  to  that  of 
Nanda  Pandita,  who,  however,   in  denying  the  power  of  the  Widow  to   adopt  at 
all,  was  opposed  to  the  Writers  of  all  Schools,  and  whose  reasoning  showed,  that  he 
considered  the  giving  and  receiving  to  rest  upon  the  same  footing,  and  held  that 
the  weight  of  mere  authority  was  clearly  in  favour  of  the  capacity  of  the  Widow  to 
adopt.     The  Court  considered,  that  the  question  of  the   Sonship  to  the  deceased 
could  in  no  way  depend  upon  the  title  or  absence  of  title  of  others  to  the  reversion, 
as   presumptive  heirs  were  always   disinherited  by  adoption.     And  the  Court  re- 
ferred to  the  necessity  of  the  permission  of  an   independent  male,  an  account  of 
the  woman's  dependency,  citing  the  Smriti  Chandrica,  sec.  I.  31,  32,  which  speaks 
of  the  need  of  an  independent  male,  and  does  not  seem  to  care  who  the  male  is ;  and 
also  Mr.  Ellis's  remark,  that  the  genius  of  Hindoo  law  allows  substitution  in  almost 
every  conceivable  case.     As  to  Authors  of  other  Schools,  although  the  Court  denied 
to  them  the  title  of  authorities  in  Madras,  yet  it  thought  it  important  to  see  how 
these  Authors  had  developed  and  applied  the  rule,  and  referred  to  the  Author  of 
Datta  Kaustubha.  and  his  reasons  that,  as  the  act  of  adoption  is  one  plainly  en- 
joined and  obligatory,  no  dissent  of  kinsmen  could  prevent  the  Widow  from  doing 
it.  and  that  their  assent  was  not   needed.     As  to  the  consent  of  all  the  relatives 
being  necessary,  the  Court  held,  so  far  as  the  weight  of  authority  went,  there  was 
no  [417]  foundation  for  the  doctrine  that  the  assent  of  all  the  Sapindas  is  necessary, 
and  that,   founded  as  the  doctrine  clearly  was  upon  the  old   principle  of  actual 
begetting  by  a  Brother,  or  a  Sapinda,  it  would  be  strange  if  it  were  so.     The  Court 
further  held,  that  the  assent  of  any  one  of  the  Sapindas  would  suffice,  and  at  all 
events  tlie  will  of  the  majority  of  individual  members  must  be  taken  as  the  will 
of  the  whole  body.     As  to  the  nature  of  the  assent  given  in  this  case,  the  Court 
held  it  clearly  established,  that  not  only  some  of  the  Sapindas,  but  a  majority  of 
them  had  given  their  assent.     The  Court  did  not  dissent  from  the  Civil  Judge  in 
finding-  that  Ranee  Moottoo  Veroyee  had   assented,  but  considered  that  a  woman 
herself  dependent  could  not  supply  the  want  of  independence  upon  the  part  of  the 
Wife.     Upon  the  pedigree,  the  Court  thought  that  the  evidence  for  the  Plaintiff 
as  to  pedigree  was  entitled  to  more  weight  than  that  for  the  defence  :  and  that  a 
witness,  named  Ram  Rajah,  was  present  at  the  adoption,  and  assented  to  it.     That 
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as  to  Sevasaniy  Taver,  it  was  clear  that  hi'  >;avc  a  sulisL'niiLMit  assent,  if  siuli  as-eni 
would  avail,  aud  rofeiied  to  tiie  inaxiin  of  law  ado]it(.'d  in  India,  tlial  tlie  al)sento  of 
jiositivf  dissent  sliould  be  taken  as  assent.  The  IIii;li  Court  finally  held,  that  tiie 
Widow  intended  to  adopt  to  herself  and  her  deceased  Uusliand,  and  consei|uently 
the  conehision.s  of  the  Court  were,  first,  that  the  Widow  of  tiie  late  Zenjindar  had 
made  a  valid  adoption.  Second,  that  she  made  it  with  the  consent  of  the  majority 
of  her  Husband's  Sapindas.  Third,  that  all  the  Sapinda.s  then  living  had  been 
proved  to  have  assented.  Fourth,  on  the  question  of  maintenance  to  the  Widow, 
the  Court  thought  Rs.  10,000  per  annum  not  excessive;  and  dismissed  the  appeals, 
[418]  subject  to  the  modification,  as  to  maintenance,  before  stated,  but  without 
costs  (a). 

There  were  three  appeals  from  the  decrees  founded  on  tiiis  judgment .  The 
appeals  were  consolidated  and  heard  together. 

Mr.  Forsyth,  Q.C.,  and  Mr.  I'outifex,  appeared  for  the  Collector  of  Madura. 

Mr.  Mellish,  Q.C.,  and  Mr.  F.  C.  J.  Millar,  for  Ranee  Kunjara  and  Mangala- 
swara,  the  Appellants  in  the  second  appeal,  and  Respondents  in  the  third  aiqieal. 

Sir  R.  Palmer,  Q.C.,  Mr.  Coleridge,  Q.C.,  Mr.  Mundell,  Q.C.,  aud  Mr.  Mackeson, 
Q.C.,  for  the  Respondent,  Ramalinga,  in  the  first  two  appeals. 

In  support  of  the  first  apjieal  it  was  contended,  on  behalf  of  the  Collector,  that 
by  the  evidence  it  was  established,  that  at  the  date  of  the  alleged  adoption  there 
was  not  any  person,  who  could  be  capable  of  inheriting  the  zemindary  upon  the 
decease  of  Ranee  Parvata  Nachear,  and  that  it  mu.st,  therefore,  fall  by  escheat 
to  the  Government,  on  the  happening  of  that  event.  That  according  to  the  Hindoo 
law  applicable  to  the  District  where  the  zemindary  is  situate,  a  Widow  was  in- 
capable of  adopting  a  Son  unless  expressly  authorized  by  her  Husband;  and  that  it 
was  proved,  that  Ranee  Parvata  Naehear  had  not  any  such  authority  from  her 
Husband,  Ramasamy^  aud  could  not,  therefore,  adopt  the  Respondent,  Ramalinga. 
That  the  alleged  adoption  was  originally  intended  to  [419]  take  effect,  and  was  made 
so  as  not  to  interfere  with  the  life  interest  of  Ranee  Parvata  Naehear  in  the 
zemindary,  and  tliat  such  adoption,  even  if  she  liad  the  power  to  adopt,  was  in- 
sufficient to  create  any  right  in  the  Respondent,  Ramalinga,  to  inherit  the  zemindary 
at  her  death.  That  Ranee  Parvata  Naehear  had  no  power  to  alienate  or  affect  the 
zemindary  beyond  her  own  life  estate;  aud  tliat  the  conclusions  of  the  Coui't  below 
taken  on  the  facts  were  not  warranted  by  the  evi'dence  in  tlie  suits. 

The  Appellants  in  the  second  appeal,  Anandai  aud  Mangalaswara,  the  Mother 
and  Daughter  of  the  deceased  Zemindar.  Ramasamy,  submitted,  that  the  authority 
or  permission  of  the  deceased  Husband  was  indispensable  to  a  valid  adoi)tiou  being 
made  by  any  Widow  on  his  behalf,  aud  that  in  the  absence  of  any  such  authority  or 
permission,  the  adoption  as  alleged  by  Ranee  Parvata  Naehear,  of  tlie  Respondent, 
Ramalinga,  was  invalid  and  of  no  effect ;  that  even  if,  in  the  absence  of  authority 
or  permission  from  her  deceased  Husband,  the  consent  or  authority  of  his  relatives 
was  sufficient  to  render  valid  such  adoption,  all  the  relatives  must  concur  in  such 
consent,  either  at  the  time  or  previously  to  tlie  adojition  being  made,  which  had  not 
been  done  in  this  case;  and  that  the  whole  proceeding  by  Ranee  Parvata  Naehear, 
called  an  adoption,  was  not  iu  fact,  uor  was  it  intended  to  be,  a  bona  fide  adoption 
of  Ramalinga,  but  was  a  device  and  contrivance  by  Ranee  Parvata  Naehear,  to 
transfer  the  zemindary  and  propei'ty  in  perpetuity  to  herself  and  her  nominee  ;  that 
if  any  adoption  was  really  effected,  such  adoption  was  simply  an  adoption  10 
Ranee  Parvata  Naehear  herself,  which  could  have  no  influence  or  eft'ect  in  the 
devolution  [420]  of  the  property  of  her  deceased  Husband.  That  these  Appellants, 
as  the  next  heirs  in  succession,  were  entitled  to  succeed  to  the  zemindary  and 
property  upon  the  death  of  Ranee  Parvata  Naehear,  and  to  have  their  rights  with 
reference  thereto  declared. 

For  the  Respondent,  Ramalinga,  it  was  urged,  that  the  adoption  Ijy  Ranee 
Parvata  Naehear  of  him  as  Son  to  her  late  Husband,  and  heir  to  the  zemindary, 
Ramasamy,  was  valid ;  that  even  if  the  rule,  as  contended  for  by  the  Appellants,  had 

(a)  The  judgment  was  a  full  and  elaborate  disquisition  on  the  law  prevailing 
in  Southern  India,  with  respect  to  adoption.  It  will  be  found  reported  in  2  Mad. 
High  Court  Cases,  206. 
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in  the  earliest  stage  of  Hindoo  Law  been,  that  no  adofition  l)y  a  Widow  was  valid, 
yet  in  later  times  an  adoption  by  the  Widow  was  considered  valid,  if  made  by  the 
authority  of  the  Husband,  as  was  the  law  now  received  in  Bengal ;  that  in  the 
Dravada  Country,  south  of  the  Peninsula,  where  Ramnad  is  situate,  the  adojition  by 
a  Widow,  if  made  with  the  sanction  of  the  relatives  of  the  Husband,  was  valid, 
according  to  the  law  prevailing  in  Southern  India.  That  the  adoption  of  a  Son  by 
a  Widow  was  derived  from:  analogy  to  the  obsolete  doctrine  of  a  Son  procreated  to  a 
Widow  by  a  Sapinda  as  heir;  that  the  Sanscrit  authorities  in  force  in  the  Dravada 
Country  "for  the  last  five  hundred  years  were  uniformly  in  favour  of  such  adoptions  ; 
that  the  Futwas  of  the  Pundits  of  the  Zillah  and  Sudder  Courts  throughout  the 
Dravada  Country  were  also  in  favour  of  such  adojJtions  ;  that  the  decided  cases  in 
the  Madras  Courts  had  upheld  such  adoptions,  the  Text  and  other  European  Writers 
agreeing  in  stating  such  to  be  the  law  and  practice  in  Southern  India,  whicli  for 
forty  years  had  been  the  received  opinion  of  the  profession  at  Madras. 

As  to  the  power  of  a  Widow  by  the  Hindoo  Law  and  custom  current  in  the 
Dravada  Country  to  [421]  adopt  a  Son  to  her  deceased  Husband  without  his 
authority,  either  express  or  implied,  given  to  her  in  his  lifetime,  though  with  the 
consent  of  his  kindred,  and  the  authorities  received  in  Southern  India,  the  Respon- 
dents cited  Morley's  Dig.  Vol.  I.  pp.  clxxxis.  cciii.  Colebrooke  on  Inheritance, 
Intro,  p.  iv. ;  Datta  Madharinga,  or  the  Dattaka  Mimansa  of  Madhavacharya ; 
Datta  -  Mimansa  of  Nanda  Pandita  ;  Note  by  Mr.  Ellis  in  Strange's 
•Hindu  Law,"  Vol.  II.  p.  162  [2nd  Ed.];  W.  H.  Macnaghten's  "Hindu 
Law,"  Vol.  I.  Pref.  xxii.  ;  Elberling  on  Inheritance,  ch.  III.  sees.  .32,  3,  4,  p.  16. 
They  also  referred  to  the  decrees  transmitted  with  the  record,  of  the  French 
appellate  Court  at  Pondicherry,  respectively  dated  the  15th  of  March,  1826  ;  the  15th 
of  June,  ISi-t  ;  the  2nd  of  December,  1848.  A  decree  of  the  Court  at  Trichinopoly, 
dated  21st  of  June,  1850;  of  the  Court  at  Pondicherry,  dated  the  7th  of  December, 
1850.  A  decree  of  the  Court  at  Pondicherry,  dated  the  4th  of  November,  1856,  and 
of  the  Court  at  Taujore,  dated  the  19th  of  March,  1864,  allowing  a  Widow  to  adopt 
a  Son  without  the  authority  of  her  Husband. 

On  the  general  law  of  adoption  the  following  native  authorities  and  Text  writers 
were  cited  and  relied  on  by  both  sides: — The  Parasara  Madhaviya  ;  the  Vyarahara 
Madhavya  by  Madhavachar3^a,  referred  to  in  Strange's  Manual  of  Hindoo  Law, 
pars.  72,  7-3,  353  ;  Mahabharata,  ch.  103  ;  the  Viramitrodaya,  referred  to  in  Suther- 
land on  Adoption,  Synopsis,  note  vi.  p.  235  :  Vyuvuharu  Muyookhu,  [Trans,  by 
Borradaile,]  ch.  IV.  sec.  V.  pi.  17;  Vyarahara  Koustoobha,  referred  to  in  Morley's 
Dig.,  Vol.  I.  Intro,  p.  ccvii. ;  Strange's  "  Hindu  Law,"  Vol.  I.  p.  79  ;  ib.  Vol.  II.,  p.  92, 
•"i,  9,  9G,  [422]  115,  168.  The  Mitacshara  of  Vijayaneswara  by  Colebrooke,  ch.  I. 
sec.  xi.  pi.  9,  note;  ih.  Stoke's  "  Hindu  Law,"  p.  415;  Subodhini,  a  Connnentary  on 
the  Mitacshara,  by  Visvesvara  Bhatta,  Colebrooke,  ch.  I.  sec.  xi.  pi.  9  ;  Morley's  Dig., 
Vol.  I.  Intro,  p.  ccxvii. ;  Ward's  "  View  of  the  History,  etc.,  of  the  Hindoos,"  Vol.  I. 
p.  447  ;  Balam.  Bhatta's  Coium.  on  the  Mitacshara  of  Vijayaneswara;  Sutherland  on 
Adoption,  Synopsis,  note  p.  236 ;  Colebrooke  on  Inheritance,  pref.  p.  ix.  :  W.  H. 
Macnaghten's  "  Hindo  Law,"  Vol.  I.  p.  66 ;  Datta  Mimansa,  by  Sri  Rama  Pandita  ; 
ib.  sec.  I.  pi.  15.  18.  sec.  IV.  pi.  10;  Stoke's  "Hindu  Law,"  pp.  415,  534,  5,  573; 
Dattaka-Chandrika  of  Devanda  Bhatta,  sec.  I.  pi;  31,  32  [Trans,  by  Sutherland]; 
Dattaka-Mimansa  of  Nanda  Pandita,  sees.  15,  16;  ib.,  Sutherland,  Note  x.  p.  236; 
Vyavahara  Durpanum  ;  Datta  Mohodadhi ;  Datta  Grahana  Deepika  by  Narayana 
Choodamony  Deetchita  :  Datta  Pootra  Vidhi  ;  Datta  Ratnakara,  by  Dharma  Raja 
Deekshita ;  Datta  Chandrica,  by  Pattra  Achariya  ;  (cited  in  Sudder  Court,  Dec, 
1854,  pp.  42-5)  ;  Daya-Krama  Sangraha.  And,  in  addition  to  the  above  ancient 
authorities  collected  and  used  in  the  High  Court,  the  following  cases  and  authorities 
from  English  and  Indian  reports  were  also  cited: — Veera perm-all  Pillay  v.  Nwrratn 
PUJay  (1  Strange's  Mad.  Cases,  91)  ;  Raja  Haimum-  Ghull  Sing  v.  Koomer  Gimsheam 
Sing  (2  Knapp's  P.C.  Cases,  203) ;  Janki  Dibeh  v.  Suda  Sheo  Eai  (1  Sud.  Dew.  Ad. 
Rep.  197) ;  Raja-  Shiuiuhere  Mull  v.  Ranee  Diiiaj  Konumr  (2  Sud.  Dew.  Ad.  Rep. 
169);  Atrhema  v.  Rungama-  (4  Moore's  Ind.  App.  Cases,  1);  Sreenarain'  Rai  v.  Bln/a 
Jha  (2  Sud.  Dew.  Ad.  Rep.  27);  Mii.'isumat  Bhoohun  Moyee  Dehia  v.  Ram  [423] 
Ki^hore  Achairj  ChoirdJiry  (10  Moore's  Ind.  App.  Cases,  279);  Sree  Brijh/iookiinjee 
Muharnj  v.  Sree  Gokoolootsaojee  (1  Borr.  Bom.  Rep.  193)  ;  Ifuebut  Rao  Mankur  v. 
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(jiti'diiJ  Ildii  Biiliriiiit  Rail  Miiiiku:  (i  Uorr.  Hcnn,  Hup.  7."))  :  A/'jxiiiieiii/<ir  v.  Ahiiuilvo 
Aininal  (Mad.  Sud.  Dec.  1.S5S,  pp.  5,  6):  V irhiidn)  II iirriihmlni  v.  liaie  Hanef  ('J 
Morris,  IJoin.  Rej).   1). 

As  to  the  eli'eet  to  be  given  to  the  Futwas  of  tlie  I'undit.s,  as  authority  wlieie 
they  are  ajjparently  irreconcilable  with  the  opinion.s  of  approved  Text  Writers  on 
Hindoo  law,  the  cases  of  Mi/iih  Boyee  v.  Ootaram  (8  Moore's  Ind.  App.  Ca.ses,  400) 
and  The  Collector  of  Masulipalain  v.  Cavaly  Vencata.  XftrrainapaJi  (8  Moore's  Ind. 
App.  Cases,  529)  were  referred  to. 

With  respect  to  discretion  of  the  Court  in  awardinir  the  qunntiim  of  main- 
tenance to  the  Widow,  Exp.  Jiinaky  I' niiiuih  {i  Strange's  Mad.  Cases,  285,  288)  was 
referred  to. 

Their  Lordships  reserved  judgment,  which  was  now  pronounced  l)y 

The  Right  Hon.  Sir  James  W.  Colvile  (May  21,  18G8). — The  principal  que.stion 
raised  by  these  appeals  is  the  validity  of  an  ado]iti()u  made  by  tlie  Widow  of  tiic 
last  male  Zemindar  of  Ramnad. 

His  title  to  that  zemindary,  which  is  of  great  extent,  and,  like  many  of  tlie  large 
zemindaries  in  the  south  of  India,  in  the  nature  of  a  Raj,  or  Principality,  descend- 
ible to  a  single  heir,  was  thus  derived.  In  1795  the  then  Zemindar,  Moottoo 
Ramalinga  Sathupathy,  having  rebelled  against  the  Government  of  the  East  India 
Company,  was  deprived  of  his  zemindary,  [424]  which  in  the  month  of  July  in  that 
year  was  granted  to  his  Sister,  Ranee  Mangalaswara  Nachear.  Her  title  was  con- 
firmed by  a  formal  Sunnud,  executed  on  the  22nd  of  April,  1803,  by  Lord  Clive,  the 
then  Governor  of  Madras,  which  granted  the  zenjindary  to  her,  her  heirs,  successors, 
and  assigns.  She  was  married  to  Raniasamy  Taver.  who  died  some  time  between 
1797  and  1804;  and  in  the  latter  year  Ranee  Mangalaswara  Nachear,  then  a 
W'idow,  and  professing  to  act  under  a  written  agreement  between  her  and  her  late 
Husband,  adopted  one  Annasamy,  his  Nephew,  whose  title  slie  afterwards  confirmed 
by  a  Will  executed  on  the  11th  of  Ajiril,  1807.  She  died  in  that  year,  and  was 
succeeded  by  Annasamy.  He  had  seven  Wives,  of  whom  only  his  chief  Wife,  Mootoo 
Veroyee  Nachear,  and  the  Appellant,  Ranee  Kiinjara,  need  be  mentioned,  but  had 
no  male  issue  by  any  of  them.  And  on  the  26th  of  January,  1820,  he  adopted  a  Son, 
Ramasamy,  who  was  the  natural  Brother  of  Mootoo  Veroyee  Nachear,  and,  by  a 
testamentary  instrument  of  that  date,  confirmed  that  adoption,  stating  it  to  have 
been  made  "  by  himself  and  his  chief  Wife,  Mootoo  Veroyee  Nachear  unanimously." 
He  died  in  February,  1820,  and  was  succeeded  by  Ramasamy,  who  died  in  1830, 
without  male  issue,  but  leaving  a  W^idow,  the  Respondent,  Ranee  Parvata  Nachear, 
and  two  infant  Daughters,  Mangalaswara  and  Doraraja,  surviving  him.  It  is 
unnecessary  to  notice  the  unsuccessful  suits  l>y  which  the  titles  of  Annasamy  and 
Ramasamy  were  impeached  during  their  lives,  though  some  of  the  proceedings  in 
them  help  to  swell  the  voluminous  record  before  their  Lordships.  The  title  of 
Ramasamy  to  the  zemindar}',  as  stated  above,  is  the  common  ground  of  all  the 
[425]  parties  to  this  litigation,  and,  on  the  consideration  of  these  appeals,  must  be 
taken  to  be  incontestable. 

On  the  death  of  Ramasamy,  without  male  issue,  his  successor  in  the  zemindary, 
according  to  the  course  of  succession  ab  intestato,  was  his  Widow.  He  had,  how- 
ever, two  days  liefore  his  death,  addressed  to  the  Collector,  as  the  representative  of 
Government,  the  arzi  of  the  19th  of  April,  1830.  In  that  document,  after  stating 
that  he  was  suffering  from  small-pox,  and  that  the  issue  of  his  illness  was  uncertain, 
he  expressed  himse^l'  ir  follows  :  "  I  have  made  an  arrangement  that  my  Mother, 
Ranee  Mootoo  Veroyee,  who  is  my  Guardian  in  every  respect,  and  who  holds  chief 
right  to  this  zemindary,  should  enjoy  this  zemindary  and  all  other  things  ;  pay 
,  peishkist  to  the  Cirkar  ;  maintain  my  royal  Wife,  my  Daughter,  Mangalaswara, 
of  five  years  old,  and  her  younger  Sister,  a  small  cliild  ;  and  when  these  children 
shall  attain  their  proper  age,  to  make  an  arrangement  with  regard  to  their  right 
to  the  zemindary,  and  continue  the  same  ;  that  my  natural  Brother,  Mootoo  Chella 
Taver,  should  manage  tlie  affairs  of  the  zemindary  until  my  childrei  Jiall  attain 
their  proper  age  ;  and  I  have  i.ssued  necessary  orders  for  the  strict  observance  of  the 
above  arrangement." 

The  affairs  of  the  zemindary  seem  to  have  been  managed  under  this  arrangement 
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between  1830  and  1S40.  Tlie  Respondent,  Ranee  Pavvata  Xachear,  is  said  to  have 
been  herself  very  younp;  at  the  date  of  her  Husband's  death  ;  her  children  were 
infants  ;  and  the  Mother-in-law  was  probably  tlie  only  member  of  the  family  witli 
any  capacity  for  business.  In  1S4(),  Man<ralaswara,  tlie  Dau^'hter  of  Ilamasaniy, 
who  had  previously  been  married,  died  after  giving  [426]  birth  to  a  male  child. 
who  did  not  survive  her.  About  that  time  differences  arose  Ijetween  Ranee  Parvata 
Nachear  and  her  Mother-in-law,  who  appears  to  have  set  up  some  claim  to  the 
zomindary  in  her  own  right.  The  Board  of  Revenue,  acting  .is  Court  of  Wards, 
intei-vened ;  appointed,  in  April,  1840,  Ranee  Parvata  Nachear  Guardian  of 
Dorarajah,  her  infant  Daughter,  in  the  place  of  Mootoo  Veroyee  :  and  assumed  the 
management  of  the  estate,  treating  apparently  Dorarajah  as  d€  facto  Zemindar, 
either  by  virtue  of  the  arzi  executed  by  Ramasamy,  or  by  reason  of  Ranee  Parvata 
Nachear's  waiver  of  her  rights  in  favour  of  her  infant  Daughter. 

Dorarajah  died  on  the  24th  of  September,  1845.  She  had  [ireviously  been 
married,  and  having  no  children,  attempted,  on  the  day  before  her  death,  to  adojit 
as  a  Son  a  child  named  Anandai.  By  the  document,  called  her  Will,  she  declared, 
however,  that  this  person  would  onh^  be  entitled  to  the  zemiiidary  in  succession  io 
her  Mother,  Ranee  Parvata  Nachear,  whom  she  calls  "  the  cliief  heiress  to  the  zemin- 
dary."  This  adoption  was  communicated  to  the  Collector  by  a  Letter  of  the  23rd 
of  September,  1845,  but  was  treated  by  him  as  invalid  under  the  25th  section  of  Mad. 
Reg.  V.  of  1804,  because  made  by  a  disqualified  landholder  without  the  consent  of  the 
Court  of  Wards.  The  right  of  Ranee  Parvata  Nachear  to  the  zemindary,  as  heiress 
either  to  her  Husband  or  to  her  Daughter,  was,  therefore,  recognized  by  the  Revenue 
authorities,  who,  in  April,  1840,  put  her  in  possession  of  it  as  a  (lualified  proprietur. 
and  relinquished  the  management  of  it  to  her. 

In  the  meantime,  and  ever  since  1840,  Mootoo  Veroyee  had  been  engaged  in 
active  litigation  with  [427]  Ranee  Parvata  Nachear  and  others  for  the  enforcement 
of  her  alleged  rights  to  the  zemindary.  The  proceedings  in  her  last  suit  are  set 
forth  in  the  record.  For  the  most  part  they  have  no  bearing  upon  any  of  the 
questions  which  their  Lordships  have  now  to  determine  :  and  it  is  unnecessary  to 
notice  any  of  them,  except  the  supplemental  rejoinder,  which  was  filed  by  Ranee 
Parvata  Nachear  on  the  6th  of  March,  1846  ;  and  the  Razenamah,  or  agreement  of 
compromise,  by  which  this  litigation  was  terminated  on  the  26th  of  February, 
1847.  In  the  former  Ranee  Parvata  Nachear  asserted,  apparently  for  the  first  time, 
a  right  to  adopt  a  Son  to  her  Husband,  either  under  an  alleged  authority  from  him. 
in  the  event,  which  had  happened,  of  both  his  Daughters  dying  without  issue,  or 
under  the  more  general  power  of  adoption  which  is  disputed  on  these  appeals.  By 
the  latter,  Mootoo  Veroyee,  in  consideration  of  the  provision  made  for  her  and  her 
Foster-sou,  Sevasamy,  declared  that  Ranee  Parvata  Nachear  might  thenceforward 
enjoy  the  zemindary  for  ever  ;  and,  besides,  might  adopt  a  Son  at  her  pleasure,  a< 
specified  in  the  supplemental  rejoinder. 

It  is  clear,  therefore,  that  whatever  obscurity  and  confusion  there  may  be  in  the 
history  of  the  zemindary  and  its  management  between  the  death  of  Ramasamy  in 
1830,  and  the  month  of  May,  1847,  Ranee  Parvata  Nachear  was  at  the  last-men- 
tioned date  in  undisputed  possession  as  Zemindar  of  Ramnad. 

In  that  state  of  things  she  made  the  adoption  which  is  the  subject  of  the  present 
dispute.  On  the  19th  of  May,  1847,  she  gave  notice  to  the  Collector  of  her  intention 
to  adopt  her  Sister's  younger  Son,  and  invited  him  to  Ije  present  at  the  ceremony. 
On  [428]  the  24th  of  the  same  month  she  formally  adopted  the  Respondent.  Rama- 
linga.  It  is  admitted  that  all  the  requisite  ceremonies  were  duly  performed,  and 
that  the  adoption  cannot  be  impeached,  except  on  the  ground  of  the  insufficiency  ot 
her  power  to  make  one.  The  Board  of  Revenue,  by  an  Order,  dated  the  10th  of 
Jlarch,  1849,  declared  that  the  adoption  was  invalid,  and  that  on  the  death  of  Ranee 
Parvata  Nachear  the  zemindary  would  escheat  to  Government.  On  the  23rd  of  .July. 
1855,  the  Madras  Government  set  aside  this  Order,  and  determined  to  recognize  the 
adoption  until  it  should  be  declared  invalid  by  a  decree  of  a  Civil  Court.  But  on 
the  29th  of  October,  1855.  the  same  Government  cancelled  its  former  Order,  and 
confirmed  the  Order  of  the  Board  of  Revenue  of  the  10th  of  March,  1849  ;  and 
caused  this,  its  final  determination,  to  be  intimated  to  Ranee  Parvata  Nachear 
through  the  Collector,  by  a  Letter  dated  the  15th  of  November  1855. 
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The  first  of  the  suits  out  of  which  these  appeals  arise  (No.  3  oi 
1856)  was  instituted  in  that  year  by  Ranee  Kunjara,  claiming,  as  the 
last  surviving  Wife  of  Annasamy,  and  her  Daughter,  Mangalaswani,  against 
Ranee  Parvata  Nachear  alone.  They  impeached  the  validity  of  the  adoption, 
insisted  that  on  Ranee  Parvata  Nacheiir's  deatli  Ranee  Kunjara,  as  the  next  in 
succession,  would  he  entitled  to  the  zemindary.  and  claimed  maintenance  in  the 
meantime.  Ranee  Parvata  Nachear,  by  her  answer,  alleged  that  Ranee  Kunjara 
was  not  the  Wife  but  the  Concubine  of  Annasamy  and  could  have  no  title  to  the 
zemindary.  Various  persons  afterwards  intervened  undei'  different  titles,  and 
were  all,  by  supplemental  plaint,  made  parties  Defendants  to  this  suit.  But  none  of 
them,  [429]  except  the  Respondent.  Ramalinga.  and  the  Collector,  are  parties  to 
these  appeals,  or  have  any  interest  therein. 

The  second  of  the  two  suits  (No.  1  of  1860)  was  brouglit,  in  February  of  that  year, 
by  the  Respondent.  Ramalinga,  who  had  then  attained  his  majority,  against  Ranee 
Parvata  Nachear  and  the  Collector.  Against  the  latter  it  sought  to  have  the  before- 
mentioned  Order  of  intimation  of  the  15th  of  November,  1855,  set  aside  as  illegal  ; 
and  against  the  former  it  prayed  that  immediate  possession  of  the  zemindary  might 
lie  adjudged  to  the  Respondent,  Ramalinga. 

The  second  suit  was  the  fir.st  heard,  and  by  his  decree,  dated  the  18th  of  March, 
1861,  the  Civil  Judge  ordered,  tliat  the  Order  of  the  Collector  of  the  loth  of 
November,  1855,  and  his  Orders  to  certain  subordinate  Officers  therein  referred  to, 
should  be  cancelled  ;  and  that,  as  he  had  failed  to  establish  any  right  to  the  estate, 
or  to  invalidate  the  acts  of  Ranee  Parvata  Nachear  in  respect  to  it.  he  should 
abstain  from  all  further  interference;  and  that  Ranee  Parvata  Nachear,  subject  to 
the  provisions  of  Hindoo  law,  and  section  8  of  Mad.  Reg.  XXV.  of  1802,  might, 
without  the  previous  consent  of  the  Collector,  or  of  any  other  authority,  assign  and 
transfer  to  the  Plaintiff'  (the  Respondent,  Ramalinga),  or  whomsoever  she  might 
think  proper,  by  sale,  gift,  or  otherwise,  her  proprietary  right  in  the  Ramnad 
zemindary.  The  decree  further  declared,  that  it  was  to  be  without  prejudice  to  the 
Collector's  right  to  bring  a  regular  suit  for  the  estate,  if  he  conceived  that  the 
(iovernment  had  a  sujierior  title  to  the  party  in  possession,  but  it  prohibited  him 
from  summarily  seizing  it  as  an  escheat  whilst  there  were  heirs. 

[430]  The  decree  made  by  the  same  Judge  in  the  first  suit  bore  date  the  12th  of 
April,  1861.  It  found  that  Ranee  Kunjara  Nachear  was  one  of  the  Wives  -of  An- 
nasamy, but  that  as  such  she  had  no  right  to  succeed  to  the  est-ate  after  Ranee  Parvata 
Nachear,  being  only  her  stepmother,  and,  therefore,  excluded  from  inheriting;  it 
further  decreed,  that  the  Zemindar  of  Ramnad,  for  the  time  being,  should  pay  to  the 
Plaintiffs  (the  Appellants,  Ranee  Kunjara  Nachear  and  her  Daughter)  maintenance 
at  the  rate  of  Rs.  400  per  mensem,  with  the  arrears  of  such  maintenance  from  the 
date  of  the  institution  of  the  suit. 

Against  the  first  of  these  decrees  the  Collector,  and  against  the  second  Ranee 
Kunjara  and  her  Daughter,  appealed  to  the  High  Court  of  Madras  ;  and  on  the  26th 
of  March,  1863,  that  Court  made  an  Order  on  both  appeals,  whereby  it  directed  the 
Civil  Judge  to  try  the  following  issue :  "  was  the  adoption  made  with  the  authority  of 
Mootoo  Veroyee,  Widow  of  Annasamy,  or  with  that  of  any  others  of  the  kindred  of 
the  late  Zemindar,  Ramasamy,  in  whose  behalf  the  said  adoption  was  made?  "  It 
further  gave  certain  directions  as  to  the  evidence  to  be  produced  on  trial  of  the  issue. 
This  issue  was  accordingly  tried  on  the  1st  of  September,  1863  ;  and  the  findings 
of  the  Civil  Judge  were  in  effect,  that  the  consent  of  Mootoo  Veroyee,  and  of  all  the 
then  surviving  kindred  of  Ramasamy,  had  lieen  obtained  to  the  adoption.  Against 
this  finding  the  Collector,  as  well  as  Ranee  Kunjara  and  her  Daughter,  again  ap- 
pealed to  the  High  Court,  which  Court,  on  the  I7th  of  November,  1864,  after  two 
hearings,  pronounced  an  elaborate  judgment  in  favour  of  Ranee  Parvata  Nachear's 
right  to  adopt,  and  her  [431]  exercise  of  it  in  the  particular  case,  and  in  doing  so 
the  Court  came  to  the  following  conclusions  :  — 

First,  that  the  Widow  of  the  late  Zemindar  had  made  a  valid  adoption  ;  that  there 
was  no  doubt  that  it  was  made  with  the  assent  of  the  majority  of  her  Husband's 
Sapitidas  ;  and  that  though  it  might  be  doubtful,  whether  the  Civil  Judge  was  right, 
there  were  not  sufficient  grounds  for  saying  that  he  was  wrong,  in  thinking  that  all 
the  Sapindas  then  living  had  been  jiroved  to  have  assented. 

Second,  that,  considering  the  extent  of  the  property  and  the  fact  that  she  was  the 
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last  surviving  Widow  of  the  Zemindar  Annasanw,  Ranee  Kunjara  was  entitled  to  a 
more  liliera!  maintenance  than  that  awarded  by  the  Civil  Judge  ;  and  that  such  main- 
tenance should  be  at  the  rate  of  Rs.  10,000  per  annum.  Subject  to  that  moditicatioti, 
the  decrees  below  were  aiEnned,  and  the  appeals  dismissed  without  costs. 

From  the  decrees  drawn  up  in  conformity  with  this  judgment,  the  following 
appeals  have  been  presented,  viz. :  — 

First,  an  appeal  by  the  Collector,  impeaching  the  validity  of  the  adoption,  and 
also  objecting  to  so  miuch  of  the  decree  of  the  18th  of  March,  1861,  as  declared,  or  im- 
plied, that  Ranee  Parvata  Naehear  had  power  to  alienate  or  affect  the  zemindary 
beyond  her  life  interest. 

Secondly,  an  appeal  by  Ranee  Kunjara  and  lu  r  Daughter,  also  impeaching  the 
adoption;  and  further  objecting  to  the  decree  of  the  12th  of  April,  1801,  in  so  far 
as  it  declared  that  Ranee  Kunjara  liad  no  right  of  succession  to  the  zemindary. 

Thirdly,  a  cross  appeal  by  Ranee  Parvata  Naehear  and  Ramalinga,  objecting  to 
the  maintenance  awarded  [432]  by  the  High  Court  as  exorbitant;  and  insisting  that 
the  decree  of  the  Civil  Judge  ought  not  to  have  been  varied  in  that  resjiect. 

All  these  appeals  have  Ijeen  lieard  together  ;  and  their  Lordships  have  now  to 
dispose  of  them. 

The  principal  contest  has  been  upon  the  broad  and  general  question,  whether 
by  the  Hindoo  law,  as  current  in  what  is  known  as  the  Dravada  Country  (wherein 
Ramnad  is  situate),  a  Widow  can  adopt  a  Son  to  her  Husband  without  his  express 
authority?  and  if  so,  by  whose  assent  that  defect  of  authority  must  be  supplied. 

Their  Lordships  think  it  will  be  convenient  to  consider  in  the  first  place  how 
this  question  really  stands,  upon  the  authorit}-  of  Mr.  Colebrooke  and  Sir  Thomas 
Strange. 

Mr.  Colebrooke's  note  on  the  Mitacshara  (chap.  I.  sec.  XL,  art.  9),  which  has  been 
much  discussed,  clearly  involves  three  propositions:  First,  that  tlie  Widow's  power 
to  receive  a  Son  in  adoption,  subject  to  some  conditions,  is  now  admitted  by  all  the 
Schools  of  Hindoo  law  except  that  of  Mithila.  Second,  that  the  Bengal  (or  Gaura) 
School  insists,  that  the  Widow  must  have  the  formal  permission  of  her  Husband  in 
his  lifetime.  Third,  that  some  at  least  of  the  other  Schools  admit  the  adoption  to 
be  valid,  if  made  by  the  W'idow  with  the  assent  of  her  Husband's  kindred.  The 
first  two  propositions  are  admitted  ;  but  it  has  been  argued  for  the  Appellants,  that 
on  the  true  construction  of  this  note,  Mr.  Colebrooke's  authority  for  the  last  proposi- 
tion is  limited  to  the  Mahratta  School,  in  which  the  treatise  called  "  The  Muyookhu  " 
is  the  predominant  authority.  Balam-Bhatta,  however,  whom  he  cites  as  an  au- 
thority for  a  power  of  adoption  [433]  in  the  W^idow  wider  even  than  that  expressed 
in  the  third  proposition,  was  a  Commentator  of  the  Benares  School.  And  the  several 
notes  of  Mr.  Colebrooke,  at  pp.  92,  96,  and  115  of  the  second  volume  of  Strange's 
''  Hindu  Law,"  seem  to  their  Lordships  to  show  conclusively,  that  he  considered  the 
doctrine  embodied  in  the  third  proposition  to  be  common  to  the  followers  of  the 
Mitacshara  in  the  Benares  as  well  as  in  the  Mahratta  School,  and  as  such  to  be  re- 
ceivable as  the  law  current  in  the  Zillali  Vizagapatam,  which  lies  within  the  northern, 
or  Andra  division  of  the  Dravada  Country. 

Again,  Sir  Thomas  Strange's  statement  of  the  law  in  his  work.  Vol.  I.  p.  79,  is 
clear  and  unambiguous.  He  says:  "Equally  loovse  is  the  reason  alleged  against 
adoption  by  a  Widow,  since  the  assent  of  the  Husband  may  be  given,  to  take  effect 
(like  a  Will)  after  his  death;  and,  according  to  the  doctrine  of  the  Benares  and 
Maharashtra  Schools,  prevailing  in  the  Peni'isula,  it  may  be  supplied  by  that  of  his 
kindred,  her  natural  Guardians;  but  it  is  otherwise  by  the  law  that  governs  the 
Bengal  Provinces." 

Their  Lordships  entertain  no  doubt,  that  the  term  "the  Peninsula,"  as  used  here, 
and  other  passages  by  the  same  Author,  denotes  that  part  of  India  which  is 
south  of  the  line  drawn  from  Ganjam  to  the  Gulf  of  Cambay,  and  includes  the 
whole  of  the  Dravada  District.  The  learned  Counsel  for  the  Appellants, 
however,  appeal  from  Sir  Thomas  Strange  as  a  text  writer  to  Sir  Thomas 
Strange  as  a  Judge,  and  cite  his  dictiim  in  VeerapermaU  P{U<iy  v.  Nar- 
ram  PiUay  (1  Strange's  Mad.  Cases,  pp.  10-'3  and  121),  as  opposed  to  this  passage. 
In  that  case.  Sir  Thomas  Strange,  after  citing  the  text  of  Vasishta,  says:  "Hence 
it  [434]  may  be  inferred,  what  appears  confirmed  by  opinions  of  living  Hindoo 
Lawyers,  and  by  every  case  of  the  kind  we  are  acquainted  with,  that  the  consent  of 
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the  Husband  is  indispensable  to  adoption  into  his  family."  Hut  this  passage  does 
not  alter  the  view  which  their  Lordships  have  already  expressed  as  to  the  efiEect  of  the 
matured  authority  of  Sir  Thomas  Strange.  The  pree'ise  question  which  is  now 
under  consideration,  was  not  in  issue  in  that  case,  where  there  was  a  written  authority 
from  the  Husband,  and  where  the  real  issue  was,  whether  the  Widow  could  adojit  u 
boy  not  designated  in  that  written  authority.  Again,  the  case  was  decided  in  1801, 
at  a  time  when  the  ancient  authorities  of  Hindoo  law  were  far  less  accessible  to 
an  European  Judge  than  they  have  since  become.  And  Sir  Thomas  Strange,  in  his 
work  composed  twenty  years  later,  says  of  this  very  case  of  Veera/je.niitit/  I'lUaij  v. 
Xarrain  J'Uhiy,  that  it  was  discussed  on  comparatively  imperfect  materials  ;  that  the 
]iublic  was  not  then  possessed  of  the  extensive  information  contained  in  Mr.  Cole- 
brooko's  translation  on  the  law  of  inheritance,  and  the  Treatise.s  on  adoption  since 
translated  by  Mr.  Sutherland,  to  say  nothing  of  the  MSS.  materials  that  came  subse- 
quently to  his  own  hands,  and  which  had  contributed  largely  to  every  chapter  of  his 
work.  There  can,  therefore,  be  no  doubt  but  that  the  passage  in  his  Book  contains 
the  matured  opinion  of  Sir  Thomas  Strange,  and  that  it  must  be  treated  as  an  autliori- 
tative  declaration  of  that  opinion  controlling  his  dictuiii  in  Veerain'riimll  I'ilhnj  v. 
Xarrain  Filial/. 

Having  thus  ascertained  what  was  the  opinion  of  two  of  the  highest  Eunii>ean 
authorities  upon  this  question  of  the  Hindoo  law  current,  in  the  South  of  [435] 
India,  their  Lordships  have  nest  to  consider,  whether  any  sufficient  reason  has  been 
assigned  for  treating  that  opinion  as  unfounded. 

The  remoter  sources  of  the  Hindoo  Law  are  common  tO'  all  the  different  Schools. 
The  process  by  which  those  Schools  have  been  developed  seems  to  have  been  of  this 
kind.  Works  universally  or  very  generally  received  became  the  subject  of  subsequent 
Commentaries.  The  Commentator  put  his  own  gloss  on  the  ancient  text  ;  and  his 
authority  having  been  received  in  one  and  rejected  in  another  part  of  India  :  Schools 
with  conflicting  doctrines  arose.  Thus  the  Mitacshara.  which  is  universalh'  accepted 
liy  all  tlie  Schools,  except  that  of  Bengal,  as  of  the  highest  authority,  and  which  iu 
Bengal  is  received  also  as  of  high  authority,  yielding  only  to  the  Daya  Bhaga  in  those 
jioints  where  they  differ,  was  a  conmientary  on  the  Institutes  of  Yajnawalcya  ;  and  the 
Daya  Bhaga.  which,  wherever  it  differs  from  the  Mitacshara,  prevails  in  Bengal, 
and  is  the  foundation  of  the  principal  divergences  l)etween  that  and  the  other  Schools, 
equally  admits  and  relies  on  the  authority  of  Yajnawalcya.  In  like  manner  there 
are  glosses  and  commentaries  upon  the  Mitacshara  which  are  received  by  some  of  the 
Schools  that  acknowledge  the  supreme  authority  of  that  Treatise,  but  are  not  received 
by  all.  This  very  point  of  the  Widow's  right  to  adopt  is  an  instance  of  the  process  in 
question.  All  the  Schools  accept  as  authoritative  the  text  of  Vasishta,  which  says, 
'•  Nor  let  a  woman  give  or  accept  a  Son  unless  with  the  assent  of  her  Lord.''  But  the 
Mithila  School  apparently  takes  this  to  mean  that  the  assent  of  the  Husband  must  be 
given  at  the  time  of  the  adoption,  and,  therefore,  that  a  Widow  [436]  cannot  receive 
a  Son  in  adoption,  according  to  the  Dattaca  form,  at  all.  The  Bengal  School  inter- 
prets the  text  as  requiring  an  express  permission  given  by  the  Husband  in  his  lifetime, 
liut  capable  of  taking  effect  after  his  death;  whilst  the  Mu^'ookhu,  and  Koustubha, 
Treatises  which  govern  the  Mahratta  School,  explain  the  text  away  by  saying,  that 
it  applies  only  to  an  adoption  made  in  the  Husband's  lifetime,  and  is  not  to  be  taken 
to  restrict  the  Widow's  power  to  do  that  which  the  general  law  prescribes  as  bene- 
ficial to  her  Husband's  soul.  Thus  upon  a  careful  review  of  all  these  Writers,  it 
appears,  that  the  difference  relates  rather  to  what  shall  be  taken  to  constitute,  in  cases 
of  necessity,  evidence  of  authority  from  the  Husband,  than  to  the  authority  to  adopt 
being  independent  of  the  Husband. 

The  duty,  therefore,  of  an  European  Judge  who  is  under  the  obligation  to  ad- 
minister Hindoo  Law,  is  not  so  much  to  inquire  whether  a  disputed  doctrine  is  fairly 
deduciljle  from  the  earliest  authorities,  as  to  ascertain  whether  it  has  been  received 
by  the  particular  School  which  governs  the  District  with  which  he  has  to  deal,  and 
has  there  been  saiictioned  by  usage.  For,  under  the  Hindoo  system  of  law.  clear 
proof  of  usage  will  outweigh  the  written  text  of  the  law.  The  Respondent,  Rama- 
linga,  insists  that,  tried  by  either  test,  the  proposition  for  which  he  contends,  will 
l>e  found  to  be  correct. 

The  indu.stry  and  research  of  the  Counsel  in  the  Courts  below  have  brought  to- 
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gether  a  catena  of  texts,  of  whicli  many  liave  been  taken  from  Works  little  known, 
and  of  doulitful  authority.  Their  Lordships  concur  with  the  Judges  of  the  High 
Court  in  detlining  to  allow  any  weight  to  these.  But  the  highest  [437]  European 
authorities,  Mr.  Colel>rooke,  Sir  Thomas  Strange,  and  Sir  William  Macnaghten, 
all  concur  in  treating  as  works  of  unquestionable  authority  in  the  South  of  India 
the  Mitacshara,  the  Smriti  Chandrika,  and  the  Madhavyani,  the  two  latter  .being, 
as  it  were,  the  ])eculiar  Treatises  of  the  Southern  or  Dravada  School.  Again,  of 
the  Dattaca  Mimansa  of  Nanda  Pandita,  and  the  Dattaca  Chandrika  of  Davanda 
Bhatta,  two  Treatises  on  the  particular  subject  of  adoption.  Sir  William  Macnaghten 
says,  that  they  are  respected  all  over  India  ;  but  that  when  they  differ  the  doctrine 
of  the  latter  is  adhered  to  in  Bengal  and  by  tlie  Southern  Jurists,  while  the  former 
is  held  to  be  the  infallible  guide  in  the  Provinces  of  Mithila  and  Benare,s.  The 
Dattaca  Mitmansa,  by  the  Author  of  the  Madhavyam,  is  also  recognized  as  of  high 
authority  in  the  South  of  India  by  Mr.  Ellis  in  his  note  at  (jage  168  of  the  second 
volume  of  Strange's  '"  Hindu  Law." 

Of  these  Treatises,  the  Mitacshara  is  silent  on  the  point  in  question.  The 
Dattaka  Mimansa  of  Nanda  Pandita  (see.  1,  Articles  1.5  to  LS.  and  Articles  27  and 
28)  is  opposed  to  the  Respondent's  view  of  it  ;  but  it  seems  ecjually  opposed  to  au 
adoption  by  a  Widow,  under  an}-  circumstances.  The  Dattaca  Chandrika  (sec.  1, 
Articles  .31  and  .32)  allows  a  Widow  to  give  a  Son  in  adoption  where  her  husband  has 
not  forbidden  her  to  do  so,  implying  his  assent  from  the  absence  of  prohiliition. 
The  Smriti  Chandrika  also  permits  a  Mother  to  give  her  Son,  if  she  be  authorized  to 
do  so  by  an  independent  male.  And  it  is  argued,  that  what  these  last  two  authorities 
lay  down  concerning  a  Widow's  right  to  give,  must,  by  parity  of  reasoning,  be  taken 
to  be  laid  down  concerning  her  [438]  right  to  receive  a  Son  in  adoption.  The 
Madhavyam  (if  that  term  is  confined  to  the  Parasara  Madhaviya,  and  does  not 
embrace  all  the  works  of  Vidya  Narainsamy)  seems  also  to  contain  no  direct  deter- 
mination of  the  point  in  question  ;  but  the  Dattaca  Mimansa  of  that  Author  clearly 
and  explicitly  declares  the  right  of  the  Widow  to  adopt  with  the  authority  of  her 
Father-in-law,  and  whatever  other  kinsmen  of  her  husband  may  be  comprehended 
under  the  et  caefera.  It  cannot,  therefore,  be  said,  that  the  proposition  laid  down 
by  Mr.  Colebrooke,  and  adopted  by  Sir  Thomas  Strange,  is  not  supported  by  at 
least  one  of  the  original  Treatises  of  undoulited  authority  in  Dravada.  The  Dattaca 
Mimansa  of  Sir  Sri  Rama  Pandita,  who  is  stated  by  the  Judges  of  the  High  Court 
to  be  an  authority  very  generally  cited  in  the  South  of  India,  also  confirms  the  pro- 
position. 

Their  Lordships  have  excluded  from  their  consideration  of  what  is  the  positive 
law  of  the  Dravada  country  the  peculiarly  Maharatta  Treatises  (the  Muyookhu  and 
Koustubha),  and  also  the  Viromitrodaya,  which  is  a  Treatise  of  especial  authority 
at  Benares.  It  must,  however,  be  admitted,  that  the  fact  of  the  reception  of  the 
doctrine  in  question  by  Schools  so  closely  allied  to  that  of  Dravada  is  in  favour  of  the 
hypothesis  that  it  also  obtaitis  in  the  latter,  and  strengthens  the  authorities  which 
directly  support  that  hypothesis. 

The  evidence  that  the  docti'ine  for  whicli  the  Respondents  contend  has  l>e€n  sanc- 
tioned by  usage  in  the  South  of  India  consists  partly  of  the  ojiinions  of  Pundits, 
partly  of  decided  cases.  Their  Lordships  cannot  but  think  that  the  former  have  been 
too  summarily  dealt  with  by  the  Judges  of  the  High  Court.  These  opinions,  at  one 
time  enjoined  to  be  followed,  [439]  and  long  directed  to  be  taken  by  the  Courts,  were 
oflScial,  and  could  not  be  shaken  without  weakening  the  foundation  of  much  that  is 
now  received  as  the  Hindoo  law  in  various  parts  of  British  India.  Upon  such 
mat«rials  the  earlier  works  of  European  writers  on  the  Hindoo  law,  and  the  earlier 
decisions  of  our  Courts,  were  mainly  founded.  The  opinion  of  a  Pundit  which  is 
found  to  be  in  conflict  with  the  translated  works  of  authority  may  reasonably  be 
rejected;  but  those  which  are  consistent  with  such  works  should  be  accepted  as  evi- 
dence that  the  doctrine  w'hich  they  embody  has  not  become  olasolete,  but  is  still 
received  as  part  of  the  customary  law  of  the  Country.  A  considerable  body  of  these 
futwas,  or  opinions,  is  collected  in  the  third  jjart  of  what  has  been  called  throughout 
the  argument  in  this  case  the  "  Green  Books."  It  is  not  nece.ssarj'  to  considei'. 
whether  they  can  all  of  them  be  supported  to  the  fuU  extent  of  what  they  affirm. 
But  they  show  a  considerable  concurrence  of  opinion,  to  the  effect  that,  where  the 
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authority  of  lit'i-  lluslmiid  i^  wuntiug.  u  Widow  may  aJopt  a  Son  with  the  assent  of 
hi--  kindled  in  tlie  Dravada  Country. 

The  de(.idud  eatses,  exolusive  of  tliose  in  the  Bombay  I'residency,  whiL-ii  may  be 
taiien  to  be  governed  Ijy  the  Miiyookhu,  are  certainly  not  many.  J5ut  there  is  at 
least  the  case  G.  (Ap/Minieiujai  v.  Alciiiiilou  Aiitiiiul,  Mad.  Sud.  Dec,  for  1858,  pp.  5, 
G).  decided  by  the  late  Siuhler  Court  of  Madras,  and  tliere  are  the  French  ea.ses,  wliich 
ought  not,  their  Lordships  think,  to  be  \Yholly  disregarded  as  recognitions  of  the 
law  prevailing  in  the  South  of  India.  They  are  to  be  relied  on  in  this  case  as  ailord- 
ing  evidence  of  a  long  continued  series  of  opinions  officially  given,  and  judicially 
received,  which  [440]  were  adopted  as  the  grounds  of  decision,  showing  a  continued 
and  recognized  existence  of  a  doctrine,  which  suffices  to  remove  from  the  opinions 
of  the  Pundits  in  this  case  every  suspicion  of  being  opinions  given  to  support  the 
interests  or  judgments  of  others.  Against  these  authorities  the  Appellants  have 
invoked  that  of  the  case  of  Raja  Iluiiinin  Cluill  Siny  v.  Kouiner  Gunshtain  Simj  (2 
Knapp's  P.C.  Cases,  p.  203).  But  what  was,  in  fact,  decided  by  the  very  guarded 
judgment  delivered  by  the  late  Lord  Wensleydale  in  that  case.'  It  was  that,  accord- 
ing to  the  native  text-writers — including  probably  Vasishta,  certainly  including  the 
Dattaca  Mimansa  of  Nanda  I'andita — the  authority  of  the  Husband  was  a  requisite 
to  a  valid  adoption;  that  the  strictness  of  the  law  had  been  in  many  districts,  and 
particularly  in  the  Mahratta  Stales,  relaxed  or  modified  by  local  usage,  but  that  it 
had  not  been  established  to  their  Lordships'  satisfaction  that  that  relaxation  had  ex- 
tended to  the  particular  Di-strict  of  Etawah,  in  Upper  India.  Uisclaiming,  therefore, 
the  intention  to  decide  what  was  the  law  in  other  parts  of  India,  their  Lordships 
held,  that  they  could  not  say  that  the  law  in  that  District  did  not  require  the  direction 
of  the  Husband  in  order  to  the  validity  of  an  adoption,  which  it  was  necessary  for 
them  to  do  in  order  to  reverse  the  judgment  of  the  Court  below.  It  is  clear  that  that 
decision  was  not  intended  to  govern,  and  cannot  be  taken  to  govern,  a  case  arising 
in  the  South  of  India. 

Upon  the  whole,  then,  their  Lordships  are  of  opinion,  that  there  is  enough  of 
positive  authority  to  warrant  the  propositi<jn  that,  according  to  the  law  prevalent 
in  the  Dravada  Country,  and  particularly  [441]  in  tliat  part  of  it  wherein  the 
Rauinad  zemiiidary  is  situate,  a  Hindoo  Widow,  not  having  her  Husband's  per- 
mission, may,  if  duly  authorized  by  his  kindred,  adopt  a  Son  to  him.  And  they 
think  that  that  positive  authority  affords  a  foundation  for  the  doctrine  safer  than 
any  built  upon  speculations  touching  the  natural  development  of  the  Hindoo  law, 
or  upon  analogies,  real  or  sujiposed,  between  adoptions  according  to  the  Dattaca 
form,  and  the  obsolete  practice,  with  which  that  form  of  adoption  co-existed,  of  raising 
up  issue  to  the  deceased  Husband  by  carnal  intercourse  with  the  Widow.  It  may 
be  admitted  that  the  arguments  founded  on  this  supposed  analogy  are  in  some 
measure  confirmed  by  passages  in  several  of  the  ancient  Treatises  above  referred 
to,  and  in  particular  by  the  Dattaca  Mimansa  of  Vidya  Narainsamy,  the  Author 
of  the  Madhavyam  ;  but  as  a  ground  for  judicial  decision  these  speculations  are 
admissible,  though  as  explanatory  arguments  to  account  for  an  actual  practice  thev 
may  be  deserving  of  attention. 

It  must,  however,  be  admitted  that  the  doctrine  is  stated  in  the  old  Treatises, 
and  even  by  Mr.  Colebrooke.  with  a  degree  of  vagueness  that  mav  occasion  con- 
siderable difficulties  and  inconveniences  in  its  practical  application.  The  question 
who  are  the  kinsmen  whose  assent  will  supply  the  want  of  positive  authority  from 
the  deceased  Husband,  is  the  first  to  suggest  itself.  WTiere  the  Husband's  family 
is  in  the  normal  condition  of  a  Hindoo  family — i.e.  undivided — that  question  is 
of  comparatively  easy  solution.  In  such  a  case  the  Widow,  tinder  the  law  of  all  the 
Schools  which  admit  this  disputed  power  of  adoption,  takes  no  interest  in  her 
Husband's  share  of  the  joint  estate,  except  a  right  to  maintenance.  And  [442] 
though  the  Father  of  the  Husband,  if  alive,  might,  as  the  head  of  the  family  and  the 
natural  Guardian  of  the  Widow,  be  competent  by  his  sole  assent  to  authorise  an 
adoption  by  her,  yet,  if  there  be  no  Father,  the  consent  of  all  the  Brothers,  who,  in 
default  of  adoption,  would  take  the  Husband's  share,  would  probably  be  required, 
since  it  would  be  unjust  to  allow  the  Widow  to  defeat  their  interest  by  introducing 
a  new  co-parcener  against  their  will.  Where,  however,  as  in  the  present  case,  the 
Widow  has  taken  by  inheritance  the  separate  estate  of  her  Husband,  there  is  greater 
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difficulty  in  laying  down  a  lule.  The  power  to  adopt  when  not  actually  given  by 
the  Husband  can  only  be  exercised  when  a  foundation  fur  it  is  laid  in  the  otherwise 
neglected  observance  of  religious  duty,  as  understood  by  Hindoos.  Their  Lordships 
do  not  think  there  is  any  ground  for  saying,  that  the  consent  of  every  kinsman, 
however  remote,  is  essential.  The  assent  of  kinsmen  seems  to  be  required  by  reason 
of  the  presumed  incapacity  of  women  for  independence,  rather  than  the  necessity 
of  jirocuring  the  consent  of  all  those  whose  possible  and  reversionary  interest  in 
the  estate  would  be  defeated  by  the  adoption.  In  such  a  case,  therefore,  their 
Ijordships  think,  that  the  consent  of  the  Father-in-law,  to  whom  the  law  points  as 
the  natural  Guardian  and  "  venerable  protector  ''  of  the  Widow,  would  be  sufficient. 
It  is  not  easy  to  lay  down  an  inflexible  rule  for  the  case  in  which  no  Father-in-law 
is  in  existence.  Every  such  case  must  depend  upon  the  circumstances  of  the  family. 
All  that  can  be  said  is,  that  there  should  be  such  evidence  of  the  assent  of  kinsmen 
as  suffices  to  show,  that  the  act  is  done  by  the  Widow  in  the  proper  and  bona  fide 
performance  [443]  of  a  religious  duty,  and  neither  capriciously  nor  from  a  corrupt 
motive.  In  this  case  no  issue  raises  the  question,  that  the  consents  were  purchased, 
and  not  hima  fide  attained.  The  rights  of  an  adopted  Son  are  not  prejudiced  by  any 
unauthorized  alienation  by  the  Widow  which  precedes  the  adoption  which  she  makes  ; 
and  though  gifts  improperly  made  to  procure  assent  might  be  i)owerful  evidence 
to  show  no  adoption  needed,  they  do  not  in  themselves  go  to  the  root  of  the  legality 
of  an  adoption. 

Again,  it  appears  to  their  Lordships  that,  inasmuch  as  the  authorities  in  favour 
of  the  Widow's  power  to  adopt  w-ith  the  assent  of  her  Husband's  kinsmen  proceed  in 
a  great  measure  upon  the  assumption  that  his  assent  to  this  meritorious  act  is  to 
be  implied  wherever  he  has  not  forbidden  it,  so  the  power  cannot  be  inferred  when 
a  prohibition  by  the  Husband  either  has  been  directly  expressed  by  him,  or  can  be 
reasonably  deduced  from  his  disposition  of  his  property,  or  the  existence  of  a  direct 
line  competent  to  the  full  performance  of  religious  duties,  or  from  other  circum- 
stances of  his  family  which  afford  no  plea  for  a  supercession  of  heirs  on  the  ground 
of  religious  obligation  to  ado])t  a  Son  in  order  to  complete  or  fulfil  defective 
religious  rites. 

Their  Lordships  having  thus  stated  the  conclusions  to  which  they  liave  come 
upon  the  general  question  of  law  involved  in  these  appeals,  will  now  consider  whether 
the  High  Court  of  Madras  has  correctly  apjDlied  tliat  law  to  the  facts  of  the  present 
case. 

They  are  of  opinion,  that  both  the  Courts  below  were  right  in  holding  that  the 
collateral  kinsmen  of  Ramasamy  were  to  be  found  in  the  Taver  family,  of  which  the 
printed  pedigree  forms  part  of  the  record.  [444]'  According  to  Hindoo  law, 
Ramasamy  was  the  Son,  though  by  adoption,  of  Annasamy  ;  and  he  again  was  the 
Son,  though  by  adoption,  of  the  first  Ramasamy,  who  was  a  Taver  ;  and  the  heirs 
of  Ramasamy,  in  the  absence  of  descendants,  were  traceable  upwards  through  these 
two  persons,  as  if  they  had  been  his  natural  Father  and  Grandfather.  There  is 
no  ground  for  saying  that  this,  the  legal  consequence  of  the  successive  adoptions, 
was  affected  by  the  assuniptien  of  the  name  of  Sathupathy,  the  familv  name  of  the 
ancient  Zemindars  of  Ranmad  and  of  Mangalaswara.  the  Grantee  of  the  zemindarv. 
It  is  to  be  observed,  however,  that  this  line  afl'ords  none  but  very  remote  kinsmen, 
if  their  relationship  to  Ramasamy  be  calculated  on  tlie  principle  just  stated.  The 
nearest  of  them,  Mootoosamy,  would  on  that  principle  stand  in  a  degree  of  relation- 
ship to  Ramasamy  which,  according  to  the  rule  of  the  Mitacshara  (cap.  2,  sec.  v., 
art.  6),  would  exclude  him  from  the  category  of  Sapindas,  and  place  liim  in  that  of 
Samanodacas,  or  those  connected  only  by  a  libation  of  water  and  a  counuon  family 
name.  He  was,  however,  the  natural  Brother  of  Annasamy,  and  that  circumstance 
might  strengthen  his  title  to  be  considered,  in  the  absence  of  nearer  connections, 
the  natural  male  protector  of  Ramasamy 's  Widow.  Again,  the  person  who  really 
filled  the  office  of  Protector,  and  that  by  the  express  appointment  of  Ramasamv, 
was,  up  to  the  time  of  her  quarrel  with  her  Daughter-in-law,  Mootoo  Veroyee.  Nor 
is  it  by  any  means  unusual  in  a  Hindoo  family  to  find  the  Mother-in-law  occupying 
a  position  of  considerable  power  and  importance.  Moreover,  she  was  unquestionablv 
the  heir  to  the  property  next  in  succession  to  Ranee  Parvata  Nachear.  after  the 
failure  of  Rama-[445]-saniy"s   descendants.     It.  therefore,   appears  to  their   Lord- 
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ships,  that  in  this  state  of  the  familj'  the  asseut  of  Mootoo  Veroyee,  of  Mootoosamy, 
and  of  the  other  persons  wlio  are  proved  beyond  all  question  to  have  assented,  was 
sufficient  to  legitimate  the  adoption,  even  if  the  evidence  has  failed  to  prove  the 
consent  of  tlie  yet  remoter  kinsman,  Ranirajah  Taver. 

It  has  been  argued,  however,  that  even  if  this  adoption  would  liave  been  regular 
liad  Ramasaniy  died  cliildless  and  intestate,  his  arzi  relating  to  the  management 
and  descent  of  the  zemindary  contains  an  indication  of  his  intention  tliat  his 
Daughters  and  their  descendants  should  be  his  successors  and  representatives,  which 
ought  to  be  taken  to  imply  a  virtual  proliibition  of  the  act  of  adoption  by  his 
Widow.  Their  Lordships  cannot  accede  to  this  argument.  Kamasamy,  no  doubt, 
intended  to  be  represented  b}'  his  Daughter's  line,  should  that  line  continue.  But 
he  made  no  express  provision  for  its  failure,  and  the  same  reasons  which  justify  a 
presumption  of  authority  to  adopt  in  the  absence  of  express  permission  are  powerful 
to  exclude  a  presumptive  prohibition  to  adopt,  when  on  a  new  and  unforeseen  occasion 
the  religious  duty  arises.  His  Widow  has  not  claimed  a  power  to  adopt,  except 
on  the  happening  of  the  contingency  for  which  her  Husband  omitted  to  provide. 
And  her  power  so  limited,  not  having  been  qualified  by  his  disposition,  must  be 
determined  by  the  general  law. 

Another  argument  for  the  Appellant.s  was  founded  on  the  attempted  adoption 
of  a  Son,  Annasamy,  by  Dorarajah.  That  person  is  not  a  party  to  either  of  these 
suits;  he  has  not  impeached  the  adoption  of  the  Respondent,  Ramalinga  ;  he  has, 
on  the  contrar}-,  [446]  supported  it  as  a  witness.  Nothing  decided  by  the  decrees 
under  appeal  can  prejudice  his  rights,  if  lie  has  any,  under  an  adoption  which  the 
Revenue  authorities  at  the  date  of  it  seem  to  liave  treated  as  illegal.  Their  Lord- 
ships have  not  before  them  the  necessary  materials  for  determining,  whether  that 
adoption  was  in  fact  valid  or  invalid;  or  whether,  if  valid,  it  would  have  any,  and 
what  eticct  on  the  title  of  the  Respondent,  Ramalinga.  In  that  state  of  things 
neither  of  the  present  Appellants  can  be  allowed  to  insi,st  on  this  supi)osed  jiix  tertii 
as  an  objection  to  the  decrees  which  they  impeach. 

Tlieir  Lordships  have,  therefore,  come  to  the  conclusion,  tliat  these  decrees,  and 
the  judgment  on  which  they  jiroceed,  are  substantially  right,  in  so  far  as  they 
affirm,  as  between  the  parties  to  this  litigation,  the  validity  of  the  adoption  by 
Ranee  Parvata  Nachear  of  the  Respondent,  Ramalinga. 

They  also  think  that  there  is  no  foundation  for  the  other  and  minor  objection 
taken  by  the  Collector  to  the  decree  of  the  18th  of  March,  1861,  on  the  ground 
that  it  asserts  a  power  in  Ranee  Parvata  Nachear  to  alienate  or  affect  the  zemindary 
beyond  her  life  interest.  Her  power  of  alienation  is  expressly  stated  to  be  "  subject 
to  the  provisions  of  Hindoo  law  ;"  and  the  only  object  of  that  part  of  the  decree  was 
to  affirm  her  right  to  exercise  that  power  within  the  limits  prescribed  by  tlie  Hindoo 
law,  free  from  the  control  of  the  Government  or  its  Revenue  Officers. 

Their  Lordships  are  further  of  opinion,  that  there  are  no  grounds  for  impeach- 
ing the  decree  of  the  12th  of  April,  1861,  in  so  far  as  it  found  that  the  Appellant, 
Ranee  Kunjara,  stood  in  the  relation  only  of  .steimiother  to  Ramasaniy,  and,  there- 
fore, could  have  [447]  no  right  to  inherit  his  estate.  They  think,  that  this  con- 
clusion is  supported  by  the  Will  of  Ranee  Mootoo  Veroyee,  dated  the  20th  of 
January,  1820,  which  expressly  states  that  Ramasaniy  was  adopted  by  Annasamy 
and  Ranee  Mootoo  Veroyee  unanimously. 

Upon  the  cross  appeal  their  Lordships  have  only  to  observe,  that  the  quantum 
of  maintenance  is  a  question  with  which  the  Courts  of  India,  having  local  knowledge, 
and  being  conversant  with  the  habits  of  native  families,  are  peculiarly  competent 
to  deal  with  ;  and  that  strong  grounds  should  be  shown  to  justify  anv  interference 
by  this  Committee  with  their  discretion  in  that  matter.  And  their  Lordships  see 
no  reason  for  questioning  the  .soundness  of  the  discretion  exercised  by  the  High 
Court  of  Madras  in  the  present  case. 

Being,  therefore,  of  opinion,  that  the  decrees  under  appeal  are  correct,  and 
ouglit  to  be  affirmed,  their  Lordships  will  humbly  recommend  to  Her  Majesty  that 
the  two  ajijieals  and  tlie  cross  appeal  be  each  dismissed,  with  costs. 

[See  note  to  Raju  Uaimun  ChuTI-  Sing  v.  Koomfr  Gunsheam  Skip,  1834,  2  Knapp. 
224;  and  Girdhari  Lull  Roy  v.  Bengal  Government,   1868,  12  Moo.  Ind.  App. 
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466 ;  iSri  Raghun-acUm  v.  Sri  lirozo  Kishoiu,  1876,  L.H.  ;i  Iiid.  App.  154  ;  Bhagifan 
Singh  V.  Bhaguan  Singh,  iSlin,  L.R.  -JC  Ind.  App.  164.] 


[448]    <;RIDHAKI    LALL    B.OX,— Appellant :   THE  BENGAL   GOVEKNMEXT,— 
Respondent*  [Juue  29,  30,  1868]. 

On  O'ppeal  J rum  the  Hiyli  Court  uf  J udicature  at  Fort  Williuiii-  I'li  Bengal. 

The  Crowu  has,  under  the  21st  aud  22nd  Vict.,  c.  106,  only  the  same  right  that 
the  latt'  East  India  Company  possessed  previous  to  the  passing  of  that 
Statute  [12  Moo.  Ind.  App.  434]. 

In  ejectment,  the  Government  can  only  recover  by  strength  of  its  own  title  [12 
Moo.  Ind.  App.  454]. 

So  held  in  a  suit  by  the  Government  claiming  lauds  by  escheat,  in  which  it  was 
admitted,  that  the  Defendant's  possession  was  as  heir;  the  oniis  being  ou 
the  Government,  to  show  that  the  last  proprietor  died  without  heirs. 

The  enumeration  of  BandhooS  (cognate  kindred)  capable  of  inheriting,  in  pre- 
ference to  the  right  of  the  King  to  succeed,  contained  in  the  translation  of 
the  Mitacshara  by  Colebrooke,  ch.  II.,  sec.  7,  held  to  be  illustrative  and  not 
exhaustive  [12  Moo.  Ind.  App.  465]. 

A  translation  of  a  passage  by  Yajnyawalcya  (the  Author  of  the  Mitacshara), 
enumerating  the  preferential  heirs,  including  among  Bandhoos  the  Father's 
maternal  Uncle,  not  contained  in  Colebrooke's  translation,  received  and 
acted  upon  in  determining  the  law  of  succession  of  a  Hindoo  governed  by 
the  Mitacshara  [12  Moo.  Ind.  App.  466]. 

The  Viromitrodaya  by  Mitramisira,  is  an  authority  to  be  looked  to,  of  what 
may  have  beeu  left  doubtful  by  the  Mitacshara,  and  as  declaratory  of  the 
law  of  the  Benares  school  [12  Moo.  Ind.  App.  466]. 

A  Hindoo,  whose  succession  was  regulated  by  the  Mitacshara,  and  the  law  of  the 
Benares  school,  died  without  leaving  any  nearer  relative  than  the  Brother 
of  his  Grandmother,  ex  parte  ptiterna.  He  performed  the  Stradh  to  the 
deceased.  Held  (reversing  the  decree  of  the  High  Court  at  Calcutta),  upon 
the  construction  of  the  Mitacshara  as  expounded  by  the  Viromitrodaya,  that 
the  maternal  LTncle  of  the  Father  is  a  Bandhoo,  a  cognate  or  kindred  relation 
of  the  Father,  and,  failing  nearer  Bandhoos  of  the  deceased,  was  entitled  to 
inherit,  as  a  relation  of  the  deceased,  by  a  title  preferable  to  that  of  the 
Crown,  claiming  by  escheat  for  want  of  heirs. 

In  this  appeal  the  suit  was  brought  by  the  Bengal  Government  against  the  Appel- 
lant, to  establish  [449]  the  title  of  the  Government,  first,  on  the  ground  of  an 
•escheat,  to  a  zemiudary  situate  in  the  Zillah  Rungpore,  as  well  as  the  moveable 
property  which  had  belonged  to  one  Woopendro  Chunder  Roy,  who  had  died  without 
issue,  and  also,  as  it  was  alleged  by  the  Government,  without  leaving  any  other  per- 
son who  was  by  the  Hindoo  law  entitled  to  succeed  as  heir  to  his  immoveable  and 
moveable  estate:  and,  secondly,  to  eject  the  Appellant  from  possession  of  the 
zemindary. 

The  principal  question  raised  in  the  Court  below  and  on  appeal,  had  reference 
to  the  construction  and  effect  to  be  given  to  the  undermentioned  passage  in  the 
Mitacshara,  and  involved  the  point,  whether  the  Appellant,  as  the  maternal  Uncle 
of  the  deceased  Father  of  Woopendro  Chunder  Roy,  was  excluded  from  the  line 
of  succession,  although  he  was  a  Bandhoo,  a  cognate  relation  of  the  deceased,  and 
although  it  is  laid  down  generally,  that  Bhandoos  after  Sapindas  and  Samanodacas 

*Present :  Members  of  tlie  Judicial  Committee, — Lord  Romilly  (the  Master  of 
theRolls),  the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Edward 
Vaughan  Williams,  and  Sir  Fitz-Roy  Kelly  (the  Lord  Chief  Baron  of  the  Excheqiher). 
.Assessor. — The  Rijrht  Hon.  Sir  Lawrence  Peel. 
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do  succeed  as  heirs,  yet  that  the  Father's  maternal  Uucle  and  the  maternal  Uncle 
are  not  specifically  named  in  the  Mitacshara,  ch.  II.,  sec.  6,  while  the  Son  of  each 
of  those  relations  is  therein  expressly  named  as  included  among  heirs. 

The  passage  of  the  Mitacshara  in  question  is  as  follows:  — 

"  '  On  failure  of  Gentiles  (tliat  is.  the  Samanodacas,  to  the  fourteenth  generation), 
the  cognates  are  heirs.'  Cognates  are  of  three  kinds: — related  to  the  person  him- 
self, to  his  Father,  or  to  his  Mother,  as  is  declared  by  tlie  following  text: — "The 
Sons  of  his  own  Father's  Sister,  the  Sons  of  his  own  Mother's  Sister,  and  the  Sons 
of  his  own  maternal  Uncles,  must  be  considered  as  his  own  cognate  kindred.  The 
Sons  of  his  Fatiier's  paternal  Aunt,  and  Sons  of  his  Father's  [450]  njaternal  Aunt, 
and  the  Sons  of  his  Fatlicr's  maternal  I'ncle,  must  be  deemed  his  Father's  cognate 
kindred.  The  Sons  of  his  Mother's  paternal  Aunt,  the  Sons  of  his  Mother's  maternal 
Aunt,  and  the  Sons  of  his  Mother's  maternal  Uncle,  must  be  reckoned  his  Motlier's 
cognate  kindred  '  "  (Mitacshara,  ch.  II.  sec.  6 ;  translated  by  Colebrooke  in  his 
Treatise  on  Inheritance,  p.  352). 

Two  other  questions  wei'e  also  raised  :  first,  whether  the  Government,  who  claimed 
by  escheat,  was  not  estopped  from  disputing  the  title  and  legal  possession  of  the  Appel- 
lant by  reason  of  the  Board  of  Revenue  having  formally  recognized  his  title  aftci- 
investigation  thereof,  and  recording  his  name  as  proprietor  of  the  zemindary  in 
succession  to,  and  as  legal  heir  of,  Woopendro  Chunder  Roy:  and  second,  whether 
an  adopted  Son  of  the  Appellant  was  entitled  to  succeed  as  sucii  heir,  the  Son  of  the 
maternal  Uncle  of  a  Father  being  named  in  the  list  of  Bandlioos  entitled  to  inherit  in 
the  above  passage  of  the  Mitacshara,  in  case  it  should  be  held,  that  the  Appellant 
himself  was  not  to  be  considered  entitled  to  succeed  as  heir,  on  the  ground  tliat  the 
maternal  Uncle  of  a  Father  was  not  expressly  mentioned  in  the  passage  above- 
mentioned. 

It  appeared  from  the  evidence,  that  on  the  death  of  Woopendro  Cliunder  Roy,  the 
Appellant  claimed  to  succeed  to  the  inheritance,  according  to  the  law  received  in  the 
Benares  School,  as  standing  in  the  relation  to  the  deceased  of  Father's  maternal 
T'ncle,  and  as  such,  being  the  nearest  male  relative,  lie  performed  the  Stradh,  or 
funeral  ceremonies  of  the  deceased  as  next  heir,  and  obtained  possession  of  the 
zemindary. 

Tlie  Appellant's  degree  of  relationship  was  admitted  by  the  Government,  the 
Board  of  Revenue  [451]  having,  upon  an  application  for  mutation  of  names,  re- 
cognized his  title  to  possession,  and  recorded  his  name  as  proprietor  of  the  zemindary 
in  the  Collector's  Books,  and  it  appeared  that  he  had  continued  to  pay  the  Government 
revenue  assessed  upon  the  zemindary  from  that  time  until  the  institution  of  the  suit 
which  led  to  this  appeal.  There  were  two  other  Claimants  to  the  succession,  named 
Sohun  Loll  Lall  and  Mohun  Lall,  who  represented  themselves  to  be  maternal  Grand- 
mother's Sister's  Sons.  The  spiritual  preceptor  of  the  deceased  also  set  up  a  title 
as  heir. 

The  suit  was  in  the  nature  of  an  action  of  ejectment.  By  the  plaint  the  Govern- 
ment claimed  possession  from  the  Appellant  of  the  inmioveable  estate  and  moveable 
property  of  Woopendro  Chunder  Roy  as  an  escheat,  on  the  ground  of  the  deceased 
having  died  without  heirs,  and  stated,  that  there  was  no  other  means  than  by  such 
suit  to  obtain  possession,  as  the  Appellant,  claiming  as  tlie  maternal  Uncle  of  Ram 
Chunder  Roy,  the  Father  of  the  deceased,  held  and  kept  possession  of  the  property 
under  that  title. 

The  Appellant  by  his  answer  insisted,  that  the  zemindary  and  other  property  could 
not  escheat  while  there  were  heirs  in  existence  :  that  he  and  his  adojjted  Son  were 
legally  entitled  as  heirs  of  the  deceased,  and  submitted,  that  even  if  it  were  not  so, 
Government  was  estopped  from  disputing  his  right  by  the  recognition  of  his  title 
as  before  stated. 

There  was  evidence,  that  the  religious  ceremonies  of  the  Family  were  performed 
according  to  the  Mitacshara  and  the  Viroinitrodaya  Sliastras. 

By  the  decree  of  Mr.  F.  C.  Fowle,  the  Judge  of  tlie  Zillah  Rungpore,  dated  the  28th 
of  September,  1864,  it  was  decided  that,  according  to  general  rule  of  law,  the  oiiii.s 
of  proving  a  failure  of  heirs  of  Woopendro  [452]  Chunder  Roy,  deceased,  the  late 
proprietor,  and  a  consequent  vacant  possession,  lay  on  the  Government,  as  claiming 
the  property  under  an  escheat  from  failure  of  heirs,  and  tliat  their  title  could  not 
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arise  while  there  was  any  person  entitled  to  succeed  by  consanguinity  to  the  deceased  ; 
that,  it  being  admitted  on  the  pleadings,  that  the  Appellant  was  the  grand-Uncle  of 
Woopendro  Chunder  Roy,  and  as  the  order  of  succession  laid  down  in  the  before  set 
out  passage  of  the  Mitacsliara  was  entirely  based  on,  and  governed  by  affinity  or 
consanguinity,  the  Appellant  was,  according  to  the  spirit  of  the  text  of  the  Mitacsliara, 
to  be  considered  the  next  heir  of  the  deceased,  and  as  such,  legally  entitled  to  hold  pos- 
session of  the  property  :  and  the  decree  accordingly  dismissed  the  suit  of  the  (Jovern- 
ment,  with  costs. 

There  was  an  appeal  from  this  decree  to  the  High  Court  at  Calcutta,  and  lliat 
Court,  consisting  of  Messrs.  C.  B.  Trevor  and  G.  Campbell,  by  their  judgment,  dated 
the  30th  of  August,  1865,  reversed  the  decree  of  the  Zillali  Judge,  deciding  against 
the  Appellant's  title  as  heir  in  succession,  on  the  ground  of  the  omission  from  the 
passage  in  the  Mitacshara  of  the  name  of  the  Father's  maternal  Uncle.  The  Judges  of 
the  High  Court,  in  delivering  judgment,  admitted,  that  there  was  no  decision  of  the 
Courts  on  the  point  in  question.  They  referred,  however,  to  the  following  authorities, 
regarding  a  Sister's  Son  and  a  Brotlier's  Daughter's  Son,  who  were  admitted  to  be 
Sapindas  in  the  sense  used  in  the  Mitacshara,  and  Bandhoos  also,  as  applicable  to 
the  question  at  issue,  Xuyalinya  I'llhd  v.  VardiJiiKja  Filial  (Dec.  of  Sud.  Court,  1860, 
p.  245);  Doe  Dem  Ealam/ii<il  v.  Kurppas  (1  Mad.  High  Court  Reps.  p.  85  to  91); 
a/iotee  Lull  v.  Goordyal  (Rep.  of  the  Sud.  Dew.  [453]  Ad.  (N.W.P.)  for  March,  1865, 
p.  200;  Kias  Koomar  v.  Agwnd  Roy  (7  Sel.  Reps.  p.  37  to  40);  Jouahir  Rnhoor  v. 
Miissaiiwt  KoiJassee  (1  Weekly  Rep.  74)  ;  Bisaunib/nir  Sa/ioo  v.  Bhyrub  Salioo  (Legal 
Remembrancer  for  1864,  pp.  168,  169);  Jiirrmn  Bibee  v.  Mu-ssumat  Golab  Debee  (1 
Agra  Law  Journ.  17).  The  High  Court,  by  its  judgment,  reversed  the  decree  of  the 
Zillah  Court,  and  decreed  possession  of  the  property  to  the  Government  as  an  escheat, 
on  an  entire  failure  of  legal  heirs. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith  (with  whom  was  Mr.  E.  P.  Wood),  for  the  Ap- 
pellant, and  Mr.  Forsyth,  Q.C.,  and  Mr.  Merivale,  for  the  Bengal  Government. 

On  the  opening  of  the  appeal  a  preliminary  objection  was  taken  by  the  Appellant 
to  the  right  of  the  Government  to  sue.  It  was  submitted,  that  the  suit  being  in  the 
nature  of  ejectment,  the  onus  was  upon  the  Government,  to  establish  a  clear  title  by 
escheat  by  showing  an  entire  failure  of  legal  heirs  of  the  late  Woopendro  Chunder 
Roy,  the  Zemindar  last  seised,  according  to  Hindoo  Law,  and  a  consequent  vacant 
succession,  which,  it  was  contended,  the  Government  failed  to  do,  and  was  not 
entitled  to  rely  on  the  weakness  of  the  title  of  the  Appellant,  who  had  been  put  in 
possession  by  the  Government. 

The  Lord  Chief  Baron. — In  this  country  in  a  Writ  of  intrusion,  or  Ejectment, 
the  Crown  must,  to  take  lands  by  escheat,  prove  that  there  was  an  entire  failure  of 
heirs,  and  so  also  a  Lord  of  a  Manor  with  respect  to  Copyholds  on  the  death  of  a 
Tenant  without  heirs,  and  cannot  rely  upon  the  want  of  title  of  the  party  [454]  in 
possession.     The  Government  must  show  a  good  title.     Here  they  have  shown  none. 

For  the  Bengal  Government  it  was  contended,  first,  that  by  the  Hindoo  Law,  tiie 
Appellant,  the  maternal  Uncle  of  the  Father  of  the  party  last  seised,  had  no  title  as 
heir,  and  that  the  Government  was  not  bound  to  prove  a  negative  that  there  were  no 
heirs  ;  and  secondly,  that  there  were  other  parties  claiming  as  heirs,  citing  The 
Collector  of  Masulipataiii  v.  Caraly  Vencat/i  Xarrainapah  (8  Moore's  Ind.  App.  Cases, 
500).  [Sir  Lawrence  Peel. — The  Crown  has  not  under  the  Statute,  21st  and  22nd 
Vict.  c.  106.  transferring  the  Government  of  India  to  the  Crown,  a  higher  title  than  the 
late  East  India  Company  had.  If  the  East  India  Company  had  claimed  lands  upon 
the  ground  of  the  extinction  of  the  immediate  tenantry,  they  must  have  proved  their 
title  in  the  same  manner  as  a  party  claiming  under  a  remote  remainder  would  have 
to  prove  extinction  of  the  previous  heirs.  There  appears  to  be  other  parties  who 
are  entitled.]  A  judgment  against  the  Appellant  would  not  operate  as  a  bar  to  a 
party  who  claimed,  showing  a  title  as  heir.  It  is  admitted  that  the  Government  had 
not  given  affirmative  evidence  of  the  non-existence  of  heirs. 

Lord  Romilly. — Their  Lordships  wish  to  ask  the  Appellant's  Counsel,  whether 
they  have  anvthing  to  say  to  the  judgment  tliey  are  prepared  to  pronounce,  namely, 
that  without  deciding  the  rights  of  the  parties,  to  dismiss  the  appeal  from  the  Zillah 
Court  and  to  reverse  the  judgment  of  the  High  Court  at  Calcutta,  liberty  being  given 
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to  the  Respondent  to  institute  fresh  proceedings  for  the  purpo-;e  of  establishing  the 
right  of  the  Crown  by  escheat. 

[455]  Sir  R.  Pahiior  declined  to  accede  t<i  the  projiosed  judgment,  and  chiinied 
tlie  right  to  be  heard  on  the  merits. 

Upon  the  question,  whether  the  Hindoo  law  received  in  the  Renares  School, 
the  Appellant,  as  Fatlier's  maternal  T'ncle,  was  entitled  as  a  Randlioo  to  succeed  as 
heir  to  Woopendro  Chunder  Roy,  in  preference  to  the  claim  of  the  Crown  by  esfheat  ; 
the  following  authorities  were  cited  :  The  Mitacshara  (Trans,  by  Colel)rookc),  ch.  II. 
sec.  vi.  ;  Stokes'  "  Hindoo  Law,'"  p.  448  ;  The  Vironiitrodaya  (/i) ;  Stoke.s'  [456]  "  Hindu 
Law,"  pp.  176-8;  The  Daya-Rhafra,  ch.  XI.  sec.  vi.  pi.  12;  Stokes'  "  Hindu  Law,"  p. 
.346,  352-3  ;  The  Daya-Krama-Sangralia,  ch.  II.  sec.  vi.  ;  Stokes'  "'  Hindu  Law,"  p. 
499  ;  Strange's  "  Hindu  Law,"  Vol.  I.,  pp.  147-8,  317  [2nd  Ed.] ;  Dattaka  Miniansa  of 
Nanda  Pandita,  sec.  11.  p.  29  (Trans,  by  Sunderland)  :  Morley's  Dig.,  Vol.  I.  Pref. 
ccxxi.  ;  Elberling  on  Inheritance,  pp.  81,  2,  3;  and  an  English  translation  of  the 
principal  maxims  of  Mitacshara  Grunthoo  (6);  Amreto  Kiuiiori  v.  Lukliyiiarayaii 

{(i)  The  i^assage  quoted  from  the  Viromitrodaya,  p.  209,  is  translated  in  Mr. 
Justice  Ravley's  judgment,  in  the  case  of  Amretfi  Kiimari  v.  Lid-Zii/iuiniyttn  Vliukei- 
hiiftii  (9  Sevestre's  Sel.  Cases,  547-552),  as  follows: — "In  default  of  Samanodakas, 
Randhoos  (cognates)  are  heirs.  Cognates  are  of  three  kinds, — related  to  the  person 
himself,  to  his  Father,  or  to  his  Mother.  According  to  the  following  text:  "The 
Sons  of  his  own  Father's  Sister,  the  Sons  of  his  own  Mother's  Sister,  and  the  Sons  of  his 
maternal  Uncle,  must  be  considered  as  his  own  cognate  kindred.  The  Sons  of  his 
Father's  paternal  Aunt,  the  Sons  of  his  Father's  maternal  Aunt,  and  the  Sons  of  his 
Father's  maternal  Uncle,  must  be  deemed  his  Father's  cognate  kindred.  The  Sons 
of  his  Mother's  paternal  Aunt,  the  sons  of  his  Mother's  maternal  Aunt,  and  the  Sons 
of  his  Mother's  maternal  Uncle,  must  be  reckoned  his  Mother's  cognate  kindred. 
Then,  by  reason  of  near  affinity,  the  cognate  kindred  of  the  deceased  himself,  in  the 
first  instance  :  then  the  Father's  cognate  kindred,  and  next  his  Mother's  cognate 
kindred,  succeed.'  This  is  the  order  of  succession.  In  the  text  of  Menu  :  '  Then  the 
distant  kinsman  shall  be  the  heir,  or  the  spiritual  preceptor,  or  the  pupil  ' ;  the  term 
Sakiilya  comprehends  the  persons  descended  from  the  same  family  (Sagatra),  and 
the  kinsman  allied  by  common  libation  of  water  (Samanodaka) ;  the  maternal  Uncles 
and  the  rest  ;  and  the  three  kinds  of  cognates.  The  term  cojiiiate  (Randhoos)  in  the 
text  of  Jageeshwara  or  Jagyavalkya  must  comprehend  also  the  maternal  Uncles,  and 
the  rest ;  otherwise  the  maternal  Uncles  and  the  rest  would  be  omitted,  and  their 
Sous  would  be  entitled  to  inherit  and  not  they  them.selves,  though  nearer  in  the 
degree  of  affinity.     A  doctrine  highly  objectionable." 

(//)  This  document,  described  as  an  English  translation  of  the  principal  maxims 
of  the  Mitacshara  Grunthoo,  was  put  in  evidence  by  the  Defendant,  and  received  and 
acted  upon  by  the  Courts  in  India  and  on  appeal.  As  it  differs  in  some  respects  from 
the  translation  by  Colebrooke,  it  is  set  out  entire:  — 

"The  Wife  and  the  Daughters  also,  both  Parents,  Rrothers  likewise,  ^nd  their 
Sons,  gentiles,  a  pupil,  and  fellow-student.  On  failure  of  the  first  among  these,  the 
next  in  order  is  indeed  heir  to  the  estate  of  one  who  depai-ted  for  heaven  (died), 
leaving  no  male  issue.  This  rule  extends  to  all  per.sons  and  classes.  (See  Cole- 
brooke's  "Translation  of  the  Mitacshara,"  ch.  II.  sec.  i.  pi.  1,  p.  324.) 

"  On  failure  of  gentiles,  the  cognates  (Randhoos)  are  heirs.  Cognates  are  of  three 
kinds. — related  to  the  person  himself,  to  his  Father,  or  to  his  Mother,  as  is  declared  by 
the  following  text: — 'The  Sons  of  his  own  Father's  Sister,  the  Sons  of  his  own 
Mother's  Sister,  and  the  Sons  of  his  own  maternal  Uncle  must  be  considered  as  his 
own  cognate  kindred.  The  Sons  of  his  Father's  paternal  Aunt,  the  Sons  of  his 
Father's  maternal  Aunt,  and  the  Sons  of  his  Father's  maternal  Uncle,  must  be 
deemed  his  Father's  cognate  kindred.  The  Sons  of  his  Mother's  paternal  Aunt,  the 
Sons  of  his  Mother's  maternal  Aunt,  and  the  Sons  of  his  Mother's  maternal  Uncle,  must 
be  reckoned  his  Mother's  cognate  kindred.' — (Colebrooke's  '  Translation  of  the  Mitac- 
shara," ch.  II.  sec.  vi.  pi.  1,  p.  352). 

"  Here,  by  reason  of  near  affinity,  the  cognate  kindred  (of  the  deceased  himself) 
are  his  successors,  in  tlie  first  instance  :  on  the  failure  of  them,  his  Father's  cognate 
kindred  :   in  default  of  them,  his  Mother's  cognate  kindred.     This  is  the  order  of 
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[457]  Chid-itrhutty  (9  Sevestre's  Reps,  of  Select  Cases,  5i7),  refeiring  to  a  po-ssage  in 
tiie  Mitacshara  {o)  not  translated  by  Colebrooke  :  Tlie  Collector  [458]  of  Masulipatam 
V.  Cavaly  Vencata  yaraitiapah  (S  Moore's  Ind.  App.  Cases,  525);  The  CoUerto-r  of 
Madura  V.  Moottoo  Ramalinffa  Sat/iupathy  (ante  [12  Moo.  Ind.  App.],  i*.  'WT);  Vena- 
yeck  Anundrow  v.  Lutuiiieehdee  (9  Moore's  Ind.  App.  Cases,  520);  Natjalinga  PUlia 
V.  Vartliltiu/d  rillia  (Dec.  uf  Sudder  Court,  1860,  p.  2i5) :  Sitrja  Kumariv.  Gaudhrap 
Sin(jli»i&  BiMi.  Sud.  Dew.  Ad.  Hep.  142);  and  Laklii  Priya  v.  Blmvirah  Chandra 
Chandhuri  (a  Ben.  Sud.  Dew.  Ad.  Rep.  'Mh). 

Their  Lordships  reserved  the  consideration  of  their  judgment,  which  was  now  pro- 
nounced, as  follows,  by 

The  Right  Hon.  Sir  James  W.  Colvile  (July  17,  1868).— The  facts  on  which  the 
determination  of  this  appeal  depends  are  few  and  undisputed.  Woopendro  Chunder 
Roy,  the  owner  of  the  zemindary  and  other  property  in  dispute,  died  on  tiie  7th  of 
August,  1860,  an  infant,  and  unmarried.  He  was  of  a  family  which  had  formerly 
come  from  the  Upper  Provinces,  and,  though  settled  in  Lower  Bengal,  where  the 
zemindary  is  situated,  is  admitted  to  liave  retained  the  ceremonial  and  other  law  of 
its  original  habitat.     There  is,  [459]  therefore,  no  dispute  that  any  question  touching 

succession.  (Translation  of  the  annexed  passage  of  the  Viromitrodaya,  copied  from 
the  Book  which  is  in  tlie  library  of  the  Government  Sanscrit  College.) 

The  term  Sakulya  (distant  kinsman)  used  in  the  following  text  of  Menu, — '  Then 
the  distant  kinsman  shall  be  tlie  heir,  or  spiritual  preceptor,  or  the  pupil,'  com- 
prehends the  persons  descended  from  the  same  ancient  sage  (Sa  Gutra),  and  tlie 
kinsmen,  allied  by  common  libation  of  water  ;  the  maternal  Uncles  and  the  rest,  and 
the  three  kinds  of  cognates.  The  term  '  cognate  '  (Bandlioo^  in  the  text  of  Jagish- 
wara  or  Janavalkya,  must  comprehend  also  the  maternal  Uncles  and  the  rest:  other- 
wise the  maternal  Uncles  and  the  rest  would  ht  omitted,  and  their  Sous  would  be 
entitled  to  inherit,  and  then  they  themselves,  tliough  nearer  in  the  degree  of  affinity ; 
a  doctrine  highly  objectionable. — Viromitrodaya.  (Translation  of  the  annexed 
jjassage  of  the  Viromitrodaya,  copied  from  the  Book  which  is  in  the  library  of  the 
Government  San.scrit  College.) 

"  Therefore,  the  summary  of  the  above-mentioned  heirs  is  this: — First,  the  Sou; 
on  failure  of  him,  the  Grandson ;  in  his  absence,  the  Grandson's  Son ; 
on  failure  of  him,  a  chaste  wife;  in  her  default,  the  Daughters;  in  their  absence, 
the  Mother ;  in  her  default,  the  Father ;  and  in  his  default,  the  Daughter's  Son  ;  and 
in  default  of  liim,  the  Brother;  in  his  default,  the  Brother's  Son  ;  and  on  his  death, 
the  nearest  kinsmen;  in  default  of  them,  the  remotest  kindred,  according  to  their 
order ;  in  default  of  all  these,  the  nearest  Sakulya ;  on  failure  of  them,  the  remotest 
Sakulya;  in  their  absence,  maternal  Uncles  and  others. 

"  But  on  failure  of  all  these  heirs,  the  King  inherits,  except  the  property  of  a 
Brahmana,  which  goes  to  another  Brahmana. — Vivada  Chinta  Chintamoni.— (Fu/e 
Baboo  Prossonno  Coomar  Tagore's  translation  of  the  Vivada  Chintamani.  p.  299). 

"  A  true  translation  of  the  annexed  Sanscrit  paper. 

"  (Signed)     Shama  Churn  Sircar, 
"  Chief  Interpreter  and  Translator,  High  Court." 

(o)  This  passage  was  as  follows  :  "When  one  having  gone  to  a  Foreign  country  dies, 
let  the  descendants,  cognates  (Baudhoos),  gentiles,  or  his  companions  take  the  goods. 
In  their  default,  the  King.  When  of  those  who  are  associated  in  trade,  any  one, 
having  gone  to  a  Foreign  country  dies,  then  his  share  shall  be  taken  by  his  heirs,  i.e. 
the  Son  and  other  descendants,  cognates,  Bondhava,  i.e.  the  Mother's  side  relatives, 
the  maternal  Uncles  and  others,  the  Gentiles,  i.e.  the  Sapindas,  besides  the  Son  and 
other  descendants,  and  those  who  are  come,  i.e.  those  associated  in  trade  who  come 
from  a  Foreign  country.  In  their  default,  i.e.  in  default  of  descendants,  etc.,  let  the 
King  take.  By  the  word  ba,  (or)  [the  Sage]  shows  their  right  severally.  The  rule  as  to 
the  order  contained  in  [the  text]  the  Wife,  Daughters,  etc.,  is  also  understood  for  this 
place.  The  necessity  for  the  text  is  to  exclude  the  Pupil,  the  fellow  Students,  the 
Brahmin,  and  to  include  the  Trader." — (Mitacshara,  p.  322,  Ed.  1829).  This  trans- 
lation is  taken  from  the  judgment  of  Mr.  Justice  Bayley.  in  the  case  of  Ainreto 
Ki/mari  v.  L\il-lnjnaraij(in  (.'Iniktirhittty.  9  Scvestre's  Sel.  Cases,  p.  551. 
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the  succession  to  Woopendro  Cliuiider  lu>y  is  dctenniual)le  by  the  law  of  iiilieritance 
current  at  Benares. 

On  Woopendro  Chunder  Roy's  death  the  Appellant,  as  tlie  nearest  male  relative 
surviving  him,  performed  his  Stradii,  claimed  his  pro|H'rty  as  heir,  and  shortly  after- 
wards applied  to  have  his  own  name  substituted  for  that  of  the  deceased  as  owner  of 
the  zeniindary  on  the  Collector's  register.  He  is,  however,  but  a  remote  kinsman  of 
the  deceased,  being  only  the  Brother  of  his  Grandmother  e.v  /latrfe  paterna,  or,  to  use 
the  phraseology  of  the  Mitacshara,  his  Father's  maternal  Uncle.  And  accordingly,  at 
the  time  of  this  application  for  mutation  of  names,  some  question,  whether  the 
Appellant  was  entitled  to  inherit,  and  whether  the  property  did  not  pass  for  want  of 
heirs  to  the  Crown,  was  raised.  Thereupon  the  Hoard  of  Revenue  consulted  their 
adviser,  the  Legal  Remembrancer,  and  on  liis  opinion,  fortified  by  that  of  a  Pundit 
wliich  he  had  procured  through  the  Registrar  of  the  High  Court,  determined  to  re- 
cognize the  title  of  the  Appellant,  who  accordingly  was  put  into  possession,  or  left  in 
possession  of  the  property,  recorded  a.s  projirietor  of  the  zeniindary  in  the  Collector'.s 
Books,  and  continued  to  pay  the  Government  revenue  assessed  upon  it  up  to  the  date 
of  the  institution  of  this  suit. 

In  1S63,  the  Government  authorities  appear  to  have  changed,  for  reasons  which 
have  not  been  explained,  their  view  of  tlie  Aitjiellant's  title;  and  on  the  3rd  of 
August  in  that  year  the  suit  out  of  which  this  appeal  has  arisen  was  commenced 
against  him  in  the  name  of  the  Government  of  Bengal,  as  representing  the  Crown, 
for  the  recovery  of  the  real  and  [460]  personal  property  of  Woopendro  Chunder  Roy, 
on  tlie  allegation,  that  upon  his  death  it  had  escheated,  for  want  of  heirs,  to  the  Crown. 

By  a  decree,  dated  the  28th  of  September,  186-1,  the  Zillah  Judge  dismissed  the 
suit,  holding  that  the  tJovernment  was  not  entitled  to  oust  the  Appellant.  The  precise 
grounds  of  his  judgment  it  is  unnecessary  to  examine. 

On  appeal  to  the  High  Court,  this  decision  was  reversed  by  two  of  the  Judges  of 
that  Court,  and  the  present  appeal  has  been  preferred  against  their  decree. 

The  points  ruled  by  tlie  judgment  of  the  High  Court  were, — 

First,  that  the  Government  was  not  estopped  by  the  acts  of  its  OiRcers  in  1861, 
when  the  Appellant  applied  for  and  obtained  the  mutation  of  names,  from  bringing 
this  suit. 

Second,  tliat  upon  the  true  construction  of  the  section  in  the  Mitacshara,  which 
will  be  hereafter  considered,  the  Appellant,  as  the  maternal  Uncle  of  the  Father  of 
the  deceased,  was  excluded  from  the  class  of  Bandhoos  capable  of  inheriting  ;  and 
that  consequently,  as  between  him  and  the  Government,  he  had  no  title  to  the  pro- 
perty sued  for. 

Upon  these  findings  the  Court  decreed,  that  the  Government  should  obtain 
possession  of  all  the  real  property  admittedly  in  the  Appellant's  possession,  with  a 
certain  specified  exception,  but  that,  for  want  of  proof  as  to  its  value,  their  claim 
to  the  moveable  property  should  be  dismissed;  and  the  judgment  then  proceeded  as 
follows: — "This  decree  of  the  Goveinment  against  Gridhari  is  final,  but  it  does 
not  become  absolute  until  the  claim  of  Sohun  Loll  Lall  and  Mohun  Lall,  who  represent 
themselves  to  be  maternal  Grandmother's  [461]  Sister's  Sons,  and  that  of  Harro 
Bhoja  Misser,  the  spiritual  preceptor  of  the  deceased,  have  been  inquired  into.  The 
last-named  person  has  filed  no  evidence,  but  his  claim  cannot  be  determined  until  that 
of  Sohun  Lall  and  Mohun  Lall  has  been  set  at  rest,  and  they  have  filed  no  evidence 
at  all.  They,  as  well  as  the  Acharjee,  or  spiritual  preceptor,  do  not  oppose  the  De- 
fendant. Gridhari's  claim,  but  only  prefer  a  claim  in  case  his  is  declared  to  be 
invalid;  ,,nd  if  they  prove  themselve.s  to  be  what  they  allege  that  they  are,  they  are 
undcuibtedly  entitled  to  succeed  as  enumerated  ^andhoos.  The  case  must,  therefore, 
be  remitted  to  the  Judge,  with  instructions  that  he  will,  without  delay,  take  up  the 
case,  and  call  on  these  parties  and  any  others  who  may  appear  to  claim  the  pro- 
perty of  the  deceased  minor,  within  a  reasonaljle  time  to  file  their  evidence.  He  will 
then  examine  it  thoroughly,  and,  guided  by  his  estimate  of  it,  and  by  Hindoo  Law, 
he  will  either  confirm  the  present  Order  in  favour  of  Government  as  against  them 
also,  or  pass  in  their  favour  whatever  decree  the  law  of  the  case  seems  to  require." 

The  able  arguments  before  this  Committee  have  been  principally  addressed  to  the 
question  raised  by  the  second  of  the  above  findings,  viz.,  whether  under  the  law 
current  at  Benares  the  Apjjellant  has  not  a  title  to  inherit  the  property  preferable  to 
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tlie  claim  of  the  Goveinuient  l)y  fsc-liL-at  ;  and  that  question  their  Lordships  will  first 
tousider. 

Its  deteriiiiiiation  will  ultimately  be  found  to  dejiend  on  the  construction  to  be 
"iven  to  tiie  first  article  of  the  sixth  section  of  the  second  chapter  of  the  Mitacshara. 
The  absolute  exclusion  of  the  Father's  maternal  Uncle  from  the  list  of  possible 
heirs,  for  [462]  which  the  Respondent  contends,  can  rest  on  no  other  ground. 

Mr.  Forsyth,  indeed,  argued  strongly  against  the  right  of  the  Appellant  to 
inherit,  on  the  assumption  that  he  was  not  entitled  to  offer  the  funeral  oblations. 
But  is  this  assumption  well  founded?  There  is  evidence,  the  uncontradicted  evidence 
of  the  family  Priest  and  others,  that  the  Ajipellant  did,  in  point  of  fact,  perform  the 
Stradh  of  Woopendro  Chunder  Roy,  and  he  seems,  in  the  judgment  of  the  Priest, 
properly  to  have  performed  that  function  in  the  absence  of  any  nearer  kinsman. 
It  is,  however,  unnecessary  to  determine  whether  this  act  of  the  Appellant  was  regular 
or  not.  The  issue  in  this  case  is  not  between  two  competing  kin.smen,  but  between  a 
kinsman  of  the  deceased  and  the  Crown.  Let  it  be  supposed,  for  the  sake  of  argu- 
ment, that  the  nearest  existing  relative  of  Woopendro  Chunder  Roy  at  the  time  of  his 
death  had  been,  not  the  Appellant  but  a  natural-born  Son  of  the  Appellant.  It  is 
admitted  that,  on  the  strictest  interpretations  of  the  Mitacshara,  such  a  jierson  is  a 
Bandhoo  ;  that  the  three  classes  of  Bandhoos  must  be  exhausted  before  the  King  can 
take  for  want  of  heirs  ;  and,  therefore,  that  the  title  of  the  Appellant's  Son  would 
prevail  again.st  the  Crown.  Now,  such  a  Bandhoo  either  is  competent  to  perform  the 
Stradh  of  the  deceased,  offering  some  kind  of  funeral  oblation,  or  he  is  not.  If  he  be 
incompetent,  it  follows  that  his  right  to  inherit  is  wholly  independent  of  the  doctrine 
of  spiritual  benefits  derivable  from  funeral  oblations,  and  is  determined  solely  by 
kinsmanship.  If  he  be  competent,  it  follows  a  fortiori,  that  his  Father,  who  would 
have  been  one  degree  nearer  akin  to  the  deceased,  would  also  have  been  competent  ; 
and  that  [463]  his  exclusion  from  the  line  of  inheritance,  if  it  exists,  depends  upon 
some  other  principle. 

It  is  impossible  to  read  the  second  chapter  of  the  Mitacshara  w-ithout  remarking 
the  extreme  jealou.sy  with  which  the  Hindoo  law  regarded  the  right  of  the  King 
to  take  on  a  failure  of  heirs.  The  seventh  section  refuses  altogether  to  recognize 
that  right  whei'e  the  property  was  that  of  a  Brahmin.  Admitting  it  as  to  the  pro- 
perty of  the  other  castes  or  classes,  it  expressly  says,  "  if  there  be  no  relations  of  the 
deceased,  the  Preceptor,  or,  on  failure  of  him,  the  Pupil  "  ;  and  again,  "  if  there 
be  no  Pupil,  the  fellow-student  is  the  succe.ssor."  It  thus  exhausts  the  relatives  and 
then  interposes  between  them  and  the  King  three  classes  of  heirs  not  connected  with 
the  deceased  by  blood,  or  participation  in  funeral  oblations.  The  title  of  the  King  is 
afterwards  stated  in  pi.  6  affirmatively,  thus,  "  The  King,  and  not  a  Priest,  may 
take  the  estate  of  a  Cshatriya,  or  other  person  of  an  inferior  tribe,  on  failure  of  heirs 
down  to  the  fellow-student."  So  Menu  ordains  :  "  But  the  wealth  of  the  other  classes, 
on  failure  of  all  (heirs),  the  King  may  take."  So  far,  then,  the  law  would  seem  to  be 
clear  that  the  King  cannot  take  the  property  to  the  prejudice  either  of  a  maternal 
Uncle,  or  a  maternal  Grand-uncle,  each  of  whom  is  obviously  "  a  relation  "  of  the 
deceased.  "What  grounds,  then,  does  the  sixth  section  afford  for  the  hypothesis  that 
these  two  relations  are  arbitrarily  excluded  from  the  li.st  of  possible  heirs?  The 
sixth  section  begins  by  stating  broadly,  "  On  failure  of  gentiles,  the  Bandhoos 
(rendered  by  Mr.  Colebrooke  '  cognates  ')  are  heirs."  Much  has  been  said  about  this 
word  "  Bandlioo."  It  seems  (see  note  at  page  350  of  Colebrooke's  translation  of  the 
Mitacshara)  to  be  [464]  sometimes  used  as  equivalent  to  "  kinsmen  "  generally.  But 
in  this  particular  section  it  may  be  taken,  as  defined  elsewhere  by  the  Mitacshara  itself, 
to  import  kinsmen  springing  from  a  different  family  (and  therefore  opposed  to 
"  gotraya  "  or  "  gentiles  ")  and  connected  by  funeral  oblations.  From  this  class 
the  maternal  L'ncle,  or  the  Father's  maternal  Uncle  (assuming  their  connection  with 
the  deceased  by  funeral  oblations)  can  be  excluded  only  by  some  arbitrary  definition. 
Such  a  definition  the  Respondents  contend  is  found  in  the  passage  which  immediately 
follows  the  last  citation  from  the  Mitacshara.  But  is  that  necessarily  sol  The 
Author  of  that  Treatise  goes  on  to  state,  in  sec.  VI.,  "  Cognates  (Bandhoo)  are  of  three 
kinds  ;  related  to  the  person  himself,  to  his  Father,  or  to  his  Mother,  as  is  declared 
by  the  following  text."  And  then  follows,  as  a  quotation,  a  more  ancient  test,  the 
autlini-slii|i  of  which  seems,  from  Mr.  Colebrooke's  note,  to  be  uncertain,  which  says, 
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"  The  Sons  of  his  own  Father's  Sister,  the  Sons  of  his  own  Mother's  Sister,  and  the 
Sons  of  liis  own  maternal  I'ncle,  must  be  considered  as  his  own  coji;nate  kindred. 
Tlie  Sons  of  his  Father's  paternal  Aunt,  the  Sons  of  his  Father's  maternal  Aunt,  and 
the  Sons  of  his  Father's  maternal  Uncle,  must  lie  deemed  his  Father's  cognate 
kindred.  The  Sons  of  liis  Mother's  paternal  Aunt,  the  Sons  of  his  Mother's  maternal 
Aunt,  and  the  Sons  of  his  Mother's  maternal  Uncle,  must  be  reckont'd  amonj,'st  his 
Mother's  connate  kindred." 

This  subdivision  of  Handhoos  into  three  classes  is  possibly  a  consequence  ot 
tliat  part  of  the  definition  already  referred  to,  whidi  treats  them  as  kinsmen  con- 
ncH!ted  by  funeral  oblations.  It  may  be,  that  the  Uandhoos  of  the  parent,  though 
connected  with  him  [465]  by  funeral  obligations,  would,  by  reason  of  remoteness  of 
kinsraansl\ip,  not  be  so  connected  with  the  Son. 

If,  for  tlie  determination  of  the  question  under  consideration,  their  J.ordsliips 
were  confined  to  the  four  corners  of  the  Mitacshara,  they  would  feel  great  diflSculty 
in  inferring,  from  the  omission  of  "  the  maternal  Uncle  "  and  "  tlie  Father's  mater- 
nal Uncle  ''  from  the  persons  enumerated  in  this  text,  tliat  either  of  those  relatives 
is  incapable  of  taking  by  inheritance  the  property  of  a  deceased  Hindoo  in  pre- 
ference of  the  King.  Such  an  inference,  in  the  teeth  of  the  passages  whicli  say  that 
the  King  can  take  only  if  there  be  no  relatives  of  the  deceased,  seems  to  be  violent 
and  unsound.  For  the  text  does  not  purport  to  be  an  exhaustive  enumeration  of  all 
Bandhoos  wlio  are  capable  of  inheriting,  nor  is  it  cited  as  such,  or  for  that  purpose, 
liy  the  Author  of  the  Mitacshara, — it  is  used  simply  as  a  proof  or  illustration  of 
liis  proposition,  tliat  there  are  three  kinds  or  classes  of  Bandhoo  ;  and  all  that  he 
states  further  upon  it  is,  the  order  in  which  the  three  classes  take,  viz.,  tliat  the 
Bandhoos  of  the  deceased  himself  must  be  exhausted  before  any  of  his  Father's 
Bandhoos  can  take,  and  so  on. 

Again,  further  douljt  is  thrown  upon  the  theory  of  exhaustive  enumeration  by  the 
passage  of  the  Mitacshara,  which  is  not  found  in  that  portion  of  the  Treatise 
which  was  translated  by  Colebrooke,  but  has  been  translated  for  the  purposes  of  this 
suit,  and  is  stated  in  the  record  (see  ante  [12  Moo.  Ind.  App.],  p.  456).  Tlie  general 
effect  of  that  passage  is  to  introduce,  in  the  case  of  a  Trader  dying  abroad,  a  new 
class  of  [466]  remote  heirs,  viz.,  his  returning  co-traders.  But  this  provision  is 
preceded  by  an  enumeration  of  preferable  heirs,  which  includes  among  Bandhoos  the 
maternal  Uncle.  Here,  then,  is  a  passage,  written  by  the  Author  of  the  Mitacshara 
himself,  which  treats  the  maternal  TTncle  as  capable  of  inheriting.  The  learned 
Judges  of  the  Court  below  liieet  this  authority  by  suggesting  tliat  the  heirship  of 
the  maternal  Uncle,  as  well  as  that  of  the  co-trader,  may  be  exceptional,  and  eon- 
fined  to  the  case  of  the  Trader  dying  aliroad.  Tlieir  Lordsliips,  however,  cannot 
admit  the  reasonableness  of  this  hypothesis,  and  think  that  even  on  the  Mitacshara 
the  question  under  consideration  is  at  least  uncertain.  That  question,  however,  is 
not  to  be  governed  by  the  Mitacshara  alone.  Adhering  to  the  principles  which  this 
Board  lately  laid  down  in  the  case  of  The  CnUector  of  Madura  v.  Mootou  Eamalinga 
Safhiipathy  (ante  [12  Moo.  Ind.  App.],  p.  -'597  and  I-'IS),  their  Lordships  have  no 
doubt  that  the  Viromitrodaya,  which  by  Mr.  Colebrooke  and  others  is  stated  to  be 
a  Treatise  of  high  authority  at  Benares,  is  properly  receivable  as  an  exposition  of 
what  may  have  been  left  doul)tful  by  the  Mitacshara,  and  declaratoiy  of  the  law  of 
the  Benares  school. 

The  passage  cited  from  that  Commentary  in  the  record,  and  more  fully  in 
Amieto  Kiima.ri  v.  Lukhyiwra i/aii  Glruku.rhiifty,  (9  Sevestre's  Reports  of  Cases  in 
tlie  High  Court,  p.  552),  is  explicit.  After  stating  that  the  term  Sakulya,  or  distant 
kinsman,  found  in  the  text  of  Menu,  comprehends  the  three  kinds  of  cognates,  the 
commentator  goes  on  to  say, — "  The  term  cognates  (Bandlioos)  in  the  text  of  Jagush- 
wara,  or  Jagyawalkya,  must  comprehend  also  the  maternal  [467]  Uncles  and  the 
rest,  otherwise  the  maternal  Uncles  and  the  rest  would  be  omitted,  and  their  Sons 
would  be  entitled  to  inherit,  and  not  they  themselves,  though  nearer  in  the  degree 
of  affinity :  a  doctrine  highly  objectionable."  The  passage,  as  translated  in  the 
record,  has  "  then  they  themselves  "  in  place  of  "  not  they  themselves."  If  this  be 
the  correct  reading,  it  would  follow  that  even  if  the  exclusion  of  the  maternal  Uncle 
and  others  not  mentioned  in  the  text  relied  upon  by  the  Respondent  from  tiie  list  of 
Bandhoos  were  established,  they  would  still,  as  relations,  be  heirs,  whose  title  would 
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be  preferable  t»  that  of  the  King.  But  the  passage  on  either  view  of  it  declares  that 
they  are  not  so  excluded  ;  and  it  is,  therefore,  unnecessary  to  consider  whether  the 
title  of  any  remote  relation  who  could  not  be  brought  within  the  category  of 
Bandhoos,  or  other  class  of  heirs  specified  by  the  Mitacshara  would  prevail  against 
that  of  the  Crown.  The  learned  Counsel  for  the  Respondent  remarked  that  this 
passage  of  the  Vironiitrodaya  goes  no  furtlier  than  to  afSrm  the  right  of  a  maternal 
Uncle,  and  that  it  .says  nothing  of  a  maternal  Grand-uncle.  But  to  say  nothing  of 
the  use  of  the  term  •'  and  the  rest,"  the  te.xt  is  at  least  an  authority  for  the  pro- 
position that  a  maternal  Uncle  is  a  Bandhoo.  The  maternal  Uncle  of  the  Father  is, 
therefore,  a  Bandhoo  of  the  Father,  and  it  is  admitted  that,  failing  the  Bandhoos  of 
the  deceased,  the  Bandhoos  of  the  Father  are  entitled  to  inherit. 

This  view  of  the  law  is  confirmed  by  the  majority  of  the  consulted  Pundits;  it 
seems  also  to  make  the  law  of  the  Benares  school  consistent  on  [468]  the  point  in 
question  with  that  of  Bengal;  and  tlie  concurrence  of  opinions  of  Mitra-misra,  the 
Author  of  the  Viromitrodaya,  with  Jimuta  Vahana,  the  author  of  the  Daya  Bhaga, 
is  not  unimportant,  since  th'ey  are  stated  by  Mr.  Colebrooke  (Pref.,  p.  viii.)  to  differ 
on  almost  every  disputed  point  of  Hindoo  law. 

Their  Lordships  do  not  think  it  necessary  to  consider  at  any  length  the 
decided  cases  which  are  cited  in  the  judgment  under  review.  It  is  admitted  that 
there  is  no  case  precisely  in  point ;  and  the  authority  of  those  cited,  in  so  far  as 
they  go  to  support  the  theory  that  the  enumeration  of  Bandhoo.  in  the  te.\t  quoted 
in  the  Mitacshara,  is  to  be  taken  as  exhaustive,  has  been  .shaken,  if  not  altogether 
overruled,  by  the  decision  which,  we  are  informed,  has  been  recently  passed  by  the 
High  Court  of  Bengal  in  the  case  of  Amreto  Kiimari  v.  Lvkhi/iiarai/nn  Chukiirbutfi/ 
(7  Sevestre,  Sel.  Cases,  547).  The  question  under  consideration  must,  therefore,  be 
hold  to  be  an  open  one  even  in  the  Courts  of  India. 

Their  Lordships,  then,  have  come  to  the  conclusion  that,  according  to  the  law 
bv  which  this  case  is  to  be  governed,  the  Appellant  was  capable  of  inheriting  the 
property  in  dispute,  and  that  his  title  thereto  is  preferable  to  that  of  the  Crown  ; 
and  therefore,  without  adopting  the  reasons  given  for  his  judgment,  they  think  that 
the  Zillah  Judge  did  right  in  dismissing  the  suit.  This  conclusion  necessarily  dis- 
poses of  this  appeal.  Their  Lordships,  however,  deem  it  right  to  add  that,  even 
had  they  agreed  with  the  learned  Judges  of  the  [469]  High  Court  in  their  view  of 
the  law  of  inheritance,  they  could  not  have  concurred  in  the  decree  under  appeal. 
Their  Lord.ships  do  not  impugn  the  correctness  of  the  conclusion  to  which  both  the 
Courts  below  came  on  the  question,  whether  the  proceedings  in  1861  estopped  the 
Government  from  bringing  this  suit.  But  the  effect  of  these  proceedings  was  to 
determine,  if  it  were  previously  doubtful,  the  fact  of  possession.  The  Respondent, 
therefore,  was  in  the  position  of  a  Plaintiff  in  an  ordinary  suit  in  the  nature  of  an 
ejectment.  The  Government  could  only  recover  by  the  strength  of  their  own  title. 
Accordingly,  it  lay  upon  the  Plaintiff  to  prove,  at  least  prima  facie,  that  Woopendro 
Chunder  Roy  died  without  heirs  ;  and,  on  the  other  hand,  the  Appellant  was  entitled 
to  defend  his  possession  not  only  by  proof  of  his  own  title,  but  by  setting  up  any 
j«s  tertii  that  might  exist.  By  an  alternative  plea  he  did  set  up  such  a  bar  to  the 
Respondent's  suit  ;  and  the  title  of  those  persons  who,  he  says,  are,  failing  himself, 
the  heirs  to  Woopendro  Chunder  Roy,  has  never  yet  been  determined.  The  decree 
under  appeal  would  remit  the  cause  to  the  Judge,  in  order  to  allow  those  per.sons 
who,  according  to  the  practice  in  India,  have  intervened  as  Objectors,  to  litigate 
their  title  with  Government,  casting,  apparently,  the  burden  of  proof  on  them.  But 
it  seems  to  deprive  the  Appellant  of  his  right  to  defend  his  possession,  on  the  ground 
of  an  existing  jus  tertii. 

It  is  unnecessary,  however,  to  say  more  on  this  point,  since  the  conclusion  to 
which  their  Lordships  have  come  on  the  Appellant's  own  title  obliges  them  humbly 
to  recommend  to  Her  Majesty,  that  [470]  the  decree  of  the  High  Court  be  reversed, 
and  that  in  lieu  thereof  it  be  ordered,  that  the  appeal  to  the  High  Court  from  the 
decree  of  the  Zillah  Judge  be  dismissed  with  costs.  The  Respondent  mu.st  pay  the 
costs  of  this  appeal. 

[See   Mutliusirami  MudaVn/ar   v.    S'liiiambedu   Muthuhumarasaxrmi,    1896, 

L.R.  2.3  Ind.  App.  83.] 
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SREEMUTTY    DOSSE    and    Others,— Appellant-' :    RANEE    LALUNMONEE    and 
Othi:r^,—Re.'<puncl<'nt.s*  [Feb.    10,   1869]. 

On  Appeal  Irani  tin    II iyli  Cutirt  tij  J luliratiire  iit  V((lrutlu. 

Where  a  Defendant  has  by  his  answer  put  his  defence  upon  a  certain  ground, 
and  issues  for  trial  are  framed  by  the  Court  to  meet  the  case  so  pleaded,  the 
Judicial  Committee,  as  the  final  Court  of  appeal,  will  not  determine  the 
appeal  upon  any  other  issues  or  grounds,  wliich  have  not  been  taken  or  con- 
sidered in  the  Courts  below. 

This  suit,  in  the  nature  of  an  action  of  ejectment,  was  brought  to  oust  the  Appel- 
lant, Sreemutty  Dossee,  from  possession  of  a  portion  of  alluvial  land. 

The  suit  was  instituted  in  the  Zillah  Civil  Court  of  the  Twenty-four  Pergunnahs 
by  Jooendrochunder  Roy,  the  Husband  of  the  Respondent,  Ranee  Lalunmonee,  and 
his  Brotlier,  Pi'umoochunder  Roy,  the  [471]  Sons  and  heirs  of  one  Hurrishchunder 
Roy,  as  tlie  Zemindars  of  a  ten  aunas  share  of  Kismut  Pergunnali  Mahomudinapooi- 
against  the  Appellants  and  Ranikoomar  Doss  and  Issurchunder  Santra  to  obtain 
possession  of  tifty-six  beegahs  of  chur  or  alluvial  land,  wliich  they  alleged  formed 
a  portion  of  a  still  larger  quantity  of  chur  resumed  by  Government  for  revenue 
purposes,  and  which  had  lieen  permanently  settled  with  them  as  being  within  their 
zemindary,  and  of  which  thej'  alleged  tliey  had  been  forcibly  dispossessed  by  the 
Appellants,  and  also  for  mesne  profits  with  interest. 

The  question  raised  by  the  suit  and  upon  the  appeal  was  the  identity  of  these 
fifty-six  beegahs.  The  material  issue  recorded  by  the  Principal  Sudder  Ameen 
was,  whether  these  beegahs  were  included  in  the  permanently  settled  chur  of  Ram- 
kristopore  lielonging  to  the  Respondents,  or  were  part  of  a  garden  belonging  to 
Sreenath  Mullick,  and  afterwards  purchased  by  the  Appellant,  Sreemutty  Dossee, 
at  a  sale  under  a  decree  of  the  late  Supreme  Court  at  Calcutta.  Both  Courts  in 
India  decreed  possession  to  the  Respondents.  It  was  from  the  judgment  of  affirm- 
ance by  the  High  Court  at  Calcutta  that  the  present  appeal  was  In-ought. 

Mr.  Field,  Q.C.,  and  Mr.  Leith,  for  the  Appellants,  contended,  tliat  the  Re- 
spondents' right  to  recover  possession  of  the  alluvial  land,  depended  on  their 
establishing  by  evidence  their  proprietary  right  that  the  land  was  an  accretion 
and  annexed  to  their  Mouzah  Ramkristopore,  whieli  fact  they  insisted,  the  Re- 
spondents had  failed  to  prove. 

£472]  Sir  R  Palmer,  t^).C.,  and  Mr.  Gainsford  Bruce,  for  tlie  Respondents,  were 
not  called  upon. 

Judgment  was  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile. — The  suit  out  of  which  this  appeal  arises 
was  brought  by  the  Respondents,  or  those  whom  they  repre.sent,  to  recover  possession 
of  the  land  in  question  from  the  principal  Defendant,  whose  title  to  it  is  founded  on 
a  purchase  of  some  property  fornjerly  belonging  to  a  family  of  the  name  of  Mullick, 
which  was  mortgaged  to  Muttyloll  Seal,  and  sold  under  a  decree  of  the  late  Supreme 
Court. 

It  is  perfectly  clear,  and,  indeed,  it  has  been  fairly  admitted  at  the  Bar,  that 
one  principal  question,  if  not  the  only  question  tried  in  the  Courts  below,  and  on 
which  both  Courts  have  found  in  favour  of  the  Respondents,  was,  whether  the 
alluvial  land,  which  is  the  subject  of  the  suit,  had  been  the  subject  of  certain  revenue 
]iroceedings  under  Bengal  Regulation  II.  of  1819  for  the  resumption  and  assess- 
ment of  .some  alluvial  land,  in  which  a  final  decision  was  passed  in  the  j^ear  1833, 
or  wliether,  on  the  other  hand,  they  were  part  of  certain  Lakhiraj  lands  forming 
part  of  the  mortgaged  property,  and  wliicli,  liaving  Ijeen  the  subject  of  their  re- 
sumption proceedings,  had  been  decreed  to  be  Lakhiraj  lands  belonging  to  tlie 
Mullicks? 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, tlie  Riglit  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Josepli 
Napier,  Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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The  principal  (|uestioii,  therefore,  which  was  tried,  was  a  question  of  identity 
of  parcels,  and  it  is  difficult  to  conceive  a  question  which,  having  been  very  care- 
fully tried  and  determined  on  the  banks  of  the  Hoogly,  is  less  proper  to  be  retried 
on  the  Isanks  of  the  [473]  Thames.  That  seems  to  have  been  the  feeling  of  the 
learned  Counsel  for  the  Appellants,  who  have  very  candidly  abandoned  any  attempt 
to  shake  the  concurrent  judgment  of  the  Courts  below  upon  that  point.  They  have, 
however,  raised  a  question  whether,  assuming  the  lands  in  question  to  have  been 
properly  found  to  have  been  part  of  those  which  were  the  subject  of  the  resumption 
proceedings  in  1833,  the  Respondents  can  be  said  to  have  established  their  title 
thereto,  inasmuch  as  the  settlement  for  the  lands  in  question  was  improperly  made 
by  the  Government  with  those  whom  the  Respondent  represent,  whereas  that  settle- 
ment ought  to  have  been  made  with  the  Mullicks. 

The  effect  of  the  resumption  proceedings  in  183.'!  was  this.  The  Government 
had  claimed  to  resume  and  assess  117  beegahs  of  land  ;  of  those  117  beegahs  of  laud 
it  was  found  that  45  beegahs  were,  as  contended  by  the  Mullicks,  who  appeared  on 
that  proceeding,  Lakhiraj  land,  part  of  their  garden  which  had  been  washed  away 
and  reformed,  and  they  accordingly  released  those  lands.  The  remainder  of  the 
117  beegahs,  in  round  numbers  72  lieegahs,  were  held  to  be  subject  to  resumption 
and  assessment  of  revenue,  and  it  was  directed  that  the  revenue  should  be  assessed 
upon  them  according  to  the  Regulations. 

That  proceeding,  it  is  admitted,  w-as  final  as  between  all  the  parties  to  it.  The 
usual  proceedings  were  subsequently  had.  The  revenue  appears  to  have  been 
assessed  upon  these  lands  in  the  ordinary  way.  The  Appellants  now  contend,  and 
it  is  substantially  the  only  argument  urged  at  their  Lordships'  Bar,  that  those 
72  beegahs,  and  whatever  land  may  have  been  added  to  it  by  subsequent  accretion, 
[474]  is  to  be  treated  as  an  accretion  upon  their  45  beegahs  of  Lakhiraj  land,  and 
as  land  for  which  the  Government  was  bound  to  settle  with  them  and  with  no  other 
person. 

A  question  has  been  raised,  by  way  of  preliminary  objection,  whether  such  a 
case  is  open  to  them  upon  this  record,  and  their  Lordships  having  considered  the 
pleading,  are  clearly  of  opinion,  that  it  is  not.  The  principal  issue  is: — ■"  Whether 
it  is  true,  that  the  disputed  land  is  included  in  the  permanently  settled  chur  Ram- 
kristopore  belonging  to  the  Plaintiffs,  was  in  their  possession,  and  they  were  dis- 
possessed of  the  same  by  the  Defendant,  Muttyloll  Seal:  or  that  the  said  land,  as 
part  and  parcel  of  the  garden  belonging  to  Sreenath  MuUick,  being  according  to 
the  Order  of  the  Supreme  Court  decreed  and  sold  in  auction,  it  was  purchased  by 
Sreemutty  Dossee.  and  is  in  her  possession?  " 

Their  Lordships,  construing  that  issue  as  it  stands,  would  certainly  be  disposed 
to  hold,  that  it  assumes  that,  whatever  was  included  in  the  permanently  settled  chur 
Ramkristopore  did  belong  to  the  Plaintiff's,  and  that  tlie  question  was,  whether  the 
disputed  lands  were  within  that  permanently  settled  chur,  or  whether  it  was  to  be 
treated  as  part  and  parcel  of  the  garden  which  lielonged  to  Sreenath  Mullickl  But 
if  there  could  be  any  reasonable  doubt  on  the  subject,  their  Lordships  think  that 
doubt  is  v.'holly  removed,  if  the  issue  be  construed  and  considered  by  the  light  of  the 
principal  Defendant's  answer,  in  which  we  find  this  passage:  "Specially  when 
Sreenath  Mullick  was  alive,  -with  reference  to  the  133  beegahs.  2  cottahs.  of  La- 
kharij  chur,  appertaining  to  the  said  Ramkristopore,  a  suit  for  resumption  was 
instituted  by  Govern-[475]-ment,  as  Plaintiff  ;  and  it  was  at  first  decided  in  favour 
of  Government,  in  the  Collectorate  of  this  Zillah.  Afterwards,  on  appeal  by  the 
deceased  Mullick,  the  claim  of  Government  was  dismissed,  and  his  appeal  decreed  in 
the  Court  of  the  Special  Commissioner.  The  disputed  land  is  comprised  within 
that."  That  is  an  assertion,  that  the  land  in  dispute  was  not  included  in  the  subject 
of  the  revenue  proceedings  in  1833,  but  was  the  subject  of  the  other  revenue  pro- 
ceedings, which  resulted  in  a  decree  in  favour  of  the  Mullicks,  affirming  the  land 
claimed  by  them  to  be  Lakhiraj. 

But  then  the  meaning  of  the  issue  is  made  still  clearer  liy  paragi-aph  6,  which 
states  that:  "For  the  purpose  of  showing  their  rights,  the  Plaintiff's  have  alluded 
to  the  decision.  No.  101  of  the  Special  Commissioner's  Court,  and  to  that  No.  279 
of  this  Court ;  but  those  allusions  are  merely  allusions.  In  fact,  there  is  nothing 
said  in  those  decisions,  that  they  are  with  reference  to  the  disputed  lands."     There- 

418 


WISE  V.  JUGGOBUNDHOO  BOSE  [1869]       XII  MOORE  IND.  APP.,  476 

fore,  there  is,  on  the  one  hand,  an  affirmance  that  the  land  was  the  subject  of  other 
procedings;  and,  on  the  other  hand,  a  denial  that  they  were  the  subject  of  the  pro- 
ceedings of  183.'S. 

Their  Lordships  cannot  but  feel  that  it  would  be  most  mischievous  to  permit 
parties  who  had  had  their  case  upon  one  view  of  it  fairly  tried,  to  come  before  this 
Board,  and  to  seek  to  have  the  appeal  determined  upon  grounds  which  have  never 
been  considered,  or  taken,  or  tried  in  the  Court  below.  It  is  obvious,  that  if  they 
wished  to  make  tlie  case  wliich  they  now  make,  they  would,  by  tlieir  answer,  have 
put  the  case  in  the  alternative — viz..  That  assuming  the  land  in  question  to  have 
been  the  subject  of  those  proceedings  of  1883,  the  title  wliich  they  now  set  up 
[476]  was  a  title  under  which  they  might  fairly  claim  to  hold.  Wlielher  that  title 
could  be  substantiated,  it  is  needless  for  their  Lordshi|)s  to  consider,  because  they 
are  clearly  of  opinion,  tliat  the  question  cannot  be  litigated  ujion  this  appeal,  and, 
therefore,  they  abstain  from  doing  so.  They  would  only  point  out,  that  considering 
what  was  done  in  the  first  suit  in  the  Zillah  Court  of  tlie  Twenty-four  Pergunnahs, 
considering  the  lapse  of  time  since  the  settlement  was  made,  and  considering  what 
the  revenue  law,  with  respect  to  the  claims  of  parties  claiming  to  have  a  preferable 
right  of  settlement,  may  be,  it  appears  to  them  that  the  Ajipellaiits  would  have  very 
considerable  difficulty  in  establishing  their  case.  They  do  not  feel  that  it  would  be 
riuht  to  make  any  special  reservation,  which  would  invite  further  litigation  by  the 
raising  of  such  a  case.  It  might  have  been  raised  in  this  suit,  and  has  not  been  so. 
If  having  rested  their  defence  on  a  false  issue  they  are  precluded  by  the  decrees  of 
the  Courts  below  from  hereafter  raising  the  case  now  made,  tlieir  Lordships  do  not 
feel  that  it  would  be  right  to  open  the  door  to  them.  If  they  are  not  so  precluded, 
the  dismissal  of  this  appeal  will  not  create  a  bar  to  them. 

LTpon  the  whole,  their  Lordships  feel  that  the  only  Order  which  thej'  can  advise 
Her  Majesty  to  make  upon  this  record  is,  that  the  decrees  of  the  High  Court  of 
Calcutta  in  the  two  appeals,  Nos.  721  and  722,  affirming  the  decree  of  the  Principal 
Sudder  Ameen  of  Zillah  Twenty-four  Pergunnahs  be  now  affirmed,  and  this  appeal 
dismissed  with  costs. 

[Followed  Gajapati  Rfidhika  v.  Vasudeva  Santa  Singaro,  18!)"2,  L.R.  19  Ind. 

App.  179.] 


[477]  THOMAS  ALEXANDER  W^E— Appellant ;  JUGGOBUNDHOO  BOSE,— 

Respondent*  [Feb.  23,  1869]. 

On  appeal  from  the  Sudder  Bewanny  Adawlut  of  Bengal. 

Suit  to  recover  principal  and  interest  on  a  Tumasook,  or  Bond,  dismissed  under 

Ben.  Reg.  XA'^..  1793,  sec.  9,  on  the  ground  of  usury. 
A  granted  a  Bond  to  B  to  secure  an  advance  of  money.     C  acted  as  B's  Agent. 

A  Lease  was  afterwards  granted  by  A  to  D,  a  servant  of  C,  at  a  colorable 

rent,  and,  subsequently,  an  Under  lease  was  made  by  D  to  E,  a  relative  of 

A,  the  consideration  for  which  was  also  colorable,  and  made  with  a  view  to 

elude  the  L^sury  Laws. 
Held,  that  the  Bond,  Lease  and  the  Under-lease,  formed  one  entire  transaction, 

which  was  tainted  with  usurv,  and,  therefore,  void  under  Ben.  Re".  XV    of 

1793,  sees.  8  and  9. 

The  suit  out  of  which  this  appeal  arose  was  brought  by  the  Appellant,  as  per- 
sonal representative  of  William  Wise,  late  a  Captain  in  the  service  of  the  East  India 
Company,  against  the  Respondent,  to  recover  from  the  estate  of  Kishen  Koomar 
Bose,   deceased,  his  Father,  the  balance  of  principal  moneys   and   interest   at  the 

*  Present:  Members  of  the  Judicial  Committee,— The  Right  Hon.  Sir  James 
W  Colvile,  the  Right  Hon.  the  Loid  Justice  Selwyn,  and  the  Right  Hon.  the 
Ix)rd  Justice  Gift'ard.      Assessor,— The  Right  Hon.  Sir  Lawrence  Peel. 
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rate  of  12  per  cent  per  aunuiii,  secured  under  a  Tuniasook  (Bond)  which  was 
"ranted  liv  Kishen  Koomar  Bose.  The  Bond  secured  the  repayujent  of  Rs.  20,000, 
with  interest,  borrowed  by,  and  paid  to,  Kishen  Koomar  Bose,  by  two  cheques  or 
drafts  drawn  by  William  Wise,  in  his  own  name,  on  his  Bankers  in  Calcutta,  and 
whicli  were  delivered  through  his  Brother,  Josiah  Patrick  Wise,  the  latter  acting 
at  the  time  as  it  appeared  as  the  Agent  of  William  Wise. 

[478]  The  Principal  questions  raised  by  the  suit  were,  whether  the  moneys  so 
lent  to  Kishen  Koomar  Bose  were  the  moneys  of  William  Wise,  and  whether  the 
sums  were  advanced  through  J.  P.  Wise  acting  as  his  Agent ;  or  whether  the  moneys 
belonged  to  the  latter,  and  were  advanced  bj'  him  on  his  own  account,  as  Principal, 
and  not  as  Agents  :  and  further,  whether,  if  the  moneys  belonged  to  William  Wise, 
and  were  lent  through  J.  P.  Wise  as  his  Agent,  the  Appellant,  as  liis  jjersonal  repre- 
.sentative,  was  entitled  to  recover  the  balance  of  principal  money  remaining  due  on 
the  loan,  either  alone,  or  with  legal  interest  thereon,  notwithstanding  the  provisions 
of  Ben.  Reg.  XV.  of  1793,  section  9,  which  was  pleaded  in  bar  to  the  suit  by  the 
Respondent. 

The  Appellant's  case  was,  that  the  Tumasook  was  a  genuine  instrument,  and 
not  tainted  by  usury,  and  in  no  way  connected  with  the  Lease  and  Sub-Lease. 

It  was  insisted  by  the  Respondent,  that  a  Lease  and  a  Sub-Lease  hereinafter 
mentioned,  were  made,  and  entered  into  by  J.  P.  Wise  and  Kishen  Koomar  Bose. 
or  anotlier  person  on  his  behalf,  as  a  device  for  providing  for  the  payment  of 
interest  beyond  the  legal  rate  of  1  per  cent  provided  by  the  9tli  section  of  the  above 
Regulation.  The  Respondent  maintained,  that  there  was  no  privity  between 
William  Wise  and  the  Appellant  as  his  representative  on  the  one  part,  and  Kishen 
Koomar  Bose  and  the  Respondent  on  the  other  part,  and  that  the  onus  of  proving 
that  J.  P.  Wise  was  the  Agent  of  William  Wise  was  on  the  Appellant,  and  that  on  that 
point  he  gave  no  proof  whatever  ;  that  if  that  privity  between  Captain  Wise  and  the 
Respondent,  or  his  Father,  had  been  [479]  proved,  still  Captain  Wise  was  bound  to 
adojft  the  transaction  in  its  entirety.  That  he  could  not  adopt  the  Bond  without 
adopting  the  Lease  and  Sub-Lease,  and  the  attendant  transactions  ;  that  such  trans- 
action was  usurious  and  an  attempt  to  evade  the  L^sury  laws,  and  that  the  Bond  and 
the  Lease  and  Sub-lease  were  void,  so  that  no  other  decree  but  that  of  dismissal 
could  have  been  under  the  above  Regulation  made  in  the  .suit. 

The  following  is  the  hi.story  of  the  transactions  out  of  which  the  suit  arose:  — 

In  the  year  1831,  the  Respondent's  father,  Kishen  Koomar  Bose,  applied  to 
Josiah  Patrick  Wise  for  a  loan  of  S.  Rs.  20,000,  to  be  paid  off  in  six  years.  J.  P.  Wise 
was  a  British  subject,  and  a  Brother  of  the  Appellant,  and  of  the  late 
Captain  W^illiam  AVise.  He  was  at  that  time  carrying  on  business  at  Dacca  as  a 
Merchant.  After  some  negotiation  a  loan  of  S.  Rs.  20,000,  bearing  interest  at 
36  per  cent  per  annum,  or  3  per  cent  per  mensem,  was  arranged  between  Kishen 
Koomar  Bose  and  J.  P.  Wise. 

The  statute,  13th  Geo.  III.  c.  63,  sec.  30,  was  in  force  when  this  transaction  was 
entered  into.  It  prohibited  British  subjects  in  the  East  Indies  from  taking  directly 
or  indirectly  interest  above  12  per  cent  per  annum,  and  it  declared  all  Bonds  and 
contracts  whatsoever  for  payment  of  principal,  or  for  any  usury,  above  12  per 
cent  per  annum  utterly  void. 

The  material  .sections  of  Ben.  Reg.  XV.  of  1793  which  affected  this  case  were  to 
the  following  effect:  — 

IV.  If  the  cause  of  action  should  liave  ari.sen  on  or  after  the  Lst  of  January, 
1793,  the  Courts  are  not  to  decree  any  interest  on  any  sum  whatsoever  above  the 
rate  of  12  per  cent  per  annum. 

[480]  V.  If  a  lower  rate  of  interest  should  have  been  stipulated  no  higher  rate  than 
the  rate  so  stipulated  was  to  be  decreed. 

VI.  No  accumulations  of  interest  beyond  the  amount  of  the  principal. 

VII.  And  no  compound  interest  was  to  be  decreed. 

VIII.  The  Courts  are  not  to  decree  any  interest  whatsoever  in  any  case  where  the 
Bond  or  instrument  given  for  the  securitv  and  evidence  of  the  debt  shall  have  been 
granted  on  or  subsequent  to  the  28tli  of  March,  1780,  and  should  specify  a  higher 
rate  of  interest  than  is  authorised  by  the  Regulation  to  have  been  given  and  received 
subsequent  to  that  date. 
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IX.  Nor  to  ik'LTL'L'  any  iiitert'st  whatsoever  in  favour  ol'  the  PhiinliU',  in  any  ease 
wliere  the  cause  of  aetion  siiall  have  arisen  on  or  .subseiiuent  to  the  "JcStli  of  March, 
1780,  where  a  greater  interest  tliau  is  authorized  by  tlie  Hegulation  shall  have  been 
received,  if  it  be  proved,  that  any  attempt  has  been  made  to  elude  the  rules  jirescribed 
in  the  Re;^ulation  by  any  deduction  from  tlie  loan,  or  by  any  device  or  means  what- 
soever, '■  nor  to  give  any  judgnn-nt  liul  for  tlie  dismission  of  the  suit,  with  costs  to 
be  paid  by  the  Plaintiff." 

It  ajipeared,  that  to  take  the  case  out  of  the  l^sury  laws,  and  yet  obtain  interest, 
at  a  rate  exceeding-  12  per  cent  per  annum,  it  was  arranged  that  Kishen  Koomar 
Hose  should  give  a  Tumasook  (Bengallee  Bond)  for  payment  to  J.  P.  Wise  of  the 
Rs.  20,000  with  interest,  on  the  face  of  it  at  one  per  cent,  per  mensem,  within  si.\ 
vears,  tliat  Kishen  Koomar  Bose  should  give  an  Izarah  or  lease  of  certain  estates  to 
a  Servant  of  J.  P.  Wise,  named  Moneeram  Sircar,  and  [481]  that  afterwards  the 
|iropertv  should  be  I'nder-leased  to  Kislieii  Koomar  Bose  in  the  iiame  of  his  relative, 
Subchunder  Ghose,  and  that  the  interest  in  excess  of  one  per  cent,  per  mensem  should 
be  taken  from  the  allowance  called  Rupoom,  of  the  Lease  and  the  profits  of  the 
rnder-lea.se. 

Accordingly,  in  June,  1831,  S.  Rs.  20,000,  were  advanced  by  .J.  P.  Wise  to  Kishen 
Koomar  Bose,  and  the  latter  then  delivered  to  liim  the  Tumasook,  by  which  he  agreed 
to  pay  J.  P.  Wise  S.  Rs.  20,000,  with  interest  at  one  per  cent,  per  mensem  by  the  month 
of  Ciieyt,  1243.  or  March,  1837.  At  the  same  time  Kishen  Koomar  Bose  also  signed 
an  Izarah  or  Lease  of  liis  interest  in  certain  zemindaries  to  Moneeram  Sircar  for  a 
term  of  six  years  from  1238,  (or  April,  1831,)  to  1243.  This  document  was  not  in 
the  record,  but  Moneeram  Sircar  executed  and  delivered  to  Kishen  Koomar  Bose  an 
Izarah  Kabooleat  or  counter-part  Lease,  which  was  in  evidence.  In  this  document 
the  collections  from  the  zemindaries  were  stated  to  amount  to  S.  Rs.  14,933.  11.  2.  0  ; 
the  expenses  of  collection  to  S.  Rs.  1160.  13.  10.  2  ;  the  fees  of  the  Lease  S.  Rs.  1200  : 
the  proprietor's  expenses  of  collecting  the  wages  of  legal  Agents,  and  expenses  inci- 
dental to  the  payment  of  the  Government  assessment  S.  Rs.  300  i  the  Government 
assessment  S.  Rs.  6117.  9.  5.  0.  The  balance,  amounting  to  S.  Rs.  6155.  4.  5.  0,  was 
reserved  as  the  annual  rent  which  Moneeram  Sircar  agreed  to  pay  Kishen  Koomar 
Bose  during  the  term  of  six  years  by  certain  specified  monthly  instalments.  By  a 
memorandum  endorsed  on  the  counter-part  Lease  signed  by  J.  P.  Wise,  he  became 
bovmd  as  surety  for  Moneeram  Circar. 

Kishen  Koomar  Bose  at  tiie  same  time  delivered  to  [482]  Moneeram  Sircar  a 
Borratnamah,  by  wliicli  he  directed  Moneeram  Sircar  to  pay  J.  P.  Wise,  during  the 
term  of  six  years,  the  sum  due  to  him  for  allowance,  and  to  take  upon  himself  to  pay 
off  the  Bond  debt,  which,  with  interest  at  one  per  cent,  per  mensem,  would  amount  to 
S.  Rs.  27,438.  2a.  3g.  2c.  from  the  net  rent  for  the  property,  during  the  whole  term. 

Moneeram  Sircar  was  thereupon  let  into  possession  of  the  property,  and  collected 
the  rents  from  Bysack,  1238,  corresponding  with  the  middle  of  April,  1831,  a  little 
more  than  a  month  anterior  to  the  loan,  and  he  continued  in  possession  and  collected 
rents  for  about  nine  months. 

On  the  15th  of  January,  1832,  Moneeram  Sircar  executed  an  Izarah  or  Under- 
lease of  the  property  leased  to  him  to  a  relative  of  Kishen  Koomer  Bose,  named 
Subchunder  Ghose,  for  the  identical  term  of  tlie  Lease  commencing  from  the  year 
1 238,  at  a  profit  of  Rs.  850  a  3'ear,  which  sum  was  reserved  to  be  paid  to  Moneeram 
Sircar  annually  during  the  whole  term,  according  to  the  instalments  at  foot. 
Kishen  Koomar  Bose  also  bound  himself  to  Moneeram  Sircar  as  security  for  Sub- 
chunder Ghose,  in  respect  of  the  Sub-lease,  and  took  possession  of  the  zemindaries. 

According  to  his  arrangement,  J.  P.  Wise  liecame  entitled  to  receive  during  the 
six  years  the  amount  of  net  rent  reserved  in  tlie  Sub-lease  at  Rs.  7150  per  annum, 
of  which  Rs.  5100  was  specifically  appropriated  to  the  principal  and  interest  at 
1  per  cent.,  under  tlie  assignment,  Rs.  42,900  ;  the  Rupoom  Izarahdaree,  or  fees  for 
Lease,  which  was  at  fir.st  fixed  at  Rs.  1200,  and  afterwards  by  tlie  Sub-lease  at  Rs. 
1035;  6210,  amounting  in  the  whole  to  S.  Rs.  49,110,  whereas  [483]  the  amount  of 
the  Bond  with  legal  interest,  if  paid  at  the  end  of  the  term,  only  amounted  to  S. 
Rs.  21,672. 

Kishen  Koomar  Bose  having  fallen  into  arrears  in  the  payment  of  his  rent, 
Moneeram  Sircar,  on  the  25th  of  April.  1834,  instituted  a  suit  "in  the  Court  of  the 
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Principal  Sudder  Ameen  of  Zillah  Dacca,  to  recover  from  Subcliunder  Ghose,  as 
Sub-lessee,  and  from  Kishen  Koomar  Bose,  as  his  surety,  8.  Res.  14:,969.  12.  2.  which 
was  uiade  up  as  follows  : — Hent  at  Rs.  7150  per  annum  from  Bysack,  123t<.  to  Maugh, 
1240,  being  2  years  and  10  months,  according  to  the  instalments  of  the  Sub-lease, 
S.  Rs.  1<),675,  less  paid  on  account,  6510.  i:3.' 18.  1.  Interest  from  Maugh,  1238, 
to  Maugh,  1240,  at  1  per  cent,  per  mensem,  Rs.  1805.  10.  1  :  making  together  Rs. 
14,969.  12.  2. 

Kishen  Koomar  Bose  by  his  answer,  after  stating  at  length  the  particulars  of 
the  translation,  contended,  tliat  the  Sub-lease  in  question  was  part  of  the  loan  trans- 
action between  J.  P.  Wi.se  and  himself,  that  it  was  a  device  to  elude  the  Usury  law.s, 
and  that  under  sec.  9,  of  Ben.  Reg.  XV.  of  1793,  the  suit  ought  to  be  dismissed. 

Shortly  afterwards,  and  on  the  29th  of  May,  1835,  Moneeram  Sircar,  on  the 
ostensible  ground  that  he  could  not  pay  the  expenses  of  litigation,  assigned  the  Lease, 
and  the  suit  for  recovery  of  the  rent  and  his  rights  under  the  counterpart  Lease,  to 
J.  P.  Wise,  and  by  a  proceeding,  dated  the  12th  of  June,  1835,  founded  on  a  petition 
by  J.  P.  Wise,  his  name  was  substituted  as  the  Plaintiff  in  the  suit,  in  lieu  of  that  of 
Moneeram  Sircar. 

J.  P.  Wise  as  the  substituted  Plaintifi',  filed  a  rejoinder  to  the  effect,  that  Monee- 
ram Sircar  had  been  the  actual  Lessee,  tliat  though  the  rent  had  been  [484]  made 
applicable  to  the  liquidation  of  the  Bond,  it  was  in  fact  a  separate  transaction,  that 
the  Sub-lease  was  also  a  distinct  transaction,  and  denied  that  the  Sub-lease  was  a 
cloak  to  screen  a  usurious  transaction  ;  and  submitting  that,  as  he  then  stood  in 
Moneeram  Sircar's  place,  he  was  entitled  to  recover. 

The  suit  came  on  for  hearing  before  Mr.  John  Cooke,  acting  Judge,  who  found 
that  the  Bond,  Lease  and  ,Sub-lease  formed,  in  effect,  one  and  the  same  transaction 
between  J.  P.  Wise  and  Kishen  Koomar  Bose,  and  that  Moneeram  Sircar  and  Sub- 
chunder  Ghose  were  mere  tools  ;  that  the  transaction  was  usurious,  and  he  ordered, 
that  the  suit  should  be  dismissed,  with  costs,  under  the  provisions  of  sec.  9,  Ben. 
Reg.  XV.  of  1793. 

J.  P.  Wise  appealed  to  the  Sudder  Court  against  this  decree,  and  after  a  separate 
consideration  of  the  case  by  four  Judges,  consisting  of  Messrs.  Edward  Lee  Warner, 
David  Smith,  Thomas  P.  B.  Bonell  Biscoe,  and  Charles  Tucker,  that  Court,  the  fifth 
Judge  (A.  Dick)  presiding,  on  the  8th  of  September.  1840,  ordered  that  the  appeal 
of  J.  P.  Wise  should  be  dismissed,  and  the  decree  affirmed  with  costs. 

J.  P.  Wise  appealed  to  Her  Majesty  in  Council,  but  the  appeal  was  dismissed,  and 
the  decision  of  the  Sudder  Court  affirmed  (see  case  reported  4  Moore's  Ind.  App. 
Cases,  201). 

On  the  8th  of  April,  1849,  the  Appellant,  claiming  as  the  administrator  of  the 
estate  of  Captain  Wise,  instituted  a  suit  in  the  Court  of  the  Principal  Sudder  Ameen 
of  Dacca  against  the  Respondent,  as  .the  administrator  of  Kishen  Koomar  Bose,  who 
had  died,  and  J.  P.  Wise.  The  plaint  stated,  that  Captain  Wise  wishing  to  return 
[485]  to  England,  authorized  J.  P.  Wise,  if  any  respectable  person  wished  to  take  a 
loan  of  money  at  one  per  cent,  per  mensem,  to  make  a  loan  out  of  his  funds  :  that 
Kishen  Koomar  Bose  applied  to  J.  P.  Wise  for  a  loan  of  Rs.  20,000,  bearing  interest 
at  one  per  cent,  per  mensem,  J.  P.  Wise  agreed  to  make  such  loan,  and  lent  that  sum 
to  Kishen  Koomar  Bose,  who,  on  the  I7th  Jeyt,  1238,  on  his  Tumasook  agreed  to  pay 
the  same  with  interest  at  one  per  cent,  per  mensem,  in  Cheyt,  1243.  That  the  ad- 
vance was  out  of  the  moneys  of  Captain  Wise,  and  that  for  the  repayment  of  the 
sum  lent,  Kishen  Koomar  Bose  gave  an  Izarah  to  Moneeram  Sircar  and  an  order 
was  made  for  pajinent  of  the  advance  and  interest  out  of  the  rents.  That  the 
Lessee  took  possession,  and  nine  months  afterwards  Kishen  Koomar  Bose  took  from 
Moneeram  Sircar,  an  T,^nder-lease  of  the  same  estate  in  tlie  name  of  his  Agent,  Sub- 
chunder  Ghose,  on  his  own  security  ;  that  Kishen  Koomar  Bose  did  not  pay  the  rent, 
that  Moneeram  Sircar  sued  for  the  rents  due,  and  while  the  suit  was  pending,  he 
transferred  all  his  benefit  under  the  Izarah  to  J.  P.  Wise.  That  such  suit  was  un- 
successful, that  of  the  fact  of  the  Izarah  and  due  Izarah  Captain  Wise  knew  nothinii. 
That  the  decision  in  the  rent  suit  could  be  no  bar  to  his  proceeding  in  the  suit,  as 
neither  were  tlie  parties  to  nor  was  the  subject  matter  of  the  two  suits  identical. 
That  Captain  Wise  died  in  November,  1847,  leaving  two  Brothers,  the  Appellant 
?.nd  J.  P.  Wise  his  heirs.     That  the  Appellant  alone  obtained  from  the  Supreme 
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Court  jirobate  of  liis  Will,  and  that  lie  liad,  tliurefore,  the  ri-^ht  to  collect  the  money. 
That  Rs.  1966.  9.  14.  3,  for  principal,  and  Rs.  4544.  4.  3.  2,  for 
interest,  making  together  Rs.  6510.  13.  13.  1,  had  been  paid,  leaving 
a  balance  of  Hs.  18,033.  6.  3.  1,  for  [486]  principal,  and  that  as  the  amount  due 
for  interest  had  accumulated  to  a  sum  e<iual  to  the  principal  he  sued  to  recover, 
Rs.  36,066.  12.  10.  2,  equivalent  to  Rs.  3847.  1.  3.  15,  from  the  Respondent,  who  on 
his  Father's  death  became  liable  to  jiay  the  same  out  of  his  property. 

The  Respondent  by  his  answer  pleaded,  in  effect,  that  his  Father  was  never  in- 
debted to  Captain  Wise,  and  that  Captain  Wise  had  never  made  any  claim,  and  that 
the  moneys  advanced  were  not  his:  that,  on  the  contrary.  J.  P.  Wise  had  made  the 
advance  out  of  his  own  funds  and  by  means  of  tlie  Izarali  had  made  a  usurious  bar- 
gain, and  that  he  had  attempted  to  evade  the  Usury  laws  and  received  usurious 
interest  ;  and  that  the  claim  ought  to  be  dismissed  under  section  9  of  Ben.  Reg.  XV. 
of  1793  :  and  he  submitted,  first,  that  the  claim  had  already  by  the  several  decisions 
in  the  former  suit  been  pronounced  inadmissible,  and  secondly,  that  the  suit  was  a 
fraud  concocted  lietween  the  Appellant  and  J.  P.  Wise  to  get  rid  of  the  former 
adjudication. 

The  issues  in  the  suit  were,  first,  was  Ca]:itain  Wise  or  Mr.  J.  P.  Wise  the  owner  of 
the  money  lent  1  Secondly,  was  the  Plaintiff  authorized  to  sue  for  the  money?  And 
tliirdly,  liad  Juggobundhoo  Dose  repaid  the  money?  A  further  issue  in  bar  to  the 
suit  was.  whether  or  not,  the  former  suit  decided  on  tlie  1st  of  June,  1837,  by  the 
Judge  of  Dacca,  and  appealed  to  the  Sudder  Court  and  to  the  Privy  Council,  rendered 
the  last  suit  liable  to  dismissal  under  sec.  16.  of  Reg.  III.  of  1793,  without  going 
into  the  merits. 

On  the  29th  of  November.  1851,  the  suit  came  on  for  Iiearing  upon  these  issues, 
when  Jlr.  H.  V.  IJayley.  and  the  then  additional  Judge  of  Dacca  [487]  held,  that  the 
matter  had  already  been  adjudicated  by  the  decrees  in  the  former  suit,  and  dis- 
missed the  claim  with  costs. 

Against  tliis  judgment  the  Appellant  appealed  to  tlie  Sudder  Court.  The  appeal 
was  heard  on  the  26th  of  June,  1852  ;  and  that  Court  (Mr.  C.  Steer  presiding),  con- 
sidered that  the  additional  Judge  was  in  error  in  ruling  that  the  suit  was  barred 
from  even  a  hearing  by  section  16.  of  Ben.  Reg.  III.,  of  1793,  as  in  his  opinion  it  was 
a  "  de  novo  action  to  be  decided  on  its  merits,  although  all  due  weight  should  be  given 
to  the  intent  and  effect  of  the  final  decree  of  the  Privy  Council  on  the  rent  claim," 
and  he  ordered  the  decision  of  the  additional  Judge  to  be  reversed,  and  the  case 
remanded  for  a  hearing  and  judgment  on  its  merits. 

On  the  22nd  of  September,  1854,  the  additional  Judge  of  Dacca  fixed  the  follow- 
ing issues  in  bar: — First,  that  the  decision  of  the  Sudder  Court  of  the  8th  of 
September,  1840,  bar  the  suit?  and,  secondly,  did  the  decision  of  Her  Majesty's 
Privy  Council  of  tlie  12th  of  February,  1847,  bar  the  suit?  and  certain  issues  on  the 
merits,  together  with  a  supplementary  issue  whether  cl.  4,  sec.  4,  Reg.  XXVI.  of  1814, 
and  sec.  9,  of  Ben.  Reg.  XV.  of  1793  admitted  of  any  decree  but  the  dismission  of  the 
suit  ? 

The  Appellant,  to  support  his  claim,  examined  witnesses  and  produced  some 
documents,  the  greater  part  of  which  were  not  proved.  He  was  not  himself  examined 
as  witness,  nor  did  lie  take  any  steps  to  procure  the  evidence  of  J.  P.  Wise  to  prove 
that  he  had  acted  in  the  transaction  as  Agent  for  Captain  AVise,  and  show  by  Letters 
and  accounts  what  was  the  extent  and  nature  of  his  authority. 

On  the  30th  of  June,  1854,  judgment  was  [488]  pronounced  by  Mr.  H.  V.  Bayley. 
the  additional  Judge  of  Dacca.  The  effect  of  his  judgm'ent  was,  that  the  first  and 
second  issues  had  Ijeen  already  disposed  by  the  Sudder  Court,  when  it  remanded  the 
case  as  a  de  novo  action,  to  be  decided  on  the  merits,  although  all  due  weight  was  to 
be  given  to  the  intent  and  effect  of  the  final  decree  of  the  Privy  Council  on  the  rent 
claim.  On  the  eighth  issue,  looking  at  the  substance  of  the  transaction,  he  considered 
that  the  Bond  was  one  of  three  instruments  executed  as  mere  shifts  for  usury,  and  to 
elude  the  Usury  laws  ;  that  there  was  no  proof  that  Captain  Wise  was  the  lender  ; 
that  the  substance  of  the  contract  .showed,  that  the  lender  of  the  money  under  the 
Bond  was  ,1.  P.  Wise,  whether  J.  P.  Wise  drew  the  money  from  Captain  Wise  or  not ; 
and  that  the  suit  admitted  of  no  other  judgment  but  dismission  under  section  9  of 
Ben.  Reg.  XV.  of  1793.     That  even  if  Captain  Wise  had  been  the  lender,  yet,  the 
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attempt  to  elude  the  usuiy  law  being  proved,  tke  contract  was  liis,  and  this  suit 
on  the  Bond  would  liave  been  repudiated  by  tlic  Court  :  and  lie  ordered  the  suit  to 
be  dismissed  with  costs. 

Against  this  decree  the  Appellant  apjiealed  to  the  late  Sudder  Dewanuy  Court 
at  Calcutta.  While  such  apjteal  was  pending,  proceedings  were  taken  to  obtain 
security  for  the  costs  of  the  appeal,  in  consequence  of  the  Appellant  having  proceeded 
to  England.  The  Sudder  Court,  in  consequence  of  no  security  being  deposited 
within  six  weeks,  dismissed  the  appeal  by  an  Order  dated  2l8t  of  August,  1855.  The 
Appellant  applied  unsuccessfully  to  obtain  a  review  of  this  Order.  He  then  appealed 
to  Her  Majesty  in  Council  against  the  Order  dismissing  his  appeal.  By  an  Order  in 
Council,  dated  the  29tli  of  July,  1859,  the  [489]  Order  of  the  Sudder"  Court,  dated 
the  21st  of  August,  1855,  was  reversed,  and  his  apjieal  again.st  the  decision  of  the 
additional  Judge  of  Dacca  was  restored  (see  case  reported  on  this  point  7  Moore's 
Ind.  App.  Cases,  -l-'jl). 

On  the  7th  of  April,  1862,  the  appeal  came  on  for  hearing  before  Messrs.  C.  B. 
Trevor.  H.  V.  Bayley,  and  C.  Steer,  three  of  the  Judges  of  the  Sudder  Court.  The 
material  portion  of  their  judgment  was  as  follows: — "That  the  Bond  executed  by 
Kishen  Koomar  Bose  wa«  in  J.  P.  Wise's  favour,  and  that  the  whole  transaction  was 
ostensibly-  carried  on  by  that  person  is  equally  clear.  The  allegations  then  in  the 
present  plaint  are,  interpreting  it  in  the  only  way  that  will  give  the  Plaint iflf  a  right 
to  sue  the  Defendant,  not  only  that  the  money  was  Captain  Wise's,  for  that  alone 
would,  as  before  remarked,  give  Captain  Wise  no  right  to  sue  the  Defendant,  but 
that  J.  P.  Wise  was  the  Agent  of  Captain  Wise,  that  is,  the  Agent  of  an  undisclosed 
Principal,  and  that  he,  J.  P.  Wise,  entered,  either  in  his  own  name  or  that  of  others, 
into  certain  transactions  as  to  the  Lease  and  Sub-lease  with  the  Defendant's  Fatlier, 
beyond  the  authority  vested  in  him  ;  that  he.  Captain  Wise,  the  principal,  is  at  liberty 
to  repudiate  these  unworthy  transactions,  and  to  sue  a  third  party  for  so  much  of 
the  transaction  as  was  done  by  his  Agent,  J.  P.  Wise,  within  the  authority  conferred 
upon  him.  As  the  Defendant  denies  the  agency  or  privitj-  of  any  sort  with  tlie 
Plaintiff,  it  is  necessary  first  to  inquire,  what  is  the  evidence  of  the  alleged  agency 
of  J.  P.  Wise  for  Captain  Wise.  It  appears  from  an  office  copy  of  an  account  between 
Messrs  Mackintosh  and  Wise,  and  [490]  other  evidence  before  us,  that  the  two 
cheques  of  Rs.  10,000  each,  were  drawn  on  the  hrm  of  Mackintosh  and  Co.  by  Captain 
Wise,  in  favour  of  J.  P.  Wise,  on  the  2-tth  of  May,  1831,  and  were  debited  to  the 
former  in  the  account  of  the  firm  severally  on  the  21st  of  June,  1831,  and  the  6th  of 
July,  1832,  that  with  these  cheques  J.  P.  Wise  purchased  hoondies  on  Calcutta  and 
sold  them  in  the  Dacca  Bazaar,  and  from  the  proceeds  made  the  payment  to  Kishen 
Koomar  Bose.  Now,  admitting  this  evidence  as  true,  it  only  goes  to  prove,  that 
J.  P.  Wise  borrowed  the  money  from  his  Brother,  Captain  Wise.  It  does  not  show 
that  J.  P.  Wise  acted  in  this  transaction  as  the  Agent,  either  by  express  or  implied 
authorit}',  of  his  Brother,  or  that,  in  short,  tlie  relation  of  Agent  and  Principal,  as 
regards  the  Rs.  20.000,  existed  between  them,  and  on  failure  of  proof  on  this  point 
the  plea  of  the  Defendant,  confined  to  the  state  of  the  Bond  itself,  stands  good.  It 
follows,  that  the  present  action,  which  in  order  to  be  successful  must  be  founded  on 
proved  agency,  either  expressed  or  implied,  necessarily  fails.  But,  even  admitting 
the  agency,  we  would  remark,  though  tlie  point  is  not  necessary  to  our  decision  of  the 
case,  that  whilst,  as  Principal,  Captain  W^ise  is  entitled  to  all  the  advantages  and 
benefits  of  the  contracts  of  his  Agent,  considered  in  its  entirety,  he  must  take  them  with 
all  the  attendant  trade  transactions,  and  subject  to  all  the  attendant  just  counter- 
claims and  defences  of  the  other  contracting  party  ;  and  if  the  contract  entered  into 
hr  3.  P.  W^ise  was  impeachable  for  a  fraudulent  attempt  to  evade  the  I'sury  laws. 
Captain  Wise,  as  a  general  rule,  would  be  affected  with  all  the  consequences  thereof, 
and  could  not  avail  himself  of  his  own  [491]  innocence  arising  from  ignorance,  to 
support  what  would  otherwise  he  a  defective  title.  It  follows,  from  the  view  which  we 
adopted  before,  that  the  present  suit,  founded  on  the  ag'ency  of  J.  P.  Wise,  necessarily 
fails.       The  decision  of  the  Lower  Court  is  affirmed,  with  costs." 

The  Appellant,  dissatisfied  with  the  decree  founded  on  this  judgment,  brought 
the  present  appeal. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — Neither  William  Wise 
nor  the  Appellant,  his  personal   representative,  was  made  a   party  to  the  former 
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suit  (see  Wise  v.  Kishen-  Kooinar  Base,  i  Moore's  Ind.  App.  Cases,  201),  to  enforce 
the  terms  and  conditions  of  the  under-lease,  which  was  rightly  treated  by  the  Plain- 
tiff iu  that  suit  as  made  long  subsequent  to  and  entirely  distinct  and  sejjarate  from 
the  transaction  of  the  loan  ;  tliat  decision  is  not  res  jiulicuta  and  is  in  nowise  binding 
on,  and  ought  not  to  be  used  in  the  present  suit  to  aft'ect  prejudicially  the  rights  and 
interests  of  William  Wise,  or  his  estate.  We  submit,  that  the  Tuniasook  is  primci 
facie  valid,  and,  therefore,  the  onus  of  jiroving  that  the  subsequent  transactions 
were  a  shift  to  evade  the  law  respecting  usury  lay  on  the  Defendant,  and  that  he 
failed  to  prove  that  the  original  loan  was  usurious.  No  subsciiucnl  reservation 
of  illegal  interest  will  taint  or  invalidate  the  original  claim.  There  was  no  evidence 
of  any  agreement  by  J.  P.  Wise  at  the  time  of  the  execution  of  the  Tuniasook,  or 
of  effecting  the  loan,  that  the  Sub-lease  should  be  thereafter  exeiuited  as  part  of 
the  original  transaction,  or  to  secure  the  payment  of  more  than  [492]  legal  interest 
on  the  loan,  or  that  William  Wise  ever  received  any  usurious  interest  in  respect  to 
the  loan,  or  that  any  profits  was  derived  by  the  Lessee  which  could  be  applied  to 
the  payment  of  interest  in  excess  of  legal  interest.  The  Ben.  Reg.  XV.  of  1793, 
sec.  9.  upon  which  the  Court  below  founds  its  judgment,  contains  no  declaration  that 
the  principal  money  should  be  forfeited,  nor  that  the  original  contract  of  loan  or 
the  Bond  to  secure  the  repayment  is  null  and  void,  even  if  such  a  device  as  therein 
mentioned  should  be  proved.  Such  enactment  being  a  penal  one,  cannot  be  ex- 
tended by  mere  implication  to  affect  such  forfeiture. 

Mr.  Cave,  for  the  Respondent,  was  not  called  on  to  address  their  Lordships. 

Judgment  was  delivered  by 

The  Right  Hon.  the  Lord  Justice  Giffard. — Their  Lordships  are.  unable  to 
entertain  any  doubt  upon  this  case,  either  with  respect  to  the  facts,  or  with  respect 
to  the  law  which  is  applical)le  to  those  facts. 

The  facts  are  simple  and  plain.  It  is  perfectly  clear,  that  the  original  Lease  was 
connected  with  the  Bond,  and  that  that  Lease  was  a  beneficial  Lease.  But  the 
matter  does  not  stop  here,  because,  when  you  come  to  the  under-lease,  although 
it  was  subsequent  in  point  of  date,  it  has  reference  back  to  the  date  of  the  original 
Lease ;  and  if  you  look  at  the  assignment  from  the  Servant  at  the  time  when  the 
Servant  ceased  to  be  in  the  service  of  Mr.  J.  P.  Wise,  that  assignment  deals  with  the 
whole  as  one  entire  transaction.  Their  Lordships,  therefore,  can  come  [493]  to 
no  other  conclusion  than  that  the  transaction  was  one  entire  transaction,  and  that 
it  was  a  transaction  which  was  tainted  with  usury. 

Then,  with  respect  to  the  argument,  that  Captain  Wise  had  no  knowledge  of  what 
took  place,  it  appears,  that  to  all  intents  and  purposes,  Mr.  J.  P.  Wise  was  his 
Agent.  It  is  not  alleged,  and  still  less  is  it  proved,  that  the  Native' who  lent  his 
money  was  at  all  aware,  that  there  was  any  distinction  between  one  part  of  the 
transaction  and  the  other.  In  point  of  fact,  Mr.  J.  P.  Wise  was  acting  for  an  un- 
disclosed Principal,  the  loan  being  a  lending  upon  one  transaction,  which  transac- 
tion was  clearly  usurious ;  therefore.  Captain  Wise  is  in  this  position :  either  he 
must  go  against  his  Agent  and  repudiate  the  transaction  altogether,  or  if  he  does 
not  repudiate  the  transaction,  he  must  take  it  with  all  its  consequences. 

That  being  so,  brings  us  to  the  terms  of  Regulation  XV.  of  1793.  There  are  two 
sections  affecting  the  question,  the  8th  and  the  9th.  The  8th  section  deals  with 
the  case  in  which  the  usurious  interest  is  disclosed  on  the  face  of  the  instrument, 
and  is  different  to  the  9th  section.  There  might  be  a  very  good  reason  for  that. 
There  might  well  be,  where  there  was  no  fraud,  and  where  the  whole  thing  was  dis- 
closed, a  right  to  recover  the  principal,  whereas,  in  a  case  where  there  was  fraud, 
that  right  might  be  taken  away.  The  terms  of  the  9th  section  appear  to  their 
Lordships  to  be  perfectly  clear,  liecause  the  Court  is  not  "  to  decree  any  interest 
whatsoever  in  favour  of  the  Plaintiff",  in  any  case  where  the  cause  of  action  shall 
have  arisen  on  or  subsequent  to  the  28th  of  March,  1780,  where  a  greater  interest 
than  is  authorized  by  this  Regulation  [494]  shall  have  been  received,  or  stipulated  to 
be  received,  if  it  be  proved,  that  any  attempt  has  been  made  to  elude  the  rules  pre- 
scribed in  it  by  any  deduction  from  the  loan,  or  by  any  device  or  means  whatever  ''  ; 
and  then  there  comes  this:  "  nor  to  give  any  other  judgment  but  for  the  dismission 
of  the  suit,"  and  we  cannot  conceive  that  that  means  anything  but  the  dismission 
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of  tilt.'  suit,  so  far  as  it  has  relation  to  tliat  usurious  contract,  though  of  course  it 
woukl  be  different,  if  there  was  one  count  on  one  transaction,  and  another  count 
upon  another  and  a  totally  different  transaction  ;  in  point  of  fact  tliis  matter,  if 
not  actually  concluded  by  the  judgment,  is  virtuall}-  concluded  by  the  exjjression 
of  opinion  in  the  former  case  of  Wise  v.  Kishen  Kuomar  Bose,  for  in  -i  Moore's  Ind. 
App.  Cases,  '219,  we  find  this  sentence:  "  If,  therefore,  in  this  case,  we  were  to  pro- 
nounce a  judgment  whereby  the  principal  should  be  recovered,  without  interest, 
such  a  judgment  would  be  in  complete  defiance  of  that  Regulation,  by  which  we 
are  bound."  We  have  nothing  to  do  but  to  repeat  these  words,  in  which  we  fully 
concur  ;  therefore,  on  both  grounds,  first,  because  the  transaction  was  usurious,  and, 
second,  because  of  the  terms  of  the  Regulation,  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  appeal  ought  to  he  dismissed  with  costs,  and  the  decree 
appealed  from  affirmed  (see  S/ia/i  Muk/iuii  Lull  v.  Baboo  Sree  Kis/ieii  Singh,  ante, 
[12  Moo.  Ind.  App.],  p.  157). 


[495]  KATCHEKALEYANA  RUNGAPPA  KALAKKA  TOLA  00m\^,— Appellant ; 
KACHIVIJAYA  RUNGAPPA  KALAKKA  TOLA  OQ'OlKR,~Ee>spandent  * 
[Feb.  24,  1869]. 

On  appeal  from   the  High  Court  of  JudAcatwe  at  Madras. 

In  a  suit  against  a  Zemindar  by  a  member  of  his  family  for  maintenance  out 
of  the  zemindary,  no  issues  as  directed  by  the  Code  of  Civil  Procedure  (Act, 
No.  VIII.  of  1859,  sees.  139-Ul)  were  recorded  by  the  Primary  Judge.  Held 
(1)  that  such  omission  was  not  fatal,  as  the  Court  could  proceed  to  decision 
in  the  manner  indicated  by  section  351  of  the  Code;  and  (2)  as  the  Court 
had  directed  an  inquiry  as  to  maintenance,  which  was  to  be  deemed  equivalent 
to  issues. 

It  is  in  the  discretion  of  the  Judge  in  a  maintenance  suit,  in  estimating  the 
amount  to  be  awarded,  to  fix  the  place  of  residence  [12  Moo.  Ind.  App.  506]. 

The  Letters  Patent  of  1862,  creating  the  High  Court  of  Judicature  at  Madras, 
section  42,  provide,  that  the  reasons  given  by  the  Judges  of  their  decision 
should,  on  appeal  to  England,  be  transmitted  with  the  record  for  the  in- 
formation at  the  hearing  by  the  Judicial  Committee  of  the  Privy  Council, 
which  direction  it  is  the  bounden  duty  of  the  Judges  to  comply  with  [12  Moo. 
Ind.  App.  502]. 

This  was  aii  appeal  by  the  Zemindar  of  Oodiar  Poliem,  from  a  decree  of  the 
High  Court  of  Madras,  rejecting  a  regular  appeal  from  a  decree  of  the  Civil  Con  it 
of  Trichinopoly.  The  question  being,  whether  the  Civil  Court's  decree  awarding 
to  the  Respondent  maintenance,  marriage  expenses,  and  residence  out  of  the 
proceeds  of  the  zemindary  of  Oodiar  Poliem  was  correct. 

The  circumstances  out  of  which  this  question  arose  were  these:  — 

[496]  By  an  Istimrar  Sunnud,  dated  the  23rd  of  December,  1817,  the  zemindary 
of  Oodiar  Poliem  was  granted  to  Katchi  Rungappa  Oodiar,  the  Father  of  the 
Appellant  and  Respondent,  as  his  self  acquisition.  Katchi  Rungappa  Oodiar,  the 
first  Zemindar,  died  before  the  year  1834,  leaving  Moottoo  Yizia,  his  eldest  Son 
and  heir  surviving,  who  became  the  second  Zemindar.  Moottoo  Vizia  died  in 
1836,  leaving  Katchi  Rungappa,  an  infant  Son  and  heir,  surviving,  who  became 
the  third  Zemindar.  He  died  in  the  same  year,  leaving  his  Uncle,  the  Appellant, 
the  heir  to  the  zemindary. 

On  the  13th  of  December,  1860,  the  Respondent  filed  a  plaint  in  the  Principal 
Sudder  Ameen's  Court  at  Trichinopoly,  against  the  Appellant,  to  recover  Rs.  9999 
for  his  maintenance,  accommodation,  and  marriage  expenses.     The  plaint  stai;ed, 

*  Present:  Members  of  the  Judicial, Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  and  the  Right  Hon.  the  Lord  Justice  Selwyn,  and  the  Right  Hon. 
the  Lord  Justice  Giffard. 
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tliat  the  I'liiiiititf  was  tho  third  and  the  Defendant  the  first  of  the  three  Sons  of 
IMaintift's  Father,  tlieii  living  ;  that  the  Defendant  was  in  possession  of  real  and 
liersoual  property  of  tlie  Plaintiff's  Father,  namely,  tiie  zemindary  of  Oodiar 
Polieni,  capable  of  yielding-  an  annual  income  of  Rs.  40,000:  Jewels,  and  ready 
cash  received  by  the  Defendant  fi'om  the  Circar  at  the  time  of  his  installation 
valued  at  l?s.  ()l,39;i  3a.  -'{p.,  and  two  villages,  situate  in  the  Zillah  of  Combaconuni, 
capable  of  yielding  Ks.  1000  a  year;  that  the  Plaintiff  was  entitled  to  oni'-third  of 
the  income,  both  under  Hindoo  Law  and  local  usage,  and  prayed,  fiist.  a  decree  for 
an  annual  sum  of  Rs.  .'5000.  or  Rs.  250  per  mensem  for  his  maintenance;  and 
secondly,  that  the  Building  known  by  the  name  of  Niddaraikuodum,  lately  occupied 
by  his  Mother,  and  situate  at  Oodiar  Poliem,  and  valued  at  Rs.  .jOOO,  might  be  made 
[497]  over  to  him;  or,  in  the  alternative,  to  pay  him  Rs.  2999  for  erecting  a 
House  for  his  residence;  and  a  further  sum  of  Rs.  4000  for  the  expenses  of  his 
marriage. 

The  Appellant  by  his  plea  stated,  first,  that  more  than  twelve  years  having 
elapsed  since  the  Plaintiff's  maturity,  his  claim  was  barred  by  the  Statute  of 
Limitation.  Secondly,  that  the  income  from  tlie  zemindary  was  not  sufficient  to 
cover  his  expenses.  Thirdly,  that  the  Plaintiff's  Mother  was  in  the  receipt  of  a 
monthly  maintenance  of  Rs.  -10,  under  a  decree  of  the  Court,  and  that  the  Plaintiff' 
being  a  member  of  her  family,  was  not  entitled  to  a  separate  maintenance.  Fourthly, 
that  Rs.  7  a  month  was  sufficient  for  a  man  to  support  himself  on.  Fifthly,  that  the 
Defendant  was  not  Iround  to  pay  for  the  expenses  of  the  Plaintift'"s  marriage,  nor  to 
erect  a  building  for  his  residence. 

Two  documents  were  given  in  evidence  b_y  the  Plaintiff',  exhibits  A  and  B.  The 
first  (A.)  was  a  decree  of  the  Sudder  Court,  dated  the  23rd  of  December,  1837,  in 
a  former  suit  for  maintenance  out  of  the  same  zemindary,  which  was  dismissed 
on  the  ground,  that  the  zemindary  was  the  self  acquisition  of  the  Zemindar,  the 
Defendant,  under  the  before-mentioned  Istimrar  Sunnud,  dated  the  23rd  of  December. 
1817,  but  that  the  then  Plaintiff',  Katchi  Oodiar,  who  claimed  through  an  illegiti- 
mate Son.  and  the  Zemindar  under  tlie  Istimrar  Sunnud,  being  Grandsons  of  a 
former  Zemindar,  the  Plaintiff",  whether  legitimate  or  not,  would  (the  family  being 
Soodras)  have  otherwise  been  entitled  to  maintenance.  The  second  (B.)  was  a 
petition  by  the  Appellant,  dated  the  18th  August,  1836,  praying  either  for  posses- 
sion of  the  zemindary  as  heir,  or  for  maintenance  [498]  at  Rs.  700  a  month,  stating 
that  "  the  aforesaid  zemindary  and  my  kavil  (moniam)  lands,  situate  in  the  Arcot 
Suba,  yield  an  income  of  Rs.  50,000  a  year."     No  other  evidence  was  then  adduced. 

The  Principal  Sudder  Ameen  by  his  decree  dismissed  the  plaint  on  the  ground 
that  the  zemindary  was  self-acquired. 

-  The  Respondent  appealed  to  the  Civil  Court  of  Trichinopoly  urging  that  the 
zemindary  was  ancastral  property,  and  not  the  self-acquired  estate  of  the  Appel- 
lant ;  that  by  the  deed  of  permanent  assessment  with  the  late  Zemindar,  Father 
of  both  the  parties,  the  zemindary  was  vested  in  him,  his  heirs,  successors,  and 
transferees;  that  the  Government,  on  the  death  of  the  late  Zemindar,  allowed  the 
property  to  pass  to  the  Appellant,  after  receiving  from  the  latter  a  muchilka 
(agreement)  to  the  effect,  that  he  should  maintain  the  Respondent,  at  the  time  an 
infant,  and  the  otlier  members  of  the  family  ;  that  evidence  of  the  Respondent  had 
been  rejected  ;  and  lastly,  that  the  Appellant  and  the  other  members  of  the  family 
had  been  in  receipt  of  maintenance  from  the  zemindary. 

The  Civil  Court  by  its  decree  affirmed  the  decree  of  the  Principal  Sudder  Ameen 
on  the  like  grounds. 

In  the  special  appeal  preferred  by  the  Respondent,  the  High  Court  by  its  decree, 
dated  the  19tli  of  December  1862,  overruled  both  the  decrees  of  the  Principal  Sudder 
Ameen  and  the  Civil  Court,  declaring  that  the  zemindary  was  ancestral,  and  the 
Respondent  entitled  to  maintenance  from  it,  and  the  suit  was  remanded  to  the 
Civil  Court  with  instructions  "  To  ascertain  the  means  of  the  Appellant  and  the 
other  facts  of  the  case,  and  to  proceed  to  a  decision  in  the  manner  indicated  in 
section  351  of  the  Code  of  Civil  Procedure." 

[499]  The  suit  was  accordingly  remanded  to  the  Civil  Court  of  Trichinopoly, 
and  heard  as  an  original  suit,  without  any  further  proceedings  being  taken  in  the  sub- 
ordinate Court  of  the  Principal  Sudder  Ameen. 
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Xo  issues  were  framed  iu  tiie  Civil  Court. 

Evidence  was  given  by  tiie  Kesiiondent  of  a  petition,  filed  in  the  year  1817  by 
the  tlien  Zemindar  for  maintenance  to  his  Son,  and  Orders  by  the  Collectors 
awarding  maintenance  to  members  of  the  family.  The  Appellant  was  not  per- 
mitted to  give  any  evidence,  the  Court  considering  it  unnecessary  to  examine  any 
witnesses,  iiltiiough,  as  the  Appellant  alleged,  among  the  documents  which  he  might 
have  produced,  if  he  had  not  been  prevented  by  the  absence  of  issues,  and  by  the 
decision  of  tlie  Civil  Judge,  was  a  Sunnud  of  the  Collector,  dated  the  20th  of  June, 
1849,  showing  that  the  income  of  the  zemindary  was  then  reduced  by  the  income 
from  the  Kavil  lands,  amounting  to  more  than  Rs.  26,000  per  annum. 

On  tiie  2i1th  of  October,  1863,  the  Civil  Judge  (Mr.  T.  J.  P.  Harris)  made  his 
decree  which  stated,  that  the  Defendant  urged,  that  Rs.  35  a  month  were  sufficient 
for  tlie  support  of  the  Respondent:  that  the  Defendant  admitted  the  exhibit  B, 
and  as  the  zemindary  yielded  annually  Rs.  50,000,  the  Appellant  was  in  a  position 
to  allow  the  Respondent  a  proper  maintenance;  that  document  D,  showed  that 
Rs.  250  were  formerly  awarded  to  a  member  of  the  family  as  maintenance;  there- 
fore, the  Court  directed  the  Defendant  to  pay  the  Plaintiff  monthly,  Rs.  200  as 
maintenance,  together  with  arrears  from  the  date  of  plaint,  and  Rs.  2000  for 
marriage  expenses,  and  part  of  the  Defendant's  House  to  be  given  up  as  a  place 
of  residence  for  the  Plaintiff,  and  to  pay  the  costs. 

[500]  From  this  decree  the  Appellant  filed  a  memorandum  of  appeal  on  the 
following  among  other  grounds: — first,  that  the  claim  was  barred  by  the  Statute  of 
Limitation  :  second,  that  the  Istimrar  Sunnud  granted  to  tlie  first  Zemindar  was 
not  produced  to  show  the  nature  of  the  property  ;  third,  that  the  Respondent's 
Mother  was  entitled  to  be  maintained  by  her  Son,  and  the  Appellant  ought  to  be 
relieved,  at  least,  to  the  extent  of  her  maintenance.  Fourth,  that  the  Civil  Judge's 
estimate  of  the  income  of  the  zemindary  was  erroneous.  Fifth,  that  the  Civil 
Court  had  not  correctly  estimated  the  wants  of  the  Respondent.  Sixth,  that  it  had 
misconstrued  the  document  B.  Seventh,  that  documents  D  and  E,  which  were 
Orders  from  the  Collector  in  reply  to  claims  made  by  the  Respondent's  elder  Brother 
for  maintenance  and  for  housing,  were  not  evidence  against  the  Defendant,  nor 
was  there  any  evidence  of  their  having  been  acted  upon.  Eighth,  that  the  main- 
tenance awarded  being  more  than  liberal,  no  separate  aUowaiice  was  necessary 
for  the  marriage  of  the  Respondent,  and,  even  if  necessary,  the  amount  awarded 
was  exorbitant ;  and  ninth,  that  after  allowing  maintenance,  the  Appellant  was  not 
bound  to  provide  the  Respondent  with  lodging,  and  to  allow  him  to  live  in  the 
Palace  would  be  inconvenient  both  in  principle  and  practice. 

On  the  28th  of  May,  1864,  a  decree  was  passed  by  the  High  Court  of  Madras, 
consisting  of  Mr.  Justice  Phillips,  and  Mr.  Justice  Frere,  dismissing  the  appeal,  oji 
the  ground,  that  it  was  of  the  nature  of  a  special  appeal.  No  grounds  were  given 
for  the  decree,  nor  were  the  reasons  of  the  Judges  for  their  judgment  transmitted 
to  England  with  the  record. 

[501]  Tlie  appeal  was  from  this  decree. 

As  the  Respondent  did  not  appear,  the  appeal  was  heard  ex  parte. 
Sir  R.  Palmer,  Q.C.,  and  Mr.  Mackeson,  Q.C.,  for  the  Appellant. — In  the  first 
place,  the  proceedings  in  the  Civil  Court  were  wholly  irregular.  No  issues  or 
points  were  framed  or  recorded  as  directed  and  required  by  the  Code  of  Civil 
Procedure  (Act.  No.  VIII.  of  1859),  sees.  139,  140-1.  That  is  a  fatal  objection: 
Sritnut  Moot  too  Vijaya  Gowery  Vallahha  Perria.  Woodea  Taver  v.  Rany  Anya 
Natchiar  (3  Moore's  Ind.  App.  Cases,  278),  Baboo  Reivun  Pershad  v.  Jankee  Pershad 
(10  Moore's  Ind.  App.  Cases,  25).  Secondly,  evidence  was  improperly  rejected. 
The  Appellant  was  debarred  from  calling  witnesses,  or  giving  in  evidence  a  Sunnud 
of  a  Collector  which  would  have  shown  the  real  income  of  the  zemindary,  the 
very  point  in  issue.  That  was  a  denial  of  justice,  and  the  suit  ought,  therefore, 
to  be  remitted  to  India,  since  no  satisfactory  decision  can  be  arrived  at  on  the 
merits:  Jeswunt  tiing-jee  Uhhy  Siny-jee  v.  Jet  Sin-y-jee  Ubhy  Sing-jee  (2  Moore's 
Ind.  App.  Cases,  424).  Thirdly,  no  maintenance  can  be  awarded  out  of  a  zemindary, 
but  even  if  it  could  be  by  the  Hindoo  Law,  the  amount  of  such  maintenance  out 
of  an  indivisible  family  property  must  depend  on  a  properly  ascertained  amount 
of  the  net  income :    Exp.  janaky  Ummah  (2  Strange's  Mad.  Cases,  285,  and  see  note 
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to  ib.,  p.  288).  Here  maintenance  was  awardi>d  on  an  assumption,  that  the  net 
iiieome  of  the  zemindary  was  [502]  alxivo  Us.  50,000  per  annum.  The  plaint 
only  assessed  it.  at  Rs.  -40,000,  but  after  payinjr  taxes,  interest,  and  instalments  of 
f.imily  debts,  and  other  necessary  expenses,  it  was  shown  that  sucli  annual  income 
(lid  not  exceed  Rs.  2000.  Lastly,  no  separate  allowance  ought  to  have  Ijeen  made 
for  the  Respondent's  marriage,  for  tiie  Appellant  was  not  l)ound  to  provide  the 
Respondent  with  a  rcsideui'e  in  addition  to  maintenance. 
Judgment  was  delivered  l)y 

The  Right  Hon.  the  Lord  Justice  Selwyn. — Their  Lordships  have  considered 
this  case,  and  they  must  in  the  first  place  express  their  regret,  that  the  record 
contains  no  statement  of  the  grounds  of  the  decision  of  the  High  Court  which  is 
now  under  appeal.  Tlie  Charter  of  the  High  Court  of  Judicature,  section  42, 
expressly  requires,  that  the  reasons  of  their  decisions  should  be  recorded  by  the 
Judges,  and  transmitted  for  the  information  of  this  Court,  and  it  is  the  subject  of 
great  regret,  especially  in  a  case  which  comes  before  their  Lordships  ex  parte,  that 
the  grounds  of  the  judgment  appealed  from  should  be  wanting  in  the  record.  Bur 
in  the  absence  of  any  such  information,  their  Lordships  must  deal  with  the  case 
as  it  appears  on  the  record  in  this  present  suit. 

The  first  objection  which  is  taken  is,  that  in  this  case  no  issues  were  directed 
in  the  manner  which  has  been  prescribed  by  the  practice  of  the  Courts  in  India. 
But  the  decree  of  the  19th  of  December,  1862,  which  directs  that  the  matter  shall 
be  referred  to  ascertain  the  amount  of  maintenance,  whicli  may  appear  to  be  justly 
and  properly  payable  with  reference  to  the  means  of  the  Defendant,  and  the  other 
facts  of  the  [503]  case,  and  to  proceed  to  the  decision  in  the  manner  indicated  in 
section  .'lol  of  the  Code  of  Civil  Procedure,  removes  any  such  objection,  because, 
that  is,  in  substance,  an  Order  for  inquiry,  and  an  Order  for  inquiry  raising  the 
very  points  upon  which  the  Appellant  has  relied  in  the  arguments  before  this 
Court ;  for  it  is  a  direction  to  ascertain  the  amount  of  the  maintenance  which  may 
appear  to  be  justly  and  properly  payable  with  reference  to  the  very  point  which  it 
was  urged  ought  to  have  been  taken  into  consideration,  viz.  the  means  of  the 
Defendant,  in  connection  with  the  other  facts  of  the  case.  It  appears  to  their 
Lordships  to  be  impossible  to  object  to  such  an  inquiry  as  that,  upon  the  ground  of 
its  not  being  sufficient.  It  is,  therefore,  equivalent  to  issues,  and  rendered  any 
further  issues  entirely  unnecessary.  The  first  ground  of  objection,  therefore, 
fails. 

We  proceed,  then,  to  the  second  ground,  namely,  that  there  was  in  this  case 
an  improper  rejection  of  evidence.  Now,  it  appears  to  their  Lordships  that, 
under  an  inquiry  such  as  that  to  which  I  have  alluded,  it  was  obviously  competent 
to  either  party  to  produce  evidence  in  support  of  his  case  during  the  conduct  of  that 
inquiry;  and  if  evidence  had  been  properly  tendered  on  the  part  of  the  Appel- 
lant, and  had  been  improperly  rejected  by  the  Judge,  such  improper  rejection  of 
evidence  would  have  constituted  a  valid  ground  for  appeal.  But  we  find  that,  its 
fact,  there  was  an  appeal  from  the  decision  of  the  Judge, — a  decision  arrived  at  in 
the  prosecution  of  that  inquiry, — and  the  eleven  grounds  for  the  appeal  from  that 
judgment  are  stated.  In  considering  these  eleven  grounds,  we  find,  in  the  first 
place,  that  the  Appellant  raised  the  objection  that  the  Plaintift"s  case  was  [504] 
barred  by  the  Statute  of  Limitation ;  and  secondly,  the  Plaintiff  not  having  produced 
nor  given  notice  to  the  Defendant  to  produce  the  Istimrar  Sunnud  of  the  Zemindar, 
no  judgment  could  be  passed  as  to  the  nature  of  the  property.  Now,  that  appears  to 
be  again  raising  the  same  question  which  had  been  decided  before,  namely,  as  to 
whether  this  property  was  acquired  property,  or  whether  it  had  been  inherited? 
It  appears  to  have  been  originally  acquired  by  one  Zemindar,  but  it 
had  descended  to  the  then  Zemiindar,  and,  therefore,  it  could  not  then 
be  properly  considered  as  acquired  property.  That  had  been  already 
decided,  and  that  point,  once  before  decided,  seems  to  be  intended  to  be 
raised  again  by  the  second  ground  of  appeal.  The  third  ground  proceeds  to  raise 
the  objection  as  to  the  Plaintiff's  Mother  being  entitled  to  maintenance,  and  then 
the  fourth  is,  "  The  Civil  Judge's  estimate  of  the  income  of  the  zemindary  is 
erroneous,  and  even  opposed  to  the  plaintiff's  own  allegation."     The  fifth  is,  "  The 
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Civil  Court  has  not  correctly  estimated  the  wants  of  the  PlaintifE."  We  need  not  go 
at  length  into  the  other  irrouuds.  but  it  is  to  be  observed,  that  these  grounds, 
i.rooeed  mainly  upon  an  insufficiency  of  the  evidence  produced  l)y  the  Plaintiff, 
and  tiiat  they  do  not  in  the  least  degree  point  to  any  evidence  having  been  tendered 
by  the  Aiipellant,  or  iiaving  beiii  improperly  rejected  by  the  Judge;  and  under  these 
circumstances,  even  if  theAppdlant  had  any  such  ground  of  appeal,  if  he  did  not 
think  tit  to  i>roduce  it  before  the  Court,  where  such  an  appeal  might  regularly  have 
lieen  prosecuted,  and  where  sucii  a  ground  would  have  afforded  a  sufficient  ground 
for  such  an  ajipeal.  in  the  opinion  of  their  Lordships,  it  is  not  [505]  competent  for 
him  to  maintain  it  now  ;  and  it  appears  to  have  been  raised  for  the  first  time  in  the 
petition  of  the  6th  of  August,  1864,  where  it  is  said,  -'Because  your  Petitioner  was 
not  permitted  to  prove  what  the  net  income  of  the  zeuiindary  was."  Their  Lord- 
ships, therefore,  are  of  opinion  that  that  second  ground  of  complaint  also  fails. 

Then  it  is  said,  that  the  decision  is  erroneous,  inasmuch  as  it  is  based  upon  an 
assumption  that  the  income  of  the  zemindary  was  Rs.  50,000,  which  is  more  than  has 
been  alleged  in  the  original  plaint,  which  only  claimed  maintenance  as  against 
an  income  of  Rs.  40,000.  But  in  the  opinion  of  their  Lordships,  this  is  a  miscon- 
ception of  the  terms  of  the  judgment.  The  judgment  appears  to  have  proceeded 
upon  this.  The  Claimant  alleges,  that  the  incouie  of  the  zemindary  is  Rs.  40,000, 
but  the  Judge  finds,  that  upon  a  former  occasion,  many  years  ago,  it  is  true,  the 
Appellant  had  admitted  the  income  to  be  Rs.  50,000;  and  that  on  a  former  occasion, 
also  many  years  ago,  in  the  year  1831,  a  sum  of  Rs.  250  per  mensem,  or  Rs.  3000 
a  year,  liad  been  awarded  to  another  Brother  of  the  Zemindar  for  maintenance. 
The  Judge,  proceeding  upon  that,  says,  "  I  find  an  allegation  of  Rs.  40,000  on  the  one 
side,  an  admission  of  Rs.  50.000  on  the  other,  and  a  former  Order  allotting  for  main- 
tenance Rs.  3000:  and,  in  the  absence  of  any  evidence  to  the  contrary,  the  fair 
inference  to  be  drawn  from  these  documents  is,  that  Rs.  2000  is  a  reasonable  smu 
for  maintenance,  with  the  addition  of  a  house."  Under  these  circumstances,  their 
Lordships  are  of  opinion,  that  it  cannot  with  justice  be  said  that  the  Judge  has 
proceeded  upon  the  foundation  of  the  income  being  Rs.  50,000,  and,  [506]  therefore, 
in  excess  of  the  allegation  made  by  the  Plaintiff. 

It  remains  only  to  notice  the  other  point  with  respect  to  the  residence.  It  may, 
we  think,  be  fairly  assumed,  that  this  question  was  taken  into  consideration  by  the 
Jud^e  in  fixing  the  amount  of  the  maintenance.  It  was  a  matter  for  the  discretion 
of  the  Judge,  and  a  matter  with  which  this  Board  would  be  very  reluctant  to  inter- 
fere, unless  it  could  be  shown  that  the  Court  below  had  miscarried  in  some  very 
gross  and  striking  manner.  Now,  in  the  opinion  of  their  Lordships,  there  is  no  sucli 
miscarriage  in  this  judgment,  having  regard  to  the  documents  which  were  proved, 
and  to  the  absence  of  an}"  other  evidence.  It  appears  to  their  Lordships  not  to  be 
unreasonable  to  award  the  sum  which  has  been  awarded  by  the  Judge,  with  the 
addition  of  the  residence,  and,  therefore,  their  Lordships  will  feel  it  their  duty 
humbly  to  advise  Her  Majesty  that  this  decree  should  be  affirmed,  and  the  appeal 
dismissed. 


[507]    IKBALOODOWLAH— Appellant;    SAH    BUNARSEE    DOSS    and    MOOK- 
RVMOOBOWLAB— Respondents*  [March  2,  1869]. 

On  appml  from  the  Court  of  the  JudicifiJ  Commissioner  at  Oude. 

Suit  in  the  nature  of  an  action  of  trover,  by  the  Plaintiff,  to  recover  Company's 
paper,  as  heir,  such  Notes  being  part  of  his  deceased  Mother's  estate,  against 
a  Purchaser  without  notice  and  the  Vendor,  his  Brother,  alleging  first,  that 
the  dealing  with  the  Notes  on  the  part  of  his  Brother  was  illegal  and  con- 
trary to  the  Plaintiff's  rights  as  heir;  and   secondly,  that  in  a  previous 


*  Present :  Members  of  the  Judicial  Committee— The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore  (the  Judge  of  the  Court 
of  Admiralty),  the  Right  Hon.  the  Lord  Justice  Selwyn,  and  the  Right  Hon.  the 
Lord  Justice  Giffard.     Assessor: — The  Right  Hon.  Sir  Lawrence  PeeL 
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suit  against  his  Brother,  regarding  the  notes,  he  liad  obtained  a  decree  against 
him  in  respect  of  one  of  the  Notes  sued  for,  l)ut  iiad  not  enforced  judgment. 
The  suit  was  dismissed  by  the  Courts  in  India  on  tlie  gi-ounds  (1)  of  limitation, 
under  Act,  No.  XIV.  of  1859,  and  (2)  as  barred  by  the  previous  suit.  On 
appeal,  such  decree  reversed,  as  it  appeared,  that  the  real  point  in  issue, 
the  validity  of  the  transfer  of  the  Notes,  had  not  been  heard,  and  the  suit 
remitted  back  to  the  Judicial  Commissioner  at  Lucknow,  to  give  directions 
to  the  Court  of  First  instance  to  rehear  the  case,  witli  liberty  to  either  jjarly 
to  amend  the  pleadings. 

Costs  of  appeal  to  abide  the  result  of  the  rehearing. 

This  suit,  in  the  nature  of  an  action  of  trover,  was  instituted  by  the  Appellant 
to  obtain  restitution  of  nine  Government  promis.sory  Notes,  commonly  called  Com- 
pany's paper,  or  in  the  alternative  to  recover  their  value.  These  Notes  formed  ii 
portion  of  the  estate  of  Setara  Begum,  deceased,  the  Motiier  of  the  Ap|)ellant,  and 
the  Respondent,  Mookrumoodowlah. 

[508]  The  first  Respondent,  Sah  Bunarsee  Doss,  was  a  Mahajun.  or  Banker, 
of  Lucknow. 

It  appeared,  that  the  Begum  died  on  the  .'h-d  of  September,  1856,  leaving  two 
Sons  and  one  Daughter,  the  Appellant,  Mookrumoodowlah,  the  second  Respondent, 
and  Hoosainee  Khanum,  her  legal  heirs  according  to  the  Mahomcdau  Law. 

The  Begum's  estate  consisted  of  real  property  claimed  by  the  Appellant  by 
virtue  of  hibbeh  (gift),  personal  and  household  property  which  afterwards  was 
amicably  divided,  and  Government  promissory  Notes  of  the  value  of  Rs.  59,100 
standing  in  her  own  name. 

A  few  days  after  the  Begum's  death,  Hoosainee  Khanum  died  without  issue, 
leaving  Agha  Husun  Ruza,  her  Husband,  her  sui-viving. 

The  Appellant  alleged,  that  during  the  first  two  days  of  tlie  Indian  Mutiny, 
which  broke  out  in  the  summer  of  1857,  before  the  Begum's  funded  property  had 
been  divided,  or  a  Certificate  of  heirship  obtained,  his  Brother  broke  open  a 
clo.set  in  which  the  Notes  in  question  and  his  Mother's  seal  were  deposited,  and 
having  stamped  the  Notes  with  the  seal,  sold  them  during  the  disturbances  at  an 
undervalue,  without  making  over  to  him  the  share  to  which  as  co-heir  he  was  entitled. 

In  February,  1861,  the  Appellant  applied  to  the  Accountant-General,  to  have  the 
Notes  standing  in  his  Mother's  name  stopped,  and  in  reply  was  informed,  that  before 
his  request  could  be  complied  with,  he  must  state  to  what  loans  they  appertained. 
A  correspondence  followed,  in  the  course  of  which  the  Appellant  forwarded  to  the 
Accountant'General's  Office  a  detail  of  seventeen  Notes,  together  with  the  [509] 
number,  year,  and  amount  of  each,  and  was  informed  in  reply,  that  only  one  of  them 
was  then  standing  in  the  Register,  in  the  name  of  the  Begum,  and  that  payment  of 
it  had  been  stopped  in  consequence  of  his  application  ;  that  five  had  been  paid  off  by 
transfer,  and  that  the  remaining  eleven  must  have  been  erroneously  described  by 
him,  as  no  such  Notes  were  in  existence. 

On  the  12th  of  March,  186.3,  the  Appellant  filed  a  plaint  in  the  Court  of  the 
Civil  Judge  of  Lucknow,  against  his  Brother,  and  a  native  Banker  of  the  name  of 
Sheonath,  for  the  recovery  of  his  share  (two-fifths)  of  the  estate  of  his  Mother,  and 
Govfernmeut  Notes  of  the  value  of  Rs.  23,640,  part  of  the  Notes  of  the  value  of 
Rs.  59,100,  which  their  Mother  had  left ;  and  also  for  the  recovery  from  Sheonath 
of  two  Notes,  part  of  the  above  Notes,  of  the  value  of  Rs.  2500,  which  had  been 
discovered  to  be  in  his  possession,  and  in  the  plaint  it  was  stated,  that  some  of  the 
Notes  constituting  part  of  the  estate  had  been  parted  with  l)y  his  Brother  to  other 
persons,  and  that  as  soon  as  the  Appellant  had  olitained  definite  information,  he 
would  sue  for  them. 

Sheonath  made  no  defence. 

In  the  course  of  this  suit,  the  Respondent,  Mookrumoodowlah,  admitted  that  he 
had  opened  the  closet,  and  abstracted  therefrom  the  Notes,  and  his  Mother's  seal, 
which  he  subsequently  impressed  upon  them,  and  stated  that  he  had  been  induced 
to  act  thus  by  reason  of  his  Brother  having  set  up  a  claim  to  the  whole  of  their 
Mother's  realty,  and  by  force  of  circumstances,  consequent  upon  the  breaking  out  of 
the  mutiny. 
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Bv  a  decree,  dated  the  24tii  of  April,  1863,  Mr.  [510]  E.  G.  Frazer,  the  Civil 
Judge  of  Lucknow,  decided  that  whatever  might  be  the  truth  of  Mookrumoodowlah's 
Ntatement.  he  had  constituted  liiniself  an  Executor  tie  son  tort,  and  decreed  in 
favour  of  tlie  Appellant's  claim  for  Government  Notes  belonging  to  his  Mother's 
estate  to  tlie  value  of  Rs.  2:J,6iO,  or  in  lieu  thereof  that  amount  in  cash,  with  costs 
against  Mookrumoodowlah.  and  decreed  that  the  two  Notes  of  the  value  of  Rs.  2500. 
aUached  in  the  iiauds  of  Sheonath,  belonged  to  the  undivided  estate  of  the  Begum, 
and  as  such  should  be  sold  and  divided  amongst  her  heirs  as  follows  :  two-fifths 
to  tlie  Appellant,  two-tifths  to  tlie  Respondent,  Mookrumoodowlah,  and  to  thcii- 
Sister  one-fifth;  but  she  being  dead,  half  of  her  one-fifth  was  to  go  to  her  Husband 
and  the  other  half  thereof  equally  between  the  Appellant  and  his  Brother  ;  Sheonatli 
lieing  left  to  his  proper  legal  remedy. 

These  Notes  were  sold  ;  and  Agha  Husan  Ruza  having  given  up  any  claim  thereto, 
the  proceeds  were  taken  out  of  Court  l)y  the  Appellant. 

On  the  4th  of  November,  1862,  a  Certificate  of  succession  was  applied  for  to  the 
estate  of  the  Begum,  but  was,  on  the  4th  of  April,  1863,  refused  on  the  ground. 
that  neither  party  could  have  a  certificate  until  their  claims  had  been  decided 
against  each  other  by  a  regular  suit. 

By  a  petition  in  the  saiue  suit,  dated  the  22nd  October.  1863,  the  Appellant 
jirayed  that  Notes  to  the  value  of  Rs.  27,000  (part  of  the  Rs.  59,100)  which,  as  he 
alleged,  had  been  transferred  to  one  Dhunput  Roy  and  the  Respondent,  Sah 
Bunarsee  Doss,  by  his  Brother,  the  second  Respondent,  under  the  seal  of  the  Begum, 
without  his  consent,  should  be  sent  for  by  issue  of  a  warrant,  and  that  satisfaction  of 
the  [511]  remaining  amount  of  the  decree  should  be  made  by  their  attachment  and 
sale. 

On  the  11th  of  Decembei',  1863,  the  Clerk  of  the  Court  made  the  following 
Order: — ''Case  brought  forward  this  day.  Order  to  be  issued  to  Dhunput  Roy 
and  Sah  Bunarsee  Doss,  under  sec.  234  of  Act,  No.  VIII.  of  1859,  as  applied  for  by 
the  Petitioner,  and  a  copy  of  the  list  filed  by  the  decree-holder  to  be  sent,  witli 
directions  calling  upon  them  to  file  any  oJajection  they  might  have  in  Court." 

On  the  same  day  the  Clerk  of  the  Court,  acting,  as  alleged  by  the  second  Re- 
spondent, in  collusion  with  the  Appellant,  issued  an  injunction  in  the  .suit  in  these 
terms: — "To  Sah  Bunarsee  Doss.  At  tlie  request  of  the  decree-holder,  you  are 
'hereby  directed  not  to  deliver  any  of  the  Notes  mentioned  30  in  the  list  appended  to 
this,  which  may  be  in  your  possession,  to  any  one  until  further  Orders  of  the  Court, 
and  to  bring  forward  any  objection  you  may  have  in  Court.  Tliis  injunction  is 
issued  under  section  234  of  Act.  No.  VIII.,  of  1859." 

These  proceedings  were  taken  without  Sah  Bunarsee  Doss  being  made  a  party 
to  the  former  suit. 

The  Respondent,  Sah  Bunarsee  Doss,  in  obedience  to  the  injunction,  returned 
a  list  of  nine  Notes,  to  the  value  of  Rs.  27,000,  which  had  been  purchased  by  him 
in  the  Bazaar  during  the  mutiny,  and  having  Ijeen  sent  to  Calcutta,  were  sold  there. 

By  a  petition,  dated  the  19th  of  February,  1864,  the  Appellant  prayed  that  the 
Notes,  when  recovered  from  the  Respondent,  Sah  Bunarsee  Doss,  might  "be  delivered 
to  him  in  the  same  manner  as  those  in  the  possession  of  Sheonath  had  been,  or  that 
the  amount  might  be  paid  to  him  in  cash  with  interest. 

[512]  On  the  21st  of  April,  1864,  the  Clerk  of  the  Court,  being  of  opinion,  that 
the  suit  was  not  one  which  could  lie  dealt  with  in  a  summarv  war,  ordered  that  it 
should  be  struck  out  of  the  list  of  pending  cases. 

Having  by  means  of  the  injunction  obtained  the  discoverv  he  required,  the 
Appellant  instituted,  on  the  6th  of  September,  1864.  the  present  suit  against  both 
the  Respondents,  claiming  restitution  of  nine  Government  notes,  in  value  Rs.  27.000, 
(part  of  the  Rs.  59.000  standing  in  the  name  of  the  Begum,)  as  having  been  wrong- 
fuUy  obtained  In-  the  first  Respondent,  by  illegal  purchase  from  the  second  Respon- 
dent during  the  late  mutiny,  and  after  the  death  of  the  Owner  of  the  Notes,  or  in 
the  alternative,  their  money  value:  and  alleging  that  as  the  Respondent,  Sah 
Bunarsee  Doss,  had  not  stated  to  whom  he  bad  transferred  the  Notes,  it  was  believed 
that  he  had  either  caused  the  renewal  of  them  in  his  own  name,  or  obtained  from  the 
Ireasury  fresh  Notes  in  his  own  name  bv  increasing  the  value  of  those  under 
litigation,   and  praying  that   in  order  to  ascertain  the  real  fact*  of  the  case  the 
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Notes  claimed  iniglit  be  sent  for  from  Calcutta  and  delivered  to  him,  or  that  the 
Respondent,  Sah  Bunarsee  Doss,  might  be  ordered  to  i>a_v  the  value  of  them  with 
interest  and  costs. 

The  Respondent,  Sah  Bunarsee  Doss,  pleaded,  first,  that  the  Appellant  ought  not 
to  be  allowed  to  reap  any  benefit  from  the  discovery  which  he  liad  obtained  by 
fraud  ;  secondly,  that  Notes  sold  in  the  Bazaar  uTider  tlie  genuine  seal  of  the  Owner 
were  validly  sold;  thirdly,  the  six  years'  liniitiition  law;  and  fourthly,  that  the 
A]>pellant  had  already  sued  on  the  ground  of  inheritance,  and  liad  ()l)tainod  a 
decree. 

By  a  decree,  dated  the  Ttli  of  March.  lf<Co,  liu-  [513]  Civil  .ludge  of  Lucknow 
(Mr.  E.  G.  Fraser),  after  stating  it  to  he  his  belief  tljat  the  suit  was  one  of  a  collusive 
character  got  up  by  the  two  Brothers,  dismissed  it  with  costs  on  the  following 
".'rounds: — Fir.st,  that  the  claim  was  barred  l>y  limitation;  and  secondly,  holding 
that  there  having  l)een  a  money  decree  against  his  Hrother.  the  Respondent,  Mook- 
rmnoodowlah,  the  Plaintiff  had  no  right  to  another  against  the  Respondent,  Sah 
Bunarsee  Doss,  and  that  even  if  there  had  not  been  any  preadjudication  he  could 
onlv  obtain  disclosure  by  equity,  from  which,  by  being  party  to  the  issue  of  an  illegal 
injunction,  he  had  debarred  himself. 

The  Appellant  appealed  from  this  decree  to  the  Judicial  Commissioner  of  Oude. 
and  Sah  Bunarsee  Doss  put  in  an  answer. 

On  the  27th  of  June.  18(i5.  Mr.  George  Couper,  the  Judicial  Conmiissioner,  dis- 
missed the  suit  with  costs  again.st  the  Respondent.  Sah  Bunarsee  Doss,  on  the 
ground  that,  so  far  as  the  Respondent,  Sah  Bunarsee  Doss,  was  concerned,  there  was 
nothing  whatever  to  show,  nor  any  reason  to  suppose  that  the  transaction  on  the 
part  of  Sah  Bunarsee  Doss  was  not  /latiri  fide. 

The  present  appeal  was  from  this  decree. 

Mr.  Leith,  for  the  Appellant. — There  was  no  fair  or  full  trial  of  this  suit  in  the 
Court  of  the  Civil  Judge  of  Lucknow,  the  Court  of  fir.st  instance  :  and  there  has  been, 
therefore,  from  the  first,  a  miscarriage  in  Justice  to  the  loss  and  injury  of  the 
Appellant.  The  Judicial  Commissioner  on  appeal  ought  to  have  directed  a  remand 
of  the  suit  for  re-trial  upon  proper  pleadings  and  evidence.  [514]  Although  the 
Judicial  Commissioner  was  right  in  not  aflfirming  the  decree  of  the  Lower  Court 
on  the  two  grounds  of  law  on  which  it  was  based,  namely,  the  bar  of  a  former  decree, 
and  the  bar  of  the  expiration  of  the  peiiiod  of  limitation.  Wise  v.  Bhoohu-n  Moyer 
Dehia  Choudrai?iee  (10  Moore's  Ind.  App.  Cases,  165),  yet  his  decree  was  manifestly 
unjust  in  dismissing  the  suit  solely  on  what  he  himself,  in  his  judgment,  terms  a 
"  presumption  "  that  the  alleged  transfer  of  the  stolen  Notes  in  question  to  the  Re- 
spondent, Sah  Bunarsee  Dos.s,  was  a  bona  fide  transaction.  It  is  a  settled  doctrine, 
that  a  Vendee  cannot  have  a  better  title  than  the  Vendor,  except  in  the  instance  of  a 
sale  in  market  overt.  Wms.  Saunders,  Vol.  IL  note  [c]  p.  -t7  h.  A  sale  by  one 
Tenant  in  common  of  a  chattel  is  not  a  conversion  to  support  an  action  of  Trover, 
because  the  sale  passes  only  the  interest  of  the  seller,  which  may  be  sued  for.  but 
otherwise  of  a  sale  of  chattel  in  market  overt,  which  deprives  the  co-tenant  of  his 
share  and  interest  in  the  chattel. 

Sir  R.  Palmer,  Q.C. ;  Mr.  Mackeson.  Q.C.  ;  and  Mr.  J.  Edwards,  for  the  Respon- 
dent. Sah  Bunarsee  Doss. 

As  there  was  no  division  of  the  Notes  among  the  co-heirs,  there  was.  consequently, 
no  evidence  to  show  that  the  Notes  in  question  were  the  property  of  the  Appellant 
more  than  of  his  Brother.  There  has  been  no  certificate  of  succession  to  the  estate 
of  the  Begum,  as  is  required  by  Act,  No.  XXVIL  of  1850,  sec.  48,  to  vest  the  estate. 
This  Respondent  having  purchased  such  of  the  Notes  in  question  at  the  market 
value,  [515]  and  without  notice  of  any  fraud  on  the  part  of  the  Respondent,  Mook- 
rumoodowlah,  he  is  not  liable  under  section  9,  ch.  xiii.  part  L  of  the  Punjaub  Code. 
No  allegation  of  fraud  as  against  this  Respondent  is  to  be  found  in  the  pleadings. 
With  respect  to  the  right  to  sue,  the  limitation  apiilies  only  as  between  heirs.  Here 
the  suit  is  barred,  first,  by  the  former  action,  and  secondly,  by  effluxion  of  time.  As 
the  Appellant  has  already  sued,  and  obtained  a  decree  in  his  favour  for  his  share 
in  full,  he  has  waived  his  right  to  lirinir  a  .second  action.  Civil  Code  Procedure  Act, 
No.  VIIL  of  1859,  section  2. 

Judgment  having  been  reserved,  was  now  delivered  by 
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The  Right  Hon.  the  Lord  Justit'u  Giffard  (Marcli  11,  18Gil). — This  appeal  is 
lirouf^lit  from  n  decree  of  the  Judicial  Comniissioiier  of  Oudo,  continuing  a  decixion 
of  the  Civil  Jiidfre  of  tlie  Court  of  Lucknow,  wliich  dismissed  the  Plaintiff's  suit. 

The  Plaintiff  by  his  suit  sought  to  recover  from  the  first  Defendant.  Sah  Bunarsee 
Doss,  certain  Promissory  Notes,  commonly  called  Company's  paper,  of  the  Indian 
(Jovernment.  which  lie  alleges  to  have  been  illegally  sold  during  the  Indian  mutiny. 
He  claims  either  restitution  of  the  notes,  or  alternatively,  their  value.  He  states 
that  his  claim  is  based  on  inheritance.  It  is  obvious  on  the  face  of  the  plaint  that 
he  means  to  describe  iiilieritance  as  the  base  or  root  of  his  title  to  the  property,  and 
that  he  alleges  the  illegal  sale  or  transfer  of,  and  the  illegal  dealing  with,  the  Notes, 
as  the  wrong  done  to  him,  and  that  the  alleged  violation  of  his  right  constitutes 
[516]  liis  cause  of  action.  The  Plaintiff  was  the  eldest  Son  of  his  Mother,  who 
died  possessed  of  a  considerable  property,  consisting  of  land,  moveables,  and  certain 
Promissory  notes,  of  which  those  in  question  are  part.  It  was  a  Mahoiiiedan 
family.  The  family  consisted  of  two  Sons  and  a  married  Daughter.  The  eldest 
Son  claimed  the  land  under  an  alleged  gift  from  his  Mother  in  her  life-time,  a  gift 
the  validity  of  which  was  disputed  by  his  Brother  at  lea.st.  The  Sister  survived  lier 
Mother  but  a  few  days:  the  Brothers  and  Sister  were  entitled  to  the  Mother's  pro- 
perty as  heirs  under  the  Mahoniedan  law  :  the  Brothers  taking  equally  each,  the 
double  of  their  Sister's  share,  and  on  their  Sister's  death  they  took  certain  shares 
with  her  Husband  in  the  Sister's  share.  Soon  after  the  Mother's  death,  the  Sons  and 
Daughter  proceeded  to  make  some  division  of  the  moveables:  the  elder  son  claimed 
tlie  land  :  the  title  wa.s  litigated  by  the  younger  Brother,  but  it  does  not  appear  with 
what  justice  or  success.  The  more  valuable  part  of  the  moveable  estate  consisted 
of  Government  paper,  amounting  to  Rs.  59,100,  in  which  each  Son's  share  would  lie 
of  the  value  of  Rs.  23,640:  and  the  Daughter's  of  Rs.  11,820.  The  Daughter  is 
stated  to  have  received  her  sliare  of  this  part  of  the  property.  The  Daughter's 
Hu.sband  appears  to  have  disclaimed. 

The  Plaintiff's  right  of  suit  in  this  action,  is  founded  on  an  alleged  illegal 
dealing  by  the  younger  Brother  with  his  elder  Brother's  share  of  this  property, 
and  he  seeks  to  extend  his  right  and  remedy  against  the  first  Defendant,  by  treating 
him  as  an  illegal  Purchaser  under  and  consequent  upon  his  Brother's  alleged 
spoliation.  The  mode  in  which  the  [517]  Plaintiff  alleges  this  wrong  to  have  been 
effected  is  this,  viz.,  that  the  Notes  were  secured  under  the  separate  seals  of  the 
heirs,  in  a  House  belonging  to  the  estate,  in  which  the  Mother  died,  and  her  Sister 
continued  to  reside:  that  the  younger  Brother,  about  the  commencement  of  the 
Mutiny,  broke  the  seals,  carried  oft'  the  property,  and,  alone  sold  and  purported  to 
transfer  it.  If  this  statement  be  true,  and  reference  be  had  to  the  nature  of  the 
pro])erty  soug-ht  to  be  recovered  in  this  suit,  viz..  Company's  paper,  and  reference 
also  be  had  to  the  first  Defendant's  Letter  of  the  30th  of  July,  1865,  it  follows,  that 
the  first  Defendant  would  be  under  the  legal  obligation  of  .showing  title  to  the  Notes 
)iurchased.  The  law  applicable  to  the  acquisition  of  title  to  Notes  passing  by  in- 
dorsement, as  these  appear  to  have  been  capable  of  being  passed,  must  not  be  con- 
founded with  that  applicable  to  the  acquisition  of  title  in  ordinary  chattels. 

The  Plaintiff  had,  previous  to  the  institution  of  this  suit,  brought  a  suit  of  a 
similar  nature  against  his  Brother,  the  second  Defendant,  and  one  Sheonath,  to 
whom  two  of  the  Notes  had  been  traced.  In  that  suit  he  recovered  judgment 
against  his  Brother,  who  did  not  deny  the  case  made,  but  excused  it  on  insufficient 
grounds.  Tlie  Plaintiff,  having  succeeded  in  this  suit,  is  not  shown  to  have  taken 
any  steps  to  enforce  his  judgment  against  his  Brother.  There  is  no  proof  whatever 
that  the  Brother  is  insolvent,  or  incapable  of  satisfying  that  judgment;  nor  is 
there  any  proof,  whether  the  elder  Brother's  alleged  title  to  the  land  is  valid,  nor 
of  the  value  of  that  part  of  the  property  of  the  deceased. 

After  this  judgment  had  been  obtained,  the  Plain-[518]-tiff  having  acquired 
some  information  (at  what  precise  time,  however,  does  not  appear),  desired  to 
enforce  it  by  process  against  the  Promissory  Notes,  the  subject  of  the  present  suit, 
which  he  alleged  he  had  traced  to  the  possession  of  the  first  Defendant.  If  this 
could  be  done  at  all,  under  the  execution  of  the  process  of  the  Court,  it  could  be  done 
only  by  attaching  specific  property  still  in  the  possession  of  the  person  against 
whom  execution  of  the  decree  was  sought  to  be  extended.     But  such  a  proceeding 
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would  be  totally  irregular  and  iiifrurtuous  against  a  person  wlio  liad  parted  witli 
tlie  Notes. 

The  application  appears  to  have  been  for  an  attachment  and  sale.  A  process 
of  injunction  was  issued  instead.  This  was  held  by  the  Court  as  a  wilful  abuse 
by  the  Plaintiff  of  the  process  of  the  Court,  and  its  own  Officer  was  treated  as  an 
accomplice  in  the  wrong;  but  as  it  would  be  sulistantially  little  more  operative  than 
the  process  actually'  prayed,  and  neitlier  process  in  terms  sought  discovery,  there 
appears  to  be  quite  as  good  reason  to  attril)ute  this  proceeding  to  ignorance  and 
blundering  as  to  conscious  fraud  in  tlie  I'laiiitilf  or  his  advisers.  The  result  was  to 
obtain  from  the  first  Defendant  an  admission  of  which  the  Plaintiff  claimed  to  make 
use  as  evidence,  Init  which  the  Court  rejected  as  proof. 

The  Plaintiff  having  obtained  this  advantage,  which  involved  a  jiartial  dis- 
covery, tiled  liis  plaint  in  this  suit,  to  which  the  first  Defendant's  defence  was: 
first,  that  the  Plaintiff  ouglit  not  to  he  allowed  to  reap  any  benefit  from  the  discovery 
which  he  had  thus  obtained.  Secondly,  that  Notes  sold  in  the  IJazaar  under  the 
genuine  seal  of  the  Owner  were  validly  sold.  Fourthly,  the  limitation  law;  and 
fifthly,  [519]  that  tlie  Plaintiff'  had  already  sued  on  the  ground  of  inheritance,  and 
had  obtained  a  decree.  Tlie  evidence  adduced  by  the  Plaintiff'  seems  to  have  been 
entirely  documentary.  The  admission  of  the  Brother  in  the  former  suit  was  used 
in  this,  and  as  against  the  Brother  it  was  legitimate  evidence,  though  not  evidence 
such  as  to  establish  the  case  of  wrong  against  his  co-Defendant.  Tlie  Letter  of  the 
first  Defendant  of  the  30th  of  June,  1855,  on  the  occasion  of  the  injunction,  was  also 
attempted  to  be  put  in  evidence.  There  was  no  clear  or  distinct  evidence  of  the 
state  of  the  indorsements  on  the  paper,  and  no  sort  of  evidence  was  given  or 
attempted,  of  any  legal  transfer  of  the  paper  to  the  first  Defendant. 

In  this  .state  of  tilings  the  first  Court  dismissed  the  Plaintift"s  suit — fir.st,  on  the 
ground  that  the  suit  was  barred  by  limitation  ;  and  next,  that  holding  a  money 
decree  against  his  Brother,  the  Plaintiff'  had  no  right  to  another  against  Sah 
Bunarsee  Doss  ;  and  lastly,  the  Letter  of  the  30th  of  June,  1865,  was  excluded,  but 
in  their  Lordships'  judgment  erroneou.sly,  on  the  ground  of  its  having  been  obtained 
by  the  Plaintiff'  as  being  a  party  to  an  illegal  and  collusive  Injunction. 

From  this  decree  the  Appellant  preferred  his  appeal  to  the  Judicial  Commis- 
sioner.    Sah  Bunarsee  Doss  put  in  an  answer  to  the  appeal. 

The  Judicial  Commissioner  dismissed  the  suit  with  costs  as  against  Sah  Bunarsee 
Doss,  on  the  ground  that  there  was  nothing  whatever  to  show,  nor  any  reason  to 
suppose,  that  the  transaction  on  the  part  of  Sah  Bunarsee  was  not  6o?i«  fide. 

The  statement  of  these  decisions  shows,  that  the  case  of  the  Plaintiff'  has  been 
viewed  and  treated  lij'  the  Courts  as  though  the  o-niic  of  proof  rested  on  him  [520] 
to  rebut  a  presumable  lionii  fide  title  l)y  transfer  in  the  first  Defendant,  Sah  Bunarsee 
Doss.  But  the  case  made  as  to  these  papers  is,  that  they  were  not  in  a  state  wherein 
a  transfer,  by  delivery  to  a  Jiona  fide  holder,  would  confer  a  title.  On  the  contrary, 
it  is  stated  that  the  legal  title  was  in  the  Mother,  and  required  a  transfer  by  indorse- 
ment from  her  or  all  her  heirs.  Supposing  that  a  mere  imposition  of  a  seal  by  a 
native  Lady  would  be  recognized  as  a  legal  transfer  by  indorsement,  of  which  there 
is  no  allegation  or  proof,  still  such  a  transfer  would  not  be  valid  after  the  death 
of  the  Mother.  An  invalid  transfer  might  still  confer  a  valid  equitable  title,  either 
in  part  or  in  entirety;  but  such  a  transfer,  being  exceptional  and  dependent  on 
special  circumstances,  cannot  be  raised  by  legal  intendment  or  pi-esumption.  Con- 
sequently, the  Plaintift"s  case  required  an  answer,  unless  met  on  other  grounds; 
those  on  which  the  Court  proceeded,  of  suspected  collusion  between  the  Brothers, 
would,  if  alleged  and  proved,  have  constituted  a  valid  defence.  A  Plaintiff',  how- 
ever, ought  not  to  have  a  defence  of  this  sort  urged  again.st  him  at  the  hearing 
without  due  notice  by  the  pleadings  and  issues  of  a  case  of  fraud;  and.  as  in  a  suit 
before  the  same  original  Tribunal,  the  admission  made  by  the  younger  Brother  had 
been  credited  and  acted  on,  and  formed  the  basis  of  a  decision  against  him  in  the 
Plaintiff''s  favour,  the  Plaintiff  had  the  less  reason  to  come  provided  with  proof 
to  rebut  that  charge.  The  existence  of  a  judgment  against  the  Brother  is  no  bar  to 
this  suit. 

Again,  the  objection  that  the  suit  is  barred  by  limitation  seems  to  have  been 
founded  on  a  neglect  to  consider  the  Act  of  Limitation  applicable  to  the  [521]  suit, 
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viz.,  tlie  Art.  No.  XIV.  of  1859,  whu-li,  on  the  facts  alleged,  furnishes  no  ground 
whatever  for  it. 

Then  there  is  another  objection  founded  on  the  want  of  a  Certificate.  This 
appears  not  to  liave  been  taken  in  the  Court  below,  and  is  entirely  inapplicable  to 
a  suit  of  this  character. 

The  Act  which  provides  for  the  granting  of  a  Certificate  is  intended  for  the  pro- 
tection of  Debtors  to  a  deceased's  estate  ;  but  Sah  Bunarsee  Doss  was  never  a  Debtor 
(if  the  Mother,  nor  did  his  taking  the  share,  or  property,  or  part  of  the  share,  or 
property,  of  the  Plaintiff,  by  an  invalid  title,  constitute  him  a  Debtor  to  the  e.state. 
Tiie  rigiit  of  action  is  founded  entirely  on  wrong,  and  not  on  privity  of  contract. 
Their  Lordships,  therefore,  must  humbly  advise  Her  Majesty  to  allow  this  appeal, 
and  direct  that  both  decrees  be  reversed,  and  that  the  cause  be  referred  back  to  the 
.ludicial  Commissioner,  in  order  that  he  may  give  the  necessary  directions  that  it 
be  reheard  by  the  Civil  Judge  of  Court  of  Lucknow,  with  liberty  to  either  party  to 
add  to  or  amend  the  pleadings  ;  and  that  the  costs  of  the  appeal  on  both  sides  should 
be  taxed,  and  be  costs  in  the  suit,  and  abide  the  result  of  the  suit. 

In  arriving  at  this  conclusion,  their  Lordships  have  no  intention  whatever  of 
giving  any  judgment  on  the  merits.  They  are  simply  of  opinion,  that  the  facts 
ought  to  be  inquired  into  on  proper  pleadings  and  evidence,  including  the  first 
Defendant's  Letter  of  the  30th  of  January,  1855,  if  the  Plaintiff  so  desires  it;  and 
if  the  Plaintift'  should  prove  his  title  as  against  the  first  Defendant  to  the  whole  or 
part  of  the  Notes,  then  that  the  first  Defendant  ought  to  be  called  on  to  show,  if  he 
can,  either  title  in  himself,  or  some  [522]  grounds  displacing  the  Plaintiff's  right 
to  complain  of  his  acts  ;  and  that  thus  the  facts  and  the  real  merits  of  tlie  case  should 
be  arrived  at. 

Their  Lordships  are  further  of  opinion,  that  the  second  Defendant  ought  not 
to  have  been  dismissed  ;  for  if  the  Plaintiff  has  any  right  against  the  first  Defendant, 
it  may  be  that  the  first  Defendant,'  if  he  makes  satisfaction  to  the  Plaintifi',  ouglit 
to  have  the  benefit  of  any  subsisting  judgment  against  the  second,  or,  at  all  events, 
to  have  some  remedy  by  way  of  indemnity  or  otherwise  over  against  him  ;  it  must 
in  this  point  of  view  be  obviously  for  his  benefit  <liat  the  second  Defendant  should 
be  bound  by  all  the  proceedings  in  this  suit ;  the  Plaintiff  having  brought  the  second 
Defendant  before  the  Court,  he,  under  the  circumstances,  ought  not  to  be  dismissed 
unless  the  whole  suit  should  eventuallv  fail  on  the  merits  against  the  first  Defendant. 


[523]   NEELKISTO  DEB   BimMONO,~Appena».t ;   BEERCHUNDER  THAKOOR 

and  Others.— Re^iKinderitx  *  [March  8,  9,  15,   1869]. 

On  appeal  from  the  High  Court  of  Judicature  at  Fort  WUliam  in  Bengal. 

The  normal' state  of  every  Hindoo  family  is  joint,  the  presumption  in  the  absence 
of  proof  of  division  being,  that  the  familv  is  joint  in  food,  worship,  and 
estate  [12  Moo.  Ind.  App.  5-10]. 

Where  a  family  custom  of  descent  to  a  single  heir,  as  in  the  case  of  a  Raj,  is 
proved  to  exist,  such  custom  supersedes  the  general  Hindoo  law,  which  still 
however  regulates  all  beyond  the  custom  [12  Moo.  Ind.  App.  542]. 

Suit  in  the  nature  of  an  ejectment  by  N.,  the  half  brother  of  the  late  Rajah  of 
Tipperah,  to  recover  from  B.,  his  uterine  Brother,  in  possession  as  Rajah, 
a  zemindary  forming  part  of  the  Raj  of  Tipperah,  impeaching  the  title  of 
B.  as  not  Laving  been  validly  appointed  Jobraj  (or  young  Sovereign),  accord- 
ing to  the  family  custom,  by  the  late  reigning  Rajah  on  grounds  first,  of  an 
alleged  promise  by  a  former  Rajah,  that  N.  should  succeed,  and  secondly, 
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♦Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  R.  Phillimore 
(The  Judge  of  the  Court  of  Admiralty),  and  the  Right  Hon.  the  Lord  Justice  Selwyn. 
Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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that  he  was  the  eldest  living  of  a  class  out  of  which,  according  to  the  family 
custom,  a  Jobraj  could  alone  be  selected.  The  family  custom  being  proved, 
and  that  the  late  Uajah  appointed  B.  as  Jobraj  : — Held,  affirming  the  judg- 
ment of  the  High  Court:  — 
First,  that  B.  was  duly  appointed  Jobraj  by  tlie  last  reigning  Rajah,  and. 
Secondly,  that  the  right  of  succession  to  the  l\aj  was  governed  by  Koolacher,  or 
family  custom,  and  devolved  on  B.,  as  there  was  no  restriction  by  the  family 
custom  on  the  reiuning  Hajah  obliging  him  to  appoint  the  eldest  of  his 
kindred  Jobraj. 

The  question  in  this  appeal  involved  the  right  of  succession  to  tlie  ancient  Raj 
of  Tipperah  of  the  Hills,  and  arose  out  of  a  suit  brouglil  by  the  Appellant  against 
Beerchunder  Thakoor,  the  principal  Respondent,  in  the  nature  of  an  action  of 
ejectment,  to  [524]  recover  from  such  Respondent,  the  Rajah  in  possession,  a 
zemindary  and  other  real  estate  forming  part  of  the  Raj,  with  mesne  profits. 

The  Respondent,  Beerchunder  Thakoor,  had  been  recognized  as  de  facto  Rajah 
of  the  Raj  by  the  Government. 

The  issues  raised,  resolved  into  these  points:  — 

First,  whether  Maharajah  Essanchunder  Manicko.  the  last  Rajali,  had  power  of 
his  own  free  choice,  to  appoint  the  Respondent,  Beerchunder  Thakor,  the  Jobraj 
(or  young  Sovereign)  in  preference  to  the  Appellant,  a  senior  member  of  the  family, 
and  nearest  of  kin. 

Second,  whether  as  a  question  of  fact,  he  did  so  appoint  him,  and. 

Third,  supposing  no  valid  appointment  of  the  Respondent,  Beerchunder  Thakoor, 
as  Jobraj  to  have  taken  place,  who  was  entitled  to  succeed  to  the  Raj  by  descent? 

The  Aijpellant  set  up  a  title  as  the  eldest  legitimate  member  of  the  family  of 
the  Rajahs  of  Tipperah,  who  are  entitled  as  well  to  the  Raj  of  Tipperah  of  the 
Hills,  as  also  to  estates  part  of  which  belong  to  independent  Territories  of  the 
Kingdom,  and  the  remainder  consisting  of  the  zemindary  of  Chucklay  Rowshunabad 
and  other  estates,  situated  within  the  British  dominions,  which  were  the  subject  of 
the  suit,  and  were  claimed  by  the  Appellant  from  the  Respondent  (the  younger 
Brother  by  a  different  Ranee),  who  on  the  death  of  Maharajah  Essanchunder 
Manicho  (the  elder  Brother  of  both),  took  possession  of  the  Raj  and  estates,  by 
virtue  of  his  appointment  as  Jobraj,  under  the  family  custom,  the  validity  of  which 
was  disputed  by  the  Appellant. 

[525]  It  appeared  that  a  special  custom  existed  in  the  family  of  the  Maharajahs 
of  Tipperah,  by  virtue  of  which  the  Rajah  nominates  from  amongst  the  members 
of  his  family  as  his  presumptive  successors,  first  the  Jobraj  (young  Sofereisn), 
second  the  Burra  Thakoor  (Chief  Lord),  and  when  these  appointments  are  full  at 
the  time  of  the  demise  of  the  Rajah,  the  Jobraj  succeeds  to  the  Throne  and  the 
Burra  Thakoor  succeeds  as  Jobraj,  the  new  Rajah  making  a  fresh  appointment  of 
Burra  Thakoor,  and  in  default  of  any  such  appointment  being  full  on  the  demise 
of  the  Rajah,  the  next  male  member  of  the  family  succeeds  to  the  vacant  Raj  and 
estates  (see  1  Sud.  Dew.  Ad.  Rep.,  270 ;  2  Sud.  Dew.  Rep.,  1.39  ;  and  3  Sud.  Dew.  Ad. 
Rep.,  40,  where  this  special  family  custom  was  recognized  and  upheld). 

The  suit  was  brought  by  the  Appellant  in  the  Court  of  the  Principal  Sudder 
Ameen  of  Zillah  Tipperah,  against  the  Respondent,  Beerchunder  Thakoor,  Bepin 
Beharree  Gossamee,  the  spiritual  guide  of  the  late  Rajah  Essanchunder  Manicko, 
Brojomohun  Thakoor,  Gooroodoss  Burdhun,  and  Bissonath  Goopto,  all  severally 
Officers  and  servants  attached  to  the  Raj,  as  Defendants.  The  Plaintiff  sought  to 
establish  his  right  of  succession  to  the  Raj  and  its  possessions  aforesaid,  and  in 
particular,  to  oust  the  Respondent,  Beerchunder  Thakoor,  from  possession  of  the 
zemindary,  Talooks  and  Houses  within  the  jurisdiction  of  the  Zillah  Court.  The 
plaint  stated,  amongst  other  things,  that  the  Respondent,  Beerchunder  Thakoor,  in 
collusion  with  the  other  Defendants,  took  possession  of  the  zemindary,  etc.,  by  fraud 
and  without  having  any  right  at  all,  on  the  false  allegation  of  his  having  been 
appointed  [526]  Jobraj,  Brojendro  Chunder,  a  Minor  King,  Burra  Thakoor,  and 
Nubdeep  Chunder,  Kurta ;  that  his  Brother,  the  late  Maharajah  Essanchunder 
Manicko,  was  attacked  with  paralysis,  and  was  confined  to  his  bed  ;  that  he  was  not 
in  the  enjoyment  of  his  senses,  and  in  that  state,  without   appointing  any  one  as 
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Jubrai,  etc.,  departed  this  life  at  ten  o'clock  a.m.  on  the  17th  Srabun,  1269,  B.E 
That  thereupon  a-.ceablv  to  the  custom  and  usage  prevalent  in  the  Royal  fanuly  ot 
Tipi.erali  the  Appellant,'  being-  the  eldest  Son  of  tlie  lat«  Maharajah  Kristo  Kissore 
Manicko'lhe  principal  Respondent  being  his  younger  Brother,  and  under  the 
autlxoritv  of  his  Father  was,  during  the  lifetime  of  his  Brother,  entitled  to  the  post 
of  Jobrai  •  tliat  during  his  lifetime  no  other  person  could  get  the  post,  nor  could 
the  Maharajah  give  it,  nor  did  he  give  it  :  that  after  the  demise  of  his  Brother,  the 
Maharajaii,  he  was  entitled  to  the  Tiirone  of  the  Kingdom  and  the  Zemindanes, 
and  lie  .soui,'ht  to  obtain  possession  of  the  estates  claimed  with  mesne  profits  and 

interest.  ,  ,^    .  t      i  ■ 

The  Respondent,  Beerchunder  Tluikoor,  the  principal  Defendant,  by  his  answer 
submitted,  that  agreeably  to  the  custom  and  usage  prevalent  in  his  family  the 
Kingdom  as  well  as  the  Zemindaries,  etc.,  devolve  on  the  demise  of  the  Maharajah 
upon  the  Jobraj,  and  in  his  absence  upon  the  Burra  Thakoor ;  that  the  Plaintiff  was 
neither  Jobraj' nor  Burra  Thakoor,  and  his  claim  for  the  zemindary,  therefore, 
was  untenable  ;  that  the  Respondent  was  the  uterine  Brother  of  the  late  Maharajah 
Essanchunder  Manicko,  and  his  favourite,  and  that  being  in  the  enjoyment  of  his 
senses  and  of  liis  free  will,  he  did  in  a  regular  form,  on  the  16th  Srabun,  1269,  B.E., 
corresponding  with  1272,  Tippe-[527]-rah  Era,  appoint  the  Respondent  as  Jobraj, 
his  eldest  Son,  Brojendro  Chunder,  as  Burra  Thakoor,  and  his  second  Son,  Nubdeep 
Chunder,  as  Kurta,  and  departed  tliis  life  on  the  17th  Srabun,  when  in  his  full 
senses;  that  accordingly,  in  conformity  to  the  family  custom,  the  Respondent,  by 
virtue  of  his  position  as  Jobraj,  was  entitled  to  the  Sovereignty  and  zemindaries, 
etc.,  real  and  personal  properties,  left  by  the  deceased  Maharajah;  that  all  the 
allegations  made  by  the  Plaintiff  with  reference  to  the  deceased  Maharajah  having 
breathed  his  last  in  an  insensible  state,  without  appointing  a  Jobraj,  were  false; 
he  submitted,  that  it  was  not  the  family  custom  to  obtain  the  post  of  Jobraj  by 
.seniority.  That  the  appointment  as  well  of  Jobraj  and  the  others,  to  be  tlie  successors 
to  the  Sovereignty,  resting  solely  on  the  will  of  the  Maharajah;  consequently,  when, 
on  the  demise  of  his  Father,  the  late  Kristo  Kissore  Manicko,  his  Brother,  the  late 
Maharajah  Essanchunder  Manicko,  had  become  King  and  proprietor  of  all  Zemin- 
daries, etc.,  he  was  Rajah  and  proprietor  of  all  the  property,  and  had  the  entire 
right  to  appoint  heirs.  That  the  Maharajah  did  not  appoint  the  Plaintiff  as 
Jobraj  ;  hence,  the  claim  of  the  Plaintiff,  that  he  was  entitled  to  the  post  of  Jobraj, 
on  the  allegation  that,  as  to  the  matter  of  Jobraj,  he  had  the  jiermission  of  his 
deceased  Father  :  and  among  the  Sons  from  his  married  Wife,  Essurree,  he,  the 
Plaintiff,  was  the  eldest,  and  was,  therefore,  by  right  as  Rajah,  entitled  to  the 
property  at  issue,  was  utterly  groundless,  and  also,  that  the  averment  in  the  plaint 
of  the  alleged  permission,  was  false.  That  in  the  absence  of  the  Jobraj  and  other 
heirs  to  the  Kingdom,  the  next  of  kin  to  the  deceased  Rajah  was  entitled  to  succeed 
as  heir  to  the  properties  left  [528]  by  him.  That  the  Plaintiff  was  not  a  person 
of  that  description  either,  so  that  his  claim  to  the  disputed  properties  against  the 
Defendant  was  not  admissible  by  any  means  ;  and  the  answer  finally  submitted, 
that  the  disputed  properties  were  under  the  Sovereignty  of  Tipperah,  and  he,  the 
Respondent,  had  become  entitled  to  the  Kingdom  by  virtue  of  Robraj  ;  consequently, 
the  claim  of  the  Appellant  to  the  estates  subject  to  it,  was  not  tenable,  and  his 
claim  for  mesne  profits  of  the  zemindary  connected  with  the  Kingdom  was  ground-" 
less. 

A  separate  answer  was  filed  by  the  Defendant,  Gooroodoss  Burdhun,  in  which 
he  stated,  that  the  allegation  of  the  Plaintiff  that  the  Jobraj.  Burra  Thakoor,  and 
Kurta  had  been  appointed  by  his  collusion,  and  that  the  principal  Defendant  had 
taken  possession  of  the  disputed  properties  in  collusion  with  liini  was  false. 

A  suit.  No.  9,  of  1863,  had  been  brought  by  one  Chuckherdhuj,  an  illegitimate 
Son  of  Ki.shen  Kissore,  a  former  Rajah,  against  the  Respondent,  claiming  as  eldest 
surviving  Son,  to  succeed  to  the  Raj,  and  dismissed,  and  he  petitioned  under  Act,  No. 
VIII.  of  1859,  sec.  7.3,  to  be  made  a  party  to  the  Appellant's  suit.  By  an  Order  of  the 
Court,  Chuckerdhuj  was  made  a  Defendant  in  the  suit. 

Chuckherdliuj,  by  his  answer  asserted  his  former  claim,  and  stated  that  the 
allegation  of  the  Plaintiff's  averment  in  his  plaint  with  reference  to  the  permission 
or  authority  alleged  to  have  been  given  by  Kishen  Kissore  was  utterlv  false,  and 
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was  set  up  as  a  fact  on  the  strength  of  the  evidence  of  witnesses  under  his  own 
control;  and  that  the  Rajah  of  Tipperah  could  not  act  in  opposition  to  the  family 
custom.  The  answer  [529]  further  stated,  that  the  late  Maharajah  had  not  ap- 
pointed a  Jobraj  in  his  lifetime,  and  submitted  and  charged  that,  by  being  next  of 
kin  to  the  deceased  Maharajaii,  the  cliief  Defendant  was  not  on  that  account  entitled 
to  succeed  to  the  Raj, 

Issues  were  framed  conformably  to  sec.  10  of  Heg.  XWI.  of  1814.  First,  with 
regard  to  the  succession  to  the  disputed  zemindary,  what  custom  there  was  in  the 
families  of  the  two  litigants,  and  whether  to  Ijccome  proprietor  of  the  jiroperties, 
there  was  the  rule  of  seniority  by  ijirtli  or  not?  Second,  was  it  the  family  cu.stom 
or  not  for  the  Rajah  to  appoint  a  Jobraj,  and  for  the  Jobraj  to  be  the  proprietor  of 
the  zemindary,  etc.,  on  the  demise  of  the  Rajah?  Tiiird,  was  there  the  custom  of 
appointing  a  Jobraj  according  to  priorit}',  and  did  it  lake  place  according  to  the 
wishes  of  the  Rajah,  and  what  was  the  exact  custom  with  regard  to  it?  Fourth, 
did  the  late  Rajah  Essanchunder  Maniko  in  his  lifetime  appoint  the  Defendant  (the 
Respondent),  Beerchunder  Thakoor,  as  Jobraj  according  to  the  established  and 
family  custom  or  not?  Fifth,  in  the  event  of  no  Jobraj  having  been  appointed 
by  the  Rajah,  with  regard  to  succession  to  the  disputed  zemindary,  wiiich  of  the 
two  litigants  had  a  preferential  right?  Sixth,  was  Chuckherdhuj,  a  Son  horn  of 
the  late  Rajah  Kristo  Kissore  Manicko's  married  or  Santigrihita  Wife  or  not? 
and  if  not,  then  could  it  be  prejudicial  to  his  claim?  Seventh,  were  the  Defendants, 
Gooroodos  and  others,  unconnected  with  this  suit  or  not? 

Evidence  was  entered  into  by  both  sides,  the  material  portions  and  effect  of 
which  is  stated  in  their  Lordships'  judgment. 

The  hearing  of  the  two  suits,  namely,  first,  the  suit  [530]  distinguished  as  No. 
9  of  1863,  instituted  by  Chuckherdhuj,  and  secondly,  the  suit  out  of  which  the  present 
appeal  arose,  took  place  together,  on  the  1 1th  June,  1864,  before  Juggobundhoo 
Bannerjee,  the  Principal  Sudder  Ameen  of  Zillah  Tipperah,  upon  the  same  evidence. 
By  his  judgment  he  dismissed  Chuckherdhuj's  suit,  and  decreed  the  possession  of 
the  zemindaries,  etc.,  to  the  Appellant.  The  judgment  then  proceeded  to  state, 
that  the  late  Maharajaii  Essanchunder  did  not  appoint  any  one  to  the  post  of  Jobraj 
during  his  lifetime,  and  that  this  appeared  from  the  evidence  of  the  Ranee,  the 
Widow  of  the  late  Rajah  Kasseechunder,  and  of  her  Daughter,  and  also  from  the 
evidence  of  certain  Thakoors,  and  declared,  that  it  was  satisfactorily  established, 
that  in  this  royal  Family  a  custom  had  always  prevailed  of  appointing  heirs  in 
the  order  of  seniority.  It  then  decided,  that  although  the  Respondent,  Beerchunder 
Thakoor,  was  uterine  Brother  of  the  late  Maharajah,  yet  that  the  Appellant,  being 
senior  in  age,  was  entitled  to  succeed  under  and  by  virtue  of  the  family  custom, 
and  that  as  between  Chuckherdhuj,  the  Plaintiff  in  the  other  suit,  and  the  Appellant, 
the  latter  was  entitled  to  succeed  to  the  late  Maharajah  because  the  former  was  the 
Son  of  a  Katchoo  (Slave  or  maidservant),  and,  therefore,  illegitimate.  The  judg- 
ment concluded  in  these  terms: — "Under  these  circumstances,  when  Neelki-sto  Deb 
Burmono,  who  is  senior  in  age  and  high  in  birth,  it  is  not  legal  that  his  younger 
Brother  should  possess  the  zemindaries,  etc.,  consequently  iji  all  respects  the  Plaintiff', 
with  regard  to  taking  possession  of  the  properties  claimed,  is  the  preferential  heir 
and  is  entitled  as  of  superior  right.  But  according  to  the  rules  of  the  family  the 
Plaintiff,  being  proved  to  be  the  owner  of  the  disputed  [531]  properties,  it  is  not 
necessary  to  enquire  and  see  whether,  with  regard  to  his  getting  the  posts  concerning 
the  Raj,  there  was  his  Father's  jiermission  or  not.  As  the  colluding  Defendants 
have  fully  assisted  the  Defendant,  Beerchunder  Thakoor,  in  setting  himself  u])  as 
the  feigned  Jobraj  they  are  not  exonerated  from  costs.  On  these  considerations  it 
was  ordered,  that  the  claim  of  Chuckherdhuj,  the  Plaintiff  in  suit  Xo.  9,  be  dis- 
missed, with  costs  ;  that  the  claim  of  Neelkisto  Deb  Burmono,  the  Plaintiff  in  suit 
No.  78,  l>e  decreed,  that  the  Plaintiff  in  suit  No.  78,  be  put  in  pos- 
session of  the  disputed  zemindaries,  etc.,  and  get  his  costs  from  all  the 
other  Defendants,  except  Chuckherdhuj  ;  that  the  Defendants  in  suit  No. 
9,  do  receive  their  costs  from  the  Plaintiff,  Cliuckherdhuj  ;  that  the  Ranees  bear 
their  own  costs.  That  the  Plaintiff'  in  .suit  No.  78,  receive  from  the  Defendant, 
Beerchunder  Thakoor  mesne  profits,  which  will  be  ascertained  at  the  time  of  the 
execution  of  decree,  together  with  interest. 
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From  the  decree  founded  on  the  above  judgment,  the  Respondent,  Beerchunder 
Thakoor,  appealed  to  the  Higli  Court  at  Calcutta. 

The  api)eal  was  lieard  before  the  High  Court,  the  Justices  Normau  and  Ivenip 
i>residin.'  who  on  the  26th  of  September,  lS6i,  pronounced  judgment,  stating  at 
■rreat  leiK'th  their  reasons  for  dismissing  the  suit,  and  reversing  the  judgment  of  the 
Principaf  Sudder  Ameen.  After  a  full  examination  and  consideration  of  the  evi- 
dence they  were  of  opinion,  that  the  appointment  of  the  liespondent,  Beerchunder 
Thakoor,  as  Jobraj  was  proved,  and  on  that  ground  held,  that  he  was  entitled  to  the 
property,  and  they  also  held,  that  independently  of  his  title  as  Jobraj  [532]  he  had. 
as  Brother  of  the  whole  blood  of  the  deceased  Maharajah,  a  preferable  claim  by 
inheritance  to  that  of  the  Appellant. 

The  present  appeal  was  from  this  decree. 

Pendinu-  the  appeal  from  the  High  Court,  an  application  was  made  on  behalf 
of  the  Appellant  for  an  Order  to  restrain  the  Respondent  from  doing  any  act  whereby 
the  Raj,  etc.,  the  property  in  dispute  in  the  appeal,  might  be  damaged  ;  and  for  the 
appointment  of  the  Collector  of  the  District,  as  Manager  and  Receiver,  to  prevent 
the  Government  Revenue  falling  into  arrears,  and  so  rendering  the  Raj  liable  to 

be  sold. 

Their  Lordships,  after  hearing  Counsel  on  behalf  of  the  Appellant,  dismissed  the 
iipplication  with  costs,  expressing  their  opinion,  that  no  case  was  shown  for  asking 
for  .such  an  unusual  interference  with  the  right  and  interest  of  the  Respondent 
who  w-as  in  possession  of  the  Raj  by  his  own  title,  as  well  as  the  decree  of  the  High 
Court ;  and  that  the  Court  below  alone,  if  any,  had  authority  to  interfere  in  the 
manner  asked  for;  though  in  their  Lordships"  opinion,  no  grounds  were  shown  which 
could  justify  such  a  proceeding. 

The  case  of  the  Appellant  on  appeal  was,  that  Maharajah  Essanchunder  Manicko 
did  not  appoint  the  Respondent,  Beerchunder  Thakoor,  to  be  Jobraj,  but  that, 
even  if  such  appointment  had  taken  place,  it  had  not  the  effect  of  enabling  Beer- 
chunder Thakoor  to  succeed  to  the  Raj  and  estates  of  the  Maharajah  in  preference  to, 
and  the  exclusion  of,  the  Appellant,  the  elder  member  of  a  class  of  the  family,  named 
to  succeed  to  the  Kingdom  by  a  former  Rajah. 

On  the  part  of  the  Respondent  it  was  submitted,  first,  that  the  suit  being  in  the 
nature  of  an  action  [533]  of  ejectment,  the  Appellant  could  only  recover  by  strength 
of  his  own  title,  which  he  had  failed  to  do.  Secondly,  that  as  the  Appellant,  while 
admitting  that  Koolachar  or  family  custom  governed  the  descent  of  and  succession 
to  the  Raj  of  Tipperah,  including  the  zemindaries,  etc.,  sued  for,  and  that,  by  virtue 
of  the  power  vested  in  him  by  such  custom,  the  Rajah  for  the  time  being  could 
appoint  his  successor  with  the  title  of  Jobraj,  had  failed  to  establish  by  evidence, 
that  such  power  was  limited  and  restricted  in  its  exercise,  so  that  the  Rajah  could 
only  legally  appoint  the  eldest  male  member  of  the  family  then  living,  or  controlled 
by  the  wishes  of  a  former  Rajah,  which  fact  was  denied;  thirdly,  that  he  was  duly 
appointed  Jobraj  by  the  Rajah;  and  lastly,  that  he  was  by  the  Hindoo  Law  of  in- 
heritance, as  full-blood  Brother  of  the  last  Rajah,  entitled  to  succeed,  even  if  he  had 
not  been  appointed  Jobraj. 

Mr.  Field,  Q.C.,  and  Mr.  J.  D.  Bell,  for  the  Appellant. — As  to  the  nature  of  a 
Raj  by  Hindoo  Law,  and  that  with  respect  to  a  Raj  there  was  no  preference  of  half- 
blood  to  whole  blood,  they  cited  the  following  authorities,  Colebrooke's  Dig.,  Vol. 
n.,  jip.  119,  121;  W.  H.  Macnaghten's  "Hindoo  Law,"  Vol.  L,  p.  17;  Strange's 
"Hindu  Law,"  Vol.  I.  pp.  198,  208;  Strange's  "Manual  of  Hindoo  Law,"  p.  61; 
Ttawut  Urjwn  Sing  v.  Eawut  Ghunsiam  Sing  (5  Moore's  Ind.  App.  Cases,  169); 
Bahoo  Guiiesh  Diitt  Singh  v.  Maharajah  Mohesher  Singh  (6  ib.,  187);  Narakrintg 
LuUhmeedevamnh  v.  Vengama  yaidoo  (9  ih.,  p.  66) ;  Eatima  Natchear  v.  The  Rajah 
of  Shvva-\_^^\-gwnga  (9  Moore's  Ind.  App.  Cases,  593);  Bahoo  Beer  Pertah  Sahee 
V.  Maharajah.  Rajender  Pertah  Sahee  (ante  [12  Moo.  Ind.  App.],  p.  1);  and,  as  to 
the  special  family  custom  in  this  Raj  for  the  reigning  Rajah  to  nominate  his  suc- 
cessor a  Jobraj  ;  they  referred  to  Ramg-wnga  Deo  v.  Doorgwmunee  Johraj  (1  Sud. 
Dew.  Ad.  Rep.,  270);  Urjun  Manic  Thakour  v.  Ramrfunga  Deo  (2  Sud.  Dew.  Ad. 
Rep.,  139) ;  and  Ranee  Soomitra  v.  Ramgunga  Manik  (3  Sud.  Dew.  Ad.  Rep.,  40). 

At  the  conclusion  of  the  Appellant's  case,  the  further  hearing  of  the  appeal  was 
adjourned. 
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Sir  R.  Palmer,  Q.C.,  Mr.  Forsj'th,  Q.C.,  Mr.  Leitli,  and  Mr.  Doyne,  appeared  for 
the  Respondent,  Beerehunder  Tliakoor,  but  were  not  called  upon. 
Their  Lordships'  judjruient  was  delivered  by 

The  Right  Hon.  Lord  Chehnsford  (Mareli  15.  li-^d'.l). — This  is  an  appeal  from  a 
decision  of  the  Hif;h  Court  of  Calcutta,  whicli  reversed  a  decision  of  tiie  Principal 
Sudder  Auieen  of  the  Zillah  of  Tipperah.  The  suit  was  one  in  the  nature  of  an 
ejectment  lirought  by  the  Aiipellaiit,  the  half-Rrother  of  the  late  Rajah  of  Tipperah, 
Essanchunder.  aj;aiust  the  Respondent,  MccrchuiHler  Tliakoor.  the  uleiine  Rrotlier 
of  Essanchunder,  and  aijainst  the  other  Respondents,  to  recover  a  very  valuable 
zriiiindary,  beinj;'  tiiat  })art  of  the  royal  jjossessions  of  the  Rajah  of  Tipjierali  wiiich 
lies  within  the  Indian  Territories  of  the  Rritish  Crown.  The  Hajali  of  Tip]ierah, 
though  in  respect  to  these  lands  subject  to  the  laws  and  Courts  of  British  India,  is  in 
fact  an  indejiendent  Prince  with  [535]  a-  considerable  territory  known  as  the 
Tipperah  Hills,  and  as  the  title  to  the  zeniindary  and  to  the  Raj  is  the  same,  the 
disi>ute  respecting -the  former  involves  a  question  of  the  right  of  succession  to  the 
Musnud  or  Throne  of  the  indejiendent  Principality.  The  Respondent,  Beerehunder 
Thakoor,  has  been  acknowledged  by  the  Britisli  Government  as  de  fartii  Sovereign 
of  Tipperah,  but  tliis  acknowledgment  has  been  reuarded  in  the  Court  below  as 
determining  nothing  more  than  his  jiresent  and  actual  possession  of  the  Tiirone.  and 
their  Lordships  will  deal  with  the  question  between  the  parties  as  if  the  litigation 
were  lietween  two  ordinary  subjects  of  tlie  Crown  upon  a  disputed  title  to  lands 
wirhin  the  jurisdiction  of  tiie  Indian  Courts. 

The  Appellant  included  originally  as  Defendants  to  the  suit  four  persons  besides 
the  Respondent,  Beerehunder  Tliakoor,  viz.,  the  third,  fourth,  fifth,  and  sixth-named 
Respondents  in  the  appeal,  being  the  spiritual  guide,  and  the  .servants  of  the 
deceased  Rajah.  He  charged  that  these  four  Defendants  colluded  with  Beerehunder 
Thakoor,  to  obtain  by  fraud  the  Raj  and  the  zeniindary  in  question.  Another 
Defendant,  the  second  on  the  record,  was  made  a  Defendant  on  his  own  petition. 
He  was  an  illegitimate  Son  of  Kristo  Kissore.  the  Fatlier  of  that  Defendant  and 
Beerehunder  Thakoor  ;  and  the  Ladies  whose  names  appear  on  the  record,  being  the 
Mothers  of  infants  whose  legitimacy  was  disputed,  were  made  parties  by  the  act  of 
the  High  Court  on  a  petition  addressed  to  it  in  the  progress  of  the  litigation.  In 
disposing  of  this  appeal,  however,  it  is  unnecessary,  in  their  Ijordships'  view,  to 
consider  the  cases  made  for  or  against  any  of  these  parties.  It  will  be  suffi-[536]- 
cient  for  the  purpose  of  their  decision,  to  treat  the  suit  as  being  in  the  nature  of  an 
ejectment  brought  by  the  Appellant  again.st  the  Respondent,  Beerehunder  Tliakoor. 
alone. 

Maharajah  Essanchunder  had  one  legitimate  Son,  Brogendro  Chunder,  who 
survived  him.  He  was  not  made  a  Defendant  in  this  suit.  He  died  after  its  com- 
mencement at  some  early  stage  of  its  progress,  but  this  event  affects  in  no  way  the 
questions  either  of  law  or  fact  at  i.ssue  in  this  suit. 

After  Essanchunder's  death,  Beerehunder  Thakoor  claimed  and  obtained  the 
Throne.  His  claim  was  founded  on  an  appointment  of  him  as  Jobraj  by  Essan- 
chunder the  deceased  Rajah,  who,  it  was  alleged,  had  the  day  before  his  death,  being 
the  16th  Sraliun,  1269.  or  the  31.st  of  July,  186"J,  duly  appointed  Beerehunder 
Thakoor,  Jobraj.  his  legitimate  Son,  Brogendro  Chunder.  Burra  Thakoor,  and  an 
illegitimate  Son.  Kurta.  The  fact  of  this  appointment  was  denied  by  the  Plaintiff, 
who  charged  it  to  lie  false  and  fraudulently  concocted  between  ]5eharry  Gosseen,  the 
family  Priest.  Brojomohun  Thakoor.  Goorodoss  Burdhun,  and  Bissonauth  Goopto,  all 
Officers  in  considerable  trust  and  employment  under  the  deceased  Rajah,  and  who 
are  respectively  the  third,  fourth,  fifth,  and  sixtli  Defendants  on  the  record. 

Before  the  institution  of  the  Plaintiff's  suit,  the  second  Defendant,  Chuckerdhuj. 
filed  a  suit  of  a  similar  character  with  the  present  against  Beercliunder  Thakoor 
and  others,  and  the  present  Plaintiff  intervened  in  it  as  a  Defendant.  That  suit 
and  the  present  were  treated  as  substantially  involving  tiie  same  questions,  and 
were  heard  together  ;  much  of  the  evidence  in  this  suit  was  taken  m  the  other.  [537] 
The  suit  of  the  second  Defendant,  Chuckerdhuj,  was  dismissed  by  the  Principal 
Sudder  Ameen  on  the  ground  of  his  illegitimacy;  he  did  not  appeal  from  that 
decision,  and  his  claim  may.  therefore,  be  treated  as  no  longer  in  question. 
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It  is  not  necessary  to  consider  minutely  the  pleadings  in  the  cause,  or  the  issues 
settled  hetween  the  parties.  Their  Lordships  will  only  observe,  in  answer  to  an 
argument  of  Mr.  Field  upon  these  issues,  that,  in  their  judgment,  they  do  not  in  any 
de"ree  relieve  the  Aj^pellant  from  the  oliligation  ■nliich  lay  upon  him  as  Plaintiff  in 
a  suit,  in  the  nature  of  an  ejectment,  of  recovering  by  the  strength  of  his  own  title, 
and  of  showing  not  merely  that  the  Defendant's  title  was  bad,  but,  that  failing  that 
title  he,  the  Plaintiff,  was  entitled  to  the  possession  of  the  lands  in  question. 

The  questions  to  be  determined  upon  this  appeal  are  simply  these:  — 

First,  had  Essanchunder  Manicko  the  power  of  appointing  Beerchunder  Tha- 
koor,  Jobraj  in  preference  to  the  Appellant? 

Second,  did  he  in  fact  so  appoint  Beerchunder  Thakoorl 

Tliird,  supposing  there  was  no  valid  appointment  of  Jobraj,  who  was  entitled  to 
succeed  to  the  Raj  and  the  zemindary  in  question,  or  is  now  entitled  thereto? 

The  two  latter  questions  were  decided  in  favour  of  the  Apjiellant  by  the  Principal 
Sudder  Ameen  ;  all  three  questions  have  been  determined  by  the  High  Court  in 
favour  of  the  principal  Respondent. 

It  is  admitted,  tliat  the  right  of  succession  to  botli  Raj  and  zemindary  is  governed 
not  by  the  general  law,  but  by  koolacher,  or  family  custom.  This  custom  had  [538] 
been  the  subject  of  investigation,  trial,  and  decision  in  the  Courts  of  the  East  India 
Company  in  the  early  part  of  this  century  in  the  case  of  Ram.gunga  Deo  v.  Dooi- 
finmiinee  Jobraj  as  reported  in  1  Sud.  Dew.  Adaw.  Rep.  270,  and  also  Vrjun  Manic 
Th-akoor  v.  Ramffiinffa  Deo  (2  Sud.  Dew.  Adaw.  Rep.  139),  and  Eauiee  Soomitra  v. 
RaiiKjitur/a  Manic  (3  Sud.  Dew.  Adw.  Rep.  40).  These  cases  establish  that,  according 
to  the  custom,  a  reigning  Kajali  should  name  a  Jobraj  and  Burra  Thakoor,  of  whom 
the  first  succeeds  to  the  Throne,  and  the  latter  to  the  office  of  Jobraj.  Both  parties 
to  this  appeal  admit  the  cu.stoin  so  far.  It  is,  however,  contended  by  the  Appellant, 
that  if  Maharajah  Essanchunder  appointed  a  Jobraj,  he  was  bound  to  appoint  him 
partlv  on  account  of  an  alleged  promise  or  intention  on  the  part  of  the  former  Rajah, 
Kristo  Kissore.  and  partly  on  the  ground  that  he  was  the  oldest  living  member  of  the 
class  out  of  which,  according  to  the  family  custom,  a  Jobraj  could  alone  be  selected. 
On  the  other  hand,  the  Respondent  insists,  that  the  choice  of  tlie  reigning  Rajali,  at 
least  within  a  certain  class,  is  absolutely  free,  and  cannot  be  controlled  liy  the  wishes 
of  a  former  Rajah,  had  any  such  in  fact  been  expressed  in  favour  of  the  Appellant. 

On  the  argument  of  this  appeal  before  their  Lordships,  the  Appellant's 
preferential  title  by  seniority  to  the  Jobrajship  was  sought  to  be  established  by 
evidence  of  a  family  custom  to  be  collected  from  tlie  instances  given  in  the  genealogy 
&f  actual  .successions.  But  where  there  is  evidence  of  a  power  of  selection  the  actual 
observance  of  .seniority  even  in  a  considerable  series  of  successions  cannot  of  itself 
defeat  a  custom  which,  establishes  the  right  of  free  choice,  [539]  and  had  the  instances 
been  uniform  and  without  exxeption,  that  alone  would  not  have  been  sufficient  to 
support  the  Appellant's  case.  Such  uniformity  of  practice  was,  however,  not  proved, 
for  several  instances  appear  of  infants  appointed  to  the  office  of  Jobraj,  whilst 
relatives  witJiin  the  custom,  and  older  in  years,  were  living.  This  evidence,  there- 
fore, failed.  Still  it  was  open  to  the  Appellant  to  contend,  as  he  did,  that,  in 
default  of  any  appointment  to  either  office,  seniority  of  age  constituted  a  title  by 
descent  to  this  Raj  ;  and  to  this  latter  branch  of  the  argument  insisted  on  hy  tin- 
learned  Counsel  for  the  Appellant,  tlieir  Lordships  will  now  direct  their  attention. 

The  question  now  to  be  considered  is,  whether,  assuming  no  valid  title  to  the 
office  of  Jobraj  to  liave  lieen  conferred  on  the  Respondent,  Beerchunder  Thakoor. 
the  Appellant  establishes  a  title  by  seniority.  It  is  not  denied  that  his  title  to  succeed 
must  be  made  out  as  legal  heir  to  the  last  Maharajah  Essanchunder.  The  Plaintift' 
is  senior  in  years  to  Beerchunder  Thakoor  ;  he  was  the  half-Brother  of  Essanchunder, 
and  Beerchunder  Thakoor  is  Essanchunder's  Brother  by  the  whole  blood.  By  the 
general  Hindoo  law,  Beerchunder  Thakoor  would  be  the  heir  to  Essanchunder 
Manicko,  in  preference  to  his  half-Brother,  were  it  a  disputed  succession  to  divided 
property.  The  Counsel  for  the  Appellant  have  however  contended,  that  this 
preference  of  whole  blood  to  half  blood  does  not  extend  to  a  Raj,  and  to  support  this 
contention  they  relied  on  the  rule  which  obtains  in  certain  cases  of  undivided 
ancestral  estate,  when  Brothers  of  the  whole  and  half  blood  are  on  the  same  footing. 

[540]  The  rule  on  wliich  they  insisted  is  this,  that  in  the  case  of  a  Raj  or  Kingdom. 
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or  other  iin)iartible  estate  descending;  by  inheritance  to  n  sole  heir,  the  Court  must 
view  the  property  as  though  it  were  joint  estate,  part  of  an  undivided  joint 
ancestral  estate,  and  ajiply  the  law  .T]iplicnl>le  to  sucli  an  estate,  with  a  view  to  the 
selection  of  the  eldest  from  those  who  would  lie  eiiual  in  dcfiree  as  cojiarceners.  This 
jiosition  was  advanced  in  the  I[iy;h  Coui't  without  success.  The  Court  observed  that 
no  authority  had  lieen  cited  in  its  support,  and  treated  the  doi'trine  as  novel  and 
unknown  to  them.  The  aruunient  has  been  stronj;ly  urpfcd  by  .Mr.  Hell,  and  their 
],ordships  will  i;ive  their  reason  for  concurrin<»  in  the  opinion  which  was  expressed 
by  the  High  Court  somewhat  more  fully  than  was  done  in  that  Court. 

The  normal  state  of  every  Hindoo  family  is  joint.  Presumably  every  such 
familv  is  joint  in  food,  worship,  and  estate. 

In  the  absence  of  proof  of  division,  such  is  the  legal  presumption  ;  but  the 
members  of  the  family  may  sever  in  all  or  any  of  these  three  things.  The  family 
in  which  a  title  to  a  Kingdom  exists  in  one  member  follows  this  general  law  but  it 
follows  it  in  part  only,  for  the  succession  to  a  Kingdom  is  an  exception  to  it  from 
the  very  nature  of  the  thing  (see  1  Strange's  "  Hindu  Law,"  p.  198  [2uA  Ed.]),  the 
family  may  have  property  distinct  from  that  to  which  a  sole  heirshi])  I)elongs,  and 
may  continue  joint.  Still  when  a  Raj  is  enjoyed  and  inherited  by  one  sole  member 
of  a  family,  it  would  be  to  introduce  into  the  law,  by  judicial  construction,  a 
fiction,  involving  also  a  contradiction  to  call  this  separate  ownership,  though  coming 
by  inheritance,  at  once  sole  and  joint  owner-[541]-ship,  and  so  to  constitute  a 
joint  ownership  without  the  common  incidents  of  coparcenersliip.  The  truth  is, 
the  title  to  the  Throne  and  the  Royal  lands  is,  as  in  this  case,  one  and  the  same 
title  ;  survivorship  cannot  obtain  in  such  a  possession  from  its  very  nature,  and  there 
can  be  no  community  of  interest;  for  claims  to  an  estate  in  lands,  and  to  rights 
in  others  over  it,  as  to  maintenance,  for  instance,  are  distinct  and  inconsistent 
claims.  As  there  can  be  no  such  survivorship,  title  by  survivorship,  where  it  varie.s 
from  the  ordinary  title  by  heirship,  cannot,  in  the  absence  of  custom,  furnish  the 
rule  to  ascertain  the  heir  to  a  property  which  is  solely  owned  and  enjoyed,  and 
which  passes  by  inheritance  to  a  sole  heir.  In  Kntcmiti  Natchedv  v.  Tlie  Eajah  of 
Shivaf/iinga  (9  Moore's  Ind.  App.  Cases,  614),  it  is  stated  in  a  judgment  which  under- 
went the  most  careful  consideration  by  their  Lordships,  that  there  are  in  the  Hindoo 
law  two  leading  rules  of  inheritance. — that  founded  on  the  religious  duty  and 
superior  efficacy  of  oblation  and  sacrifice  ;  and  that  of  survivorship.  Where  the 
latter  rule  cannot  apply,  the  former  must  be  resorted  to.  Now,  this  rule  of 
religious  obligation  and  priority  marks  the  Brother  of  the  whole  blood  as  preferably 
heir  in  succession  to  the  estate  of  his  Brother,  over  the  Brother  of  the  half  blood 
only.  The  reason  given  is,  that  he  offers  more  sacrifices,  and  benefits  more  the 
manes  of  the  dead  of  his  famih^ ;  in  their  eyes  a  real  substantial  ground  of  prefer- 
ence. In  nature,  also,  he  is  nearer,  and,  therefore,  satisfies  the  description  nearest 
of  kin.  Since,  then,  the  custom  in  this  family,  where  no  appointment  of  Jobraj 
or  Burra  Thakoor  has  been  made,  requires  the  union  of  two  things  to  constitute 
the  legal  heir.  viz.  seniority  [542]  in  age  and  nearness  of  kin  (which  in  truth  is  in 
conformity  with  the  general  law  of  Royal  descent),  and  the  Claimant  has  but  one 
of  these  qualifications  in  himself,  viz.  seniority  ;  he  does  not  entitle  himself  by  the 
family  custom.  There  is  no  trustworthy  evidence  that  the  custom  supersedes  the 
general  rule  as  to  the  precedence  of  the  whole  over  the  half  blood.  The  custom  is 
silent  on  that  point.  Where  a  custom  is  proved  to  exist,  it  supersedes  the  general 
law,  whicli,  however,  still  regulates  all  beyond  the  custom:  on  general  principles, 
therefore,  the  Hindoo  law  must  be  resorted  to  in  this  case,  and  that  does  not  favour 
the  Appellant's  claim  ;  for  unless  where  survivorship  furnishes  an  exception,  the 
whole  blood  is  preferred. 

The  decision  of  this  question  alone  would  justify  the  dismissal  of  this  appeal  ; 
but  their  Lordships  think  it  right  to  review  also  the  decision  of  the  High  Court  on 
the  facts  as  to  the  appointment. 

The  facts  stated  by  the  de  facto  Rajah  and  deposed  to  by  his  witnesses  on  this 
part  of  the  case,  are  few  and  simple.  The  fact  that  the  Rajah  had  appointed  a  day 
and  hour  for  the  celebration  of  the  ceremony  of  opening  a  new  hall,  cannot  be 
doubted.  The  disputed  nomination  of  the  Jobraj  is  said  to  have  been  made  on 
that  occasion,  and  during  that  ceremony  the  Rajah  is  stated  to  have  directed  the 
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intended  Jobraj,  Hurra  Tlmkoor,  and  Kurta  to  bathe  and  come  to  his  presence. 
Dresses  had  been  i>rei)ared,  it  is  said,  by  orders  overnight  to  the  bearer.  The  dresses 
were  brought  on  silver  dishes  to  the  Rajah's  presence ;  the  Jobraj,  Burra  Thakoor,  and 
Kurta  were  invested  with  their  dresses,  appeared,  made  their  salaams,  were  verljallv 
appointed,  gave  presents  of  gold  mohurs,  and,  so  appointed,  received  the  customarv 
nuzzurs. 

[543]  This  contest  is  in  truth  a  contest  as  to  the  title  to  reign  ;  a  matter,  rather, 
of  State  i>olic_v  than  one  proper  for  Judicial  decision.  Into  such  disputes,  passions 
stronger  tiian  those  w-jiich  aft'ect  the  minds  of  ordinary  litigants  may  well  be 
supposed  to  enter,  and  fear  and  favour  may  sway  in  an  unusual  degree  the  minds 
of  tiiose  who  depose  on  either  side.  The  power  of  an  absolute  Prince  over  the  fate 
of  those  w'lio  surround  him  may  enable  him  to  array  a  body  of  witnesses  deposing 
to  facts  to  which  it  may  be  difficult  to  offer  any  positive  contradiction.  The 
addition  l)y  false  testimony  of  an  incident  or  two,  or  of  a  few  words,  to  an  actual 
scene  or  ceremony,  may,  if  credited,  determine  the  title  to  a  Throne;  and  it  is 
scarcely  possible  to  conceive  a  case  more  requiring  than  this  does,  the  nicest  scrutiny 
and  examination  of  the  evidence.  The  Defendant,  Beerchunder  Thakoor  is  de 
facto  Sovereign,  and  as  such  has  Iseen  recognized  by  the  Indian  Government,  the 
paramount  arbiters  in  a  case  of  disputed  succession.  The  High  Court  has  founded 
its  judgment  on  the  positive  testimony  which  was  given  in  support  of  the  appoint- 
ment. The  objections  stated  by  the  Court  below  to  the  testimony  of  the  witnesses, 
twenty-one  in  number,  are  not  that  they  are  of  a  bad  cliaracter,  or  that  their 
manner  and  demeanour  induced  the  Court  to  disbelieve  them  ;  but  they  are  of  such 
a  nature  as  a  Court  of  appeal  might  be  well  able  to  judge  of  without  being  under 
any  inferiority  to  the  judge  who  tried  the  case.  The  exact  agreement  in  the  story, 
even  to  its  details,  by  all  the  witnesses,  the  supposed  difficulties  as  to  the  ready 
production  of  dresses  and  gold  mohurs,  the  dependence  of  all  the  witnesses,  more 
or  less,  on  the  Rajah's  power  and  favour,  the  absence  of  all  mention  [544]  of  the 
appointmeut  in  the  early  letters  of  the  Gooroo  to  the  Superintendent,  the  want  of 
notification  to  the  British  authorities,  and  of  invitations  to  the  members  of  tlie 
family  alxsent  from  the  ceremony,  though  resident  in  the  Palace,  with  the  ignorance 
as  to  any  such  appointment  stated  hj  Ladies  of  the  Palace  of  high  rank,  the  want  of 
the  accustomed  religious  ceremony  and  non-observance  of  Regal  State  in  the  usual 
Throne-rooms, — these,  with  some  minor  objections,  led  the  Judge  below  to  discredit 
a  story  fully  and  consistently  deposed  to  by  witnesses  of  a  class  not  ordinarily 
untrustworthy,  nor  to  be  lightly  disbelieved.  In  addition  to  this,  the  de  facto 
Rajah  was  considered  to  be  throwing  difficulties  in  the  way  of  the  Appellant,  who 
desired  to  examine  the  Gooroo  and  some  other  witnesses  ;  and  the  singular  character 
of  the  answer  of  the  latter,  which  avoided  any  recognition  of  the  titles  of  Jobraj, 
or  Thakoor,  or  Kurta,  augmented  the  matter  of  suspicion.  Their  Lordships  are  far 
from  saying,  that  the  objections  urged  with  so  much  force  by  the  Counsel  for  the 
Appellant  are  unde.serving  of  a  very  serious  and  attentive  consideration  ;  they 
appear  to  have  received  such  consideration  in  the  High  Court,  and  their  Lordships, 
during  the  argument,  and  since,  have  carefully  considered  and  weighed  them. 
The  probabilities,  however,  are,  in  their  Lordships'  opinion,  strong  in  support  of 
the  fact  of  a  nomination' of  the  de  facto  Rajah  by  his  deceased  Brother  to  the  office 
of  Jobraj.  An  experience  of  Indian  cases  shows  that  few  of  them,  however  true, 
are  free  from  admixture  of  exaggeration  and  invention  ;  and  it  is  not  necessary 
to  the  affirmance  of  this  judgment  that  their  Lordships  should  believe  entirely  all 
the  attendant  cir-[545]-cumstances  detailed  by  the  witnesses  who  support  the 
nomination. 

The  Rajah  was  infirm  in  litalth  :  his  state  w-as  evidently  one  calculated  to 
inspire  doubt  and  alarm  ;  he  had  two  years  before  declined  to  appoint  to  the 
offices  of  Jobraj  and  Burra  Thakoor:  he  was  supposed  at  tliat  time  to  desire  to  be 
succeeded  by  his  own  Son  ;  but  from  his  reluctance  to  name  him  when  he  was  of 
tender  age,  he  may  reasonably  be  supposed  to  have  considered  the  appointment  of  an 
adult  Sovereign  the  best  for  his  Kingdom.  When  his  own  health  was  seriously 
impaired,  it  would  become  not  only  to  him,  but  to  those  around  him,  a  subject  of 
anxious  tiiought  how  the  Raj  should  be  preserved.  The  Appellant  had  an  enemy 
in  the  Gooroo,  who  exercised  great  influence  over  the  mind  of  the  Rajah,  and  sick- 
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iiess  and  the  near  prospect  of  death  wtuild  not  diminish  that  influence.  His  Son 
was  still  young:  the  Kajah  might  naturally  suppose  him  unable  to  compete  with 
one  who  laid  claim  by  right  to  the  succession  upon  an  alleged  superior  title.  He 
might  dread  also  the  Appellant's  influence  over  the  Hill  tribes,  whether  that  influence 
were  real  or  supposed,  or  the  ofl'spring  of  a  jealous  fear.  The  Gooroo  might  think 
it  best  to  arrange  matters  with  one  Thakoor  :  and  the  apjiointment  of  the  two  Sons 
of  the  Rajah,  one,  though  illegitimate,  to  the  office  of  Kurta,  gives  an  air  of  pro- 
bability to  the  supposition  that  some  arrangement  may  liave  preceded  the  actual 
celebration  of  the  opening  of  the  Hall,  especially  as  some  rumours  of  an  intended 
appointment  appear  to  have  reached  the  ears  of  a  witness  who  de])oses  on  the  side 
of  the  Aiifiellant.  Notwithstanding,  therefore,  tiie  former  reluctance  of  the  Rajaii 
to  appoint  either  the  [546]  Appellant  or  Beei-chunder  Thakoor,  the  changed  cir- 
cumstances prevent  tlie  conclusion  that  liis  mind  was  still  opposed  to  the  appoint- 
ment of  one  of  them,  his  own  Brother  of  the  whole  blood,  whom  he  might  desire  to 
associate  with  his  Son,  for  the  advantage  of  his  Son,  of  himself,  and  of  the  Kingdom. 
Nor  is  the  concurrence  of  his  spiritual  adviser  in  this  view,  under  the  changed  cir- 
cumstances of  the  ease,  an  improbable  supposition. 

The  Rajaii  was  not  then  in  a  state  in  which  he  was  likely  to  resist  any  strong 
pressure  upon  him  to  make. some  appointment  to  secure  the  succession.  Many 
feelings  might  exist  in  a  weak  and  suspicious  mind  to  explain  the  absence  of  the 
usual  ceremonies,  invitations,  and  notification.  Fear  of  the  Appellant,  and  of 
his  influence  ;  jealousy  of  the  English  Officials,  and  appreliensions,  however  ground- 
less, of  annexation  to  the  British  rule;  doubts  whether  some  delay  or  ob.struction 
might  be  interposed,  might  induce  his  advisers  to  snatch  at  an  opportunity  oii'ered 
by  the  approaching  ceremonial  to  add  the  more  important  to  the  less  important 
ceremony.  Rival  parties  appear  to  have  existed  in  the  Palace.  It  seems  little 
credible  that  a  story  of  an  act  having  been  performed  before  a  large 
audience  which  never  took  place  should  have  been  adopted  by  the  conspirators 
in  a  fraudulent  usurpation,  as  so  much  larger  a  scope  for  contradiction  would 
thereby  be  given  by  such  a  mode  of  fabricating  the  story ;  and  the  falsehood  of  the 
alleged  nomination  would  be  needlessly  exposed  to  many  persqns.  It  is  still  more 
improbable  that  the  conspirators,  without  the  slightest  necessity,  should  be  found  so 
dangerously  communicative  of  their  conspiracy. 

[547]  The  utter  worthlessness  of  this  part  of  the  Appellant's  case  lends  con- 
siderable support  to  the  Defendant's  storj' :  the  Gooroo  made  no  sign  till  he  himself 
was  dismissed  and  disgraced.  And  the  reliance  which  the  High  Court  justly  placed 
on  the  early  resistance  by  the  new  Rajah  to  this  man,  in  whose  power  he  would 
iiave  been  had  they  been  common  actors  in  this  scheme  of  fraud,  cannot  be  dis- 
carded in  considering  the  weight  of  the  whole  body  of  evidence. 

Though,  according  to  the  Appellant's  story,  the  Rajah  had  placed  his  character, 
and,  perhaps  his  power  and  Throne,  at  the  mercy  of  the  Gooroo,  he.  before  the 
•  litigation  liad  ended,  appointed  another  Agent,  and  deposed  the  Gooroo  from 
power.  Can  it  he  supjiosed  that  if  the  plot  was  really  planned,  no  thought  of  it  had 
occurred  to  the  Respondent,  Beerchunder  Thakoor.  until  many  hours  after  the 
Rajah's  death.  A  moment  of  time  would  have  sufficed  to  give  rise  to  the  thought 
that  the  Throne  might  be  reached  by  contrivance,  and  yet  the  evidence  discloses 
this  man  as  at  once  weak,  timid,  and  needlessly  communicative,  crying  and  ex- 
claiming that  the  Raj  was  ruined,  and  then  entering  into  an  inner  chamber  to 
concoct  a  fraud,  which  some  of  the  conspirators  seem  immediately  eager  to  reveal. 
The  evidence  for  the  Appellant  on  this  part  of  the  case  is  inconsistent.  One  witness 
stated  that  the  Gooroo  told  him  of  the  nomination  in  the  afternoon  between  the 
hours  of  three  and  four  of  the  I7th  Shabun  ;  whilst  the  others,  speaking  of  a  nmch 
later  hour  of  the  same  day,  tell  their  story  of  the  distress  manifested  by  the  Goorroo 
and  Beerchunder  Thakoor  because  no  nomination  had  been  made. 

One  Letter  which  is  treated  as  a  forgery  by  the  [548]  High  Court,  and  in 
defence  of  which  no  argument  has  been  advanced  before  their  Lordships,  is  ascribed 
to  Beerchunder  Thakoor,  who  is  represented  by  it  as  informing  the  Government 
that  he  has  no  hopes  of  the  Raj  but  from  their  mercy,  whilst  at  this  very  time  he 
must  reasonably  be  presumed,  if  guilty,  to  have  formed  the  design  to  usurp  the 
Throne.     The  family  took  sides  in  this  dispute,  part  siding  with  the  Appellant  and 
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part  with  the  cle  jacto  Rajali.  The  Ladies  in  the  recesses  of  the  Palace  might  well 
know  nothiii"-  of  their  own  knowledge  of  what  actually  took  place  at  the  ceremony 
in  the  Hall.  The  story  they  repeat  may  have  been  so  represented  to  them  ;  but  this 
kind  of  evidence  is  negative  against  positive  testimony.  It  is  so  regarded,  and 
ri'.'htlv,  in  tlie  judgment  of  the  High  Court.  The  Mother  of  the  legitimate  Son  of 
the  deceased  Hujaii  supports  the  apijoiutment,  and  so  do  the  mothers  of  the  two 
illegitimate  Sons.  To  the  argument  that  they  are  swayed  on  the  side  of  the  Rajah 
mav  be  opposed  the  argument,  that  in  these  contests  of  factions  in  a  native  Palace, 
little  of  unbiassed  testimony  can  be  looked  for.  The  Appellant  seems  not  to  have 
wanted  friends  and  supporters  tliere,  and  even  Chuckerdhuj  found  support  in 
similar  quarters  in  favour  of  his  groundless  claim. 

On  the  subject  of  the  obstruction  offered  to  the  Appellant's  procurement  of 
evidence,  the  Respondent  may  have  feigned  a  fear  of  the  Appellant's  measures  at 
his  Capital,  in  order  to  oppose  his  being  present  at  the  examination  of  the  named 
witnesses;  but,  on  the  other  hand,  it  is  idle  to  suppose  that  no  one  but  the  Appel- 
lant himself  could  have  been  found  to  ascertain  the  identity  of  the  Ladies  whom  he 
wished  to  examine.  The  Respondent  may  have  feared  not  the  true  testi-[549]- 
mony  of  tiie  Gooroo,  but  the  effect  of  a  fabricated  story  on  the  mind  of  a  Court. 
Amidst  all  this  mass  of  conflicting  i)robabilities  impeaching  or  supporting  tlie 
disputed  nominations,  the-  High  Court  proceeded  on  positive  testimony,  weighty 
enough  to  decide  the  issue,  if  not  successfully  impeached.  Unless  native  testimony 
is  to  be  thrown  aside  entirely,  and  decisions  are  to  pass  on  conjecture  or  suspicion 
instead  of  evidence,  their  Lordships  think  the  High  Court  did  not  err  in  coming  to 
a  conclusion  that  the  positive  testimony  must  prevail  in  this  case. 

The  High  Court  were  able  to  judge  of  the  sufficiency  of  the  reasons  alleged  by 
the  Sudder  Ameen  for  discrediting  so  numerous  a  body  of  respectable  witnes.ses. 
They,  it  should  be  remembered,  had  been  the  trusted  Officers  of  the  deceased  Rajah, 
and  were  continued  by  Beerchunder  Thakoor  in  the  same  posts  and  at  the  same 
salaries.  From  whom  but  the  servants,  officers,  friends,  and  members  of  the  family 
of  the  deceased  Rajah  could  his  successor  be  expected  to  derive  his  evidence?  These 
would  be  the  persons  most  likely  to  be  present  at  the  ceremony  of  the  opening  of 
the  Hall:  and  the  objection  that  all  were  subject  to  the  will  of  the  Rajah  can  at 
most  be  but  an  argument,  and  not  a  conclusive  one,  for  discrediting  such  testimony. 
The  case  is  barren  of  any  opposing  evidence  of  persons  of  equal  value  who  were 
present  in  the  Hall,  and  who  state  that  they  saw  nothing  of  the  alleged  ceremony  of 
nomination.  Again,  the  concurrence  of  testimony  of  many  intelligent  witnesses, 
without  circumstantial  variety,  where  the  facts  are  very  few  and  simple,  and  all 
would  be  naturally  attentive  observers  of  the  scene,  furnishes  no  ground  for 
suspicion  ;  and  if  the  evidence  showed  [550]  some  sign  of  drilling  or  tutoring  in 
the  mode  of  narration,  that,  however  improper,  would  not  constitute  a  sufficient 
reason  for  discrediting  evidence  of  many  trustwortln*  witnesses,  since  the  evidence 
of  witnesses  to  a  true  story  is  too  often  subject  in  native  Courts  to  such  a  kind  of 
manipulation. 

The  reasons  assigned,  therefore,  by  the  Judges  of  the  High  Court  for  differing 
from  the  Court  below,  and  believing  the  evidence  which  the  Lower  Court  rejected, 
appear  to  their  Lordships  to  be  satisfactory,  and  they  think  that  the  Appellant  has 
iKit  succeeded  in  showing  that  the  appointment  insisted  on  by  the  de  facto  Rajah 
did  not  in  truth  take  place.  For  these  reasons  their  Lordships  must  humbly  advise 
Her  Majesty,  that  the  decree  of  the  High  Court  of  Judicature  at  Fort  William  ought 
to  be  affirmed,  and  this  appeal  dismissed  with  costs. 
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[9]  Al'l'ENUIX. 

Memorandum  of  the  Louds  of  the  Council  on  the  1{emoval  of 
Colonial  Judges. 

The  followiuLT  Moiuoraudum  with  i-eference  to  the  removal  of  Colnuial  Judges 
haviiii;-  iieeii  drawn  up  by  Order  of  the  Ijord  President,  in  iiursuauee  of  a  request 
from  the  Earl  Granville,  the  Seeretary  of  State  for  the  Colonial  Department,  after 
luivini,'  Ijeen  submitted  to  and  confirmed  by  the  Lords  of  the  Council,  was  presented 
and  laid  on  the  table  of  the  House  of  Lords. 

"  The  Lord  President,  in  answer  to  the  question  submitted  to  tins  department 
and  to  the  Lords  of  the  Judicial  Committee  by  direction  of  Earl  Granville,  has 
caused  the  following  Memorandum  to  be  prepared,  for  the  purpose  of  explaining 
the  views  taken  by  their  Lordships  on  the  subject  of  the  removal  of  Colonial  Judges, 
as  far  as  they  may  be  gathered  from  reported  cases,  and  fi-oni  the  experience  of  the 
last  thirty  years." 

[10]  ''  It  is  obvious  that  some  effectual  means  ought  to  exist  for  the  removal  of 
Colonial  Judges  charged  with  grave  misconduct,  and  that  these  means  ought  to  be 
less  cumbrous  than  those  existing  for  the  removal  of  one  of  Her  Majesty's  Judges 
in  this  Country.  The  mode  of  procedure  ought  to  be  such  as  to  protect  Judges 
against  tlie  party  and  personal  feelings  which  sometimes  sway  Colonial  Legisla- 
tures, and  to  ensure  to  the  accused  party  a  full  and  fair  hearing  before  an  im- 
partial and  elevated  Tribunal.  Hence  it  was  considered  in  the  case  of  Mr.  Justice 
Bootliby,  that  although  the  Legislature  of  South  Au.stralia  had  passed  addresses  to 
the  Crown  for  his  removal,  that  measure  did  not  suffice,  as  it  would  have  done  in 
England;  and  that  although  the  Legislature  might  act  as  his  Accuser,  it  rested 
with  the  advisers  of  the  Crown  in  England  to  dispose  of  the  charges  against  him. 

"  All  the  forms  of  suspension  or  removal  which  are  in  use  lead  by  different  roads 
to  the  same  result,  viz.,  a  hearing  before  the  Privy  Council. 

"When  a  positive  '  amotion'  has  been  made  by  a  Governor  under  Burke's  Act 
(22nd  Geo.  III.  c.  75),  the  appeal  to  the  t^)ueen  in  Council  is  stricti-ssimi  jui-is,  being 
provided  by  the  Statute  itself. 

"  When  an  Order  of  suspension  from  office  has  been  made,  the  matter  has  com- 
monly been  referred  by  the  Queen  to  the  Judicial  Committee,  on  the  recommendation 
of  the  Secretary  of  State,  though  not  invariably  so,  as  in  some  cases  the  Secretary 
of  State  has  himself  advised  the  Crown  to  confirm  or  to  disallow  the  suspension. 

[11]  ■■  The  reference  may  be  made  to  the  Judicial  Committee,  or  to  a  Committee 
of  Council  generally;  but  if  it  be  made  to  the  Judicial  Committee,  it  is  desirable 
that  the  Lord  President  and  the  Secretary  of  State  for  the  Colonies  should  sit  with 
the  Judges  on  the  hearing.  Tliis  course  has  been  pursued  with  advantage  in  several 
instances. 

''  When  charges  are  brought  by  a  Colonial  Assembly  against  a  Judge,  in  the 
shape  of  petition  to  the  Queen  in  Council  for  his  removal,  as  in  the  cases  of  Chief 
Justice  Boulton,  from  Newfoundland  ;  Mr.  Justice  Sanderson,  from  Grenada  ;  and 
Chief  Justice  Beaumont,  from  British  Guiana,  the  Privy  Council  exercises  a  species 
of  original  jurisdiction  on  these  petitions,  which  shall  be  considered  presently. 

'■  It  may  be  veniarked,  generally,  that  it  is  extremely  difficult,  and  might  be 
highly  injurious  to  the  public  service,  to  lay  down  an  intlexilile  rule  as  to  the  mode 
of  procedure  to  be  adopted  in  all  cases  of  this  nature.  When  a  Judge  is  charged 
with  gross  personal  immorality  or  misconduct,  with  corruption,  or  even  with 
irregularity  in  pecuniary  transactions,  on  evidence  sufficient  to  satisfy  the  Execu- 
tive Government  of  the  Colony  of  his  guilt,  it  would  be  extremely  improper  that  he 
should  continue  in  the  exercise  of  judicial  functions  during  the  whole  time  re- 
quired for  a  reference  to  England,  or  a  protracted  investigation  before  the  Privy 
Council.  Immediate  suspension  is  in  such  cases  a  necessity,  if  much  greater  evils 
are  to  be  avoided.  But  it  must  be  borne  in  mind,  that  a  Governor  who  resorts  to 
such  a  measure,  takes  it  at  his  own  peril,  and  is  bound  to  [12]  make  out  a  complete 

447 


XII  MOORE  IND.  APP.,  13  APPENDIX 

case  in  justification  of  it.  Wien  such  cases  come  to  be  investigated  at  liome,  both 
the  (iovernor  and  the  Judge  are  in  reality  on  their  trial;  and  to  have  taken  un- 
warrantable proceedings  against  a  Judge,  would  doubtless  be  regarded  as  a  most 
serious  offence  on  the  part  of  an  Executive  Officer. 

•■  On  t!ie  otiicr  hand,  when  the  ciiarges  against  a  Judge  consist,  not  in  any  alleged 
acts  of  personal  misconduct,  but  in  a  cumulative  case  of  judicial  perversity,  tending 
to  lower  the  dignity  of  his  office,  and  perhaps  to  set  the  community  in  a  dame,  it  is 
more  difficuh  for  "the  local  Executive  to  act  on  its  own  responsil)ility.  It  is  in 
cases  of  this  description  that  petitions  for  the  removal  of  Judges  have  been  addressed 
to  the  Queen  in  Council  by  Colonial  Legislatures. 

"This  la.st-mentioned"mode  of  proceeding  has  been  found  by  the  Lords  of  the 
Judicial  Committee  to  be  more  dilatory,  more  ■  expensive,  more  onerous  to  the 
parties,  and  less  satisfactory  to  their  Lordships  thati  the  mode  by  way  of  previous 
suspension  or  amotion.  And  that  for  the  following  reasons: — The  Privy  Council, 
accustomed  to  act  as  a  Court  of  appeal,  that  is.  to  review  the  evidence  and  decision 
of  inferior  Tril)unals,  has  by  its  constitution  considerable  difficulty  in  exercising 
an  original  jurisdiction,  especially  when  tlie  evidence  has  to  be  transmitted  from  the 
Colonies.  No  regular  system  of  pleadings  and  procedure  can  be  said  to  exist  in 
such  cases.  The  consequence  is,  that  the  charges  being  often  loose,  vague,  and 
multifarious,  their  Lordships  have  not  found  it  easy  to  reduce  them  to  distinct  and 
[13]  positive  issues  of  fact  or  of  law,  such  as  are  necessary  to  the  maintenance  of  a 
quasi-criminal  proceeding. 

"  As  in  Ecclesiastical  suits  for  the  correction  or  removal  of  Clerks,  to  which 
these  proceedings  offer  some  analogy,  it  is  essential  that  the  acts  complained  of 
should  be  clearly  expressed,  and  that  the  accused  person  should  have  full  notice  of 
all  that  is  to  be  proved  against  him. 

'■  When  the  issues  are  settled,  comes  the  difficulty  of  the  evidence.  Both  sides 
produce  affidavits  and  other  written  testimony  from  the  Colony.  When  a  batch 
of  affidavits  has  been  filed  on  one  side,  application  is  made  by  the  other  side  for 
time  to  answer  them.  Great  delay  and  expense  ensue;  and,  as  in  the  case  of 
Mr.  Beaumont,  this  kind  of  irregularity  may  protract  the  hearing  of  the  case  for 
two  or  three  years,  during  which  time  the  Judge,  whom  the  Colony  is  seeking  to 
remove,  retains  his  office.  When  the  case  is  comjileted  by  the  parties  or  their 
agents,  and  brought  in  for  argument,  it  is  often  loaded  with  a  mass  or  irrelevant 
matter.  Over  these  proceedings,  regulated  as  they  are  Ijy  the  advice  of  Counsel 
on  either  side,  their  Jjordships  can  exercise  but  little  control  in  the  preliuiinary 
stages  of  the  case,  being  themselves  unacquainted  with  the  merits  of  it. 

"  The  mode  of  amotion  with  the  right  of  appeal,  or  of  temporary  suspension 
with  a  reference  to  England,  is  not  open  to  these  objections.  The  evil  of  an  in- 
efficient or  discredited  Judicial  Officer  is  at  once  removed.  The  Governor  who  feels 
called  upon  to  take  so  decided  a  step,  is  bound  to  give  to  the  accused  person  full 
notice  of  all  the  charges  brought  against  [14]  him,  to  call  upon  him  for  his  answer 
and  to  liear  it.  This,  therefore,  aft'ords  a  solid  groundwork  for  his  subsequent 
proceedings. 

"  Furthermore,  the  Governor,  knowing  that  his  decision  will  be  reviewed  in 
England,  on  appeal,  is  bound,  for  his  own  justification,  to  send  home  the  proceed- 
ings and  evidence  on  which  that  decision  rests,  in  a  clear  and  intelligible  shape, 
and  provision  is  made  for  tiie  performance  of  this  duty,  Nos.  83,  84,  85,  and  86, 
of  the  Colonial  Regulations. 

"  If  the  matter  is  then  referred  by  Her  Majesty  in  Council  to  the  Judicial  Com- 
mittee, their  Lordsliips  are  at  once  in  a  position  to  deal  with  it.  The  delay  and 
expense  incidental  to  gettiiag  up  a  case  at  a  distance  from  the  original  scene  in 
dispute,  vanish.  The  case  is,  or  ought  to  be,  already  complete.  And  if  it  be  at 
once  submitted  to  the  judgment  of  their  Lordships  in  a  complete  form,  there  is  no 
reason  that  it  should  not  be  heard  and  disposed  of  in  a  very. short  time,  and  at  a 
small  expense.  Mr.  Cloete's  case  (8  Moore's  P.C.  Cases,  48-1)  is  a  fair  sample  of  a  pro- 
ceeding judiciously  conducted  in  this  manner.  That  Gentleman  had  been  im- 
jiroperly  removed  from  a  judicial  office  on  tlie  19th  April.  1853  ;  he  was  restored  to 
it  by  their  Lordships  on  the  20th  of  February,  1854.  and  although  he  had  un- 
doubtedly  suffered    an    injustice,   their   Lordships   expressed   their   desire   that   he 
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sliould  liL-  iiidouiiiitifd  for  the  expense  he  had  been  unjustly  jiut  to;  and  lie  was,  in 
fact,  soon  afterwards  proinoted  to  a  higher  judicial  office. 

•■  It  is  scarcely  necessary  to  add,  that  in  Colonics  [15]  having  Legislative  Asseni- 
Ijlies,  those  Asseuil)lies  cannot  be  dejirived  of  their  undoubted  constitutional  right 
to  address  the  Crown  for  the  removal  of  a  Judge  ;  and  the  exercise  of  this  right  is 
altoi'ether  independent  of  the  course  which  the  Governor  of  the  Colony  may  think 
tit  to  adopt.  When  the  charges  against  a  judicial  Officer  originate  with  Assemblies, 
the  form  of  Address  or  petition  is  perhaps  the  most  correct,  thougli  not  the  most 
convenient,  form  of  proceeding.  When  the  action  for  removal  originates  with  the 
tJovernor,  he  has  the  power  to  give  eU'ect  to  it  in  his  own  iiands,  subject  to  the 
control  of  the  Home  Authorities. 

•  The  experience  of  the  Lords  of  the  Council,  therefore,  strongly  corroborates 
the  arguments  stated  in  a  paper  (presented  to  the  Colonial  Office  by  Sir  F.  Koger) 
in  favour  of  proceedings  by  the  Governor,  subject  to  a  review  by  the  Secretary  of 
State  or  the  Privy  Council  in  England,  and  they  have  invariably  found,  that  in 
the  cases  in  which  proceedings  have  originated  with  the  local  Assemblies,  the  delay, 
uncertainty,  and  expense  have  been  greatly  augmented. 

"  At  the  same  tinje,  when  the  misconduct  charged  is  purely  judicial,  and,  there- 
fore, not  projierlv  amenable  to  the  decision  of  the  Executive  authority,  acting  on 
the  advice  of  Law  Officers  or  advisers  of  inferior  rank,  it  would  seem  that  the  due 
maintenance  of  the  indejiendence  of  Judges  requires  that  judicial  acts  should  only 
lie  lirought  into  question  before  some  Tribunal  of  weight  and  wisdom  enough  to 
])ronounce  definitely  upon  them,  and  tliis  function  appertains  with  peculiar  fitness 
to  the  Privj'  Council,  which,  as  [16]  a  Court  of  appeal,  has  to  review  the  decisions 
of  the  Colonial  Courts." 

Observations  bj'  Lord  Chelmsford  upon  the  Memorandum  with  reference  to  tlie 
removal  of  Colonial  Judges:  — 

"  I  concur  generally  in  the  views  expressed  in  this  Memorandum. 

"  The  question  of  the  removal  or  suspension  of  a  Colonial  Judge  is  one  of  great 
delicacy  and  of  some  difficulty;  but,  upon  the  whole,  I  think  that  in  all  cases, 
txeept  those  which  sometimes  occur,  of  judicial  indiscretion  or  indecorum,  the 
lie.st  system  is  that  which  leaves  the  responsibility  in  the  first  instance  to  t))e 
Gcvernor  of  the  Colony,  subject  to  an  appeal  to  the  Queen  in  Council.  Of  course, 
so  serious  a  step  as  the  removal  or  suspension  of  a  Judge  ought  not  to  be  taken 
without  a  distinct  communication  being  previously  made  of  the  specific  charges  of 
misconduct  imputed,  and  without  an  ample  opportunity  being  afforded  to  the 
Judge  of  answering  those  charges.  In  every  instance  of  this  kind  it  seems  to  me, 
■  hat  it  would  be  better  that  the  matter  should  be  brought  before  the  Privy  Council, 
rather  than  that  the  final  decision  should  rest  with  the  Secretary  of  State,  because 
(lie  reasons  for  the  determination  in  the  latter  case  are  not  made  public  (publicity 
in  an  accusation  of  a  Judge  being  always  desirable),  and  because  an  impression 
sometimes  prevails  that  there  is  an  inclination  in  the  Colonial  Office  to  uphold  tli(;ir 
<TOvernors  upon  any  subject  of  complaint  which  arises  in  tiie  Colonies. 

[17]  "  When  I  speak  of  judicial  indiscretion  or  indecorum,  it  may  be  diificult 
to  explain  my  meaning  in  words,  yet  it  will  probably  be  sufficiently  understood. 
As  an  illustration,  I  would  mention  ebullitions  of  temper  and  intemperate  language, 
leading  continually  to  unseemly  altercations  and  undignified  exhibitions  in  Court. 
Upon  occasions  like  these,  different  opinions  may  be  entertained  whether  the 
conduct  of  the  Judge  is  such  as  to  render  him  unfit  to  continue  upon  the  Bench. 
I  think  the  evil  of  allowing  such  a  Judge  to  exercise  his  functions  while  his  conduct 
is  being  inquired  into,  would  not  be  so  great  as  permitting  a  Governor  to  determine 
upon  his  own  judgment  and  discretion,  that  the  behaviour  of  the  Judge  was  no 
iticompatible  with  the  temperate  and  dignified  administration  of  justice,  as  to 
render  it  desirable,  on  public  grounds,  that  he  should  be  removed.  In  these  cases 
it  would  be  better,  in  my  opinion,  to  inform  the  Judge  of  the  specific  instances  in 
■which  it  is  alleged  that  lie  has  not  preserved  the  decorum  of  his  judicial  character, 
and  to  call  upon  him  for  distinct  answers  to  the  charges,  with  an  intimation  that 
the  whole  will  lie  sent  home  for  the  decision  of  the  Privy  Council. 

"  These  oliservations  do  not  apply  to  grave  charges  of  judicial  delinquency,  such 
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as  corriii.tioii  :  or  to  cases  of  iiumcrrtlity,  or  i-riminal  misconduct.  Instances  of 
tliis  kind  ou.'l.t  to  be  visited  bv  iunuediate  removal  from  the  Bench  (of  course,  not 
before  a  fulUpnortunitv  has  l)een  afforded  to  the  accused  Judge  to  defend  himself). 
Such  serious  cases  ough't  to  be  brought  before  the  Privy  Council,  either  by  appeal 
on  the  part  of  the  removed  or  suspended  .ludgc,  [18]  or  upon  the  recommendation  of 
the  Jseeretary  ot  state.  ^ 

"  i)th  April,   1870.'' 

Opinion  of  the  Kight  Hon.  Steplicn  lAishington.  D.C.L.,  late  Judge  of  the  Ad- 
niiraltv,  on  the  foregoing  Memorandum:  — 

••  It  is,  I  think,  perfectly  clear,  that  all  inquiries  into  the  alleged  misconduct  ot 
Colonial  Judites  must  be  attended  with  difficulty,  and  in  most  cases  with  some  mis- 
chievous coii.sequences. 

'•  I  entertain  no  doubt  in  my  own  mind,  that  the  most  efficacious  means  of  pro- 
ceeding, and  productive  of  the  least  evil  consequences,  is  that  the  Governors  of  the 
Colonies  respectively  should  be  entrusted  with  the  power  of  investigating  any 
alleged  charges  against  the  Judges,  and,  if  in  their  opinion  need  be,  of  suspending 
them  :  of  course,  all  the  proceedings  and  the  evidence  upon  which  they  act  should 
be  remitted  without  delay  to  the  Colonial  Office,  and,  if  need  be.  Her  Majesty  will 
be  advised  to  remit  the  case  to  the  consideration  of  the  Privy  Council.  I  apprehend 
that  the  Judicial  Committee  has  no  peculiar  claim  to  take  cognizance  of  <<uch 
a  case. 

"  I  think  the  propriety  of  the  Colonial  Governor  being  invested  with  this  power, 
"■reat  as  it  is,  would  be  more  apparent  if  contrasted  with  any  other  mode  of  pro- 
ceeding than  that  suggested. 

[19]  "  I  forbear  to  enter  into  those  particulars,  not  only  because  they  are  obvious, 
but  also  because  I  feel  confident  the  consideration  of  them  would  naturally  occur  to 
all  wlio  have  to  look  into  this  question.  S.  L. 

■■  April  U,  1S70." 

Opinion  of  the  Right  Hon.  Sir  Edward  Ryan  on  the  foregoing  Memorandum:  — 
"  I  entirely  concur  in  the  opinion  expressed  by  Lord  Chelmsford  and  Dr.  Lush- 
iugton,  and  in  the  Memorandum,  that  tlie  best  mode  of  proceeding,  and  productive 
of  the  least  evil  consequences,  in  most  cases,  will  be  to  leave  the  responsibilit}-,  in 
the  first  instance,  to  the  Governor  of  the  Colony,  subject  to  an  appeal  to  the  Queen 
in  Council. 

"  I  agree  with  Dr.  Lushington  in  thinking  that  the  Judicial  Committee  has  no 
'  peculiar  claim  '  to  take  cognizance  of  such  cases,  though  probably  the  Secretary  of 
State  would  generally  be  desirous  of  referring  such  cases  to  that  body.  In  the  case 
of  WiUis  V.  Gipps  (5  Moore's  P.C.  Cases,  379).  the  then  Lord  President  (the  Duke 
of  Buccleugh),  with  the  Lord  Chancellor  (Lord  Cottenham),  Lord  Brougham,  Chief 
Justice  Tindal,  Mr.  Baron  Parke,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the 
Right  Hon.  W.  E.  Gladstone,  sat  on  tlie  Judicial  Committee  upon  an  appeal  against 
an  Order  of  Amotion. 

"I  concur  in  the  arguments  stated  in  Sir  F.  Roger's  paper  in  favour  of  pro- 
ceedings by  the  Governor,  subject  to  a   review  by  the  Secretary  of  State,  or  the 
[20]  Privy  Council,  and  generally  in  the  view  so  clearly  stated  in  the  Memorandum, 
as  to  the  course  of  proceeding  in  cases  of  this  nature  before  the  Privy  Council. 
"April  21,  1870.  '         .  E.  R." 


[21]  Order  in  Council  for  the  Establishment  of  certain  Rules  to  be  ob.served 
BT  Proctors,  Solicitors,  Agents,  and  other  Persons  admitted  to  prac- 
tise before  Her  Ma.testt's  Most  Honourable  Privy  Council. 

At  the  Court  at  Windsor,  the  31st  day  of  March,  1870. 
Present: — The  Queen's  Most  Excellent  Majesty  in  Council. 

Whereas  there  was  this  day  read  at  the  Board  a  representation  from  the  Lords 
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of  the  Judicial  Couimittt'L'  of  tlic  Privy  Couia-il.  datod  the  2Gth  day  of  March  instant, 
huiulilv  roroiiiiiiendiiig  to  Her  Majest}'  in  Councih  that  certain  Rules  be  established 
liv  the  authority  of  Her  Majesty.  I)y  and  witli  the  advice  of  Her  Privy  Council,  to 
be  ol)served  by  all  Proctors.  Solicitors,  Attorneys,  Agents,  or  other  Persons  eui- 
nloved  in  the  conduct  of  appeals,  petitions,  or  other  matters  pending  before 
Hoi-  Majesty  in  Council,  Her  Majesty  having'  taken  tlie  said  representation  into 
consideration,  and  the  scliedulc  of  Rules  hereunto  annexed,  was  pleased,  b}'  and  wit!i 
the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  to  order,  and  it  is  hereby 
ordered,  tiiat  the  same  be  ininctually  observed,  obeyed,  and  carried  into  execution. 

Abthuk  Helps. 

[22]  Schedule  annexed  to  the  fore(ioixi:;  Order. 

I.  Every  Proctor,  Solicitor,  or  Agent  admitted  to  practise  before  Her  Majesty's 
Most  Honourable  Privy  Council,  ol-  any  of  the  Committees  tiiereof,  shall  subscribe 
a  dei'laration,  to  be  enrolled  in  the  Privy  Council  Otfice,  engaging-  to  observe  and 
iibev  the  Rules,  Regulations,  Orders,  and  practice  of  tlie  Privy  Council;  and  also  to 
jiay  and  discharge,  from  time  to  time,  when  the  same  shall  be  demanded,  all  fees 
or  charges  due  and  payable  upon  any  matter  pending  before  Her  Majest)-  in 
Council;  and  no  per.son  shall  be  admitted  to  practise,  or  allowed  to  continue  to 
]iractise,  before  the  Privy  Council,  without  having  suliscribed  such  declaration  in 
tlie  following  terms:  — 

Form  of  Declaration. 

We,  tlie  under.signed.  do  hereby  declare,  that  we  desire  and  intend  to  jaractise 
as  Solicitors  or  Agents  in  appeals  and  other  matters  pending  before 
Her  Majesty  in  Council;  and  we  severally  and  respectively  do  hereby  engage 
to  observe,  submit  to,  perform,  and  abide  by  all  and  every  the  Orders. 
Rules,  Regulations,  and  practice  of  Her  Majesty's  Most  Honourable  Privy 
Council  and  the  Committees  thereof  now  in  force,  or  hereafter  from  time  to 
time  to  be  made;  and  also  to  pay  and  discharge,  from  time  to  time,  when 
the  same  shall  be  demanded,  all  fees,  charges,  and  sums  of  money  due  and 
payable  in  respect  of  any  appeal,  petition,  or  otlier  matter  in  and  upon  which 
we  shall  severally  and  respectively  appear  as  such  Solicitors  or  Agents. 

[23]  II.  Every  Proctor,  Solicitor,  or  Attorney  practising  in  London,  and  duly 
admitted  in  any  of  the  Courts  of  Westminster,  shall  be  allowed  to  subscribe  the 
foregoing  declaration,  and  to  practise  in  the  Privy  Council,  upon  the  production 
of  liis  Certificate  for  the  current  year  ;  and  no  fee  shall  be  payable  by  him  on  the 
enrolment  of  his  signature  to  the  foregoing  declaration. 

III.  Persons  not  being  certificated  London  Solicitors,  Ijut  having  been  duly 
admitted  to  practise  as  Solicitors  by  the  High  Courts  of  Judicature  in  India  or  in 
the  Colonies  respectively,  may  apply,  by  petition,  to  the  Lords  of  the  Judicial  Com- 
mittee of  the  Privy  Council  for  leave  to  be  admitted  to  practise  in  the  Privy  Council : 
and  such  persons,  if  admitted  to  practise  by  an  Order  of  their  Lordships,  shall  pay 
annually  on  the  15th  of  November,  a  fee  of  five  Guineas  to  the  Fee  Fund  of  the 
Council   Office. 

IV.  Any  Proctor,  Solicitor.  Agent,  or  other  per.son  pracj:ising  before  the  Privy 
Council,  who  shall  wilfully  act  in  violation  of  the  Rules  and  practice  of  the  Privy 
Council,  or  of  any  rules  prescribed  by  the  authority  of  Her  Majesty,  or  of  the  Lords 
of  the  Council,  or  who  shall  wilfully  misconduct  himself  in  prosecuting  proceedings 
before  the  Privy  Council,  or  any  Committee  thereof,  or  who  shall  refuse  or  omit  to 
pay  the  Council  Office  fees  or  charges  payable  from  him  when  demanded,  shall  be 
liable  to  an  absolute  or  temporary  prohibition  to  practise  before  the  Privy  Council, 
by  the  authority  of  the  Lords  of  the  Judicial  Committee  of  the  Privy  Council,  upon 
cause  shown  at  their  Lordships'  Bar. 
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REPORTS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords 
of  the  Privy  Council,  on  Appeal  from  the 
Supreme  and  Sudder  DeAvanny  Courts  hi 
the  East  Indies,  1869-70.  By  Edmund  F. 
MooKE,  Barrister-at-Law.     Vol.  XIII. 


RAE    MANICK   CUVSl),— Appellant ;    MADHORAM   and    Others,— Resporideiit.'i  * 

[March  10,  1869]. 

On  appeal  from  th^  Siiddei-  Dewanny  Adaidut  at  Agra, 
North-Western  I'rov  inces. 

By  sec.  2  of  Ben  Reg.  XI.  of  1825,  it  is  provided  that,  "  whenever  any  clear  or 
definite  usage  of  Shekust  pywust  (separation  and  accretion  of  lands  by 
alluvion),  respecting  the  disjunction  and  junction  of  land,  by  the  encroach- 
ment or  recess  of  a  River  may  have  been  imniemorially  established, 
for  determining  the  rights  of  the  proprietors  of  two  or  more  contiguous 
estates,  divided  by  a  River  (such  as  that  the  main  cliannel  of  the  River 
dividing  the  estate  shall  be  the  constant  boundary  between  them, 
whatever,  changes  may  take  place  in  the  .course  of  the  River,  by  encroach- 
ment on  one  side,  and  accession  on  the  other),  the  usage  so  established 
shall  govern  the  decision  of  all  claims  and  disputes  relative  to  alluvial 
land,  between  the  parties  whose  estates  may  be  liable  to  such  usage." 
Held,  that,  according  to  the  true  construction  of  that  section,  the  onus  is 
on  the  party  who  relies  on  that  section  as  his  title  to  alluvial  land  by  accre- 
tion, to  prove  a  local  usage  and  custom. 

This  was  a  claim  for  possession  of  alluvial  lands.  The  suit  was  brought  by  the 
Appellant  against  the  Respondent  and  others,  to  recover  possession,  with  [2]  mesne 
profits,  of  1743  beeghas  of  land,  described  in  the  plaint  as  partly  cultivated  land, 
and  partly  light  sandy  lands,  which  it  was  contended  by  the  Appellant  was  severed 
from  a  portion  of  his  zemindary,  by  a  sudden  and  violent  change  in  the  course  of 
the  River  Ganges,  on  its  northern  bank.  The  Appellant  also  sought  to  set  aside  an 
Order  of  the  Collector,  which  gave  possession  of  the  lands  in  dispute  to  the  Re- 
spondents, as  proprietors  of  mouzahs  which  had  e.xtended  up  to  the  southern  bank 
of  the  River  Ganges,  previous  to  the  above-mentioned  sudden  and  violent  change  of 

*  Present: — Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore 
(Judge  of  the  Admiralty  Court),  the  Right  Hon.  the  Lord  Justice  Selwyn,  and  the 
Right  Hon.  the  Lord  Justice  Giti'ard.  Assessor, —The  Right  Hon.  Sir  Lawrence 
Peel. 
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course.  The  Appellant,  in  sujipoit  of  his  claim,  relied  on  il.  "J,  sec.  1,  of  Ben.  Reg. 
.\I.  of  1S25  (a). 

[3]  The  Respondents  put  in  separate  answers,  denyinji'  the  Appellant's  allegations, 
and  r-elyiug,  inter  alia,  on  el.  2,  sec.  4,  of  the  same  Regulation.  Witnesses  were 
examined,  but  there  was  no  evidence  given  of  any  special  usage  in  the  l(irii.s  in  quo. 
with  respect  to  accretion  by  alluvion.  Evidence  was  given  of  the  proceedings  of  the 
(iovernmcnt  in  respect  of  claims  by  the  respective  parties  to  tlic  land,  and  report 
of  the  Taiiseeldar,  under  which  the  De])Uty  Collector  of  the  District  put  the  Appel- 
lant in  possession  :  also  a  Letter  of  the  Collector,  dated  the  ^fjth  of  August,  ISC^i,  was 
put  in,  in  whicli  he  stated,  that  it  ap])cared  "  from  investigation,  that  the  main 
stream  of  the  Changes  had  hitherto  been  held  to  constitute  the  lx)undary  between 
the  two  Pergunnahs  of  Chail  and  Jhoosi,  and  that  by  maintaining  the  rule  in  the 
present  instance,  the  land  will  appertain  to  the  Petitioners  who  claim  it.  At  the 
same  time,  whilst  thus  reporting  (he  added),  I  ought  not  to  omit  to  [4]  record  my 
opinion,  that  the  real  point  at  issue  between  the  rival  Claimants  of  this  land  will 
not  be  affected  by  the  above-mentioned  fact."  In  the  Report  of  the  Government 
Commissioner  forwarding  this  Letter,  he  expressed  his  concurrence  with  the  opinion 
of  the  Collector,  that  the  point  at  issue  was  not  affected  by  the  fact  that  the  Govern- 
ment treated,  for  revenue  purposes,  the  channel, of  the  River  as  the  boundary,  for 
the  time  being,  between  the  two  Pergunnahs.  On  the  24th  of  Octoljer,  186:i,  the 
Sudder  Board  of  Revenue  made  an  Order,  reversing  the  Collector's  Order,  and 
declaring  the  land  to  belong  to  the  Respondents,  who,  by  an  Order  of  the  Collector, 
were  put  in  possession. 

The  questions  raised  in  the  suit  were,  whether  the  lands  had  been,  anterior  to 
the  change  in  the  course  of  the  River  Ganges,  a  portion  of  the  Appellant's  zemindary 

(a)  The  following  are  the  principal  clauses  in  this  Regulation  affecting  the 
queslion  at  issue:  — 

Sect.  IL  ■■  Whenever  any  clear  and  definite  usage  of  Shekust  pywust,  respecting 
the  disjunction  and  junction  of  land,  by  the  encroachment  or  recess  of  a  River,  may 
have  been  immemorialh'  established,  for  determining  the  rights  of  the  proprietors 
of  tv,-o  or  more  contiguous  estate,  divided  by  a  River  (such  as  that  the  main  channel 
of  tlij  River  dividing  the  estates  shall  be  the  constant  boundary  between  them,  what- 
ever changes  may  take  place  in  the  course  of  the  River,  by  encroachment  on  one 
side,  and  accession  on  the  other),  the  usage  so  e.stablished  shall  govern  the  decision 
of  all  claims  and  disputes  relative  to  alluvial  land,  between  the  parties  wl•,o.^e 
estates  may  be  liable  to  such  usage." 

Sect.  IV.  cl.  1.  "  When  land  may  be  gained  by  gradual  accession,  whether  from 
the  recess  of  a  River,  or  of  the  Sea,  it  shall  be  considered  an  increment  to  the  tenure 
of  the  person  whose  land  or  estate  it  is  thus  annexed,  whether  such  land  or  estate  bo 
held  immediately  from  Government,  by  a  Zemindar,  or  other  superior  land-holder,  or 
as  a  subordinate  tenure,  by  any  description  whatever.  Provided  that  the  increment 
of  the  land  thus  obtained  shall  not  entitle  the  person  in  possession  of  the  estate  or 
tenure,  to  which  the  land  may  be  annexed,  to  a  right  of  property  or  permanent 
interest  therein  beyond  that  possessed  by  him  in  the  estate  or  tenure  to  which  the 
land  may  be  annexed,  and  shall  not  in  any  case  be  understood  to  exempt  the  holder 
of  it  from  the  payment  to  Government  of  any  assessment  for  the  public  revenue,  to 
which  it  may  be  liable  under  the  provisions  of  Reg.  IL,  1819,  or  of  any  other  Regu- 
lation in  force." 

Cl.  "2.  '■  The  above  rule  shall  not  be  considered  applicable  to  cases  in  which  a 
River  liy  a  sudden  change  of  its  course  may  break  through  and  intersect  an  estate, 
without  any  gradual  encroachment,  or  may  by  the  violence  of  stream  separate  a 
considerable  piece  of  land  from  one  estate,  and  join  it  to  another  estate,  without 
destroying  the  identity,  and  preventing  the  recognition  of  the  land  so  removed.  In 
such  cases  the  land,  on  being  clearly  recognized,  shall  remain  the  property  of  its 
original  owner." 

Cl.  .3.  "  When  a  chur  or  Island  may  be  thrown  up  on  a  large  navigable  River 
(the  bed  of  which  is  not  the  property  of  an  individual),  or  in  the  Sea,  and  the  channel 
of  the  River,  or  Sea,  between  such  Island  and  the  shore  may  not  be  fordable,  it  shall, 
according  to  established  usage,  be  at  the  disposal  of  Government." 
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and  lands,  or  Iiad  been  otherwise  in  his  exclusive  possession  and  enjoyment  as 
proprietor,  and  wiiether,  afterwards,  the  identity  of  the  lands  thereby  severed 
eould  be  made  out,  and  the  recognition  thereof  established,  according  to  the  pro- 
visions of  Ben.  Keg.  XI.  of  1825,  sec.  4,  cl.  2,  (imte  [13  Moo.  Ind.  App.],  p.  3);  or 
whether,  on  the  other  hand,  as  was  contended  for  by  the  Respondents,  the  lands  had 
never  in  fact  been  in  the  possession  of  the  Appellant,  or,  if  they  had  been,  whethei 
their  distinguishing  marks  and  features  had  not  been  completely  obliterated,  so  as 
to  prevent  their  being  identified  in  terms  of  the  Kegulation  ;  and,  also,  whether  any 
such  ■'  clear  and  detinite  usage  of  shekust  pywust,"  separation  and  accretion  of  lands 
by  alluvion,  as  contcnijilated  and  intended  by  section  "J  of  that  Regulation,  had  been 
proved  by  the  Respondents.  [5]  Also  whether,  as  was  contended  by  the  Appellant, 
ihe  change  in  the  course  of  tlie  River  Ganges  liad  been  sudden  and  violent,  so  as 
thereby  to  cut  off  or  sever  the  lands  in  dispute  from  his  zemindary  and  lands.  And 
lastly,  wiiether  the  lands  in  disi)ute,  as  was  also  contended  by  some  of  the  Respondents, 
were"  to  be  considered  an  increment  to  their  mouzahs  by  gradual  accession  or  accre- 
tion, so  as  to  bring  the  case  within  cl.  1,  sec.  4,  of  the  same  Regulation  :  or  whether. 
as  was  contended  by  other  Respondents,  the  lands  could  be  considered  and  treated 
under  cl.  3  of  the  section,  as  a  chur  (Island)  thrown  up  in  a  navigable  river,  with  a 
fordable  channel  between  such  chur  and  the  bank  of  the  river  nearest  to  the  Re- 
spondents' mouzahs  and  lands  ;  and,  therefore,  to  be  considered  to  belong  to  those 
Respondents  as  owners  of  their  mouzahs. 

On  the  27th  of  July,  1864,  Mr.  H.  G.  Keene,  the  Officiating  Judge  of  the  Civil 
Court  of  the  Zillah  Allahabad  gave  judgment,  and  decreed  in  favour  of  the  Appel- 
lant with  mesne  profits  and  interest.  The  material  part  of  his  judgment  was  in 
these  terms  : — "  This  suit  concerns  a  large  tract  of  culturable  land  situated  on  the  bed 
of  the  River  Ganges,  where  it  flows  between  the  Pergunnahs  of  Chail  and  Jhoosi, 
in  the  District  of  Allahabad.  The  River  formerly  ran  on  the  Jhoosi  side,  and  was 
brought  down  opposite  Daragunj,  on  tiie  Chail  side,  some  fourteeu  years  ago,  b^' 
artificial  means.  But  it  appears  that  on  the  subsidence  of  the  rain  floods  in  1862. 
the  River  was  found  to  have  reverted  to  its  original  bed.  A  claim  was  then  set  up 
liy  certain  villages  of  the  Chail  Pergunnah  to  be  allowed  to  consider  the  land  annexed 
to  their  areas  under  the  provisions  of  Ben.  Reg.  XI.  of  1825,  [6]  sec.  4,  cl.  1.  Mr. 
Deputy  Collector,  E.  B.  Thornhill,  however,  after  examining  the  place,  found  that 
this  was  not  an  ordinary  case  of  alluvion,  but  a  sudden  intersection  of  the  estate, 
by  which  a  portion  still  recognizable  had  become  separated  for  a  time  at  least  from 
it  present  area.  The  decision  was,  therefore,  according  to  the  ensuing  clause  of  the 
above  section  adverse  to  the  suit,  and  was  affirmed  on  appeal  by  the  Collector  and 
Commissioner,  the  Plaintiffs  having  also  failed  in  estaldishing  a  fresh  issue,  viz., 
that  the  land  was  theirs  by  a  custom  of  '  Shekust  Pywust."  But  the  Board,  on  a  fresh 
appeal,  gave  them  the  land.  The  propriety  of  these  rulings  of  the  local  Officers 
seems  clear.  The  Plaintift's,  as  Defendants  in  this  Court,  have  cited  as  a  ruling  case 
the  decision  of  the  Sudder  Dewanny  Adawlut  in  a  Gazeepore  suit  (No.  164  of  1856), 
but  have  not  succeeded  in  establishing  its  applicability.  This  is  not  a  f[uestion  of 
amorphous  sand  lianks  thrown  up  b}-  a  gradual  process,  and  onlv  useful  for  the  pro- 
duction of  cucurbitaceous  vegetables,  but  a  case  admitted  by  the  Canoongoe,  De- 
fendants' own  witness,  to  be  one  to  which  local  usage  does  not  apply." 

The  Respondents  appealed  from  this  judgment  to  the  late  Sudder  Dewanny 
Adawlut  at  Agra,  anc"  the  hearing  of  the  appeal  took  place  on  the  6th  March,  186J5, 
before  Messrs.  W.  Roberts  and  F.  B.  Pearson,  two  of  the  Judges  of 
that  Court,  who  reversed  the  decree  of  the  Officiating  Judge  with  costs. 
The  material  part  of  the  judgment  of  the  Court  was  as  follows: — "First,  that 
tlie  evidence  showed  that  the  change  in  the  course  of  the  River  Ganges  was  not 
sudden,  but  gradual.  Second,  that  the  main  stream  of  the  Ganges  formed  the  limit 
[7]  between  the  villages  of  both  parties,  and  that  such  main  stream  had  always 
been  the  boundary  between  the  Pergunnahs  Chail  and  Jhoosi.  Third,  that  both  before 
and  subsequent  to  the  settlement,  the  evidence  showed  that  the  test,  whether  thf 
alluvial  lands  belong  to  the  Pergunnah  or  the  other,  was,  whether  the  channel  is 
fordable,  or  not ;  hence,  the  present  suit  ought  to  be  disposed  of  in  conformity  with 
such  rule  and  usage.  That  the  amount  of  mesne  profits  awarded  was  inconsistent 
with  the  statements  filed  by  the  several  Defendants.  That  the  Plaintiff  had  over- 
valued his  claim,  and  that  the  costs  payable  to  him  on  that  account  ought  to  be 
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abated.  The  judgineiit  then  ]iioeeeded  : — "We  are  of  opinion,  that  on  tlie  second 
<ind  third  fi:rounds  of  apiieal,  tiie  decision  of  the  Court  below  must  be  reversed,  and 
the  award  of  the  Sudder  Board  of  Revenue  should  l)e  maintained.  The  local  authori- 
ties, and  the  Court  below,  have  decided  in  favour  of  the  Plaintiff,  the  proprietor  of 
Bela  Sailahee,  of  Pergunnah  Jlioosi,  on  the  east  or  left  bank  of  the  (ianges,  on  the 
ground  that  the  River  has,  by  a  sudden  change  of  its  course,  broken  through  the 
lower  lands  of  the  Plaintiff's  niouzah,  and  joined  a  considerable  piece  thereof  to 
the  lands  of  the  Defendants,  without,  however,  destroying  tlie  identity  of  the  Plain- 
tiff's land.  In  other  words,  they  have  decided  this  case  upon  the  rule  laid  down  in 
el.  2,  sec.  -t,  Ben.  Beg.  XL  of  1825.  But  this  rule,  as  well  as  the  other  rules  in  section 
4  of  that  law,  apply  only  where  no  definite  local  usage  for  the  adjustment  of  such 
disputes  prevail,  as  is  expressly  declared  in  section  ;5  of  that  Regulation.  Section 
'2  enacts  that,  whenever  any  clear  and  definite  [8]  usage  of  '  Shekust  Pj'wust,'  respect- 
ing the  disjunction  and  junction  of  land,  for  determining  the  rights  of  tlie  pro- 
prietors of  two  or  more  contiguous  estates,  divided  by  a  River  (sucli  as  that  the 
main  channel  of  the  River  dividing  the  estates  shall  he  the  constant  boundary 
between  them,  whatever  changes  may  take  place  in  the  course  of  the  River,  by  en- 
croachment on  one  side,  and  accession  on  the  other),  the  usage  .so  established  shall 
govern  the  decision  of  all  claims  and  disputes  relative  to  alluvial  land,  between  the 
jiarties  whose  estates  may  be  liable  to  such  usage.  Section  o  then  enacts,  that  where 
no  such  local  usage  may  be  established,  the  rules  in  section  4  shall  be  applied  for 
the  determination  of  all  claims  and  disputes.  It  was  of  material  importance  to  the 
decision  of  this  case,  that  the  evidence  as  to  local  usage  should  have  been  carefully 
recorded,  and  full}-  considered.  The  Judge  has  given  but  very  passing  attention  to 
this  point.  We  are  of  opinion,  liowever,  that  though  the  evidence  on  this  matter 
is  not  so  full  as  is  desirable,  we  have  sufficient  materials  for  forming  our  judgment, 
without  causing  further  delay  and  expense  to  the  parties  to  the  suit  by  sending 
liack  the  case  for  investigation,  under  section  354  Civil  Procedure  Code.  We  remark 
that  the  Sudder  Board  of  Revenue  called  upon  the  Collector,  Mr.  Morris,  to  report 
as  to  is-hat  was  found  to  be  the  boundary  between  Pergunnahs  Jlioosi  and  Chail.  The 
Collector  stated  in  reply,  on  the  28th  August,  I860,  that  '  the  main  stream  of  the 
Ganges  has  hitherto  been  held  to  constitute  the  Ijoundary  of  the  two  Pergunnahs, 
and  that  by  maintaining  the  rule  in  the  present  instance,  the  land  in  dispute  will 
appertain  to  the  (Zemindars  of  Busgee,  Moostufabad,  and  [9]  Belmiun  Putti) 
Petitioners  who  claim  it.'  We  consider  that  this  statement  of  the  Collector,  as  to  the 
existence  of  the  '  rule  '  for  the  adjustment  of  such  disputes,  weighs  most  strongly  in 
favour  of  the  Defendants,  as  it  was  given  after  investigation,  and  contrary  to  his 
previous  finding  when  the  case  was  before  him,  in  appeal.  The  correctness  of  this 
statement  is  not  seriously  impugned  on  the  part  of  the  Plaintiff  (the  Respondent). 
It  is  confirmed  by  the  copy  of  the  survey  Map  of  1838,  which  shows  that  the  low  lands 
of  the  villages  of  Pergunnah  Chail  extended  as  far  as  the  main  stream  of  the  Ganges. 
In  the  Settlement  report  of  the  1st  October,  1839,  the  Collector  notices,  that  the 
District  is  divided  into  three  parts,  the  first  two  of  which  he  mentions  as  the  Per- 
gunnah situated  in  the  Dooab,  as  Chail,  etc.,  and  those  '  lying  on  the  other  side  of  the 
Ganges,'  as  Jlioosi,  Hundeea,  and  others.  In  paragraph  25  of  Reports  of  the  Revenue 
Settlement,  North-We.stern  Provinces,  vol.  ii.,  part  1,  page  433,  he  makes  particular 
mention  of  the  state  of  low  lands  in  respect  of  some  of  the  villages  now  claiming  the 
land  in  dispute.  This  shows,  that  there  was  much  low  land  subject  to  constant  claims 
between  the  proprietors  of  the  conterminous  mouzahs  of  Pergunnah  Chail ;  but  it  is 
remarkable  that  no  mention  is  made  of  the  low  land  of  Jlioosi.  Indeed  the  plan 
shows  that  all  low  land  beneath  the  fort  and  Daragunj  was  on  the  Chail  side  of 
the  main  stream,  and  that  the  land  now  iti  dispute  at  that  time  appertained  to 
Chail.  The  Plaintiff  himself  admits  that,  about  fifteen  or  sixteen  years  ago,  he 
acquired  the  land  in  suit.  It  is  clear  from  other  testimony  that  this  was  owing  to 
the  main  stream  runnii^g  close  under  Daragunj.  The  evidence  of  [10]  the  Canoongoe 
of  Chail  is  clear,  that  the  possession  of  the  low  lands  has  variecl  with  the  shifting 
of  the  main  stream.  The  land,  which  was  formerly  in  the  possession  of  the  Daragunj 
people,  the  Zemindars  of  the  River  mouzahs  of  Chail,  passed  into  the  possession  of 
the  Jhoosi  people  when  the  River  came  on  the  Daragunj  side;  we  see  no  reason  for 
doubting  the  statement  of  this  witness.     The  Canoongoe  of  Jhoosi  was  not  produced 
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to  show  that  the  statement  of  th.  Chail  Canoonf,'oe  (if,  indeed,  they  are  different 
individuals)  was  incorrect.  We  are  of  opinion,  then,  that  the  decision  ot  the  hudder 
Hoard  of  Kevenue  was  made  upon  the  rule  applicable  to  disputes  of  this  nature,  was 
accordin-;  to  usa-je,  and  siioiild  he  upheld." 

The  apiieal  was  from  tliis  decree. 

The   Respondents   did    not    appear,    and    tiie   case    was   consequently    heard    ex 

''"Vi'r  R  Palmer.  (,».C..  and  Mr.  Loith,  for  the  Appellant.— The  decree  of  the  Sudder 
Court  cannot  he  maintained.  It  is  entirely  based  on  an  assumed  local  usage,  bring 
in-  the  case  under  section  2  of  Ben.  Reg.  XI.  of  18'25,  ahhough  it  declares,  that  the 
evtdence  in  the  suit  of  such  custom  was  not  so  full  as  desiralsle ;  but  the  Court  supple- 
ments the  same  by  referring  to  the  Letter  of  the  Collector,  dated  the  28th  of  August, 
186:5  the  effect  of  which  the  Sudder  Court  has  ahogether  misapprehended  and  mis- 
applied :  attaching  to  it  a  meaning  entirely  opposed,  both  in  its  language  and  spint, 
in  respect  to  the  question  at  issue.  Section  2  of  Ben.  Reg.  XI.  of  1825  provides,  that 
claims  and  [11]  disputes  relative  to  alluvial  lands  are  to  be  decided  "between  the 
parties  whose  estates  may  be  liable  to  such  usages,"  by  immemorial  and  definite 
usa"e,  when  such  shall  have  been  clearly  recognized  and  established.  Here  the 
Respondents,  who  in  the  plaint  alleged  and  relied  on  such  a  usage,  failed  to  prove  the 
same  bv  the  evidence  adduced  by  them.  Again,  the  Respondents  alleged,  that  the 
lands  in  dispute  were  gained  by  gradual  accession  to  their  own  mouzahs  from  the 
River  Ganges,  and  so  were  to  be  considered  an  increment  to  the  tenure  of  their 
estates  under  cl.  1,  sec.  i,  of  Reg.  XI.  of  1825  ;  they  failed,  however,  to  prove  such 
allegation.  The  decree  of  the  Sudder  Court  ought  to  have  been  made  in  favour  of 
the  "right  of  the  Appellant  under  cl.  2,  sec.  4,  of  that  Regulation,  as  his  case  was 
established  by  the  evidence  of  the  lands  in  dispute  having  been  so  separated  from  the 
Appellant's  estate  by  the  sudden  change  of  the  course  of  the  River  Ganges,  as  to 
destroy  the  identity  "or  prevent  the  recognition  of  the  lands  in  question. 

At  "the  conclusi'on  of  the  Appellant's  argument  judgment  was  pronounced  by 

The  Right  Hon.  Sir  James  Colvile. — Their  Lordships  are  of  opinion,  that  tlie  only 
arguable  question  upon  this  appeal  is,  whether  it  has  been  established,  within  thb 
meaning  of  the  2nd  sex-tion  of  Reg.  XI.  of  1825,  that  there  is  an  immemorial  custom 
by  virtue  of  which  the  River  Ganges  at  the  point  in  question  is  taken  to  be  the 
boundary  between  the  estates  on  either  bank,  so  that  alluvial  land,  like  that  in  ques- 
tion, belongs  to  one  or  other  of  those  estates  according  to  the  actual  course  of  the 
River  ? 

[12]  If  that  custom  is  not  established,  their  Lordships  are  perfectly  satisfied  that 
the  Appellant  had  succeeded  in  the  Court  below  in  establishing  every  circumstance 
which  was  necessary  to  bring  his  case  within  the  2nd  clause  of  the  4th  section  of  the 
same  Regulation  ; — that  he  had  shown  that  the  land  was  separated  from  his  estate 
by  a  sudden  change  in  the  course  of  the  River,  and  had  clearly  identified  it  as  culti- 
vated land  which  had  formed  a  portion  of  his  estate. 

Upon  the  question  of  immemorial  custom,  he  had  the  judgment  of  the  Zillah  Court 
in  his  favour.  The  learned  Judges  of  the  Sudder  Court  have  reversed  that  judgment, 
on  the  ground,  that  they  thought  there  was  sufficient  evidence  of  the  custom  to  warrant 
them  in  so  doing.     That  is  not  their  Lordships'  opinion. 

The  reasons  assigned  by  the  learned  Judges  do  not  support  their  conclusion. 
They  rely  principally  on  the  Letter  of  the  Collector,  Mr.  Morris,  which  was  written 
in  an  early  stage  of  the  proceedings  mentioned  in  the  record  to  the  Sudder  Board  of 
Revenue  ;  but  it  seems  to  their  Lordships,  that  they  have  put  an  entirely  erroneous 
interpretation  upon  that  Letter.  That  Letter,  as  their  Lordships  read  it,  amounts 
to  this, — That  the  main  stream  of  the  Ganges  had  hitherto  been  held  to  constitute 
the  boundary  of  the  two  Pergunnahs  for  Police  and  fiscal  purposes ;  and  that  if  that 
rule  were  to  determine  the  proprietary  right  to  alluvial  land,  it  would  no  doubt 
follow  that  the  land  in  question  belonged  to  the  zemindary  on  the  southern  side  of  the 
River.  But  the  Collector  went  on  to  state  his  opinion,  and  to  give  reasons  for  that 
opinion,  that  the  question  of  proprietary  right  was  not  to  be  determined  upon  that 
principle.  Therefore,  the  Judges  of  the  Sudder  Court  [13]  seem  to  have  been  in  error 
in  treating  the  opinion  of  the  Revenue  Officer  so  given  as  an  argument  for  coming 
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to  the  conclusion  to  which  they  arrived.  And  it  may  be  further  observed  that  the 
Sudder  Board  of  Revenue,  the  authority  to  wliich  the  Collector's  Letter  was  addressed, 
does  not  appear  to  have  taken  that  view. 

Then  as  to  the  other  evidence  upon  which  the  ,Iudi;;es  of  the  Sudder  Court  rely, 
it  seems  to  their  Lordsliips  to  be  far  from  sufficient  to  justify  tlie  conclusion  that  an 
iunneniorial  custom  hud  been  proved.  Tile  Conoonj^^oe's  evidence,  which  has  been 
cliictlv  relied  upon,  is  clearly  too  slight  for  that  purpose.  The  proceeding  with  re- 
ference to  the  Gogra,  which  is  set  forth  in  the  record,  if  it  amounts  to  a  decision 
that  such  a  custom  as  that  which  is  now  set  up  obtains  on  the  banks  of  that  River, 
affords  no  evidence  that  a  similar  custom  exists  on  the  banks  of  the  (langes  where  it 
forms  the  boundary  between  the  Pergunnahs,  Jhoosi  and  Chail.  The  language  of 
the  Regulation  implies  that  the  custom  to  be  proved  is  a  local  custom. 

Upon  the  whole,  then,  their  Lordships  are  of  opinion,  that  in  iiokling  that  the 
custom  was  established,  the  Court  below  was  wrong. 

The  only  further  question  for  their  Lordships  to  consider  is,  whether  they  should 
reverse  the  decree  under  appeal,  and  affirm  the  decree  of  the  Court  of  first  instance, 
or  whether  they  should  remit  the  case,  as  the  Judges  of  tlie  Sudder  Court  seem  at 
one  time  to  have  thought  of  remitting  it,  for  a  new  triall  It  appears  that  the  parties 
were  fully  informed  what  issue  they  had  to  prove  ;  they  should  have  come  prepared 
with  evidence  to  prove,  if  it  was  capable  of  proof;  and  they  have  failed  to  do  so. 

[14]  Tlieir  Lordships  think,  therefore,  they  ought  to  take  the  first  of  the  liefore- 
nientioned  courses,  viz.,  reverse  the  judgment  of  the  Court  of  appeal,  and  affirm  the 
judgment  of  the  Zillah  Court. 

Considering,  however,  that  the  case  of  the  Respondents  may  have  failed  from  mere 
defect  of  jiroof,  and  that  similar  cases  may  arise  between  other  parties  in  the  neigh- 
bourhood of  this  locality,  tlieir  Lordships  are  desirous  to  state,  by  way  of  caution, 
that  this  judgment  should  not  be  quoted  in  any  future  case  between  other  parties  as 
a  conclusive  decision  of  this  Court  of  appeal,  to  the  effect,  that  no  such  custom  as  that 
which  has  been  here  alleged  exists.  All  they  intend  to  decide  is,  that  it  lay  on  the 
Respondents  to  prove  the  custom  which  it  was  essential  to  their  title  to  prove,  and 
that,  as  they  have  failed  to  -do  so,  the  title  of  the  Appellant  must  prevaih 

Their  Lordships,  therefore,  will  humbly  recommend  Her  Majesty  to  reverse  the 
decree  of  the  late  Sudder  Dewanny  Adawlut  at  Agra;  to  order  that,  in  lieu  thereof, 
a  decree  be  made  dismissing  the  appeal  to  that  Court  from  the  decree  of  the  Zillah 
Court  of  the  27th  of  July,  1864,  with  costs.  And  the  Respondents  must  also  pay  the 
costs  of  this  appeaL 

[See  Baboo  Bissessurnath  v.  MaJiarajah  Mohessiir  Bux  Singh  Bahadoor,  1872,  L.R. 
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[15]  THE  BANK  OF  HINDUSTAN,  CHINA,  AND  JAPAN,  LIMITED,  in  Liquid.^- 
TioN,— Appellants ;  THE  EASTERN  FINANCIAL  ASSOCIATION,  LIMITED, 

IN  Liquidation, — Respondents  *  [March  15,  1869]. 

On  appeal  from  the  High  Court  of  Judicature  at  Br.inhay. 

A  registered  Joint  Stock  Company  in  Bombay,  with  limited  liability,  being  in  the 
course  of  voluntarily  winding  up  under  the  Act  of  the  Indian  Legislature, 
No.  XIX.,  1857,  sect.  69,  and  the  Official  Liquidators  having  entered  into  an 
arrangement  for  compromise  with  a  class  of  Contributories,  in  discharge  of 
their  liabilities,  for  a  specific  sum,  the  "  Indian  Companies  Act,"  No.  X.  of 
1866.  was  passed.  By  sections  173  and  174  of  that  Act,  power  is  given  to 
the  High  Court  at  Bombay,  to  sanction  compromises  and  arrangements.     The 

*  Present: — Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  Selwyn,  and  the  Right  Hon.  tie 
Lord  Justice  Gitfard.     Assessor,- — The  Right  Hon.  Sir  Lawrence  Peel. 
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Liquidators  applied  to  the  High  Court,  under  the  aforesaid  Acts,  to  ratify 
the  coiuproniise  above  entered  into,  which  the  Court  accordingly  sanctioned 
and  ordered.     On  appeal,  held:  — 

First,  that  under  the  173rd  and  17-lth  sections  of  the  Act,  No.  X.  of  1866.  the  power 
of  the  Liquidators  extended  to  making  a  general  compromise  of  claims  upon 
Contributories  as  a  class,  abandoning  an  equal  proportion  in  each  case,  not- 
witlistanding  the  difference  of  position  between  the  Contributories,  or  in- 
quiring closely'into  the  means  of  each   individual  Contributory,  and 

Secondly,  that  uixjn  the  evidence  and  the  judicial  knowledge  of  the  existing  state 
of  affairs  at  Bombay,  the  Court  had  exercised  a  just  discretion  in  the  investiga- 
tion, and  the  Order  of  the  Court  sanctioning  the  compromise  affirmed. 

The  case  of  ex  yaHe  Totty  (29  L..J.  (Ch.)  (N.S.),  702),  distinguished  [13  Moo. 
Ind.  App.  31]. 

The  Judicial  Committee  is  always  reluctant  to  interfere  with  a  matter  of  di.s- 
cretion  exercised  by  the  Courts  in  India,  unless  it  can  Ije  shown  that  the  Court 
has  acted  upon  an  erroneous  principle  [13  Moo.  Ind.  App.  35]. 

In  this  case,  the  appeal  was  brought  from  a  decree  or  Order  of  the  High  Court 
of  Judicature,  on  its  appellate  side,  afBruiing  an  Order  made  by  Sir  [16]  Joseph 
.A mould  in  Chambers  under  the  173rd  and  174th  sections  of  the  Indian  Companies 
Act,  No.  .\.  of  1866  (a),  sanctioning  a  general  compromise  l)etween  the  Official 
Liquidators  and  the  Creditors  of  the  Respondents'  Association  in  their  winding 
up,  and  directing  that  all  the  Creditors  should  be  bound  by  the  compromise,  with  this 
variation — that  sucli  Order  should  be  subject  to  the  condition  that  one  Ahmedblioy 
Huliibhoy  joined  in  giving  a  certain  guarantee. 

By  Act,No.  XIX.  of  1857,  of  the  Legislative  Council  of  India,  persons  are  authorized 
to  form  themselves  into  a  Joint  Stock  Company  or  Association,  with  limited  liability, 
for  the  purpose  of  Banking  or  Insurance,  upon  registration  ;  and  provisions  are  made 
by  section  60,  for  the  winding  up  of  any  [17]  such  Company  by  the  Court,  or  volun- 
tarily ;  in  either  case,  the  existing  Shareholders  are  made  liable  to  contribute  to  the 
assets  of  the  Company  to  an  amount  sufficient  to  pay  the  debts  and  liabilities  of  the 
Company  and  the  costs  of  the  proceedings,  but  in  the  case  of  a  Company  with  limited 
liability  only,  not  exceeding  the  amount  unpaid  on  each  share;  and  section  6"i  jjro- 
vides,  that,  in  the  event  of  a  limited  Company  being  wound  up  by  the  Court,  and  not 
voluntarily,  any  person  who  has  ceased  to  be  a  holder  of  any  share  or  shares  within 
the  period  of  one  year  prior  to  the  commencement  of  the  winding-up,  is  to  be  liable 
in  respect  of  such  share  or  shares  to  contribute  in  the  same  manner  as  an  existing 
Shareholder.  By  section  89,  power  is  given  to  the  Official  Liquidators,  with  the 
sanction  of  the  Court,  to  compromise  any  debts  or  claims,  and  to  execute  all  acts 
which  might  be  necessary  for  the  winding-up  and  distributing  assets. 

The  Respondents'  Association   was   registered  under  this  Act,   as  a   joint  stock 

(a)  These  sections  were  as  follows:  Section  173  enacts,  that,  "the  Liquidators 
may,  with  the  sanction  of  the  Court,  where  the  Company  is  being  wound  up  by  the 
Court,  or  subject  to  the  supervision  of  the  Court  .  .  .  pay  any  classes  of  Creditors 
in  full,  or  make  such  compromise  or  other  arrangement  as  the  Liquidators  may  deem 
expedient,  with  Creditors  or  persons  claiming  as  Creditors,  or  persons  having,  or 
alleging  themselves  to  have  any  claim,  present  or  future,  whereby  the  Company  may 
be  rendered  liable." 

Section  174  enacts,  that  "the  Liquidators  may,  with  the  sanction  oi  the  Court, 
where  a  Company  is  being  wound  up  by  the  Court,  or  subject  to  the  supervision  of 
the  Court  .  .  .  compromise  all  calls  and  liabilities  to  calls,  debts,  and  liabilities 
capable  of  resulting  in  debts,  and  all  claims,  whether  present  or  future, 
subsisting  or  supposed  to  subsist,  between  the  Company  and  any  Con- 
tributory, or  alleged  Contributory,  or  other  Debtor  or  person  apprehend- 
ing liability  to  the  Com(pany,  and  all  questions  in  any  way  relating 
to  or  affecting  the  assets  of  the  Company,  or  the  winding  up  of  the  Company  gener- 
ally, upon  such  terms  as  may  be  agreed  upon  ;  with  power  for  the  liquidators  to  take 
any  security  for  the  discharge  of  such  debts  or  liabilities,  and  to  give  complete  dis- 
charges in  respect  of  all  or  any  such  calls,  debts,  or  liabilities." 
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Company  with  liuiited  liability,  and  in  lf<iio  a  losulutiun  was  passed  for  voluniarily 
\viuding-u]i  the  Company. 

On  the  t)th  of  July,  1S65,  an  Order  was  duly  made  by  the  High  Court  of  Judicature 
at  Bombay,  on  its  ordinary  original  civil  jurisdiction  side,  that  the  Respondents' 
Association  siiouW  be  wound  up  liy  the  Court,  under  the  Act,  No.  XIX.  of  1857,  see. 
09,  and  that  all  suits  and  proceedings  again.st  the  Association  sliould  be  stayed. 

By  the  Indian  Companies  Act,  No.  X.  of  IS6C,  which  came  into  operation  on  the 
1st  of  May,  1866,  fresh  provisions  wore  made  for  the  winding-il))  of  such  Companies  ; 
and  by  sections  173,  174,  power  [18]  is  given  to  the  Court  to  sanction  compromises 
and  arrangements  between  the  Liquidators  and  the  Creditors  of,  or  Del)tors  to,  the 
Company,  and  by  section  191,  this  power  ajjplies  to  a  limited  Company  registered 
under  tlie  Act,  No.  XIX.  of  1857. 

After  the  making  of  the  above  Order,  Rowland  Hamilton,  and  Nesserwanjee 
Ardaseer  Wadia,  were  appointed  Official  Liquidators,  and  the  winding-up  proceeded 
in  the  High  Court. 

The  original  nominal  capital  of  the  Respondents'  Association  was  one  crore  of 
JUipees  divided  into  "25,000  shares  of  Rs.  400  each.  The  capital  was  subsequently 
increased  by  the  issue  of  25,000  new  shares  of  Rs.  400  each  ;  12,500  of  which  were  sold 
at  auction,  but  such  sale  had  not  been  recognized  as  legal  by  the  Court,  and  the  issue 
of  tlie  remaining  12,500  was,  therefore,  contested.  The  list  of  claims  admitted 
against  the  Respondents'  Association  disclosed  debts  to  the  amount  of  42  lacs  of 
Rupees,  or  thereabouts,  less  securities  of  the  value  of  about  Rs.  85,000  without  in- 
terest, which  would  probably  amount  to  6  to  8  lacs  of  Rupees,  or  thereabouts. 

A  Committee  of  Shareholders  wa.s  appointed  about  March,  1867,  to  consider  the 
position  of  the  Respondents'  Association,  and  what  amount  it  would  possibly  offer 
to  the  Creditors,  and  how  much  the  Coutributories  would  be  able  to  pay,  when  a  com- 
promise was  proposed  by  the  Coutributories  and  Directors  of  the  Respondents' 
Association  to  the  Liquidators  for  the  provision  of  funds  to  be  divided  amongst  and 
paid  to  the  Creditors  in  discharge  of  their  claims,  so  that  each  Creditor  requiring 
it  might  receive  the  sum  of  6  annas  in  the  Rupee,  on  the  [19]  amount  of  his  debt 
without  interest,  upon  the  following  terms:  — 

"  First,  that  Kessowjee  Naik,  Cassumbhoy  Dhuramsey,  and  Ahmedbhoy  Hubibhoy, 
do  forthwith  bring  in  and  pay  to  the  Liquidators  the  sum  of  6  lacs  of  Rupees,  and  that 
they  and  Premchund  Roychund  become  purchasers  of  the  assets  of  the  Comjiany.  at 
6  lacs  of  Rupees,  which  assets  are  to  be  realized  by  the  Liquidators,  and  the  Pur- 
chasers are  to  pay  within  four  months  to  the  Liquidators  any  balance  which  may  be 
necessary  to  make  up  the  said  sum  or  purchase-money  of  6  lacs  of  Rupees,  each  of 
the  said  Purchasers  being  liable  for  the  sum  of  lA  lacs  only  in  respect  of  the  said 
|iurchase  or  towards  the  making  up  the  balance  thereof;  any  surplus  realized  by 
the  said  assets  to  be  paid  to  the  Purchasers. 

"  Second,  that  a  call  of  Rs.  30  per  share,  and  no  more,  be  paid  l)y  all  the  Con- 
tributories  mentioned  in  the  list  already  prepared  by  the  Liquidators,  excepting  the 
names  of  certain  persons  holding  11,000  shares,  to  be  prepared  and  handed  to  the 
Liquidators  by  Cassumbhoy  Dhuramsaybhai,  Kessowjee  Naik,  and  Ahmedbhoy 
Hubibhoy. 

"  Third,  that  the  said  Kessowjee  Naik,  acting,  as  we  believe,  in  concert  with  other 
persons,  shall  guarantee  the  payment  of  such  further  sums,  if  any,  re<iuired  to  make 
up  the  payment  of  6  annas  in  the  Rupee  to  any  of  the  Creditors  requiring  the  same, 
within  the  like  period  of  four  months  from  the  date  of  the  Order  of  the  Judge  con- 
firming the  said  compromise,  or  authorizing  the  same  to  be  accepted  by  the  said 
Liquidators." 

The  majority  of  the  Creditors  assented  to  the  principle  of  this  compromise,  and 
amongst  others  [20]  w-ho  so  consented  were  the  Bank  of  Bombay,  who  were  Creditors 
for  16  lacs  of  Rupees,  or  thereabouts;  the  Asiatic  Bank  Corporation,  whose  claim 
for  8  lacs  of  Rupees,  or  thereabouts,  had  been  compromised  at  a  cost  of  less  than  6 
annas  in  the  Rupee;  the  Central  Bank  of  Western  India  for  5  lacs  of  Rupees,  or 
thereabouts,  had  signified  their  willingness  to  accept  a  compromise  of  considerably 
less  than  6  annas  in  the  Rupee,  against  which  Bank  the  Respondents'  Association 
had  a  claim  for  calls  on  shares,  but  which  might  be  difficult  to  enforce;  the  Agra 
Bank  were  Creditors  for  Rs.  75,000 :  the  Indo-Egyptian  were  Creditors  for  Rs. 
98,739;  the  Bank  of  Surat  and  Bank  of  Guzerat  were  Creditors  for  Rs.  52,796  :  the 
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Financial  Association  of  Indiu  iinil  China,  who  were  Creditors  for  1  lac,  97,589 
UuiHH.'!-,  were  all  wiilinu  to  accept  a  compromise  of  less  than  6  annas  in  the  Rupee, 
provided  that  a  |uoin|it  settlement  could  be  made  :  the  representatives  of  the  late 
Durashaw  Dorabjee  Hundana,  who  was  a  Creditor  for  Rs.  45,000,  the  Trustees  of 
the  estate  of  Xavulchund  Nahalchund  were  also  willing  to  accept  a  compromise  of 
mucli  less  than  6  annas  in  the  Rupee.  There  were  also  twelve  small  Creditors,  who 
had  si"nified  their  willingness  to  consent  to  a  compromise.  The  European  Assur- 
ance Company,  who  were  Creditors  for  Rs.  39,000,  the  head  office  of  which  is  in 
London,  had  no  power  in  Bombay  to  compromise,  but  the  compromise  had  been 
reconmiended  by  the  Bombay  Board  to  the  Board  in  London.  Of  the  other  Creditors, 
the  amount  of  whose  claims  was  about  Rs.  22,000,  nearly  all  were  prepared  to  accept 
similar  compromises. 

Tiie  Appellants,  who  were  in  liquidation  under  the  [21]  Court  of  Chancery  in 
England,  and  who  were  Creditors  for  5  lacs  17,000  Rupees,  or  thereabouts,  the 
Liquidators  of  which  Bank  were  resident  in  London,  instructed  their  Agent  in 
Bombay  not  to  accept  any  conipromise,  but  to  press  for  payment  of  their  claim  in 
full :  and  Mr.  Michael  Hugh  Scott,  a  Creditor  for  2  lacs  of  Rupees  or  thereabouts, 
icquired  a  composition  of  a  larger  sum  than  6  annas  in  the  Rupee;  and  Sir  William 
(iordon,  another  Creditor  for  Rs.  25,000,  declined,  through  Scott,  to  accept  a  com- 
position ;  and  these  were  substantially  the  only  Creditors  who  objected  to  the  com- 
promise. 

In  an  affidavit  made  by  the  Liquidators,  it  was  stated,  that  the  Contributories 
contended,  that  the  winding-up  of  tlie  Respondent.s'  Association  was  proceeding 
under  the  Order  of  the  26th  of  July,  1866,  or  under  the  resolution  for  the  voluntary 
winding-u])  before  referred  to,  and  that  a  very  large  proportion  of  the  Shareholders, 
who  would  be  best  able  by  their  position  and  means  to  contribute  towards  the  pay- 
ment of  the  debts  of  the  Company,  and  who  were  on  the  list  of  Contributories  as 
past  and  not  present  Members,  would  be  absolutely  discharged  from  all  liability 
as  Shareholders.  That  the  Official  Liquidators  had  consulted  with  the  Committee 
of  Shareholders  before  mentioned,  and  with  other  persons,  and  upon  an  examination 
and  inquiries  as  to  the  position  of  the  Debtors  or  Contributories  under  the  winding- 
up,  and  also  as  to  the  value  of  the  securities  held,  arrived  at  the  following  results  :  — 
First,  that  the  offer  on  the  terms  before  mentioned,  of  6  lacs  of  Rupees  for  the 
assets  of  the  Company,  was  a  fair  one.  Second,  that  if  the  argument  of  the  Con- 
tributories was  well  founded,  the  list  of  Contri-[22]-butories,  as  it  would  then 
stand,  would  not  produce  more  than  a  sum  varying  from  .3  to  4  lacs  of  Rupees. 
Third,  that  if  it  should  be  decided  by  the  Court,  that  the  Order  made  on  the  6th  of 
July,  1865,  for  the  winding-up  of  the  Company  by  the  Court,  was  revived  by  the 
Order  of  the  25th  of  July,  1866,  the  list  of  Contributories  which  would  then  be 
settled  as  it  had  already  been  prepared  and  filed  in  Court,  would  not,  as  the 
Liquidators  verily  believed,  in  consequence  of  some  of  the  principal  Shareholders 
being  beyond  the  jurisdiction  of  the  Court,  and  of  the  impoverished  circumstances 
of  those  who  are  resident  in  Bombay,  be  likely  to  produce  a  larger  sum  than  8  to 
10  lacs  of  Rupees.  Fourth,  that  the  call  of  Rs.  30  per  share,  which  the  Contribu- 
tories had  agreed  to  pay  if  the  compromise  mentioned  was  carried  out,  had  been 
estimated  by  the  Committee  of  Shareholders  and  others,  to  produce  a  sum  varying 
from  2  to  3  lacs  of  Rupees;  in  which  estimate  they  concurred.  For  these  reasons, 
the  Official  Liquidators  were  of  opinion,  that  it  would  save  great  delay  and  expense, 
and  would  lie  very  much  to  the  interest  of  the  general  bodj'  of  Creditors,  if  the  terms 
of  the  proposed  compromise  could  be  accepted  and  carried  out.  The  affidavit  then 
went  on  to  state,  that  having  special  regard,  therefore,  to  the  very  great  delay  and 
expense  which  would  attend  further  litigation  with  the  Contributories,  who  assumed 
a  very  strong  position  on  the  point  before  mentioned,  and,  further,  considering  that 
a  very  large  majority  of  the  Creditors  assented  to  the  proposition  of  a  compromise 
for  the  speedy  settlement  of  their  claims,  the  Liquidators  were  clearly  of  opinion, 
that  it  would  be  very  much  to  the  interest  of  the  general  body  of  Creditors  of  the 
[23]  Comlpany  that  the  compromise  should  be  adopted,  and  the  acceptance  of  the 
same  compromise  by  the  Liquidators  of  the  Company  (to  lie  carried  out  by  proper 
deeds  to  be  executed  by  and  between  the  parties)  should  be  sanctioned  by  the  Court. 

Thereupon  an  application  was  made  to  the  High  Court  to  sanction  such  com- 

460 


V.  EASTERN  FINANCIAL  ASSOCIATION  [I8(i0]      XIII  MOORE  IND.  APP.,  24 

promise,  and  after  reading  rertaiu  affidavits  and  hearing  tlie  parties  in  Chambers, 
Sir  Joseph  Ariiould.  on  tiie  'J6lh  of  June.  1S67,  ordered,  under  sections  17;i  and 
174  of  the  Indian  Companies  Act,  No.  X.  of  18G6,  that  the  eompromise  should  be 
sanctioned  and  tliat  all  the  Creditors  should  be  bound  therebj'. 

Tiie  Appellants,  who  were  Creditors  to  a  large  amount,  appealed  against  this 
Order  to  the  High  Court  on  its  appellate  side,  when  the  above  Order  was  affirmed. 

The  Judges  of  the  appellate  (^ourt  of  Boml)ay,  consisting  of  the  Chief  Justice, 
.Sir  Richard  Couch,  and  Mr.  Justice  AVestropp,  in  their  reason  for  sanctioning  the 
compromise,  said: — "At  the  close  of  the  argument,  we  intimated,  that  tiie  com- 
promise might  l)e  made  satisfactory  to  us  if  some  security  were  given  for  tiie  per- 
formance by  Kessowjee  Naik  of  his  guarantee.  We  have  now  been  informed  by 
Counsel  for  the  Liquidators,  that  he  declines  to  do  so  solely  on  a  point  of  honour, 
but  that  Alimedblioy  Huljiblioy  has  consented  to  join  in  the  guarantee,  and  to 
exectite  the  Deed.  We  are  of  opinion,  that,  with  this  addition  to  its  terms,  the 
compiomise  which  has  been  sanctioned  by  the  learned  Judge  should  receive  the 
sanction  of  this  Court.  Tlie  question  is  a  peculiar  one,  and  the  compromise  not  of 
the  ordinary  character  which  is  contemplated  in  section  174  of  the  Indian  [24] 
Companies  Act  of  1866.  If  the  proposed  compromise  had  been  with  a  class  of 
persons  who  had  been  finally  determined  to  be  Contributories,  and  the  only 
questions  had  l)een  how  nuicli  tliey  should  be  required  to  pay,  and  wliat  their  means 
of  paying  the  calls  for  whicli  they  were  liable  might  be,  the  case  would  have  been 
less  difficult,  and  the  decisions  of  tlie  Courts  in  England,  and  the  i/irta  of  the  Judges 
there  wliich  have  been  cited  by  Counsel,  would  have  been  applicable.  In  those  cases 
the  Contriliutories  were  ascertained  :  but  this  is  a  case  in  whicli.  in  tiie  present  state 
of  things,  it  is  uncertain  who  nvdj  be  ultimately  lialjle  as  Contributories.  The 
determination  of  tliat  liability  is  a  question  of  considerable  difficulty.  If  it  were 
at  all  clear,  that  the  compromise  might  not  be  advantageous  to  the  Creditors,  the 
Court  might  consider  that  the  decision  of  the  learned  Judge  ought  to  be  reversed, 
and  the  sanction  to  the  compromise  withheld  ;  but  it  is  possible,  that  the  result  of 
our  doing  so  might  be  very  unfortunate  for  the  Creditors  of  the  Company.  The 
question  of  the  liability  of  the  Shareholders  cannot  l>e  settled  without  a  very  con- 
siderable delay,  and  we  must  regard  tlie  result  of  any  litigation  on  that  point  as 
very  uncertain.  Indeed,  we  miglit  say  more  than  uncertain,  as  regards  the  interests 
of  the  Creditors,  for  there  is  a  decision  of  Sir  Joseph  Arnould  in  the  case  of  another 
Company,  whicli  is  opposed  to  the  view  of  the  question  whicli  would  be  beneficial  to 
tliem,  and  this  decision  has  not  been  appealed  against.  If  the  compromise  were  not 
made,  and  the  view  of  the  law  taken  in  that  case  were  finally  adopted,  it  would  seem 
that  the  Creditors  would  be  injured  by  the  question  having  been  raised.  \Miat 
[25]  ever  the  result  might  be,  the  Creditors  must  be  kept  out  of  their  money  for 
some  time;  nor  can  we  ignore  the  probability  that,  after  the  delay  which  would  be 
caused  by  litigation  the  question,  the  persons  who  may  ultimately  be  held  to  be 
Contributories  may  be  unable  to  pay  the  calls;  great  changes  may  occur  in  the 
interval ;  and  when  tlie  liability  is  established,  many  of  the  persons  may  have  left 
Bombay,  and  be  at  such  a  distance  that  the  Liquidators  could  not  prudently  attempt 
to  enforce  payment  from  them.  It  is  necessary  that  all  these  circumstances  should 
be  considered  by  the  Court.  From  what  we  have  heard  in  the  course  of  the  dis- 
cussion of  this  case,  and  from  the  answers  to  questions  put  by  us  to  Counsel,  it 
appears  to  us,  supposing  the  result  of  the  litigation  as  to  the  liability  as  Contri- 
butories to  be  most  favourable  to  the  Creditors,  to  be  at  least  very  doubtful,  whether 
a  much  lai-ger  sum  will  be  realized  from  the  persons  who  may  be  held  to  be 
Contributories  than  would  now  be  given  to  the  Creditors  under  the  present  arrange- 
ment. It  is  a  very  material  element  in  the  consideration  of  the  question  before  us, 
whether,  when  tiie  possibility  of  gain  to  the  Creditors  is  so  small,  it  is  really  worth 
their  while  to  run  the  risk  of  litigation;  and  whether  it  would  be  right  for  this 
Court,  when  a  large  majority  of  the  Creditors  are  unwilling  to  run  the  risk,  to 
force  them  to  do  so,  because  two  Creditors  wish  it.  We  do  not  think  that  we  should 
be  justified  in  doing  that.  We  have  felt  the  question  to  be  one  of  considerable 
difficulty,  but  have  at  length  arrived  at  the  conclusion,  that  we  ought  to  sanction  the 
compromise,  as  one  by  which  a  most"  troublesome  and  we  may  say  dangerous 
litigation  will  be  avoided.     [26]  Considering  the  peculiar  nature  of  the  case,  we  do 
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not  think  it  is  necessary  that  we  should  direct  any  further  inquiries  to  he  made 
lis  to  the  means  of  the  persons  who  niav  he  lial)le  as  Contrihutories.  All  the  parties 
who  have  apjieared  in  the  case,  except  the  Liquidators,  should  hear  their  own  costs. 
and  the  costs  of  the  Liquidators  should  be  paid  out  of  the  estate." 

The  appeal  was  from  the  Decree  or  Order  made  thereon,  dated   tlie  27th  of 

September,  1867.  ™,      „  .        . 

Sir  R.  Palmer.  l).C..  and  Mr.  Leith.  for  the  Appellants. — The  first  question  is, 
whether  the  Hijrh  Court  had  any  jurisdiction  at  all  to  make  the  Order  appealed 
from.  The  proceedings  for  the  compulsory  windin<r-up  of  the  Company  was  nothing 
more  than  a  continuance  of  the  voluntary  winding-up  which  had  begun  under  the 
.\.ct.  No.  XIX.  of  1857,  before  the  Act  of  the  Indian  Legislature,  No.  X.  of  1866, 
came  into  operation.  Section  221  of  the  latter  Act  expressly  enacts,  that  it  shall 
not  apply  to  a  voluntary  winding-up  begun  before  the  passing  of  the  Act.  It  is 
clear,  therefore,  that  the  Act  of  1866  does  not  apply  to  this  case,  and  the  Order 
appealed  from  cannot  stand,  as  the  Indian  Act,  No.  XIX.  of  1857,  does  not  confer 
the  same  powers  to  compromise  as  are  in  the  Act.  No.  X.  of  1866.  Secondly, 
assuming  that  the  Act,  No.  X.  of  1866,  does  apply,  then  we  submit,  that  the  Order  of 
the  Court  l>elow  cannot  be  maintained.  It  is  under  the  I73rd  and  174th  sections 
of  the  latter  Act  that  the  compromise  is  sanctioned  by  the  Court.  Tliose  sections 
are  substantially  the  same  as  sections  159  and  160  of  the  [27]  Imperial  Statute, 
25th  and  26tli  Vict.  c.  89.  but  those  sections  are  intended  only  to  apply  to  an 
arrangement  between  the  Liquidators  representing  the  Company  and  any  "Contri- 
butory, or  alleged  Contributory,  or  other  Debtor."  Now,  as  the  word  "  Contri- 
butory "  is  used  in  the  singular  number,  it  is  patent  that  only  individual 
Contrihutories  are  meant,  and  a  general  compromise  of  liabilities  of  Contrihutories 
as  a  class  is  not  contemplated,  or  within  the  purview  of  the  171:th  section  of  the 
Act,  No.  X.  of  1866.  Whenever  the  Legislature  intends  to  deal  with  Creditors  as  a 
class,  the  word  "  classes  "  is  expressly  used.  Ex  jiarfe  Toffy  (29  L.J.  (Ch.)  (N.S.). 
702.  712)  is  an  authority  to  show,  that  a  compromise  by  Liquidators  for  a  fixed  sum 
to  be  paid  by  an  aggregate  class  of  Contrihutories,  will  not  be  sanctioned  by  the 
Court,  unless  it  is  shown,  that  the  compromise  is  founded  upon  the  basis  of  each 
individual's  personal  liability,  and,  in  substance,  constituted  a  compromise  with 
each  Contributory.  Here  there  is  no  proof  that  each  individual  Contributory's 
means  of  paying  have  been  ascertained  by  the  Liquidators.  Neither  had  the  High 
Court  power  or  authority  under  any  of  the  sections  of  the  Act,  No.  X.  of  1866,  to 
make  an  Order  directing  that  "  all  the  Creditors  of  the  said  Association  be  bound  by 
the  said  compromise,"  or  to  affect,  prejudice,  or  in  any  manner  restrain  the  Appel- 
lants, or  their  legal  rights  under  that  Act.  which  included,  in  respect  of  their  ad- 
mitted claims,  a  rateable  proportion  of  the  whole  of  the  assets,  including  the  un- 
expended and  available  subscrilied  capital  of  the  Company.  Tlie  Appellants  are  a 
limited  Company,  having  its  domicile  [28]  in  England,  and  at  the  time  in  course  of 
lieing  wound  up  under  an  Order  of  the  Court  of  Chancery  in  England.  Moreover, 
it  sufficiently  appears  that  the  compromise  was  partial  and  unfair  towards  the 
Creditors  of  the  Association,  that  there  was  not  sufficient  proof  before  the  Court  on 
disputed  and  material  points  affecting  the  same,  in  order  to  form  the  elements  of, 
and  to  enable  the  Court  to  arrive  at,  a  safe  and  correct  judicial  opinion  as  to  the 
advantages  or  disadvantages  to  Creditors  of  the  proposed  compromise,  even  if 
such  opinion  could  have  been  acted  upon,  where  there  was  no  legal  power  or 
authority  in  the  Court  to  bind  dissentient  Creditors. 

Mr.  Mellish.  Q.C..  and  Mr.  Graham  Hastings,  for  the  Respondents. — As  the 
winding-up  Order  of  the  26th  of  July.  1866.  purports  to  be  made  under  the  Acts  of 
the  Indian  Legislature.  Nos.  XIX.  of  1857,  and  X.  of  1866,  s.  162.  and  has  not  been 
appealed  from,  the  Appellants  cannot  now  object  that  the  latter  Act  does  not  apply 
to  the  proceedings  had  under  the  Act.  No.  XIX.  of  1857.  The  compromise  made 
by  the  Liquidators  and  sanctioned  by  the  Court  was  within  the  scope  of  the  powers 
given  by  the  174th  section  of  the  Act,  No.  X.  of  1866.  The  construction  put  by  the 
Appellants  cannot  be  supported.  It  could  not  have  been  the  intention  of  the  Legis- 
lature that  compromises  should  lie  made  with  individual  Contrihutories  alone,  and 
not  with  classes.  An  inquiry  by  the  Liquidators  into  the  circumstances  of  each 
individual   Creditor    was    not   necessary.     It    was    very    uncertain    who    might    be 
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ultimately  li!il)le  as  Contributories,  and  that  ciiukl  not  he  settled  without  delay  and 
litigation,  [29]  which  would  have  probably  led  to  the  loss  of  a  large  part  of  the 
calls  or  pa}'nxents  which  may  now  be  ol)tained  from  the  Contributories.  The  pro- 
posed compromise  is  reasonable  and  fair,  and  for  the  benefit  of  tiie  Creditors,  as  the 
Purchasers  were  anxious  to  abandon  tlieir  bargains.  All  tlie  Creditors  approved 
of  it  except  three.  The  Liquidators  must  be  at  liberty  to  act  upon  general  considera- 
tions in  comprouxising  witii  a  class  of  Contributories,  and  to  take  advantage  of 
their  local  knowledge  of  the  impoverished  circumstances  of  the  Native  residents 
in  Bombay  ;  and  the  High  Court,  who  had  the  best  opportunity  of  knowing  the  state 
of  mercantile  affairs  there,  approved  of  the  compromise  reconnuended  by  the 
Liquidators.  Totty's  Case  (29  L.J.  (Ch.)  (N.S.),  702)  is  distinguishable,  and  does 
not  apply.  There  the  compromise  made  by  the  Liquidators  was  as  to  the  liability 
of  certain  Shareholders;  those  Shareholders  insisting,  as  a  condition,  that  the  d<ita 
upon  which  the  compromise  was  founded  .should  not  be  divulged,  and  it  was  shown  tliat 
it  was  founded  upon  details  of  property  and  circumstances,  whicli,  if  known,  would  be 
detrimental  to  the  interests  of  the  Company,  therefore,  the  Court  refused  to  sanction 
the  compromise  made  by  the  Official  Liquidators,  on  the  ground  of  such  a  secret 
understanding.  The  Risra  Coal  oii<l  Iron  Company  (31  L.J.  (Ch.)  (N.S.),  283)  is  in 
point.  In  that  case  it  was  held,  that  the  general  power  to  compromise  debts  and 
claims  given  by  section  90  of  the  19th  and  20th  Vict.  c.  47,  to  the  Official  Liquidator 
of  a  Company,  with  the  consent  of  the  Court,  is  not  restricted  by  any  powers  given 
by  [30]  the  2bth  and  21st  Vict.  c.  14,  s.  16,  nor  the  21st  and  22nd  Vict.  c.  60,  s.  19 ; 
and  that  the  Court  had  jurisdiction  to  sanction  the  compromise  of  any  claim  made 
against  the  Company  if  it  should  consider  it  e.xpedient  and  beneficial,  having  regard 
to  the  interest  of  all  parties,  so  to  do.  Section  174  of  the  Indian  Act,  No.  X.  of 
1866,  is  substantially  the  same  as  the  160th  section  of  the  Companies  Act,  25th  and 
26th  Vict.  c.  89.  As  the  matter  was  one  of  discretion  vested  in  the  Court  below, 
unless  it  has  proceeded  upon  a  wrong  principle,  this  Tribunal,  according  to  the 
jjrinciples  it  has  acted  upon,  will  not  take  upon  itself  to  decide  the  point,  whether 
the  compromise  was  or  not  beneficial  to  the  Creditors. 

The  Lord  Justice  Selw_vn. — In  this  case  their  Lordships  must  assume  the  validity 
of  the  Order  of  the  26th  of  July,  1866,  against  which  no  aijpieal  has  lieen  presented, 
and  by  which  the  Eastern  Financial  Association  has  been  ordered  to  be  wound  uji. 
This  Order  is  the  foundation  of  the  proceedings,  and  assuming  its  validity,  there 
are  two  questions  raised  by  the  present  appeal ;  first,  whether  the  compromise  which 
was  sanctioned  by  the  Order  of  the  26th  June,  1867,  was  one  which  the  Court  was 
competent  to  sanction  ;  and  secondly,  whether  the  Court,  assuming  it  to  have  the 
power,  ought  to  have  exercised  that  power  under  the  circumstances  of  this  case. 

The  words  of  the  l74th  section  of  the  Indian  Act  are,  "  That  the  Liquidators 
may,  with  the  sanction  of  the  Court,  where  a  Company  is  being  wound  up  by  the 
Court,  compromise  all  calls  and  liabilities  to  calls,  debts  and  liabilities  capable  of 
resulting  in  debts,  and  [31]  all  claims,  whether  present  or  future,  subsisting  or 
supposed  to  subsist  between  the  Company  and  any  Contributory  or  alleged  Con- 
tributory, or  other  Debtor  or  person  apprehending  liability  to  the  Company;  and 
all  questions  in  any  way  relating  to  or  affecting  the  assets  of  the 
Company,  or  the  winding-up  of  the  Company  generally ;  and  on  suclt 
terms  as  may  be  agreed  upon,  with  power  for  the  Liquidators  to  take 
any  security  for  the  discharge  of  such  debts  or  liabilities,  and  to  give  complete 
discharge  in  respect  to  all  or  any  of  such  calls,  debts,  or  liabilities."  These  words 
are  very  wide  and  general,  and  they  are  similar  to  those  contained  in  section  160 
of  the  English  Winding-up  Act  of  1862.  It  may  be  conjectured,  that  the  great 
amount  of  costs  and  expenses  incurred  in  the  winding-up  of  these  Companies 
induced  the  Legislature  to  increase  the  powers  of  the  Court  with  respect  to  com- 
promises, in  order  to  the  diminishing  of  the  amount  of  those  costs.  Tlie  words 
which  are  to  be  found  in  this  section,  especially  the  words  "  liabilities  to  calls,  debts, 
and  liabilities  capable  of  resulting  in  debts,  subsisting  or  supposed  to  subsist,"  and 
the  words  "  alleged  contributory,"  plainly  show  that  the  compromises  intended  to  be 
sanctioned  might  be  entered  into  before  the  list  of  Contributories  had  been  settled, 
or  the  liabilities  or  competence  of  the  Shareholders  liad  been  ascertained.  It 
appears  to  their  Lordships  that  the  compromise  in  question  is  a  compromise  with 
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Contributories  or  alle<red  Contributories,  and  consequently  that  it  is  a  compromise 
within  the  words  of  the  section  in  question. 

ne  authority  of  the  case  of  A'x  parte  Totty  (29  L.J.  (Ch.)  (N.S.).  702)  [32] 
has  been  much  pressed  upon  the  consideration  of  their  Lordships,  but  the  real  ground 
of  the  decision  in  that  case  is  explained  in  the  marginal  note  of  the  case,  which 
states  that  "  A  Company  was  being  wound  up  compulsorily,  after  an  al)ortive  attempt 
had  been  made  to  wind  it  up  voluntarily,  and  the  Official  Liquidators  agreed  with 
thirtv-tive  Shareholders  to  compromise  their  liabilities  for  a  fixed  sum,  those  Share- 
holders insisting  as  a  condition,  that  the  data  upon  which  the  compromise  was 
founded  should  not  be  divulged.  The  compromise  was  sworn  to  be  founded  upon 
details  of  property  and  circumstances,  which  if  made  known  would  operate  detri- 
mentally to  the  thirty-five  Shareholders  and  to  the  interests  of  the  Company.  The 
Official" Liquidators  applied  to  the  Court  to  sanction  the  compromise  under  that 
condition,  in  pursuance  of  the  19th  section  of  21st  and  22nd  Vict.  c.  60,  some  of 
the  Creditors  opposed  on  the  ground  of  the  dat^a  not  being  stated,  and  the  appli- 
cation was  refused,  with  costs."  And  on  appeal  the  decision  was  affirmed.  But  in 
that  case,  there  was  no  question  as  to  the  liability  of  the  thirty-five  Shareholders; 
the  question  was  as  to  the  amount  which  was  likely  to  be  recovered  from  those  thirty- 
five  Shareholders,  and  that,  of  course,  was  the  question  which  the  Court  had  to  decide 
when  it  came  to  consider,  whether  such  a  compromise  was  advisable  or  not;  and 
the  grounds  upon  which  that  question  was  to  be  determined  were,  from  the  very 
terms  of  the  compromise  itself,  to  be  kept  secret.  The  mere  statement  of  these  facts 
is  sufficient  to  distinguish  that  case  from  the  present,  in  which  there  are  two  very 
different  questions  ;  first,  whether  these  persons  who  are  alleged  to  be  Contributories 
are  Contril)u-[33]-tories  at  all?  and  secondly,  whether,  assuming  them  to  be  fixed 
upon  the  list  of  Contril)utories,  they  would  be  able  to  pay  any,  and  if  any  what, 
proportion  of  the  amount  of  the  calls  which  might  be  made  upon  them? 

Now,  the  first  of  these  questions,  viz.,  whether  they  are  Contributories  at  all, 
depends  veiy  much  upon  the  time  which  is  to  be  fixed  for  the  commencement  of 
this  winding-up.  That  is  a  most  material  point,  upon  which  the  ultimate 
determination  of  the  question,  as  to  who  are  the  persons  liable  to 
be  fixed  upon  the  list  as  Contributories  would  depend.  All  the  facts  relating  to 
that  point  are  apparent  upon  the  affidavits  and  upon  the  Orders  of  the  Court  itself  ; 
for  in  truth  it  mainly  depends  upon  the  effect  wliicli  is  to  be  given  to  the  very 
singular  Orders  which  appear  to  have  been  made  for  the  winding-up  of  this 
Company;  there  having  been  a  winding-up  order  in  the  first  instance,  then  a  pro- 
ceeding in  the  nature  of  a  voluntary  winding-up,  then  a  discharge  of  the  former 
Orders,  and  then  ultimately  the  Order  of  the  26th  of  July,  1866,  which  is  the  founda- 
tion of  the  present  proceedings.  Now,  all  these  matters  were  perfectly  patent  to  the 
Court,  and  to  all  the  Shareholders  ;  and  they  gave  rise  to  the  doubt  which  existed  as 
to  the  date  at  which  the  winding-up  of  this  Company  ought  to  be  considered  as 
commencing. 

So  also  with  respect  to  the  competency  of  the  Shareholders.  The  Judges  had 
before  them,  on  the  evidence  in  this  case,  and  from  their  knowledge  of  the  then 
state  of  circumstances  existing  at  Bombay,  reason  to  doubt  whether  the  persons 
who  were  on  the  list  of  Contributories,  as  alleged  Contributories,  would  be  able  to 
pay  any  considerable  sum,  supposing  they  [34]  were  ultimately  fixed  upon  the  list. 
In  the  present  case,  therefore,  there  was  no  agreement  for  secrecy,  there  was  no 
object  in  secrecy,  there  was  no  attempt  at  secrecy;  everything  was  brought  fairly 
before  the  attention  of  the  Court ;  and  consequently,  in  the  opinion  of  their  Lord- 
ships, the  case  of  Ex  ywHt  Totty  (29  L.J.  (Ch.)  (N.S.),  702)  cannot  be  considered 
an  authority  inconsistent  with  the  decision  at  which  the  Indian  Court  has  arrived. 
That  brings  us,  then,  to  the  consideration  of  the  second  question,  viz.,  whether, 
assuming  that  the  Court  had  power  to  sanction  such  a  compromise,  that  power  was 
properly  exercised  in  the  present  case. 

Now,  the  power  is,  as  has  already  been  said,  one  of  so  wide  and  extensive  a 
character,  that  it  is  doubtless  one  which  ought  to  be  exercised  with  very  great  caution  ; 
but,  on  the  other  hand,  in  accordance  with  the  principle  upon  which  this  Board  has 
always  acted,  their  Lordships  would  be  extremely  reluctant  to  interfere  with  the 
discretion  of  the  Courts  in  India  when  two  Courts  there  had  arrived  at  the  same 
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oowclusion  in  such  a  case  as  this,  uiiloss  it  inulcl  be  shown  that  these  Courts  had 
acted  upon  an  erroneous  principle.  A  question  respecting  such  a  compromise  as 
that  which  is  now  under  consideration  is  one  falling  in  a  peculiar  manner  within 
the  discretion  of  the  Judges  before  whom  it  is  brought,  and  in  this  case  thai  dis- 
cretion appears  to  have  been  exercised  with  very  great  caution.  The  fact  of  the 
opposition  of  the  present  Appellants  to  the  proposed  compromise  was  stated  to  the 
Court  in  the  affidavit  which  was  filed  on  the  part  of  the  Official  Liquidators.  All 
[35]  the  Creditors  had  due  notice  of  the  intention  to  bring  this  question  l)efore  the 
Court,  and  the  Appellants  themselves  were  heard  by  Counsel  in  opposition  to  thf- 
Order  which  was  proposed  to  be  made  for  sanctioning  the  compromise.  It  appears 
upon  the  evidence  that  all  the  Creditors  in  Bombay,  that  is,  all  the  Creditors  who  had 
the  best  means  of  forming  a  judgment  upon  the  question, — at  all  events,  upon  tiie 
second  of  the  two  questions,  viz.,  the  competency  of  the  Shareholders,  assuming 
them  to  be  fixed  upon  the  list, — all  of  these  Creditors  assented  to  the  terms  of  tlie 
compromise.  From  the  first  there  were  ouh'  three  Opponents,  and  of  these,  the 
present  Appellants,  who  are  themselves  a  Company  under  Liquidation,  alone  appear 
here  before  their  Lordships;  and  it  is  stated  in  the  affidavit,  and  not  denied,  that 
the  persons  concerned  in  the  management  of  the  affairs  of  this  Appellant  Company, 
now  under  liquidation,  had  sent  out  orders  to  Bombay  not  to  accede  to  any  com- 
promise whatever.  In  addition  to  this,  Mr.  Hamilton,  one  of  the  Official  Liqui- 
dators, states  in  his  affidavit  that  he,  after  the  retirement  of  another  Liquidator, 
considered  himself  as  bound  to  act,  and  that,  in  point  of  fact,  he  did  act,  as  pro- 
tector of  the  interests  of  the  Creditors.  He  says,  that  he  has  given  careful  con- 
sideration to  all  the  circumstances  of  the  case  so  far  as  they  bear  upon  the  question 
of  the  advisability  of  this  compromise,  and  that  in  his  judgment  there  is  no  doubt, 
that  it  is  one  w^ich  is  "ery  advisable,  having  .  fgard  to  tiie  interests  of  the  Creditors, 
He  says,  that  all  the  Books  of  account  had  been  from  the  first  open  to  the  inspec- 
tion of  the  Creditors,  and  that  some  of  the  principal  Creditors  Iiave,  in  fact,  for  a  con- 
siderable time  retained  posses-[36]-sion  of  some  of  the  Books  and  accounts,  or  copies 
of  them.  No  question  has  been  raised  as  to  the  bona  fides  of  all  or  any  part  of  the 
proceedings  which  are  now  before  us;  all  the  material  circumstances  of  the  case 
were  brought  at  the  time  to  the  attention  of  the  Court,  and  were  matters  in  respect 
of  which  the  High  Court  of  Bombay  was  much  more  competent  to  arrive  at  a  satis- 
factory conclusion  than  this  Board  can  possibly  be. 

As,  therefore,  their  Lordships  have,  in  the  first  place,  no  doubt  as  to  the  juris- 
diction of  the  High  Court  to  make  the  Order  in  question,  and  in  the  second, 
as  ihey  see  no  ground  for  controlling  the  discretion  which  that  Court  has  exercised 
in  accordance  with  the  wishes  of  the  great  bulk  of  the  Creditors,  their  Lordships 
will  feel  it  their  duty  humbly  to  advise  Her  Majesty  that  the  Order  of  the  High  Court 
of  Judicature  at  Bombay  ought  to  be  affirmed,  and  this  appeal  dismissed  witii  costs 
(see  /«  re  Coininereial  Bunk  C'orpoiatio-n  of  India  and  the  East,  Law  Rep.  8  Eq. 
-41,  where  a  similar  Order  was  made). 

[Mews'  Dig.  tit.  COLONY,  IH.  Appeals  to  Privy  Council,  5.  Principles  on  wfiic/i 
Privy  Counci!  acts;  tit.  COMPANY,  XXIH.  Winding  up  by  Court,  16.  Liquida- 
tor, b.  vii.  a.  S.C.  6  Moo.  P.C.  (N.S.)  lU;  L.R.  i  P.C.  489;  20  L.T.  889; 
17  W.R.  554.  See  In  re  Commercial  Bank  Corporation  of  India  and  the  East, 
1869,  L.R.  8  Eq.  241  ;  Mcholl  v.  EberlmH  Co.,  1888,  58  L.J.  Ch.  400.  Act  X. 
of  1866  was  repealed  by  Act  VI.  of  1882.  of  which  see  s.  201.] 
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[37]  GOPEEKISHEN  GOSHXUEE— Appellant;  BRINDABUNCHUNDER  SIRCAR 
CHOWDHHY,    SREESCHUNDER    SIRCAR    CHOWDHRY    AND    GUNGA- 
PERSHAD    G0SUAM:EE,— Respondents*   [June   2:5    and    24,    1869]. 
On  appeal  front,  the  High  Court  of  Judicature  at  Calcutta-. 

A.  advanced  money  to  B.,  in  the  years  1841  and  1842,  the  repayment  of  which  was 
secured  hy  Bonds.  A.  died  leaving  two  Sons,  C.  and  D.,  who  succeeded  to 
his  estate  in  equal  moieties.  In  1843,  B.  required  a  further  loan,  when  an 
adjustment  of  tlie  amount  due  on  his  Bonds  to  A.  was  made  and  the  balance 
due  ascertained.  C.  and  D.,  A.'s  Sous  and  representatives,  thereupon  made 
a  fresh  loan  to  B.,  who  executed  a  new  Bond  and  a  Karanamah  to  secure 
repayment  of  the  old  debt  as  well  as  the  new  loan.  Various  sums  were 
])aid  by  instahuents  by  B.  between  the  years  1843  and  1859,  under  the 
Bonds  and  Karanamah.  B.  subsequently  compromised  with  D.  as  to  the 
amount  due  upon  his  moiety,  but  C.  refused  to  compromise  his  share  of  the  debt 
due  to  him,  and  he  applied  at  various  times  to  B.,  and  up  to  the  time  of 
bringing  the  suit,  for  payment  of  the  amount  due  to  him  under  the  Bonds  and 
Karanamah.  The  debt  was  admitted  by  B.,  and  an  offer  made  by  him  to 
compromise,  but  refused  by  C.  In  1857,  within  the  two  years  prescribed 
by  the  Act  of  Limitation,  No.  XIV.  of  1859,  C.  brought  a  suit  against  B.'s 
representatives  to  recover  the  amount  due  under  the  Karanamah.  B.  set 
up,  as  bar  to  the  suit,  the  limitation  of  twelve  years,  under  Ben.  Reg.  III. 
of  1793.  Held,  on  appeal,  by  the  Judicial  Conunittee,  reversing  the  decree 
of  the  High  Court  at  Calcutta:  — 

First,  that  according  to  the  true  construction  of  the  words  "  clear  and  positive 
proof"  contained  in  the  exception,  in  clause  14  of  Ben.  Reg.  III.  of  1793, 
it  was  sufficient  for  the  Plaintiff  to  show  that  he  asserted  his  claim  secured  by 
the  Karanamah  within  twelve  years  from  the  filing  the  plaint,  and  that 
the  Defendant  had  admitted  the  demand  to  be  right  [13  Moo.  Ind.  App. 
53]. 

Second,  that  "  clear  and  positive  proof  "  means  such  evidence  as  leaves  no  reason- 
able doubt  as  to  the  matter  required  to  be  proved  [13  Moo.  Ind.  App.  54] ; 
and 

Third,  that  it  is  not  necessary  that  a  precise  sum  should  be  mentioned  by  either 
party,  or  a  promise  to  pay  should  have  been  made  by  the  Defendant  [13 
Moo.  Ind.  App.  53,  54]. 

The  distinction  between  the  acknowledgment  of  a  debt  and  a  promise  to  pay, 
illustrated  [13  Moo.  Ind.  App.  54]. 

The  questions  raised  in  the  Court  Ijelow  and  on  appeal,  were,  first,  one  of  fact ; 
whether  a  Karanamah,  or  agreement,  was  proved  to  have  been  executed  for  the 
consideration  therein  expressed;  and,  secondly,  if  so,  whether  the  Appellant  had 
established  by  evidence  his  case  of  the  assertion  of  a  demand  of  his  [38]  debt,  and  a 
promise  to  pay,  so  as  to  bring  him  w-ithin  the  exception  contained  in  section  14  of 
Ben.  Reg.  III.  of  1793,  and  take  it  out  of  the  operation  of  the  twelve  years'  rule 
of  limitation  provided  l)y  that  section. 

The  suit  out  of  which  these  questions  arose  was  instituted  by  the  Appellant 
against  the  Respondents;  Gungapershad  Goshamee,  being  joined  as  a  Defendant, 
but  no  relief  prayed  against  him,  to  recover  Rs.  34,865.  6.  7,  owing  by  the  first  two 
Respondents.  The  principal  Sudder  Ameen  of  Zillah  Hooghly,  dismissed  the  suit, 
as  being  barred  by  the  law  of  limitation,  Ben.  Reg.  III.  of  1793,  and  held  that 
independently  of  that  bar,  the  Appellant  had  failed  to  give  satisfactory  proof  of  an 
admission  of  his  demand  by  the  Respondents.  On  appeal,  the  High  Court  at 
Calcutta  affirmed  that  decision.     The  appeal  was  from  this  decree  of  affirmance. 

*  Present:  Members  of  the  Judicial  Committee— The  Right  Hon.  Lord  Romilly, 
the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore 
(Judge  of  the  Admiralty  Court),  and  the  Right  Hon.  Sir  Joseph  Napier,  Bart. 
Assessor: — The  Right  Hon.  Sir  Lawrence  Peel. 
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The  following-  were  the  circumstances  of  the  case:  — 

Surroopchunder  Sircar  Chowdhrv,  the  Father  of  the  Respondent,  Brindabun- 
chiinder  Sircar  Chowdln\v,  and  (Jrandfather  of  the  Hes))ondent,  Sreeschunder  Sircar 
t,'hciwdhry,  at  different  times,  borrowed  money  of  Hu^horam  Goshaniee,  the  Father 
of  the  Appellant. 

[39]  The  first  of  these  loans,  namely,  for  Rs.  20,000,  at  12  per  cent,  interest, 
was  made  on  the  2nd  Shraiion,  1248,  15. E.  (16th  July,  1841),  by  Rughorani  (iossain 
to  Surroopchunder  and  his  Son,  Brindabunchunder.  The  repayment  thereof,  with 
intirest.  being  secured  by  a  Tumasook  (Bond).  The  next  loan  was  made  the  13th 
Maugh,  1248,  B.E.  (25th"  January,  1842),  when  a  further  sum  of  Hs.  10,000  was 
advanced  by  Kughoram  Gossaiu  to  tlie  same  two  borrowers,  also  secured  by  a  Bond. 

In  tlie  month  of  Assin,  1230,  B.E.  (September,  184.'{),  Surroo|)cliunder,  re- 
(juiring  a  further  loan,  applied  to  the  Appellant  and  liis  elder  Brother,  Gunga- 
]iershad.  to  make  .such  loan,  their  Father,  Kughoram  Gossain,  liaving  died,  leaving 
them  his  joint  heirs,  and  entitled  to  succeed  to  his  estate,  including  the  aliove  two 
Bond  debts.  Surroopchunder  was  then  informed  by  them,  that  he  must  first  adjust 
tlie  old  debt  before  a  new  loan  would  be  made,  to  which  he  agreed,  and,  accordingly, 
tlie  Khattas,  or  Books  of  account,  were  examined,  an  adjustment  and  settlement 
of  tlie  old  accounts  took  place,  when  a  balance  was  found,  owing  by  Surroopchunder 
and  Brindabunchunder  of  Rs.  31,702.  2.  10,  to  the  Appellant  and  his  Brother,  in 
respect  of  the  Bonds. 

A  fresh  loan  of  Rs.  6000  was  then  made  by  the  Appellant  and  his  Brother  to 
Surroopchunder  and  Brindabunchunder,  and  to  secure  the  repayment  thereof  a 
further  Bond  was  executed  in  their  joint  names,  and  also  another  instrument,  called 
a  Kiiranamah,  or  agreement,  on  the  same  day,  in  their  joint  names,  by  the  same 
parties,  to  secure  the  payment  of  the  balance  so  previously  found  due  ;  and  in  which 
instrument  the  fresh  loan,  as  well  as  the  Bond  to  cover  [40]  the  same,  was  expressly 
mentioned,  and  was  agreed  to  be  paid  along  with  the  balance. 

Part  of  the  debt  thus  contracted  was  paid  by  the  borrowers  by  instalments,  and  it 
appeared,  that  Brindaliunchunder  compromised  the  claim  with  Gungajiershad,  so  far 
as  related  to  his  naoiety,  without  the  privity  of  the  Appellant  :  Brindal)uncliunder, 
imdertaking  to  pay  Gungapershad  a  sum  in  respect  of  the  lialance  of  the  debt  due 
under  rlie  Karanamah  of  Rs.  8500,  by  equal  annual  instalments  of  Rs.  1700;  which, 
with  the  sum  of  Rs.  4000,  amounted  in  the  aggregate  to  Rs.  12,500,  payable,  in  re- 
spect of  the  then  advanced  balance.  The  instalments  were  paid  by  Brindabun- 
chunder to  Gungapershad,  the  last  of  them  being  paid  on  the  28th  of  February,  1857. 

Brindabunchunder  also  endeavoured  to  effect  a  compromise  with  the  Appellant, 
in  terms  similar  to  the  aViove,  in  respect  to  the  payment  of  the  balance  due  from  him 
and  his  Brother,  the  other  Respondent,  under  the  Karanamah,  and  renewed  pro- 
posals and  offers  of  settlement  to  the  Appellant,  of  the  balance  of  the  debt  under 
tlie  Karanamah,  were  made  as  late  as  February,  I860,  when  Brindabunchunder 
offered  him  a  similar  sum  of  Rs.  12,500,  in  full  satisfaction  and  discharge  of  the 
balance  of  the  deist  due.  The  Appellant  refused  to  accept  these  offers  of  com- 
promise, and  he  repeatedly  demanded  the  payment  of  the  full  amount  due  under  the 
Karanamah.  These  demands  were  met  by  the  Respondents,  not  by  any  denial 
of  the  existence  of  the  debt,  which  it  appeared  from  the  evidence  was  acknowledged 
and  admitted  by  them,  but  by  offers  over  and  over  again  repeated,  to  compromise 
and  settle  the  same  lay  a  [41]  payment  in  money  to  the  Appellant,  similar  in  amount 
to  that  previously  made  to  his  Brother,  Gungapershad. 

To  enforce  payment  of  the  balance  of  the  debt  thus  due,  the  suit  out  of  which  the 
present  appeal  arose  was  lirought  by  the  Appellant  in  the  Court  of  the  Principal 
Sudder  Ameen  of  Zillah  Hooghly,  on  the  l.'5th  of  June,  1859,  against  the  two  first 
Respondents  as  principal  Defendants,  and  Gungapershad,  who  was  made  pro  fm-ma 
a  Defendant,  in  consequence  of  his  refusing  to  join  the  Appellant  as  a  co-Plaintiff, 
to  recover  the  delit  due  from  the  two  principal  Defendants,  under  the  Karanamah, 
and  after  giving  credit  for  and  deducting  the  moneys  received  and  payments  made 
in  respect  thereof  (including  the  Rs.  12,508  paid  to  Gungapershad),  in  the  whole 
amounting  to  Rs.  17,892  8.  6;  which  amount  being  deducted  from  the  amount  so 
secured  by  the  Karanamah,  left  a  balance  of  principal  money  due  of  Rs.  •'!4,865  6.  7, 
and  for  interest,  making  together  the  aggregate  sum  of  Rs.  69,7.30  13.  2.     Of  that  sum 
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the  Aiipellaiit  claiinod  Rs.  ."U.Sey  6.  7.  as  his  moiety  of  the  above  debt.  The  plaint 
stated  the  adjustment  of  nccouuts,  in  respect  of  previous  Bonds  which  took  place 
at  the  family  house  at  Seranipore,  on  7th  Assin.  1250.  B.  E.  (22ud  of  September, 
1843),  the  further  loan  of  Rs.  6000,  then  made  ;  the  execution  of  the  new  Bond  for 
the  latter  sum,  and  of  the  Karaniimah  for  the  balance  of  former  debt  as  well  as  for 
that  sum,  l)y  Surroopchunder  Sircar  Chowdhry  and  the  Respondent,  Brindabun- 
iliunder.  The  plaint  then  gave  credit  for  the  sums  of  money  received  and  paid 
in  respect  of  the  debt,  and  charjied  that  since  Maugh,  126.3,  B.  E.  (January,  1856), 
repeated  calls  were  made  on  the  [42]  principal  Defendants  for  the  payment  of  the 
balance  in  question,  but  that,  altiiough  they  admitted  their  liability,  they  failed  to 
pay  it  off. 

"The  Respondent,  Brindabunciiunder,  liy  his  answer  alleged,  that  the  suit  was 
based  on  a  fabricated  Karanamah  ;  that  he  never  signed  the  same,  and  that  during 
his  Fatlier's  lifetime  he  had  never  heard  any  mention  made  of  the  deed  either  by 
him  or  tiie  Plaintiff.  There  was  no  denial  in  the  answer  of  the  signature  of  the 
Defendant's  Father,  or  of  the  further  loan  to  him  of  Rs.  6000.  The  answer  then 
pleaded  the  law  of  limitation,  under  sec.  14  of  Ben.  Reg.  III.  of  1793,  in  bar  of  the 
suit ;  and  as  to  the  statements  in  the  plaint  of  acknowledgment  of  the  debt,  which 
brought  the  case  within  the  saving  clause  of  that  section,  and  prevent  the  operation 
of  such  bar,  the  Defendant  in  his  answer  denied,  that  he  had  made  any  payments 
on  account  of  the  Karanamah,  or  admissions  of  liability,  and  he  also  objected  to 
the  claim  for  interest,  on  the  ground  that  no  mention  was  made  of  it  in  the 
Karanamah,  and  sulimitted,  that  in  the  absence  of  any  promise  for  its  payment, 
the  claim  ought  not  to  be  admitted  under  Act,  No.  XXXII.  of  1839.  The  answer 
tlien  concluded  by  charging  the  Appellant  witli  having  patronized  a  Cousin  of  t!;e 
Defendants,  and  having  supported  him  with  money  in  bringing  a  suit  against 
them,  stating  that  the  suit  having  failed,  the  Plaintiff,  in  revenge,  had  instituted 
the  present  suit. 

The  other  Respondent.  Seerischunder,  filed  a  separate  answer,  which  contained 
similar  allegations  to  those  contained  in  the  alsove  answer  in  bar  to  the  suit,  and, 
like  the  latter,  contained  no  denial  of  the  signature  of  his  Grandfather.  Surroop- 
chunder Sircar,  [43]  nor  of  the  other  Respondent,  to  the  Karanamah,  nor  his. 

Witnesses  were  examined,  who  proved  the  execution  by  Surroopchunder  and 
Brindabunciiunder,  of  the  three  Bonds,  and  the  Karanamah:  the  adjustment  of 
accounts,  the  striking  a  balance  and  the  new  loan  previous  to  the  execution  of  the 
latter  instrument  ;  the  subsequent  payments  and  entries  on  account  of  the  debt  as 
above  mentioned  ;  also  the  demands  of  payment  made  on  the  two  first  Respondents, 
and  the  acknowledgment  of  the  existence  of  the  debt,  and  offers  to  settle  the  same, 
made  by  the  Respondent,  Brindabunciiunder,  as  before  mentioned,  in  order  to  bring 
the  case  within  the  saving  clause  in  section  14  of  Ben.  Reg.  III.  of  1793,  the 
Regulation  of  limitation  of  suits.  The  Appellant  offered  himself  for  examination 
and  was  examined,  verifying  the  several  instruments  aforesaid,  and  proving  the 
execution  thereof  and  the  adjustment  of  accounts,  and  oft'ers  of  settlement  made  to 
him  by  the  Respondent,  Brindabunchunder. 

The  hearing  of  the  suit  took  place  on  the  10th  of  December,  1863,  before 
Nazeerooddeen  Mahomed  Khan,  tlie  Principal  Suddcr  Ameen,  who  by  his  judgment 
dismissed  the  suit  with  costs,  first,  on  the  plea  in  bar  on  the  law  of  limitation ;  and, 
secondly,  on  the  issue  of  fact ;  declaring  that  the  execution  of  the  Karanamah  was 
not  proved  by  the  Plaintiff".  The  grounds  on  which  he  arVived  at  his  conclusions 
of  law  and  fact,  were  stated  in  his  judgment  as  follows: — First,  the  suit  of  the 
Plaintiff  is  founded  upon  an  Ikrar  for  debt,  dated  the  7th  Assin  of  the  year  1250, 
and  it  has  been  brought  after  the  prescribed  period  of  twelve  years  from  the  date 
of  the  principal  docu-[44]-ment.  Rather  after  a  lapse  of  fifteen  years,  eight  months, 
and  twenty-two  days.  Besides,  a  space  of  fifteen  years  and  one  month  has  passed 
away  from  the  18th  Choitro  of  the  year  1250,  the  date  on  which  the  Plaintiff  alleges 
to  have  obtained  a  payment  of  Rs.  5237  2a.  Op.,  and  it  appears,  on  reference  to  the 
account  books  filed  by  the  Plaintiff,  that  the  sum  of  Rs.  76  3a.  9p.,  and  Rs.  79  2a.  9p. 
stated  to  have  been  received  by  him  on  the  24th  Assar  of  the  year  1253.  and  on  the 
9th  Assar  1254,  respectively,  in  gram,  are  not  entered  in  them,  as  payments  on 
account  of  the  debt  entered  in  the  Ikrar,  and  none  of  the  depositions  prove  that  the 
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said  payments  in  gram  were  made  on  aceount  of  tlie  delit  covered  l)y  the  Ikrar,  and 

instead  of  its  being  proved  that  tlie  gram  to  the  value  of  the  above-mentioned  sum 

of  money  was  delivered  and  received  on  account  of  the  debt  of  Rs.  35,865  ;  it  has 

been  rather  established  that  the  gram  in  question  was  given  on  sundry  accounts. 

The  Plaintiff  states  that  his  uterine  Brother,  Gungapershad  Goshamee,  who  owns 

a  half-share  in  the  amount  of  the  Ikrar,   received  from  the  Defendant   a  sum  of 

Ks.' 12,500  by  gradual  payment  up  to  the  3rd  Maugh  of  the  j'ear   1263,  and  the 

Plaintiff  had   in   proof  of  this  statement   cited   his   uterine  Brother   as   a   witness. 

But  the  evidence  of  the  Plaintiff's  uterine  Brother  did  not  prove  anything  of  the 

kind  ;  he  had  rather  deposed  to  the  effect,  that  the  Ikrar,  on  which  the  claim  of  the 

Plaintiff  is  based,  was  drawn  up  and  executed,   and  tliat  he  did  not  receive  any 

payments  under  it  from  the  Defendants.     The  allegation  which  the  Plaintiff  makes 

that  the  amount  covered  by  the  Ikrar  was  paid  and  received  within  twelve  years  from 

its  date,  and  that  the  present  action  was  brought  by  [45]  liim  under  the  old  law, 

within   twelve  years   from  the  date  of  such   payment,    is   wholly  devoid   of   proof. 

The  law  of  limitation  must  bar  the  Plaintifl"s  claim.     The  evidence  tendered  by  the 

two  servants  of  the  Plaintiff',  viz.:   Kamchunder  Ghose  and  Sreenath  Chuckerbutty, 

and  by  the  Plaintiff'  himself,  is  mere  oral  evidence  respecting  the  above-mentioned 

payments  under  the  Ikrar,  and  cannot  be  deemed  by  the  Court  good  and  valid,  in 

preference  to  the  testimony  of  the  Plaintiff's  Brother,  who   is  a  co-sharer  in  the 

amount  mentioned  in  the  deed,  to  the  extent  of  a  moiety,  and  when  there  is  no 

vestige  of  such  payments  of  the  amount  of  the  Ikrar  in  the  account  Books,  etc., 

alluded  to  above.     Ajid  the  mere  statement  of  the  Plaintiff"s  uterine  Brother  as  to 

the  receipt  by  him  of  Rs.  12,500  from  the  principal  Defendants,  of  their  previous 

and  recent  debts,  can  never  establish  the  identity  of  that  amount  with  the  debt 

contracted  under  the  alleged  Ikrar  of  the  Plaintiff',  when  the  genuineness  of  that 

deed  has  been  denied  by  his  said  Brother,  and  in  a  case  where  the  Debter  sets  up  a 

pica  of  denial,  and  the  Creditors  are  two  Brothers,  the  testimony  of  that  Brother  who 

deposes  in  favour  of  the  Debtor,  ought,  according  to  the  rules  of  Justice,  to  be  given 

preference  to.     Secondly,  the  spirit  of  section  170  of  Act,  No.  VIII.  of  1859,  is  that, 

if  one  of  the  parties  in  a  suit  cites  another  as  a  witness  in  it,  and  if  the  party  so 

cited  refuses  to  give  his  evidence,  without  any  reasonable  cause,  then  the  Court  will 

either  decide  the  case  against  him,  or  pass  such  other  Order  as  may  seem  to   it 

proper  in  the  circumstances  of  the  case.     The  section  above  quoted  does  not  mean 

that  Courts  are  bound  to  pass  a  deci-[46]-sion  against  the  recusant  party.     Hence, 

as  the  circumstances  of  the  application  of  the  law  of  limitation  to  the  claim  of  the 

Plaintiff  have  been   clearly   exhibited   in   the  first    paragraph,   I   think,   that   with 

reference  to  the  true  spirit  of  the  section  above  quoted,  the  case  cannot  be  justly 

decided   against  the  Defendants,   and  that  it  should   be   accordinglj'  dismissed   as 

barred   by  the  law  of   limitation,  the   application   of  which  has  Ijeen   fully  shown 

above.     Third,  that  issues  have  been   framed   in  this  case  on  the  original  claim, 

and  both  oral  and  documentary  evidence  have  been  adduced  respecting  them,  and 

that  this  evidence  has  had  the  consideration  of  the  Court.     I  am  also  of  opinion, 

that  a  finding  on  these  issues  cannot  be  probably  in  opposition  to  my  finding  on  the 

question  of  limitation.     Hence  apprehending,  lest  my  finding  on  the  issue  in  bar  be 

overruled  by  the  appellant  Court,  the  case  might  be  remanded  under  section  351, 

Act,  No.  VIII.  of  1859,  then  both  the  parties  might  be  again  put  to  trouble  and  the 

case  for  a  long  time  remain  stationary  ;  therefore,  a  few  remarks  on  the  issues  of 

fact  are  recorded.     It  is  not  unknown  that  both  the  parties  are  wealthy,  and  the 

Ikrar  is  a  valuable  instrument;  still  it  has  not  been   registered.     And  it   is  said 

that  the  deed   in  question  was  executed  in  Serampore,  and  in  that  place  .several 

persons  of  respectability  reside;  but  the  deed  has  not  been  witnessed  by  any  one 

of  them,  even  the  two  low  men  whose  names  are  written  in  the  place  of  witnesses 

are  stated  to  be  dead,  and  the  person  who  is  alleged  to  have  been  the  writer,  has 

not  appeared   in  Court   and   given   his  testimony;  he   has  been   absent;     and  the 

Plaintiff's  Brother,  whom  the  [47]  Plaintiff'  says  holds  a  moiety  share,  has  denied 

the  execution  of  Ikrar,  and  the  Ikrar  has  not  been  proved  by  any  other  witnesses. 

Under  these  circumstances,  I  think  that  the  testimony  of  the  Plaintiff  himself  and  his 

four  relatives  and  servants,  who  have  deposed  to  the  execution  of  tlie  Ikrar,  is  not 

valid. 
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From  this  decree  an  appeal  was  instituted  by  the  Appellant  to  the  High  Court. 

The  appeal  was  heard  on  the  lotli  of  March,  18G5,  before  Mr.  Justice  Bayley 
and  Mr.  Justice  Pliear,  two  of  the  Puisne  Judges  of  that  Court,  who  differed  in  their 
respective  judgments.  The  Senior  Judge,  Mr.  Bayley,  decided,  on  the  evidence  in 
the  suit,  tirst,  that  the  suit  was  not  barred  by  limitation  of  time  under  section 
14  of  Hen.  l{e>'.  III.  of  1793,  as  the  ApiJellaut  had  brought  himself  within  the 
saving  clause  of  fliat  section,  which  required  liini  "■  to  show,  by  clear  and  positive 
]iroof,  tliat  he  iiad  demanded  the  money,  and  that  the  Defendant  had  admitted  the 
truth  of  the  demand,  or  ]n-ouiised  to  pay  the  money";  and,  secondly,  upon  the 
merits,  whicli  chiefly  involved  the  question  as  to  the  execution  of  the  Karauamah, 
that  the  suit  should  Ijave  been  decreed  in  favour  of  the  Appellant,  and,  therefore, 
that  the  decree  of  the  Priucijjal  Sudder  Ameeu  should  be  reversed.  The  other 
Judge,  Mr.  Phear,  did  not  concur  in  the  conclusion  arrived  at  by  the  Senior  Judge 
on  the  issue  of  limitation,  but  agreed  with  the  Lower  Court  in  thinking  tliat  the 
evidence  of  the  Appellant  as  to  the  demand  and  admission  or  promise  was  in- 
suflScient  to  satisfy  the  requirements  of,  and  to  bring  the  Appellant  within,  the 
saving  clause  of  section  14  of  Ben.  Reg.  III.  of  1793,  and  on  that  [48]  ground  alone 
held  that  the  suit  was  barred,  and  ordered  that  the  decree  of  the  Principal  Sudder 
Ameen  should  be  affirmed. 

As  the  decision  of  Mr.  Justice  Phear,  on  the  question  of  fact  concurred  with  the 
Principal  Sudder  Ameen's  judgment,  it  was  under  the  provision  of  Act,  No.  XXIII. 
of  1861,  sec.  23,  held  final,  and  was  made  a  decree  of  the  High  Court. 

From  such  decree  the  present  appeal  was  brought. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — Two  points  arise. 
First,  whether  the  Karanamah  was,  as  alleged,  in  fact  executed,  and,  secondly,  as  to 
the  operation  of  the  exception  contained  in  section  14,  Regulation  III.  of  179.■^  taking 
the  case  out  of  the  twelve  years'  limitation  of  suit. 

First,  on  the  issue  upon  the  merits,  we  submit,  that  the  Courts  Ijelow  ought  to  have 
found,  as  the  evidence  given  by  the  Appellant  satisfactorily  proved,  that  the 
Karanamah  was  duly  executed  by  Surroopchunder  Sircar,  and  also  by  his  Son.  the 
Respondent,  Brindabunchunder,  and  that  on  the  occasion  of  the  adjustment  of 
the  accounts,  a  further  loan  was  made  to  them. 

Secondly.  The  Act,  No.  XIV.  of  1859,  does  not  apply,  and  the  Appellant  is 
within  the  exception  contained  in  section  18  of  that  Act,  as  the  suit  was  brought  in 
June,  1859;  the  law,  therefore,  ajjplicable  to  the  case  is  Ben.  Reg.  III.  of  1793.  sec. 
14.  The  evidence  is  sufficient  to  bring  the  case  within  the  exception  to  the  twelve 
years'  prescription,  the  limitation  of  suits  provided  by  Ben.  Reg.  III.  of  1793, 
[49]  sec.  14  ;  as  there  is  clear  and  positive  proof  of  a  demand  for  the  money  and 
promise  to  pay,  sufficient  to  satisfy  the  requirements  of  the  saving  part  of  the 
section  pleaded  in  bar  to  the  suit.  The  English  cases,  under  the  Statutes  of 
Limitations,  as  to  acknowledgments  to  take  the  case  out  of  the  operation  of  that 
Statute,  apply.  Thus  in  Trulock  v.  Rohey  (12  Sim.,  402),  a  Letter  Ijy  a  Mortgagee 
stating  "  that  he  was  willing  to  settle,"  was  held  to  be  a  sufficient  acknowledgment 
by  the  Mortgagee  to  exclude  the  operation  of  the  Statute  of  Limitations,  3rd  and 
4th  Will.  IV.  c.  27,  s.  28.  and  to  save  the  right  to  redeein  the  mortgaged  premises. 
That  case  was  followed  by  the  Lord  Justices  in  S  fans  field  v.  Hobson,  (3  De  G.  M.  and 
G.,  620).  [Sir  James  W.  Colvile:— In  B/iaee  Chiind  v.  Piirtab  Chund  Manikchund 
(1  Moore's  Ind.  App.  Cases,  155),  it  was  held,  that  under  the  Bom.  Reg.  I.  of  1800, 
sec.  13,  which  is  similar  to  the  Ben.  Reg.  III.  of  1793,  sec.  14,  the  offer  of  a  specific 
sum  by  the  Defendant,  by  way  of  compromise  was  not  such  an  admission  of  the 
Plaintiff's  demand  as  to  take  the  ease  out  of  the  operation  of  the  law  of  limitation.] 
That  case  differs  from  the  present  and  is  distinguishable,  as  it  was  an  offer  after 
action  lirouglit,  in  no  way  involving  the  justice  of  the  Plaintiff's  demand,  and  no 
jiayment  was  made. 

Mr.  Forsyth,  Q.C..  and  Mr.  J.  D.  Bell,  for  the  two  first  Respondents. — The  onus 
prohandi  is  on  the  Appellant.  He  must  prove  two  things  to  take  the  case  out  of  the 
operation  of  the  Ben.  Reg.  III.  of  1793,  sec.  14;  first,  the  debt,  [50]  and,  secondly, 
that  he  is  entitled  to  avail  himself  of  the  exceptions  contained  in  that  section. 
Now,  there  is  not  sufficient  evidence  of  the  making  of  the  Karanamah,  or  of  the 
Bond,  to  entitle  the  Appellant  to  a  decree,  independently  of  the  bar  of  limitation. 
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To  eiititlf  a  |iarty  to  the  exi'ui)tioii  contained  in  the  14tli  section,  tliere  must  tirst  be 
a  demand,  and,  second,  an  admission  of  tlie  truth  of  the  demand,  or  promise  to 
]mj  the  money.  The  cause  of  action  stated  in  the  plaint  arose  twelve  years  liefort 
the  suit  was  commenced,  and  the  Appellant  has  not  shown  any  sufficient  ground  to 
entitle  him  to  bring  such  action  after  the  expiration  of  twelve  years,  limited  by  that 
section  of  the  Regulation.  Even  if  the  payments  had  been  made  to  (iungape'rsliad 
Goshamee,  if  would  not,  according  to  tlie  terms  of  the  Heguhition,  entitle  the  .\ppellant 
to  succeed  in  his  suit,  lihare  Cliund  v.  I'urtdh  Vliund  Maiiik-t-li mid  (1  .Mimre's  Ind. 
App.  Cases.  155)  is  in  point  ;  there  the  offer  was  to  compromise  tlie  subject-matter 
in  dispute,  but  this  Trilnmal  held  it  did  not  operate  as  an  acknowledgment  so  as 
to  take  it  out  of  the  Bonr.  Keg.  I.  of  1800.  Cases  in  English  Law  fully  support 
this.  It  is  laid  down  in  Cliitty  :  Col.  of  Statutes,  Vol.  111.  p.  U,  as  to  limitation  of 
actions,  that  the  terms  must  be  so  distinct  as  to  make  out  a  promise  to  pay,  and  it 
must  be  shown  to  lie  on  account  of  the  debt  for  which  action  was  brought,  and  a 
jjromise  to  pay  the  remainder — Francis  v.  Hawkfdey  (28  L.  J.  Q.  ]i.  ;570).  There 
is  no  proof  that  a  demand  of  the  amount  of  the  debt  was  specifically  made  by  the 
Plaintiff.  Part  payment  of  a  debt  will  not  take  the  case  out  of  the  Statute  of 
Limitations.  Wa/'nman  v.  [51]  Kynman  (1  Ex.,  118),  Tippets  v.  Hea>u  (1  Cr. 
Mee.  and  Kos.,  252),  Davies  v.  Edwards  (7  E.x.,  22),  Waiu/Zi  v.  Cope  (6  Mee.  and  \Vels., 
824),  Sidwell  V.  Masun  (2  Hur.  and  Nor.  310),  Smith  Y.Thuine  (21  L.  J.  tj.  B.,  201). 
The  Equity  cases,  Tiulock-  v.  Rubey  (12  Sim.,  -1:02),  and  Stan-sfiehl  v.  Ilulixna  (.'i 
De  G.  M.  and  G.,  620),  cited  by  tlie  Appellant,  are  not  in  point,  as  they  are  under 
the  Statute,  3rd  and  -tth  Will.  IV.  c.  27,  s.  28,  and  not  under  the  StiUute,  21st 
James  I.  [c.  16]. 

Sir  R.  Palmer,  Q.C.,  in  reply. — The  cases  cited  by  the  Respondent  under  the 
Statutes,  9th  Geo.  IV.  c.  14,  are  not  applicable,  as  they  are  all  on  promises  giving 
a  new  cause  of  action. 

Judgment  having  been  reserved,  was  now  delivered  by 

The  Right  Hon.  Sir  Joseph  Napier  (July  12,  1860). — The  material  questions  in 
this  case  are,  first,  whether  the  Karananiah  on  which  tlie  suit  is  based  was  executed 
for  the  consideration,  and  by  and  to  the  parties  alleged  in  the  plaint  ;  and  secondly, 
whether  the  Complainant  has  brought  his  case  within  the  exception  in  the  old  law 
of  limitation,  Ben.  Reg.  III.  of  1793,  section  14,  which  prohibits  the  hearing  and 
determining  the  merits,  if  the  cause  of  action  shall  have  arisen  twelve  years  before 
tiie  commencement  of  the  suit,  "  unless  the  Complainant  can  show,  by  clear  and 
positive  proof,  that  he  had  demanded  the  money  or  matter  in  question,  and  that  the 
Defendant  had  admitted  the  truth  of  the  demand,  or  promised  to  pay  the  money,"  etc. 

[52]  In  addition  to  the  reason  set  forth  in  t!ie  judgment  of  Mr.  Justice  Bayley, 
in  support  of  liis  opinion,  that  the  Karananiah  was  executed,  as  alleged  in  the  plaint, 
their  Lordships  tliink  it  proper  to  observe,  that  no  evidence  has  been  offered,  in  order 
to  disprove  the  handwriting  of  the  parties  by  whom  the  Karanamah  purports  to 
have  been  executed,  or  of  the  attesting  witnesses  thereto.  Instead  of  giving  or  pro- 
ducing any  such  evidence,  the  principal  Defendant  has  confined  himself  to  the 
surmises  and  arguments  of  his  Pleader  in  his  answer  to  the  plaint. 

Their  Lordships  are  of  opinion,  that  tlie  first  question  should  be  answered  in  the 
affirmative.  Taking  it  then  as  established  b}-  the  evidence  that  the  Karanamah  was 
executed  by  the  principal  Defendant  and  his  Father  as  alleged,  it  is  nest  to  be  con- 
sidered, whether  the  defence  of  the  law  of  limitation  has  been  met  by  proof  of  demand 
and  admission,  sufficient  to  bring  the  case  within  the  exception  in  this  law. 

The  action,  though  in  form  a  claim  of  the  entire  sum  secured  to  the  Plaintiff  and 
his  Brother  (Gungapershad  Goshamee)  by  the  Karanamah,  with  interest  thereon,  is 
in  effect,  for  the  Plaintiff's  moiety.  Gungapershad  Goshamee  does  not  make  any 
claim  on  his  own  behalf  for  the  other  moiety:  he  refused  to  join  as  co-Plaintiff,  and 
was  made  a  Defendant  pro  forma,  for  the  reasons  alleged  in  tlie  plaint.  Iiut  he  has 
not  filed  any  answer  thereto.     He  was,  however,  examined  as  a  witness. 

It  is  clear  upon  his  evidence  that,  between  the  years  1847  ind  1857,  he  received 
from  the  principal  Defendants  upwards  of  Rs.  12.500  on  account  of  a  larger  claim  ; 
and  he  does  not  bring  forward  evidence  [53]  of  any  claim  which  he  then  had  atrainst 
this  Defendant,  other  than  for  his  .share  of  the  debt  which  was  secured  bv  the  Kara- 
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•namah  to  l.in.self  and  his  Brother  jointly.  These  payments  «ere  made  after  the 
death  of  the  Father  of  tiie  principal  Defendant,  who,  with  the  principal  Defendant. 
had  executed  the  Karanamah.  There  is  adequate  proof  that  after  these  payments 
were  made  to  Gungapersliad  Goshamee,  the  principal  Defendant  tried  to  induce  the 
Plaintiff  to  settle  the  claim  for  his  moiety  upon  terms  such  as  those  which  Gunga- 
perfhad  Goshamee  was  alleged  to  have  accepted,  but  that  the  Plaintiff  insisted  on 

pavment  in  full.  ,        ,.  .  j     ^ 

"Their  Lordships  are  satisfied  upon  the  evidence,  that  the  payments  made  to 
Gun-'apershad  (loshamee  were,  on  account  of  his  moiety  of  the  joint  claim,  under  the 
Karanamah  :  and  that  the  offers  made  to  the  Plaintiff  related  to  his  claim  to  the 
other  moiety.  No  other  claim  is  proved,  or  could  be  presumed,  to  which  these  pay- 
ments and  offers  were  appropriated.     Manderston  v.  Robertson  (4  Man.  and  Ry., 

440). 

These  offers  were  made  not  to  buy  off  vexatious  or  doubtful  litigation,  but  to  settle 
a  claim  secured  by  an  obligation,  which  fixed  its  amount. 

Their  Lordships  consider,  that  upon  the  true  construction  of  the  law  of  limitation 
applicable  to  this  case,  and  in  order  to  bring  the  case  within  the  exception,  it  was 
sufficient  for  the  Plaintiff  to  show,  by  "  clear  and  positive  proof,"  that  within  the 
prescribed  period  he  asserted  his  claim  to  what  was  secured  to  him  by  the  Kara- 
namah, and  that  the  Defendant  admitted  this  claim  to  be  as  of  right.  It  was  not 
necessarv  that  a  precise  sum  should  have  [54]  been  mentioned  by  either  party ;  or 
that  a  promise  to  pay  should  have  been  made  by  the  Defendant. 

•'  Clear  and  positive  proof  '"  is  such  as,  upon  the  case  made,  leaves  no  reasonable 
doubt  as  to  the  matter  required  to  be  proved,  the  truth  of  which  it  establishes  to  a 
moral  certainty  :  and  it  is  by  the  combined  effect  of  the  whole  evidence  that  we  have 
to  judge,  whether  the  proof  is  "  clear  and  positive." 

It  was  contended,  that  there  is  no  proof  that  a  demand  of  the  amount  of  the  debt 
in  dispute  was  specifically  made  by  the  Plaintiff' ;  or  that  the  Defendant  admitted  the 
truth  of  such  a  demand,  or  promised  to  pay  it :  that  as  to  the  admissions  of  indebted- 
ness, there  is  some  doubt,  whether  any  of  them  were  made  to  the  Plaintiff  himself; 
and  that  there  was  not  any  which  amounted  to  a  promise  to  pay  the  debt  due  under 
the  Karanamah,  or  to  an  acknowledgment  of  any  specific  sum  ;  that  they  were  but 
attempts  at  a  compromise,  which  failed. 

The  authorities  which  have  been  mainly  relied  on.  in  order  to  show  that  there  has 
not  been  a  sufficient  acknowledgment  within  the  period  of  limitation  in  the  present 
case,  were  cases  of  actions  on  promises,  decided  on  the  Statutes  of  the  21st  Jac.  L 
[c.  16],  and  the  9th  Geo.  IV.  c.  14.  The  principal  of  these  decisions  is  not  applicable 
to  a  ca.se  like  the  present.  They  depend  not  upon  the  effect  of  an  exception  in  the 
Statute,  but  upon  the  principles  of  the  Common  Law  with  respect  to  the  cause  of 
action.  The  issue  joined,  made  it  incumbent  on  the  Plaintiff  to  prove  a  promise 
made  within  sis  years,  and  such  as  to  agree  with  that  laid  in  the  declaration.  In 
such  cases,  acknowledgments,  whether  by  words  or  acts,  are  of  [55]  no  avail,  save  so 
far  as  they  sustain  the  promise  alleged  ;  there  is  no  exception  within 
which  they  come ;  and  these  cases  are  to  be  regarded  simply  as  actions 
brought  on  promises  made  within  six  years.  But  the  cases  in  which 
acknowledgments  are  operative  by  way  of  exception,  are  of  a  different  character. 
In  these,  the  action  must  be  maintained  on  the  original  security ;  and  an  acknowledg- 
ment within  the  prescribed  period  of  limitation,  shows  that  the  obligation  was  then 
subsisting  and  unsatisfied  ;  a  promise  to  pay  is  not  required. 

It  has.  therefore,  been  decided  that  in  an  acknowledgment  within  the  3rd  and 
4th  Will.  IV.  c.  27.  sec.  40,  it  is  not  necessary  that  the  amount  of  the  debt  should  be 
specified,  nor  a  promise  made  to  pay  it.  CarroU  v.  Darcy  (10  Ir.  Eq.  Rep.  329). 
It  has  also  been  held,  that  an  admission  of  a  Bond  debt  contained  in  the  answer  of 
the  Executors  of  the  Obliger.  although  in  a  suit  to  which  the  Obligee  was  not  a  party, 
was  sufficient  to  take  the  case  out  of  the  operation  of  3rd  and  4th  Will.  IV.  c.  42. 
Moodie  V.  Bannister  (4  Drew.,  432). 

It  is  one  thing  to  acknowledge  a  debt  and  another  to  promise  to  pay  it.  and  this 
distinction  is  recognized  by  the  terms  of  the  law  relied  on  by  the  Defendant.  The 
decisions  on  the  sufficiency  of  acknowledgments  within  tlie  exceptions  in  recent 
Statutes  of  limitation,  have  (as  Sir  Edward  Sudden  has  observed)  "  proceeded  on  a 
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liberal  but  yet  a  fair  and  just  const  ruction  of  these  Statutes.''  Blair  v.  .\iii/ent 
(:!  Jo.  and  Lat..  677). 

Giving  a  like  construction  to  the  law  of  ].,imitation  that  a|>i)lies  to  the  present 
case,  their  Lordships  are  satisfied,  that  all  that  is  reipiired  to  be  shown  to  bring 
[56]  the  case  of  tiie  Plaint iti'  within  the  exception,  lias  l>een  shown  sufficiently.  If 
tiie  conclusions  at  which  they  have  arrived  upon  tiie  material  facts  of  the  case  needed 
confirmation,  they  are  fortified  by  the  omission  of  the  principal  Defendant  to  tender 
iiimself  as  a  witness  in  support  of  his  defence  in  a  ca.se,  the  circumstances  of  which 
were  all  within  his  own  knowledge:  and  by  the  unsatisfactory  character  of  the  evi- 
dence given  by  Gunp:a])ershad  Gosliamee,  who  has  kejit  back  (evidently  from  hostility 
to  the  Appellant)  the  Books  which  he  ought  to  liave  produced.  Sucii  a  course  suggests 
tiie  natural  inference,  that  the  evidence  which  has  not  been  produced,  was  felt  to  be 
adverse,  and  sulijects  the  parties  who  take  such  a  course,  to  tiie  construction  that  is 
least  favourable  to  tiie  views  and  interests  which  they  seek  to  support  by  imperfect 
or  inferior  evidence. 

Their  Lordships  will,  therefore,  liumbly  advise  Her  Majesty  tiiat  the  appeal  should 
be  allowed  :  that  the  judgment  of  the  High  Court  at  Bengal  and  the  judgment 
affirmed  thereby,  should  be  reversed  and  set  aside;  and  that  the  Appellant  should 
have  judgment  for  his  moiety,  with  interest  at  the  full  legal  rate  and  costs.  He 
must  also  have  the  costs  of  this  appeal. 


[57]   RA.JAH   LEELANUXn  SINGH,— ^/>/;e/fo«r-  RA.IAH  MOHENDERNARAIN", 
and  RAJAH  JYEMUXGUL  Siy:Glh—Re.'<po>u/eiits  *  [June  iM  and  -25,  1869]. 

On  appeal  front,  the  Sudder  Dewanny  Adawlut  of  Beiii/al. 

In  a  question  of  boundary  tlie  Judicial  Comiuittee,  the  Court  of  last  resort,  is 
extremely  reluctant  to  reverse  the  judgment  of  an  Indian  Court,  and  will  not 
do  so,  unless  they  are,  upon  the  facts  and  evidence,  satisfied  that  the  decision 
of  the  Court  below  was  clearly  wrong  [13  Moo.  Ind.  App.  68]. 

Tliere  is  a  strong  presumption  against  a  Plaintiff  who  seeks  to  set  aside  an 
Award  made  b}-  Government  Officers  on  a  revenue  survey,  after  full  local 
inquiry,  for  the  purpose  of  obtaining  a  rectification  of  the  boundaries  be- 
tween two  estates,  and  the  onus  of  proof  that  the  Award  was  wrong  lies  on  the 
party  impeaching  it  [13  Moo.  Ind.  App.  59]. 

This  was  a  boundary  suit,  instituted  by  the  Appellant,  the  owner  of  Pergunnali 
Singhol,  against  the  first  Respondent,  the  Owner  of  Pergunnah  Ahsur  Biscoond,  and 
the  other  Respondent,  the  Owner  of  Pergunnah  AJisur  Chundun,  and  Chundun 
Bliooka  and  Junkeepore.  The  object  of  the  suit  was  to  obtain  possession  of  5000 
beegahs  of  chiefly  Hill  and  Forest  land,  as  appertaining  to  the  Appellant's  zemin- 
dary,  with  mesne  profits. 

The  facts  of  the  case,  which  entirely  depended  on  the  evidence  of  identification 
of  certain  parcels  of  ad-[58]-joining  lands  of  tlie  two  Pergunnahs,  and  the  grounds 
of  argument,  are  fulh'  stated  in  their  Lordships'  judgment. 

The  appeal  was  argued  by  Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith.  for  tlie  Appellant, 
and  by  Mr.  J.  D.  Bell,  for  the  Respondents. 

Their  Lordships'  judgment  was  reserved,  and  now  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Dec.  10,  1869).— The  Appellant  is  the 
present  possessor  of  the  large  zemindary  known  as  the  Kurruck])ore  Mehals,  which 
includes  the  whole  of  Pergunnah  Singhol  :  and  one  of  the  mouzahs  composing  that 
Pergunnah  is  called  Kusbeh  Budholee.     This  zemindary  formerly  belonged  to  one 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  I^ord  Romilly 
(Master  of  the  Rolls),  the  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  Sir 
Robert  I'hillimore  (Judge  of  the  Admiralty  Court),  and  the  Riglit  Hon.  Sir  Joseph 
Napier.  Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Kajah  Kadir  AH.  from  wlioiu  it  desiviided.  first  to  his  Son,  Ikbul  Ali  Khan,  and  after- 
wards to  iiis  GraiidsoM.  Kuhmet  All  Klian  :  but  in  l.-^^l'  it  ivas  sold  for  arrears  of 
Government  revenue,  and  was  then  jiurehasud  by  Itajah  itidanund  Singh,  the  Father 
of  the  Appellant. 

Abutting  upon  Pergunnah  .Singhol,  and  on  the  west  and  south  of  it,  is  1  ergunnah 
Chundun  Biiooka.  This  includes  the  niouzahs  of  Jankeepore,  Ahsur  Chand  "/wv 
Kucliwa,  and  Ahsur  IJi.seoond.  The  two  former  of  these  form  part  of  the  zemindary 
of  tiie  Respondent.  Rajah  Mohendernarain  Singh,  who  is  the  Son  and  successor  of 
Rajah  Xirliye  Singh.  The  other  village  forms  part  of  the  zemindary  of  the  other 
]?espondent."  Rajah  .Jyemungul  Singh,  who  is  the  representative  and  successor  of 
Rajali  Nuwab  Singh. 

The  (juestion  in  the  suit  is  one  of  lioundary  l)etween  [59]  the  two  Pergunnahs 
Singhol  and  Chundun  Bhooka,  i.e.,  whether  the  50UU  beegah.s  which  the  Appellant  as 
Plaintiff,  .seeks  to  recover  possession  form  part  of  Kuslieh  Budholee.  and,  therefore, 
lie  within  the  proper  l)oundary  line  of  Pergunnah  Singhol :  or  whether  tiiey  are 
included  partly  in  the  villages  of  Jankeepore  and  Kuchwa,  and  partly  in  that  of 
Ri.scoond,  and,  therefore,  lie  within  the  proper  boundary  line  of  Chundun  Bhooka. 

From  this  statement,  however,  it  follows  that  the  portions  of  the  disputed  land 
which  are  held  by  the  Respondents  respectively  may  be  so  held  by  them  by  different 
titles  ;  and  that  although  the  principal  question  of  fact,  viz.,  the  true  position  of  the 
boundary  line  between  the  two  Pergunnahs,  is  common  to  both,  the  one  may,  in 
respect  of  long  possession,  be  in  a  more  favourable  position  than  the  other ;  and  that 
that  which  may  be  evidence  again.st  the  one  may  not  be  evidence  against  the  other. 
And  this  being  so,  it  is  pierliaps  unfortunate  that  the  Appellant's  claims  against  the 
two  Respondents  should  be  litigated  in  one  and  the  same  suit.  The  suit  is  brought 
not  only  for  the  recovery  of  the  lands  in  question,  but,  as  a  necessary  step  towards 
that  object,  to  set  aside  certain  Awards  passed  by  the  Officers  employed  to  conduct 
the  Revenue  survey  in  this  District,  and  to  obtain  a  rectification  of  the  boundary  line 
as  defined  by  them.  The  suit  was  brought  within  the  period  in  which  the  law  allows 
such  Awards  to  be  contested  in  a  regular  suit.  But  their  Lordships  need  hardly 
observe,  that  the  Plaintiil  in  such  a  ca.se  has  to  overcome  the  strong  presumption 
which  the  decision  of  such  a  question  as  this  by  competent  Officers  after  full  local 
inquiry,  made  with  the  aid  of  a  scientific  [60]  survey  of  the  locality,  is  calculated  to 
raise  against  him. 

It  may  be  convenient,  in  the  first  place,  to  state  shortly  what  is  the  efYect  of  the 
survey  proceedings  which  are  impeached.  The  line  laid  down  by  the  survey  as  the 
northern  boundary  of  Pergunnah  Chundun  Bhooka,  and  the  southern  of  Pergunnah 
Singhol,  is  not  a  River,  but  seems  to  be  almost  identical  with  the  chain  of  Hills  which 
on  the  Map  of  Hoolas  Roy  (A),  which  has  been  so  much  discussed  in  this  case,  are 
delineated  as  running  east  and  west  between  the  Jorbarara  and  the  stream  which  he 
calls  the  Punjhairee  Khoord.  To  these  Hills  we  may  give  the  name,  which  is  applied 
to  them  in  some  of  the  proceedings,  of  "  Suhoodree." 

There  was  throughout  the  survey  proceedings  a  dispute  between  the  Appellant 
and  the  Respondent.  Mohendernarain  Singh,  or  Nirbye  Singh,  his  Fatlier,  touching 
the  possession  of  the  lands  sought  to  be  recovered  from  the  last-named  Respondent. 
The  earlier  proceedings  treated  that  portion  of  the  land  in  dispute  as  falling  within 
the  mouzahs  of  Pergunnah  Chundun  Bhooka,  which  belong  to  Mohendernarain.  Mr. 
Brown,  the  Deputy  Collector,  was  dissatisfied  with  this  finding  as  being  inconsistent 
with  Hoolas'  Map  A  ;  he  objected  to  Brijhooknn's  Map  B,  and  directed  that  there 
should  be  a  further  investigation,  and  a  comparison  of  the  Country  with  the  Map  A. 
He  also  proposed  to  go  himself  to  the  spot  and  decide  the  question  of  possession. 
He  never  did  so:  and  the  question  was  finally  decided  by  Mr.  Quintin.  the  Superin- 
tendent of  Surveys,  after  local  inquirv  and  investigation,  in  his  proceedin"-  of  the 
24th  of  December,  1847. 

[61]  The  case  as  to  the  lands  sought  to  be  recovered  from  the  Respondent.  Jyemun- 
gul Singh,  is  somewhat  difl:'erent.  When  the  survey  of  these  lands  first  took  place, 
the  Appellant  raised  no  claim  to  them.  The  contest  was  between  the  Respondent. 
Mohendernarain  Singh,  sayinir  that  they  belonged  to  his  village  of  Ahsur  Chand 
alias  Kuchwa,  and  Jyemungul  Singh,  saying  that  they  lielonged  to  his  village  of 
Biscoond.     The  decision  was  in  favour  of  tlie  latter. 
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In  the  final  proceecliiiy:  of  Dfoeiiiber,  11S48,  before  Mr.  Waid.  also  a  (ioveiimieut 
Superintendent  of  SurveTS,  and  two  years  after  the  conniieneenient  of  the  dispute 
between  the  Respondent,  tiie  Apjiellant  did  intervene  as  third  ]iarty,  and  inett'ertually 
claimed  the  lands  as  [lart  of  I'ergunnah  Sinf;hol.  Hut  his  omission  to  come  forward 
l)efore  that  time  affords  a  strong  presumption  that  he  was,  at  the  coinineucement  of  the 
survey,  out  of  the  possession  of  these  lands,  if  lie  had  ever  been  in  it. 

These  survey  Awards  are  founded  on  evidence  of  the  actual  possession.  They  are 
not,  if  questioned  in  time,  conclusive  on  the  question  of  title. 

Their  Lordships  will  now  consider  upon  what  evidence  of  title  the  A]ipellant  seeks 
to  impeach  them. 

The  earliest  piece  of  evidence  is  the  proceeding  of  ISIG.  before  a  Mr.  Sutiierland. 
descril)ed  as  a  Registrar  of  the  Civil  Court  of  Monghyr,  wlio  api)ears,  under  tiie  law 
then  in  force,  to  have  exercised  a  jurisdiction  in  questions  of  possession  similar  to 
that  which  is  now  exercised  b}'  the  Magistrates  under  Act,  Xo.  IV.  of  1840. 

The  complaint  was  brought  by  liajah  Kadir  Ali  against  the  Jjessees  of  jiart  of 
Pergunnah  Ciiuiidun  [62]  Hhooka,  and  seems  to  have  been  directed  rather  against 
eiR'roaehments  upon  wild  and  jungle  land,  for  the  jnirpose  of  collecting  the  Forest 
products,  than  against  any  actual  occupation  of  cultivated  soil.  One  Rajah  .luswunt 
Singh,  however,  describing  himself  as  the  proprietor  and  Zemindar  of  Pergunnali 
Chundun  Bhooka,  intervened  :  and  the  question,  what  was  the  true  boundary  between 
the  Pergtinnahs,  was  thus  raised  between  the  two  Zemindars. 

Those  stated  by  the  Zemindar  of  Singhol  were: — "  To  the  west  is  Geedha  Ghaut 
and  Churhee  Khoord  (by  which  we  understand  a  line  drawn  from  Geedha  Ghaut  to 
C'lurhee  Khoord),  to  the  east  is  Dabeedah,  and  to  the  north  is  a  great  Mountain,  and 
south  is  Punjhairee  Khoord." 

The  statement  of  Juswunt  Singh  was  that  the  boundary  of  his  lands  extended 
"'  from  the  west  of  Dabeedah  straight  along  as  far  as  the  Soordhobee  and  Sunkareerekh 
and  Sireekabutan."  It  is  not  easv  to  identify  all  these  names  :  but  the  conchision 
to  which  their  Lordshijis  have  come  is,  that  this  statement  makes  the  southern 
boundary  of  Singhol  that  line  of  Hills  above  called  Suhoordree,  which  is  admitted  by 
the  Respondents  to  have  been  the  dividing  line  as  regards  actual  jiossession  and  en- 
joj'ment,  and  has  been  fixed  as  such  boundary  by  the  survey'  jjroceedings.  If  this  be 
so,  it  follows  that  Juswunt  Singh  asserted  iio  title  to  the  land  l.ying  to  the  north  of 
these  Hills,  and  between  them  and  the  Jorbarara  :  and  that  he  did  not  treat  that 
stream,  or  any  other  stream,  under  the  name  of  "  Punjhairee  Khoord,"  as  the  boun- 
dary between  the  two  Pergunnahs.  On  the  other  hand,  the  issue  thus  raised  between 
tlie  parties  seems  to  admit  that  the  Punjhairee  Khoord  was  to  the  [63]  south  of  that 
line  of  Hills:  and  that  the  controversy  was  about  the  lands  claimed  in  tlie  present 
suit,  or  part  of  them. 

Mr.  Sutherland's  decision  was  in  favour  of  Kadir  Ali,  and  directed  that  the  dis- 
jHited  land  should  remain  in  his  possession  according  to  the  before-mentioned 
boundaries,  until  the  decision  should  be  rescinded  by  an  action  under  Regulation  X. 
of  17'.)o.  In  1817,  one  Budlinarain  was  sent  by  Mr.  Sutherland  to  mark  out  the 
western  boundary  between  the  Pergunnahs,  in  accordance  with  the  last-mentioned 
decision  ;  and  that,  starting  from  Geedha  Ghaut  and  proceeding  southward  to  some 
point  or  another,  he  did  place  certain  boundary  pillars,  is  undisputed.  His  own 
statement,  made  on  oath  in  January,  1830,  is,  that  they  extended  southward  as  far  as 
the  Punjhairee  Khoord,  and  that  that  stream  is  south  of  the  Punjhairee  Kalan. 

Juswunt  Singh  and  Nirbye  Singh,  who  then  first  appear  on  the  stage,  declined  to 
take  any  part  in  this  demarcation,  and  intimated  that  they  intended  to  dispute  Mr. 
Sutherland's  Order  in  a  regular  suit.     No  such  suit  was,  however,  brouglit. 

It  will  be  convenient  here  to  inquire  upon  what  parties  this  proceeding  of  181() 
was  binding,  and  what  lands  did  it  cover?    • 

It  may  be  taken  to  have  bound  Juswunt  Singh,  who  was  a  ]iarty  to  it,  and  those 
who  claim  through  him.  It  may,  therefore,  be  taken  to  have  bound  Xirbve  Singh,  and 
after  him  the  Respondent,  Mohendernarain  Singh.  But  is  it  binding  on  Jyemungul 
Singh,  or  was  it  binding  on  his  Father  and  predecessor,  Xuwab  Singh?  That  depends 
on  the  question  how  far  either  derived  title  from  Juswunt  Singh  ;  and  the  [64] 
evidence  is  unfortunately  either  very  scanty  or  altogether  silent  on  their  connection 
with  Ji^swunt  Singh,  and  as  to  the  time  at  which,  and  the  manner  in  which,  Pergunnah 
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I'liundun  Hliookii  becaiin.-  divided  between  two  distinct  Zeiiiindaries.  The  Principal 
Sadder  Ameeu,  in  his  judgment,  speaks  of  Juswuut  Singh  as  the  '■  Moories  "  of  the 
Defendants.  And  "  Moories  "'  is,  we  ajiprehend,  the  same  word  as  "  Meeras,"  which, 
in  Professor  \Yilson's  Dictionary,  is  defined  to  l>e  the  person  through  whom  an  in- 
lieritance  is  derived.  On  the  other  hand,  the  judgment  of  the  Sudder  Court  speaks 
of  the  proceeding  of  1816  as  made  against  tiie  ancestor  of  one  of  the  Defendants. 
Again,  tiie  Keport  of  Hoolas  Hoy  alludes  to  the  proceedings  on  a  purtition  between 
.Virbye  Singli  and  Nuwab  Singh.'and  speaks  of  Juswunt  Singh  as  the  elder  Brother  of 
both.  Ciiunderchain  Singh,  a  witness  of  Jyemungul  Singh,  also  speaks  of  such  a 
partition. 

Tliat  the  Respondents,  therefore,  held  their  respective  portions  of  Pergunnah 
Chunder  Bhooka  under  a  title  which,  uj)  to  some  date,  is  a  common  one,  seems  pro- 
bable :  but  there  is  little,  if  any,  direct  evidence  of  the  fact,  and  still  less  of  the  date 
at  wiiicli  the  separation  in  title  connneiiced. 

There  is  no  statement  in  the  proceeding  of  1816  of  the  specific  quantity  of  the 
land  tiien  in  disjjute  ;  and  the  complaint  seems  to  have  been  of  invasion  on  the  part 
of  the  Tenants  of  Juswunt  Singh,  occupying  lands  to  the  west  of  the  we-stward  boun- 
darv.  Juswunt  Singh,  however,  claimed  all  the  laud  which  lay  south  of  the  line  of 
liilis  which  he  said  was  the  southern  boundary  of  Singhol  and  west  of  Dabeedali 
(whicii  we  take  to  be  the  range  of  Hills  on  the  east  of  the  now  disputed  land).  The 
question  was,  whether  south  of  [65]  the  line  of  Hills  the  eastern  boundary  of  Per- 
gunnah Chundun  Bhookah  was  the  Dabeedha  range,  or  a  line  prolonging  the  line 
from  Geedha  Ghaut  to  that  line  of  Hills  up  to  the  Punjhairee  Khoord  ;  and  the  con- 
troversy so  stated  seems  to  embrace  the  whole  of  the  land  now  in  dispute. 

The  Respondent,  Jyemungul  Singli.  wliether  bound  or  not  by  the  proceediniis  of 
1816,  is  certainly  not  bound  by  those  from  1829  to  1832,  in  which  Hoolas  Roj-  and 
Motu  Roy  made  their  conflicting  reports.  These  proceedings  were  occasioned  by  a 
dispute  which  arose  between  Rajah  Xirbye  Singh  and  the  then  Zemindar  of  Singhol. 
after  the  supposed  partition  between  Nirbye  Singh  and  Nuwab  Singli,  and  were  con- 
fined to  that  portion  of  the  disputed  land  which  is  west  of  the  Punjhairee  Kalan.  It 
did  not.  therefore,  embrace  the  land  which  the  Appellant  now  seeks  to  recover  from 
the  Respondent,  Jyemungul  Singh. 

It  was  in  these  proceedings  that,  in  order  to  get  rid  of  the  effect  of  the  Order  of 
1816.  Nirbye  Singh  first  raised  the  point,  that  the  Punjhairee  Khoord  mentioned  in 
that  proceeding,  was  identical  with  the  stream  marked  in  Map  A  as  the  Jorbarara. 
Neither  the  Respondent,  Jyemungul  Singh,  nor  his  immediate  ancestor,  Nuwab  Singh, 
was  a  party  to  that  issue,  nor  is  the  former  responsible  for  the  inconsistency  which  it 
involves,  in  claiming  a  boundary  inconsistent  with  the  admitted  possession.  On  the 
contrary,  some  of  the  witnesses  produced  by  him  in  this  suit  speak  of  the  southern 
boundary  of  Pergunnah  Singhol  as  the  line  of  Hills  which  has  been  assigned  as  such 
boundary  by  the  Survey  proceedings,  and  such  was  the  boundary  asserted  by  Juswunt 
Singh  in  the  proceeding  of  1816. 

We  cannot  find  that  Jyemungul  Singh  has  in  any  [66]  way  made  the  identity  of  the 
little  Punjhairee  and  the  Jorbarara  a  material  question,  unless  it  he  by  the  1.3th  para- 
graph of  his  answer.  And.  in  that,  he  seems  merely  to  raise  the  question,  whether 
Budlmarain  had  lain  down  the  western  boundary,  or  the  dispute  of  1816  had  extended 
further  to  the  south  than  the  latter  stream.  He  does  not  admit  that  the  southern 
boundary  of  the  Singhol  is  the  little  Punjhairee,  whether  north  or  south  of  the  line 
of  Hills.  On  the  contrary,  by  paragraph  15,  he  distinctly  asserts  that  the  line  of 
Hills  is  the  true  boundary. 

If  the  case  rested  here,  their  Lordships,  considering  the  scanty  evidence  afforded 
by  the  proceeding  of  1816,  would  have  felt  that  no  sufficient  ground  had  been  laid 
for  setting  aside  the  survey  proceedings  against  the  Respondent,  Jyemungul  Singh, 
or  even  against  Mohendernarain  Singh.  The  real  difficulty  in  the  case  has  been 
occasioned  by  the  way  in  which  the  cause  has  been  conducted  in  the  Courts  of  India 
by  the  Counsel  for  the  parties,  who  seem  in  argument  to  have  accepted  as  a  fact,  that 
the  southern  boundary  of  Pergunnah  Singhol  was  a  river  called  the  Punjhairee 
Khoord,  and  to  have  disjiuted  concerning  the  position  of  this  stream,  and  the  ac- 
curacy of  the  Map  of  Hoolas  Roy.  They  probablv  took  this  course  because  they  felt 
jiressed  by  the  effect  of  the  proceedings  of  1816.     The  Principal  Sudder  Ameeu's'judg- 
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ment  proceeds  almost  entirely  upon  the  preference  wliicli  lie  j^ives  to  the  Mup  of 
Hoolas  Koy  over  tliiit  of  lirijobookiin.  13ut  the  Map  of  Hoolus  IJoy  is  really  a  docu- 
ment of  very  sliglit  autiiority.  He  differed  from  the  other  Arbitrator  nhu  was 
ai)])oiuted  conjointly  with  him  to  settle  that  particular  disjiute;  and  no  Hnal  t)rder 
was  [67]  passed  in  that  matter.  His  Alaji  and  rejxjrt  were  before  the  revenue  au- 
tiiorities  when  they  made  the  survey  and  tiie  survey  Awards,  and  were  ultimately 
disregarded  by  them.  Wlien  this  case  came  on  appeal  Ijefore  the  Sadder  Dewanny 
Adawlut,  the  Judges  of  that  Court  observed,  as  tlieir  Lordsiuj>s  think  witii  great 
justice,  that  they  were  bound  to  treat  the  survey  proceedings  as  correct,  so  far  as  the 
appearance  of  the  Country  is  recorded  therein,  and  failing  to  find  in  the  survey  map 
any  stream  which  corresjionded  with  the  stream  set  down  in  Hoolas'  Map,  they 
rejected  tiiat  Map,  reversed  the  Princii)al  Sudder  Ameen's  decision,  and  dismissed 
the  Appellant's  suit.  Afterwards,  on  a  suggestion  that  there  was  in  the  survey  Map 
a  stream  wliicli  might  correspond  with  the  Punjhairee  Khoord  of  Hoolas"  Map,  they 
granted  a  review,  and  direct  a  further  local  investigation  into  the  existence  of  this 
stream  by  an  Ameen.  The  Ameen  made  a  report,  in  which  he  describes  an  inter- 
mittent stream,  dry  in  some  places,  flowing  in  others,  which  he  traced  in  the  Jungul. 
The  Judges  of  the  Sudder  Dewanny  Adawlut  upon  this  report  adhered  to  their 
former  judgment,  dismissing  the  suit.  When  the  appeal  was  heard  here  we  had  not 
before  us  their  reasons  for  this  conclusion,  and  we  caused  a  communication  to  be 
made  to  India,  of  which  the  result  is,  that  the  final  judgment  of  Mr.  Kaikes  is  now 
before  us.  Tliat  Judge,  with  better  means  of  forming  a  judgment  on  such  a  point 
than  their  Lordships  have  on  the  materials  before  them,  came  to  the  conclusion  that 
the  stream  described  by  the  Ameen  did  not  correspond  with  the  I'unjhairee  Khoord 
laid  down  in  Hoolas'  Maji ;  or  with  the  description  given  by  the  [68]  Apjiellant's 
Vakeels  of  the  alleged  boundary  of  his  zemindary.  Tlieir  Lordships,  after  fiiU  con- 
sideration of  the  case,  are  not  prepared  to  say  that  that  conclusion  is  erroneous.  Tliey 
must  observe  that,  upon  a  boundary  question  they  w'ould  be  e.xtreraely  reluctant  to 
reverse  the  judgment  of  an  Indian  Court,  unless  they  were  clearly  satisfied  that  it  was 
wrong.  If  it  had  been  shown  that  there  was  a  well-defined  stream  corresponding,  or 
nearly  corresponding  with  that  laid  down  in  Hoolas'  Map,  they  might  have  felt  that, 
considering  the  proceedings  of  1816  and  the  way  in  which  the  parties  have  conducted 
their  case,  the  survey  Awards  ought  to  be  reversed.  But  as  the  evidence  stands,  they 
feel  that  the  position,  course,  and  very  existence  of  the  Punjhairee  Khoord  are  left  in 
such  uncertainty,  that  if  the  boundary  laid  down  by  the  survey  proceedings  were 
altered,  it  would  be  impossible,  with  any  certainty,  to  fix  the  boundary  to  be  sub- 
stituted for  it.  And,  in  these  circumstances,  tliey  must  humbly  recDiiuiiend  to  Her 
Majesty,  that  the  decree  under  up]ieal  be  affirmed,  and  this  appeal  be  dismissed 
with  costs. 


[69]    AGA    SYED    ABDOOL    }lOOSAl'S,—App>-naiit;    ADAM    LENAINE    and 
RICHARD  SXADDEX,— 7?fs/>o«(/f)(^s*  [June  28,  1869]. 
On  appeal  from  the  Court  of  the  Recorder  of  Moulmein. 

A.  sold  to  B.  certain  Logs  of  Timber,  and  ninety-five  Logs  were  delivered  to  R.  in 
part  performance  of  the  contract.  C.  brought  a  suit  against  A.  and  B., 
claiming  the  Logs  under  another  title.  Pending  this  suit,  C.  entered  into 
an  agreement  with  D.,  selling  him  the  Logs  in  the  event  of  being  successful 
in  his  suit.  The  judgment  of  the  Court  of  the  First  Instance  was  in  C.'s 
favour,  and  under  such  judgment  D.  obtained  possession  of  the  Logs  in  suit. 
This  judgment  was,  on  appeal,  reversed.  B.  then  brought  a  suit,  in  the  nature 
o,f  an  action  of  Trover,  against  C.  and  D.  for  the  Logs  and  damages.  The 
Court,  without  entering  into  the  merits,  dismissed  the  suit,  on  the  ground  that 

*  Present: — Members  of  the  Judicial  Committee — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  Selwyn,  and  the  Right  Hon.  the 
Lord  Justice  Gift'ard.     Assessor:  —  The  Right  Hon.  Sir  Lawrence  Peel. 
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it  was  not  luaiutaiuable.  as  the  same  relief  could  have  been  obtained  under 
the  provisions  of  section  2  of  Act,  No.  XXIII.  of  1861  :— Held,  by  the  Judicial 
Cdinniittee,  reversin-r  such  judfrnieut,  tliat  there  had  been  a  miscarriage,  as 
that  section  did  not  apply,  tlie  suit  by  B.  against  C.  and  D.  beinfr  to  recover 
daina"es  for  a  tort  iilleyed  to  have  been  committed  by  C.  and  D.  and  that  tiie 
latter°was  not   a   party  to  the  original  suit,  or  bound  by  the  judgment 


m 


that  suit. 


The  ([uestion  in  this  ajipeal  was,  wlietlier  the  Appellant,  in  the  circumstances 
hereinafter  mentioned,  was  barred  by  section  "2  of  the  Act,  No.  XXIII.  of  181)1,  frun) 
bringing  a  regular  suit  against  the  Hesjiondents. 

That  section  is  as  follows:' — "All  questions  regarding  the  amount  of  any  mesne 
profits  which,by  the  terms  of  the  decree.muy  have  been  reserved  for  [70]  adjustment  in 
the  execution  of  the  decree,  or  of  any  mesne  profits,  or  interest,  which  may  be  payalih- 
in  respect  of  the  subject-matter  of  a  suit  between  the  dates  of  the  suit  and  execution 
of  the  decree,  as  well  as  questions  relating  to  the  sums  alleged  to  have  been  paid  in 
discharge  or  satisfaction  of  the  decree  or  the  like,  and  any  other  questions  arising 
between  the  parties  to  the  suit  in  which  the  decree  was  passed,  and  relating  to  the 
execution  of  the  decree,  shall  be  determined  by  Order  of  the  Court  executing  the  decree, 
and  not  by  separate  suit,  and  the  Order  passed  by  the  Court  shall  be  open  to  appeal." 

Tiie  facts  were  these  : — In  the  Burmese  year,  1221,  two  persons,  named  Mali  Amone 
and  Monuq  Toon  Bone  sold  to  one  Aga  Yacoob  Ally  250  Logs  of  Timber,  at  Rs.  55  per 
Log,  whicii  Timber  was  expected  to  arrive  at  a  place  called  Kuddoe  in  about  three 
months,  and  taking  an  advance  of  Rs.  2000,  at  interest,  they  executed  a  Bond  in 
favour  of  Aga  Yacoob  Ally,  embodying  such  contract.  The  Timber  was  growing  in 
the  territory  of  Mynelongyee,  and  a  quantity  of  the  Timber,  and  in  particular  '.)."> 
Logs,  was  there  cut  by,  amongst  other  persons,  one  Ko  Bonk,  the  Father  of  Monu(| 
Toon  Bone,  and  the  95  Logs  were  dispatched  down  the  River  to  Moulmein,  and  taken 
possession  of  by  Monuq  Toon  Bone,  and  made  over  by  him  in  part  performance  of 
the  sale  contract  to  Aga  Y'acoob  Ally  at  Kuddoe. 

On  the  -Ith  of  October,  1859,  the  Respondent  Lenaine,  brought  a  suit  in  the  Court 
of  the  Deputy  Commissioner  of  the  District  of  Amherst,  claiming  as  against  Monuc) 
Toon  Bone  and  Aga  Yacoob  Ally,  the  95  Logs  of  Timber,  on  the  ground  of  their  having 
been  cut  in  the  territory  of  the  Chief  of  Zimmay,  and  of  that  Chief's  having  confiscated 
the  same,  and  sold  them  to  him. 

[71]  Monuq  Toon  Bone  and  Aga  Yacoob  Ally  defended  such  action,  on  the 
ground  of  the  95  Logs  of  Timber  being  the  property  of  Monuq  Toon  Bone,  and  sold 
l)y  him  to,  and  received  by,  Aga  Y'acoob  Ally. 

Pending  that  suit,  Lenaine,  on  the  'Mst  of  July,  1860,  entered  into  an  agree- 
ment with  the  Respondent,  Snaddcn,  and  his  Partner  (carr_ying  on  business  as 
R.  and  W.  Snadden),  whereby  he  sold  them  a  quantity  of  Timber,  including,  in  the 
event  of  his  being  successful  in  the  above  suit,  the  95  Logs  of  Timber  in  litigation. 

On  the  29th  of  August,  1860,  the  Deputy  Commissioner  decided  the  suit  in 
favour  of  Lenaine,  and,  on  the  1st  of  May,  1861,  on  an  appeal  by  the  Defendants 
therefrom  to  the  Commissioner  of  Tenasserim,  such  decree  was  alBrmed. 

On  the  2nd  of  August,  1861,  Snadden,  as  the  Attorney  for  Lenaine,  who  had 
obtained  an  Order  of  the  Court  for  the  delivery  to  him  of  the  95  Logs  of  Timber, 
took  possession  of  the  Timber,and,  apparently  under  the  above  agreement,he  retained 
possession  thereof  for  himself. 

About  the  same  time  Aga  Y'acoob  Ally  presented  a  special  appeal  to  the  High 
Court  at  Calcutta,  on  the  ground  that  he  was,  as  bona  fide  Purchaser,  without  notice 
or  concealment,  entitled  to  retain  possession  of  the  95  Logs.  The  High  Court  re- 
manded the  case  for  trial  by  the  Conmiissioner,  upon  the  issue,  whether  Aga  Y'acoob 
Ally  had  bought  for  full  value  openly,  and  whether  the  95  Logs  of  Timber  had 
become  his  property.  The  Chief  Commissioner  (Lieut.-Col.  A;  P.  Phayre)  having 
taken  evidence  on  these  points,  on  the  1st  of  April,  1864,  decided  in  the  Appellant's 
favour.  Lenaine  appealed  to  the  Chief  Commissioner  of  British  Burmaii  against 
such  decision,  on  the  grounds  [72]  that  the  sale  was  not  in  market  overt,  that  the 
purchase  was  not  in  good  faith,  and  that  a  document  adduced  in  evidence  was 
wrongly  admitted  :  but  the  Cliief  Commissioner  dismissed  the  appeal  with  costs. 
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Tlif  Order  of  the  Comuiissiouer  made  on  the  appeal  was  as  follows  : — "  The  Court 
orders  and  decrees  that  tlie  decision  in  this  ease,  dated  1st  of  May,  1861,  be  revised, 
and  decrees  to  the  Appellant,  Aga  Yacoob  Ally,  the  95  JiOfjs  of  Timber  claimed  by 
the  Respondent,  Lenaine,  in  the  orifjinal  suits  (togetlier  with  his  own — Aga  Yacoob 
Ally,  the  Ai)iiellant's)  costs  and  fees  in  all  three  Courts." 

On  tlie  15th  of  June,  1801,  Aga  Yacoob  Ally,  considering  tlie  wording  of  the 
decree  as  unsatisfactory  to  him  in  his  position  as  a  Defi'ndaiit.  Snaddeii,  not  being 
a  party  to  that  suit,  presented  a  petition  praying  the  Court  to  pass  a  simple  decree 
ordering  tlie  appeal  to  be  allowed  and  the  former  decision  reversed,  and  to  be  kejit 
in  possession  of  the  'Jo  Logs  and  other  Timber  bought  by  him  from  Monucj  Toon 
Bone.     Tlie  Court,  however,  refused  to  alter  the  terms  of  the  Order. 

About  this  time  Aga  Yacoob  Ally  died,  liaving  appointc<l  the  present  Appellant 
his  Executor. 

On  the  "i-'jrd  of  November,  lcS66,  the  Appellant,  as  such  Executor,  filed  his  ])laiiit 
in  the  present  suit  in  the  Court  of  the  Recorder  of  Moulmein  against  the  Kcs]>ondents, 
ill  the  nature  of  an  action  of  Trover,  whereby,  after  reciting  the  proceedings  in  tlie 
other  suits,  and  the  alleged  conversion  by  the  Respondents  of  the  95  Logs  of  Timber, 
he  claimed  damages  to  the  extent  of  Rs.  23,30i.  6a.  4p.,  including  interest  from 
tlie  2iid  of  August,  1861,  being  the  time  admitted  as  tlie  date  wiien  the  Respondent, 
Snadden.  obtained  the  95  Logs  of  Timber. 

The  Respondent,  Lenaine,  tiled  a  written  statement,  [73]  setting  up  as  defence, 
first,  that  the  suit  was  barred  by  limitation.  Secondly,  that  tlie  cause  of  action 
had  been  determined.  Thirdly,  that  the  deceased  had  already  sued  the  other  Re- 
spondent, Snadden,  as  Agent  to  Lenaine.  for  30  Logs  out  of  a  batch  of  128  Logs  of 
Timber,  and  that,  therefore,  he  could  not  now  sue  him  and  the  other  Respondent  for 
the  95  Logs.  Fourthly,  that,  if  by  the  agreement  between  the  Respondents  of  the 
31st  of  July,  1860,  the  Respondent,  Snadden,  had  undertaken  any  liability  for  the 
Timber  claimed  by  the  late  Aga  Y'acoob  Ally,  Fifthly,  the  suit  would  not,  accordinti' 
to  sec.  2  of  Act,  No.  VIIL  of  1859,  lie.  as  the  Plaintift's  sought  to  recover  Timber 
already  decreed  to  him,  and  he  ought  to  have  executed  that  decree  ;  sixthly,  a 
denial  of  liability  for  interest  :  and,  lastly,  that  Aga  Yacoob  Ally  having,  in  tlie  suit 
of  1862,  elected  to  sue  the  second  Respondent  for  30  Logs  of  Timber,  part  of  180 
Logs  claimed  by  him,  lie  could  not  sue  the  first  Defendant  for  the  remaining  95  Logs. 

The  other  Respondent  also  filed  a  written  statement  embodying  the  same  defences, 
except  the  third  and  seventh. 

Issues  were  settled  by  the  Recorder,  the  only  material  one  to  the  present  question 
being  the  first,  whether  the  case  was  maintainable  with  reference  to  the  provisions 
.  of  sec.  2  of  Act,  No.  23  of  1861. 

The  Pleader  on  behalf  of  the  Plaintiff  addressed  the  Court,  but  no  evidence  was 
adduced,  in  consequence  of  the  Recorder  (Mr.  J.  Corji^on)  considering  it  rinht  to 
decide  the  case  on  the  first  issue  only,  and  he  dismissed  the  suit  with  costs  against 
both  Defendants. 

The  judgment  of  the  Recorder,  after  referring  to  [74]  the  framing  of  the  issues, 
proceeded  in  these  terms: — "I  think  it  is  not  necessary,  acting  under  sec.  1-15  of 
Act,  No.  VIIL  of  1859,  to  go  beyond  the  fir.st  issue,  and  that  my  finding  on  that  issue 
being  adverse  to  the  Plaintiff  must  determine  the  suit.  It  appears  clear  to  me,  that 
this  suit  is  founded  on  the  decree  obtained  by  the  Plaintiff',  and  that  the  proper 
course  was  to  have  applied  to  this  Court  for  the  execution  of  that  decree,  and  that  a 
regular  suit  such  as  the  present  is  expressly  prohibited  by  the  provisions  of  sec.  2 
of  Act.  No.  XXIII.  of  1861." 

Tlie  Appellant  applied  to  tlie  Recorder  for  a  iie^v  trial,  or  review  of  judgment, 
and  an  Order  was  accordingly  issued  for  the  Respondents  to  ajjpear  on  such  applica- 
tion. 

On  the  25th  of  February.  1867,  that  application  came  on  for  hearing,  and  was 
dismissed,  the  Recorder  giving  judgment  as  follows: — "It  appearing  tliat  the 
decree,  on  the  picpriety  of  executing  which,  in  conformity  with  see.  2  of  Act.  No. 
XXIII.  of  1861,  and  not  with  the  practice  obtaining  before  l.st  of  May,  1860,  I  based 
my  judgment  in  this  suit,  was  passed  in  1861.  I  think  the  2nd  section  of  the  Act 
of  1861  applies,  and  gives  the  Appellant  an  ample  remedv,  and  tliat  the  institution 
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of  a  regular  suit  lor  the  iniri.ose  virtually  of  carryiu-  out  the  decree  i,<  wrong.     1 
say  this  witliout  lefereiiee  to  the  merits  of  the  case." 

The  present  anpeal  was  from  this  decree. 

Sir  H  Pahner,  ({.C,  (Mr.  J.  D.  Bell  with  him),  fur  the  Apiiellant  ;— Ihere  is 
nothin-'  to  be  found  in  the  2nd  section  of  the  Act,  No.  XXIII.  of  LStil,  or  any  other 
sections  of  the  Act  relating  to  the  Civil  Procedure  Code,  aiii>li-[75]-cable  to  the 
Courts  of  British  Burmah,  which  prevented  the  Appellant,  the  Executor  of  Aga 
Yacoolj  AUy,  bringing  this  .suit  against  the  Respondents  for  damages  for  conversion 
of  the  <t5  Lo"s  to  Aga  Yacoob  Allv,  decreed  to  him  by  the  Order  of  the  Chief  Com- 
missioner. Neither  was  the  Appellant  precluded  by  the  Civil  Procedure  Act,  No. 
VIII.  of  1859,  sec.  U5.  By  the  issues  recorded  the  question  was  between  the 
l)arties  to  that  suit.  If  a  special  claim  for  damages  arise  against  a  third  party, 
a  new  suit  lies.  Here  the  Appellant's  Testator,  a  batia  fide  Purchaser  without 
notice,  could  not,  under  the  decree  of  the  Court  of  appeal,  passed  in  the  suit  in 
whichLenaine  was  the  Plaintiff,  have  obtained  under  the  Act,  No.  XXIII.  of  1861. 
any  relief  whatever  against  Snadden,  or  even  against  Lenaine,  to  any  further 
extent  than  an  Order  to  make  him  personally  responsible  for  the  95  Logs  of  Timber 
mentioned  in  the  decree,  which  Order  would  not  have  done  full  and  comjilete 
justice. 

Mr.  Leith,  for  tlie  Respondents,  was  stopped  from  arguing  on  the  merits. 

The  Right  Hon.  The  Lord  Justice  Giffard. — Their  Lordships  in  this  case  are 
of  opinion,  that  the  Court  below  1ms  proceeded  on  a  misapprehension  of  the  effect 
of  the  2nd  section  of  the  Act,  No.  XXIII.  of  1861,  on  which  the  judgment  of  that 
Court  appears  to  have  been  founded. 

That  section  is  in  these  terms  (His  Lordship  read  the  section,  ante  [1:5  Moo.  Ind. 
App.],  p.  69,  and  proceeded): — The  decree  in  this  case  on  which  the  judgment  in 
the  Court  below  was  founded,  is  in  these  terms: — "  The  Court  Orders  and  decrees 
that  the  decision  in  this  case,  dated  1st  of  May,  1861,  be  revised,  and  de-[76]-erees 
to  the  Aiipellant,  Aga  Yacoob  Ally,  the  ninety-five  Logs  of  Timber  claimed  by  the 
Respondent,  Lenaine,  in  the  original  suits,  together  with  his  own  (Aga  Yacoob  Ally, 
Appellants)  costs  and  fees  in  all  three  Courts." 

That  decree  is  against  Lenaine  alone,  and  its  effect  is,  in  point  of  fact,  simply 
to  direct  restitution  by  him  of  the  particular  95  Logs  of  Timber. 

The  present  suit  is  not  only  against  Lenaine,  but  also  against  Snadden,  who 
was  the  Purchaser  from  Lenaine,  and  who  was  no  party  to  the  original  suit,  no 
party  to  the  original  decree,  and  not  in  any  sense  bound  by  it.  The  object  of  this 
suit  is  not  restitution  of  the  95  Logs,  therefore  not  an  execution  of  the  decree  at 
all;  but  its  object  is  to  recover  damages  for  a  tort  alleged  to  have  been  done  both 
by  Lenaine  and  Snadden. 

That  being  so,  their  Lordships  are  clearly  of  opinion,  that  the  2nd  section  has 
no  application  to  such  a  case.  It  has  no  application  as  against  Snadden,  because 
Snadden  was  no  party  to  the  original  suit.  It  has  no  application  further,  because 
it  cannot  be  said  that  proceeding  for  a  tort  is  any  method  of  executing  this  decree. 

Their  Lordships  do  not  think  it  necessary  for  them  in  tJie  present  state  of  these 
proceedings  to  go  further  than  this.  Of  course,  when  the  matter  goes  back,  every 
ground  of  defence,  excepting  this  particular  one,  will  be  open  to  the  parties;  but 
their  Lordships  are  clearly  of  opinion,  that  there  has  been  a  miscarriage  in  this 
respect,  and,  therefore,  the  decree  of  the  Court  below  must  be  reversed  and  dis- 
charged, and  the  Appellant  must  have  his  costs  of  the  appeal,  and  so  their  Lord- 
ships will  advise  Her  Majesty. 
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[77]  GOSHAIX  TOTA   l\Ayi,—A/ii»ll,nit ;    KA.IAll    RICKMUNEE  BULLUB,— J?e- 

spmident*  [June  28,   186'.)]. 
On  appeal  from  f/ir  Siidder  Deira/uit/  Adairlut  of  tin-  .\ortli-W exttrn  Provinces. 

The  rule  of  the  Judicial  Comuiittee  is,  never  to  disturb  the  concurrent  deciBions 
of  the  Courts  bL4o\v  upon  a  mere  question  of  fact,  unless  it  very  clearly  ap- 
pears that  there  has  been  some  miscarriage  of  justice,  or  that  the  conclusion 
drawai  by  the  Courts  below  is  plainly  erroneous  [l.'i  Moo.  Ind.  Ai)p.  82]. 

The  Judicial  Committee  will  not  determine  an  appeal  aj;aihst  a  decree  upon 
the  mere  fact  that  some  evidence  has  been  improperly  admitted  by  the  Court 
below.  It  is  the  rule  of  this  Tribunal  to  do  sub.stantial  justice  between  the 
pai'ties,  and  to  see  if  there  is  sufficient  evidence  on  the  whole  record  to  justify 
the  conclusion  to  which  the  Court  below  has  arrived  [13  Moo.  Ind.  App.  83]. 

According-  to  the  true  construction  of  section  39  of  Act,  Xo.  VIII.  of  1859,  it  is 
not  fatal  to  the  admi.ssion  of  documentary  evidence,  that  it  is  brouglit  in 
subsequent  to  the  filing  of  the  plaint,  if  it  appears  to  have  been  received  with 
the  sanction  of  the  Court  [13  Moo.  Ind.  App.  82]. 

In  this  case,  the  suit  was  brought  by  Kajah  Gourbullub,  the  Father  of  the  Re- 
spondent, against  the  Appellant  and  Mussumat  Radha  Munee  and  others,  to  recover 
possession  of  a  Temple  and  land  situated  in  Mohulla  Bliounraghat,  at  Bindrabun. 
The  Appellant  claimed  the  property  as  having  been  sold  to  him  by  one  Mu.ssumat 
Radha  Munee.  The  decisions  of  both  the  original  and  appellate  Courts  were  in 
favour  of  the  Respondent's  Father. 

The  facts  of  the  case  are  as  follows  :^ — 

In  the  year  1807,  Maharajah  Bindrabun  Beharry  [781  bought  the  land  in 
Bindrabun,  a  place  held  in  great  veneration  by  Hindoos,  and  built  the  Temj)le  in 
dispute.  He  appointed  Byragees  Priests  to  perform  the  ceremonies,  and  supplied 
them  with  funds.     The  same  course  was  adopted  by  his  successors. 

On  Rajah  GourbuUub's  death,  the  Respondent's  Father,  as  his  adopted  Son, 
succeeded  to  his  estate,  and  one  Sreedhur  Doss  was  tlien  the  officiating  Priest,  and 
he,  being  old  and  infirm,  nominated  Gobind  Doss  to  succeed  him,  which  nomination, 
having  been  submitted  to  the  then  Rajah,  was  approved  of  by  him.  In  1852,  Gobind 
Doss  died,  leaving  a  Widow,  named  Mussumat  Radha  Munee,  and  a  Son-in-Law, 
Bindrabun  Doss,  the  latter  of  whom  recognized  the  then  Rajah  as  the  Owner  of  the 
Temple,  and  sought  to  be  appointed  in  Gobind  Doss's  place.  Rajah  Goorbullub, 
on  this  occasion,  made  no  written  appointment,  but  he  recognized  Bindrabun  Doss 
as  the  Priest,  and  he  was  in  the  habit  of  writing  to  him  in  that  ca]>acity,  sending 
liim  money  for  purposes  of  the  Temple,  as  had  been  the  case  witli  Gobind  Doss,  his 
predecessor. 

Some  time  in  the  year  1857.  Bindrabun  Doss  went  to  Calcutta,  when  Rajah 
Gourbullub  called  upon  him  for  an  account  of  his  expenditure  at  the  Temple,  where- 
u];>on  he,  although  admitting  liis  liability  to  account,  never  did  so,  and  sliortly  after- 
wards disappeared.  Before  he  left,  he  told  Rajah  Gourbullub,  tliat  he  had  made  over 
rliarge  of  tlie  Temple  to  Gobind  Doss's  Widow.  Mussamat  Radlia  Munee. 

In  March,  1860,  Rajah  Gourbullub  for  the  first  time  visited  the  City  of  Bindrabun, 
when  he  discovered  that  several  persons  claimed  to  hold  the  Temple,  as  against 
him,  amongst  whom  was  the  [79]  Appellant,  who  alleged  that  he  had  bought  the 
estate,  including  tlie  Temple,  from  Mussamat  Radha  Munee. 

Upon  this.  Rajah  Gourbullub  commenced  the  present  suit  against  the  Appellant, 
Mussamat  Radha  Munee,  and  four  other  persons,  in  order  to  recover  possession  of 
the  estate. 

Mussamat  Radha  Munee  filed  a  written  statement,  admitting  the  Plaintiff's  title, 
and  denying  that  she  Iiad  sold  the  property  to  the  Appellant. 

The  Appellant,  bv  his  written   statement,  denied  the   Plaintiff's  title,   alle"-in<v 

*  Present :    Members  of  the  Judicial  Committee, — The  Right  Hon.   Sir  James 

William  Colvile.  the  Right  Hon.  the  Lord  Ju.stice  Selwyn.  and  the  Right  Hon.  the 
Lord  .Tustice  Gift'ard.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel." 
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that  the  Plaintiff  had  exercised  no  riglit  of  owneishii)  for  twelve  years,  and  alleging 
that  Gobind  Doss  and  his  Wife  had  borrowed  money  from  hini  for  repairs  of  the 
building,  and  the  expenses  of  the  worship,  and  that  they  had  on  the  21st  of  November, 
1858,  sold  the  property  to  him. 

The  Appellant  filed  the  deed,  by  which  he  alleged  that  the  property  was  conveyed, 
and  whiih  purported  to  have  been  executed  on  the  21st  of  No%-ember,  1858.  by 
Mus.-iama':  Radha  Mi-nee,  as  Widow  of  Gobind  Doss. 

Evidence  was  entered  into  on  both  sides,  Rajah  Gourbullub,  in  addition  to  the 
evidence  of  witnesses,  putting  in  documentary  evidence  as  proof  of  his  title,  and 
Mussamat  RadhaMunee  filed  documentary  evidence,  consisting  of  accounts  and 
letters,  showing  the  relations  subsisting  between  the  Plaintift'  and  the  then  Priest -at 
the  Temple,  such  as  the  Plaintiff  making  remittances,  and  requiring  receipts  from 
the  officiating  Priests  of  the  expenditure  on  the  Temple. 

On  the  6th  of  July,  18G1.  Mahomed  Bukoh,  the  Principal  Sudder  Ameen,  decreed 
in  favour  of  the  Rajah  Gourbullub,  giving  him  possession,  and  deciding  against  the 
validity  of  the  conveyance  to  the  Appellant. 

[80]  By  his  judgment,  the  Sudder  Ameen  held,  that  Mussamat  Radha  Munee's 
Husl)aiid,  Gobind  Doss,  and  herself  were  servants  and  ministers  of  the  Temple,  and 
never  wer.'  Proprietors;  that  she  had  no  power  to  sell:  that  the  deed  produced  was 
a  fraud  :  that  the  AVidow  did  not  understand  it ;  that  even  if  she  did,  she  conveyed 
nothing  ;  and  that,  as  to  the  possession  relied  on  by  the  Appellant,  it  was  one  ac- 
companied by  an  acknowledgment  of  the  Rajah's  proprietary  rights,  and  was  not 
a  possession  creating  a  title  by  lapse  of  time. 

The  Appellant  ajjpealed  to  the  Sudder  Court  at  Agra  against  this  decision,  on 
the  following  grounds:  First,  that  the  Plaintiff's  claim  was  barred  by  lapse  of 
time,  as  he  had  not  held  proprietary  possession  for  twelve  years;  secondly,  that 
the  Plaintiff"  had  no  title,  that  his  documentary  evidence  was  fabricated,  and 
that  it  was  improperly  admitted  in  evidence;  thirdly,  that  the  property  was  Gobind 
Doss's  ancestral  property,  enjoyed  by  liim,  that  it  descended  to  his  Widow,  who 
.liold  it  to  the  Appellant  :  and  lastly,  that  the  Principal  Sudder  Ameen's  reliance  on 
the  statements  of  Mussamat  Radha  Munee  and  another  Defendant,  was  erroneous, 
there  being  collusion  between  those  Defendants  and  the  Plaintiff'. 

Before  the  appeal  was  heard  the  Rajah  died,  and  the  appeal  «as  revived  against 
the  present  Respondent. 

The  Sudder  Court,  consisting  of  Messrs.  A.  Ross  and  W.  Roberts,  decided  against 
the  Appellant's  plea  in  bar,  by  effluxion  of  time.  The  Court,  in  delivering  judg- 
ment, commented  on  the  fact  of  the  property  being  of  such  a  nature  that  an  intend- 
ing Purchaser  should  have  been  careful  in  investigating  the  title,  and  held,  that  the 
taking  of  a  conveyance  from  an  ignorant  [81]  w-eak  woman  like  Mussamat  Radha 
Munee,  without  further  inquiry,  warranted  the  inference  drawn  by  the  Principal 
Sudder  Ameen  of  the  Appellant's  acting  in  bad  faith.  The  Court  also  declared, 
that  it  was  satisfied  with  the  ]Hoof  of  the  Plaintiff's  title,  and  that  as  the  opposition 
of  the  Appellant  was  untenable,  they  affirmed  the  decision  of  the  Principal  Sudder 
.A.meen  with  costs. 

The  appeal  was  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — The  suit  being  in  the 
nature  of  an  action  of  ejectment  to  ou.st  the  Appellant,  the  onus  of  proving  a  title 
superior  to  that  of  the  Appellant's  Vendor  lay  upon  the  Respondent.  This  he  has 
failed  to  do.  He  ought,  as  it  was  an  action  of  ejectment,  to  have  been  required 
to  prove  his  title  before  he  was  permitted  to  challenge  the  sale  and  conveyance  under 
which  the  Appellant  was  in  possession.  Next,  the  documentary  proofs  of  the  Re- 
spondent were  irregularly  admitted,  the  proofs  having  been  filed  subsequent  to  the 
filing  of  the  plaint,  and  such  evidence  ought  not  to  have  been  received  lay  the  Court : 
Act,  No.  VIII.  of  1859.  sec.  -39  ;  but,  further,  the  documentary  proofs  were  not  put 
in  until  the  examination  of  the  witnesses  had  concluded  :  the  Court,  in  such  circum- 
stances, ought  either  to  have  withheld  its  sanction  altogether  to  their  being  ad- 
mitted, or,  as  the  Appellant  objected  to  their  reception  on  the  ground  of  their  being 
fabricated  documents,  the  Court  ought  to  have  required  the  Respondent  to  prove 
each  document  by  witnesses  ;  which  was  not  done. 

482 


V.  RAJAH  RICKMUNEE  BULLUB  [1869]      XIII  MOORE  IND.  APP.,  S2 

Mr.  J.  n.  Boll,  for  the  Respondent,  was  not  called  upon  to  address  tlioir  !-ordships. 
[82]  Judgment  was  pronounced  by 

Tiic  Kigiit  Hon.  Sir  James  W.  Colvile. — This  is  an  appeal  against  the  concurrent 
decisions  of  the  two  Courts  below,  which  have  found  tliat  the  Hespondent.  the 
Plaintiff  in  the  action,  is  entitled  to  be  restored,  rather  to  an  office  in  the  nature  of 
the  headship  of  a  Temple,  than  to  the  possession  of  lands  in  tiie  ordinar_v  sense  in 
which  lands  are  sued  for  in  ejectment,  and  tiiat  tiie  title  set  up  liy  tiic  Appellant 
i-annot  prevail  against  him. 

Their  Lordships  have  so  con.stantly  said,  that  in  such  circumstances,  they  will 
never  disturb  the  concurrent  decision  of  1)oth  Courts  below  upon  a  question  of  fact, 
unless  it  very  clearh'  appears  that  there  has  been  some  miscarriage  of  justice,  some 
mistrial,  or  that  the  conclusion  is  very  plainly  erroneous,  that  it  is  hardly  necessary 
to  repeat  it. 

In  the  present  case,  it  is  contended,  that  the  documentary  evidence  which  has 
been  put  in  by  the  Plaintiff  in  the  suit — the  Respondent  on  this  appeal — was  im- 
[irojierly  admitted.  It  does  not  .seem  to  tlieir  Lordships  that  tiiat  is  the  case,  or,  at 
least,  that  there  has  been  such  an  admission  of  evidence  as  would  be  fatal  to  the 
decision  of  the  Courts  below.  No  doubt  the  evidence  was  not,  in  accordance  with 
the  new  Code  of  Procedure,  brought  in  at  the  time  of  filing  the  plaint.  It  was 
brought  in  at  two  subsequent  periods.  There  seemlg,  therefore,  to  have  been  an 
irregularity  in  that  respect,  which  is  adverted  to  in  the  judgment  of  the  Sudder 
Court. 

Their  Lordships,  however,  do  not  find  that  the  39th  section  of  Act,  No.  VIII.  of 
1859,  makes  the  admission  of  any  documentary  evidence  that  is  not  [83]  so  brought 
in,  so  improper  as  to  be  a  ground  of  appeal  against  the  ultimate  determination  of 
the  suit  by  the  Court  which  has  admitted  it.  On  the  contrary,  what  that  section  at 
the  end  of  it  says,  is — "  Any  document  not  produced  in  Court  by  the  Plaintiff  when 
the  plaint  is  presented,  shall  not  be  received  in  evidence  on  his  behalf  at  the  hearing 
of  the  suit,  without  the  sanction  of  the  Court." 

In  the  present  case  there  seems  to  their  Lordships  to  be  abundant  proof,  that  the 
evidence  was  received  with  "  the  sanction  of  the  Court."  A  great  part  of  it  (some 
of  the  documents  and  accounts  being  in  the  Bengalee  language)  seem  to  have  been 
referred  to  a  subordinate  Officer,  an  Ameen,  for  inspection  and  verification,  and 
it  was  ultimately  acted  on  liy  the  Court.  It  is  perfectly  clear,  therefore,  that  if 
the  sanction  of  the  Court  can  purge  the  original  defect,  it  has  been  so  purged. 

Their  Lordships  sitting  here,  have  not  been  in  the  habit  of  determining  appeals 
upon  the  mere  fact,  that  certain  evidence  may  have  been  improperly  admitted.  It 
has  always  been  a  rule  of  this  Committee  to  do  substantial  justice  between  the 
parties,  to  take  the  Record  as  it  is  sent  over,  and  to  see,  whether  there  is  sufficient 
evidence  on  the  whole  Record  to  justify  the  conclusion  to  which  the  Court  below 
have  come.  The  Sudder  Court,  although  in  these  cases  they  adverted  to  the 
irregularity  in  the  proceedings  of  the  Principal  Sudder  Ameen,  have  expressed  their 
opinion  that  the  Defendant  was  not  ultimately  prejudiced  by  the  course  which  had 
been  pursued. 

The  contention  on  the  side  of  the  Appellant  is,  that  this  is  in  the  nature  of  an 
action  of  ejectment,  and  that  there  is  really  no  evidence  whatever  of  the  title 
[84]  of  the  Respondents,  who,  being  Plaintiff'  in  the  cause,  was  bound  to  make  out 
the  title.  It  appears,  however,  to  their  Lordships,  that  there  was  ample  evidence  to 
go  to  a  jury,  that  the  persons  who  actually  resided  in  the  Temple  were  the  mere  Agents 
of  the  Rajah  Gourbullub,  and  that  there  was  also  ample  evidence  to  go  to  the  jury, 
that  Rajah  Gourbullub  was  the  adopted  Son  of  the  person  whom  he  claimed  to 
represent.  In  that  state  of  things  their  Lordships  think,  that  the  burthen  of  proof 
was  properly  treated  as  shifted  upon  the  Defendant,  and  the  transaction  upon  which 
he  relies  seems  to  their  Lordships,  as  it  seemed  to  the  Courts  below,  to  be  one  of  a 
suspicious  character.  Both  those  Courts  have  found,  that  it  was  not  a  true  tran.s- 
action,  and  that  even  if  the  instrument  had  been  really  executed  by  Mussamat 
Radha  Munee  with  a  knowledge  of  its  contents,  no  title  to  the  Temple  would  have 
passed  thereunder.  Their  Lordships  are  not  prepared  to  say  that  either  of  those 
conclusions  is  wrong. 
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Under  these  circumstances,  their  Lordships  see  no  grounds  for  disturbing  the 
decision  of  the  Courts  below,  and  must  humbly  recommend  Her  Majesty  to  dismiss 
this  appeal  with  costs. 


[85]  NILMADHUB  DOSS— Appelhmt;  BISHUMBER  DOSS,  BISHENROOP 
DOSS,  HURROGOBIXD  DOSS,  BHUGOBAN  CHUNDER  ROY,  and  JOY- 
GOPAUL  BX'S^ERJEE,— Respondents  *   [June   29,   1869]. 

On  Appeal  from  the  UUjh  Court  of  Judicature  at  Benr/al. 

Observations  upon  the  presumption  of  adoption,  arising  from  the  religious  duty 
of  a  childless  Hindoo  to  adopt  a  Son,  and  of  the  circumstances  which  rebut 
such  ])resumption  [1-3  Moo.  Ind.  App.  100]. 

Held,  that  an  alleged  adoption  by  an  Uncle  of  his  Nephew,  who  at  tlie  time  of 
such  adoption  was  his  Brother's  only  Son,  was  not,  as  a  fact,  proved  to 
have  taken  place. 

Semble: — Such  adoption,  if  made,  was  invalid  by  Hindoo  Law. 

The  effect  by  the  Hindoo  Law  of  an  adoption,  Dwyamushyayna  (Son  of  two 
Fathers)  is  not  to  extinguish  the  adopted  Son  of  his  lineage  to  his  natural 
Father,  or  to  bar  him  of  his  right  of  inheritance  to  his  Father's  estate  [13 
Moo.  Ind.  App.  101]. 

It  is  too  late  for  the  Respondent  at  the  hearing  of  the  appeal  to  ol:)ject  to  its 
competency,  on  the  ground  that  the  amount  in  dispute  was  below  the  appeal- 
able value  [13  Moo.  Ind.  App.  95]. 

Whether,  in  estimating  the  appealable  value,  Rs.  10,000,  costs  of  suit  can  be 
added  to  the  principal  and  intere-st  deci'eed.  Quaere  ?  [13  Moo.  Ind.  App. 
103]. 

This  suit  was  instituted  by  the  Respondents  to  recover  three-fourths  of  certain 
real  and  personal  property  in  the  possession  of  the  Appellant,  as  joint  heirs  with 
him,  to  one  Ramlochun  Doss,  the  Brother  of  the  Appellant,  and  the  first  Cousin  of 
the  three  first-named  Respondents;  and  as  subsidiary  thereto  to  set  aside  a  decision 
of  the  Judge  of  Zillah  [86]  Moorshedabad,  made  in  a  summary  suit  under  Act, 
No.  XIX.  of  1841,  which  upheld  the  possession  of  the  Appellant  to  the  entirety  of 
the  real  and  personal  property,  as  Brother  and  sole  heir-at-law  of  Ramlochun  Doss. 

The  principal  questions  raised  in  the  suit  were,  whether  Ramlochun  Doss  had 
been,  as  alleged  by  the  Respondents,  adopted  by  his  and  the  Appellant's  late  paternal 
Uncle,  Goorooproshad  Doss,  according  to  the  requirements  of  the  Hindoo  Law 
received  in  Bengal,  and,  if  so,  whether  the  effect  of  such  adoption  was  to  put  an 
end  to  his  filial  relationship  to  his  own  parents  and  all  other  natural  ties,  and 
consequently  the  fraternal  relationship  between  him  and  the  Appellant,  and  to 
create  instead  between  them  a  new  and  more  distant  relationship  of  Cousins,  thus 
removing  him  to  the  same  degree  of  relationship  to  the  deceased  as  that  of  the  three 
first  Respondents,  and  so  to  make  him  only  an  heir  jointly  with  them  ;  or  whether, 
as  a  fact,  Ramlochun  Doss  was  given  away  in  adoption  by  his  natural  parents,  or 
whether  he  was  brought  up  and  treated  by  his  Uncle,  Goorooprashad,  only  as  a 
Pulluck  Puttro  (foster  son),  and  not  as  a  Dattack  Puttro  (Son  given  by  his  parents) ; 
and,  lastly,  on  the  assumption  that  there  had  been  a  regular  adoption  of  Ramlochun 
Doss,  whether  the  Appellant,  having  been  joint  in  estate  and  food  with  him,  was 
not,  even  assuming  him  to  be  in  the  degree  of  Cousin  only,  his  sole  heir  to  the  ex- 
clusion of  the  three  first  Plaintiff's  and  Respondents,  also  Cousins,  but  lielonging  to 
a  separate  and  divided  familv. 

By  the  decree  of  the  Principal  Sudder  Ameen  of  Zillah  Moorshedabad,  that 
Judge  decided  against  [87]  the  fact  of  such  adoption,  and  dismissed  the  suit.  The 
decree  of  the  High  Court  reversed  that  finding,  declaring  in  favour  of  the  adoption, 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  Selwyn.  and  the  Right  Hon.  the 
Lord  Justice  Giffard..     Assessor, — The  Right  Hon.  Sir"  Lawrence  Peel. 
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and  decreeiug  U>  tlio  l!cs|ioiidoiits  lln-ee-t'ouitlis  of  llie  |>n)i)uiU-,  valued 
at  Rs.  4357:15:17:3. 

The  facts  of  the  case  were  as  follow  :  — 

Sreeshteedhur  Doss,  deceased,  a  Hindoo,  had  three  Sons,  the  eldest,  Gungadhur 
Doss,  the  second,  Gooroojirosliad  Doss,  and  tlie  third,  I'urnianund  Doss,  (iungadhur 
Doss  died,  leaving  three  Sons,  the  Kespondents,  Bishunilier  Doss,  Uishenrooj)  Doss, 
and  Hurrogobind  Doss,  his  heirs  and  re|iresentatives  in  estate.  I'urnianiind  Doss 
died,  leaving  five  Sons,  two  by  his  first  Wife,  named  Itajiblochun  D<>>s  and  Kain- 
lochun  Doss,  and  three  by  his  second,  named  I'uddolochun  Dnss,  .Mddosoodiui  Doss, 
and  the  Appellant,  Nilniadliub  Doss.  The  family  was  a  joint  undivided  Hindoo 
family. 

It  was  alleged,  that  in  the  month  of  Aughran.  15. E.  1211,  Goorooproshad  Doss, 
the  second  Son  of  Sreeshteedhur  Doss,  being  childless,  adopted  his  Nephew,  Ram- 
lochun  Doss,  as  his  Son.  Rajiblochun  Doss,  the  eldest  Son  of  Purmanund  Doss, 
was  then  dead. 

By  an  instrument,  called  a  Hibbahuamah,  or  deed  of  gift,  bearing  date  the  ilth 
of  Falgoon.  B.E.  1234,  Goorooiiroshad  Doss,  being  then  about  to  start  on  a  pil- 
grimage to  Betiares.  transferred  to  Ramlocliun  Doss  certain  property  mentioned  in 
the  instrument. 

Goorooproshad  Doss  died  in  the  year  1237  B.E.  and  Kandocliun  Doss  thereupon 
took  possession  of  his  estate,  which  he  enjoyed  till  tlie  month  of  Aughran.  1238  B.E., 
when  he  died  intestate,  without  issue,  leaving  his  \Yife,  Anundmoye  Dossee,  him 
.^urviving.  [88]  Anundmoye  Dossee  held  possession  of  her  Husband's  property  till 
her  death. 

Puddolochun  Doss  and  Modosoodun  Doss  both  died  childless. 

Upon  the  death  of  Anundmoye  Dossee,  the  Respondents,  Bishumber  Doss,  Bishen- 
roop  Doss,  and  Hurrogobind  Doss  and  the  Appellant,  as  co-heirs,  became  entitled 
to  succeed  to  the  property  left  by  Ramlochun  Doss,  share  and  share  alike,  but  the 
Appellant  having  taken  possession  of  the  whole  of  the  property,  the  Respondents, 
other  than  the  Respondents,  Bhugol)an  Cliunder  Roy  and  Joygopaul  Bannerjee.  on 
the  30th  of  June,  1859,  presented  a  petition  to  the  Judge  of  Moorshedabad  under  the 
provisions  of  Act,  No.  XIX.  of  1859,  praying  for  possession  of  three-fourths  share 
in  the  property.  The  Appellant  opposed  this  application,  and  by  his  answer  dis- 
puted the  fact  of  Ramlochun  Doss  having  been  the  adopted  Son  of  Goorooproshad 
Doss,  and  asserted  his  own  right  to  succeed  by  inheritance  as  step-brother  of  Ram- 
lochun Doss  to  the  whole  of  the  property  left  by  Ramlochun  Doss.  On  the  1st  of 
March,  1860.  the  Judge  dismissed  the  petition  with  costs. 

The  Respondents  then  filed  their  plaint  against  the  Appellant  in  the  Court  of  the 
Principal  Sudder  Ameen  of  Moor.shedabad,  laying  their  claim  at  Rs.  9793.  7a.  5p., 
and  thereby  .stated,  amongst  other  things,  that  Goorooproshad  Doss,  paternal  Uncle 
of  the  Plaintiffs,  Bishumber  Doss,  Bi.shenroop  Doss,  and  Hurrogobind  Doss,  having 
neither  Son  nor  Daughter  born  to  him,  took,  in  the  month  of  Aughran,  1211  B.E., 
with  the  view  of  securing  to  himself  offerings  of  water  and  funeral  cake,  etc.,  his 
own  Brother's  Son,  Ramlochun  Doss,  with  the  consent  [89]  of  Ramlochun  Doss's 
parents,  as  Dattack  Pootro,  or  what  is  more  usually  called  Poosho  Pootro,  and  that 
Goorooproshad  Doss  having  thus  taken  Ramlochun  Doss,  brought  him  up,  performed 
his  sungskar,  etc.  (ceremonies  of  adoption),  and  making  him  his  own  representative, 
transferred  to  him  by  a  deed  of  Hibbahnamah,  dated  the  9tli  Falgoon,  1234  B.E., 
the  property  set  out  in  the  schedule  to  the  plaint  ;  that  after  the  death  of  Gooroopro- 
shad Doss.  Ramlochun  Doss,  in  his  right  of  a  Pooshoo  Pootro  (adopted  Son), 
enjoyed  possession  of  the  property  till  his  death  in  the  month  of  Aughran,  1238  B.E., 
that  Ramlochun  Doss  left  a  childless  Widow,  Anundmoye  Dossee,  who,  as  his  heiress, 
held  possession  of  the  property  left  by  him  till  the  3rd  Falgoon,  1265,  when  she 
died  :  and  that,  in  accordance  with  the  Hindoo  Shastres  received  in  Bengal,  the 
Plaintiffs.  Bishumber  Doss.  Bishenroop  Doss,  and  Hurrogobind  Doss,  and  the  De- 
fendant, Nilmadhub  Doss,  were  entitled  to  share,  by  right  of  succession,  equally  the 
property  left  by  Anundmoye  Dossee,  and  which  she  had  obtained  from  her  Husband, 
Ramlochun  Doss,  and  they  .sought  to  have  the  summary  decision  of  the  Judge  of 
Moorshedabad  of  the  1st  of  March,   1860,  set  aside,  and  to  obtain  possession  by 
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virtue  of  their  right  of  inheritance  of  three-fourths  of  the  property  left  by  Rani- 
lochun  Doss. 

The  Appellant  tiled  a  written  statement  by  way  of  answer,  and  stated  that  Rani- 
locliun  Doss  was  the  stepbrother  of  the  Appellant,  and  that  Goorooproshad  Doss 
had  never  adopted  him  or  iierfornied  the  Pootrashee  (initiatory  cereinony  of  adop- 
tion), and  tliat,  in  fact,  Itanilochun  Doss,  at  the  time  of  the  alleged  adoption,  was 
ihe  only  Son  of  their  Fatlier,  I'urnianund  Doss,  [90]  and  that  he  and  his  Wife  did 
not  give  in  adoption  his  eldest  and  only  living  Son;  that  no  deed  of  gift  had  been 
executed  and  registered,  which  would  have  lieen  the  case  had  such  alleged  adoption 
taken  place;  and  tliat,  if  there  had  been  sucli  adoption,  there  would  have  been  no 
necessity  for  the  Hibbahnamah,  in  which  deed,  admitted  and  witnessed  by  the  three 
first  Plaintiffs,  Ramlocliun  Doss  is  described  as  Pulluck  Pootro  (Foster  Sou)  only. 
And  the  Appellant  submitted  and  contended  that,  according  to  the  Hindoo  Law,  such 
a  Son  was  not  equal  to  a  Dattaca  (given  Son),  or  Pooshoo  Pootro  (adopted  Son); 
that  the  late  Gungadhun  Doss,  the  Father  of  the  first  three  Plaintiffs,  had,  in  his 
several  petitions,  admitted  that  Ramlochun  Doss  was  not  the  adopted  Son  of 
Goorooproshad  Doss,  and  that  they  were  bound  by  his  admission.  The  answer  also 
denied  tliat  Raudochun  Doss  performed  the  Shradh  of  Goorooproshad  Doss,  and 
stated  that,  on  the  contrary,  he  had  actually  performed  those  of  his  own  Father, 
Purmanund  Doss,  and  that  both  those  facts  were  admitted  in  the  petition  of  Gun- 
gadhun Doss;  that  Goorooproshad  Doss  and  Purmanund,  Ramlochun  Doss,  the 
Appellant,  and  two  other  Sons  of  Purmanund,  continued  to  live  as  Brothers,  and  as 
a  joint  and  undivided  Hindoo  family  in  food  and  in  estate  ;  that  their  Brother,  being 
dead,  the  Appellant  was,  on  the  death  of  the  Widow  of  Ramlochun  Doss,  entitled, 
under  the  Hindoo  Law,  to  his  estate,  and  further,  that  his  Widow,  -without  objection 
f  "oni  the  Appellant,  had  assigned  the  property  to  the  service  of  Issur  (idol)  ui  der 
the  superinfendcntship  of  the  Appellant. 

Issues  \^ero  framed  and  witnesses  examined.  Documentary  evidence  w:'.s  also 
filod,  i:>oiuding  the  Hibbah-[91]-namah,  and  the  case  came  on  for  final  hearing 
before  Baboo  Punchanund  Bannerjee,  the  Principal  Sudder  Ameen  of  Moorshedabad, 
■who  held,  that  Ramlochun  Doss  had  not  lieen  adopted  by  his  Uncle,  Goorooproshad 
Doss;  that  the  deed  of  gift  of  the  9th  of  Falgoon,  123i,  was  false  and  fraucuilent, 
and.  as  upon  tlie  admission  of  the  Plaintiffs,  Ramlochun  Doss  had  been  in  possession 
of  tlr  estate  of  the  deceased  Goorooproshad  Doss  for  so  long  a  period  iindcr  the 
deed  of  gift,  that  save  and  except  the  Defendant.  NilmadhubDoss  (the  Appellant), 
who  was  the  half-Brother  of  the  late  Ramlochun  Doss,  the  Plaintiffs  (the  Re- 
spondents) could  not  be  entitled  to  the  property  left  Ijy  him  ;  and  it  was,  therefore, 
ordered,  that  the  suit  be  dismissed,  and  the  costs  of  the  Defendant,  together  with 
interest  tliereon,  at  one  per  cent  per  month  from  the  date  up  to  the  date  of  payment, 
be  awarded  from  the  Plaintiffs. 

The  Respondents  appealed  from  this  decision  to  the  High  Court  at  Calcutta. 

The  i.ppeal  came  on  for  hearing  on  the  11th  of  February,  1863,  before  Sir  Barnes 
Peacock,  Chief  Ju.stice,  Mr.  H.  B.  Bayley,  and  Mr.  F.  B.  Kemp,  two  of  the  Puisne 
Justices  of  the  High  Court,  who  held,  that  the  adoption  of  Ramlochun  Doss  by 
Goorooproshad  Doss  did  as  a  fact  actually  take  place,  and  that  it  was  a  good  and 
valid  adoption;  that  if  the  deed  of  gift  of  the  flth  of  Falgoon,  1234,  had  been  false 
and  fraudulent,  the  title  of  Ramlochun  Doss  would  have  been  based  upon  a  fraud, 
and  that  consequently  there  would  have  been  no  valid  adverse  possession  bv  him  as 
against  the  Respondents  (other  than  the  Respondents  Bhu-oban  Chuiider  Roy  and 
Hurrogobind  Bannerjee),  who,  as  the  representatives  of  Gungadhur  [92]  Do.ss,  the 
only  surviving  Brotlier  of  Goorooproshad  Doss  at  the  time  of  his  death,  and  his  sole 
heir  would  have  been  entitled  to  the  whole  of  the  property  left  by  him,  but  that  both 
parties  were  bound  by  the  deed  ;  and  by  its  decree  of  the  same  date,  the  High  Court 
decreed  to  the  Plaintiffs  three-fourths  of  the  estate  claimed,  as  set  out  in  the  Hib- 
banamah,  with  mesne  profits  from  the  date  of  the  death  of  Anundmove  Dossee,  the 
amount  f-o  be  ascertained  by  local  inquiry  ;  that  as  the  claim  to  certain  Lakhiraj 
lands  and  pucka  buildings  had  been  al)andoned  bv  the  Appellants,  those  properties 
were  not  included  in  the  decree,  and  decreed  the  Appellants'  costs  in  proportion  to 
the  valuation  of  the  property  decreed,  with  interest  upon  those  costs  at  the  rate  of  12 
per  cent,  per  annum  to  tlie  date  of  realization. 
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The  Appellant  being  dissatisfied  ivitli  this  decree,  presented  a  petition  to  tlie  High 
Court,  for  leave  to  appeal  to  England,  praying  that  the  same  might  be  admitted, 
stating  that  although  the  amount  in  suit  was  less  than  lis.  10.000,  yet  that  the  value 
of  the  zemindary  was  more  than  Rs.  10,000;  and  further,  that  the  costs  of  the 
Appellants  in  both  Courts  were,  by  conjecture,  more  than  Rs.  1200,  and  that  the 
interest  was  to  be  added,  and,  tlierefore,  calculating  it  at  that  rate,  the  ajipeal  was 
admissible  to  the  Privy  Council. 

The  petition  was  heard  by  Mr.  Walter  Scott  Seton-Karr,  one  of  the  Judges  of  the 
High  Court,  on  tlie  2nd  of  May,  18().'!,  who  made  the  following  Order  : — "  Seeing  that 
the  costs,  when  added,  will  raise  the  sum  in  dispute  bej'ond  the  limit  of  Rs.  10,000, 
this  appeal  is  admitted.     Tlie  amount  of  the  actual  decree  is  Rs.  9793." 

The  appellant  afterwards  applied  for  a  review,  [93]  which  was  on  the  2nd  of 
Oitober,  1863,  refused.  It  did  not  appear  that  any  application  was  made  to  appeal 
from  the  Order  refusing  a  review,  and  the  present  appeal  was  confined  to  the  decree 
of  the  High  Court  of  the  llth  of  February,  1863. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant.  The  right  of  the  Respond- 
ents to  share  in  the  property  in  suit  depends  on  their  proving  a  regular  and  com- 
plete adoption,  according  to  Hindoo  Law,  of  Ramlochun  Doss,  by  Goorooproshad  Doss, 
his  Uncle,  which  fact  they  failed  to  do.  Ramlochun  Doss  was  not,  and  indeed  could 
not,  have  been  legally  adopted  or  given,  inasmuch  as  at  the  time  of  such  alleged 
adoption,  he  was  the  only  Son  of  his  Father,  and,  therefore,  ineligible.  Daftaka- 
Chandrika,  sec.  I.  pla.  20,  21,  27  [Trans,  by  Sutherland].  Strange's  "  Hindu  Law," 
Vol.  I.,  p.  85  [2nd  Ed.].  Which  fact  he  was  well  aware  of,  as  lie  continued  during  his 
lifetime  to  use  his  original  name,  and  he  ])erformed,  as  eldest  Son,  his  natural 
Father's  Shradh  and  obsequial  rites,  and  took  by  inheritance  his  share  of  his 
Father's  estate,  jointly  with  the  Appellant  and  his  other  Brothers.  Even  if  the 
forms  and  rites  of  adoption  had  been  proved  to  have  taken  place,  yet  as  Ramlochun 
Doss  could  not  have  become,  and  was  not  intended  to  be,  an  adopted  Son  (Sudha 
Dattaka)  to  his  Lhicle:  he  must  be  considered  as  having  beeii  merely  affiliated  by 
him,  or  he  might  have  been  Dwyamushyayana,  or  Son  of  two  Fathers.  W.  H. 
Macnaghten's  ''  Hindu  Law,"  Vol.  I.,  p.  71 ;  Strange's  "  Hindu  Law,"  Vol.  L,  pp. 
86,  100  [2nd  Ed.] ;  in  which  case  there  would  be  no  extinction  of  the  [94]  lineage  of 
his  natural  Father,  with  whom  the  filial  relationship  would  continue,  as  well  as  the 
paternal  relation.ship  with  the  Appellant,  who  is  entitled  to  the  entire  property  in 
question,  as  his  only  Brother  and  sole  heir.  The  decree  of  the  High  Court  proceeds 
on  an  erroneous  construction  of  the  language  of  the  Hibbahnamah  made  by  Gooroo- 
proshad Doss,  who  was  an  educated  Hindoo,  in  favour  of  Ramlochun  Doss,  inasmuch 
as  the  meaning  of  the  term  "  Pulluckpootro,"  used  there,  in, describing  him,  means 
Foster  Son  only,  and  not  adopted  Son,  or  which  latter  term  is  always  described 
among  the  Hindoos  by  the  term  "  Pushoo  pootro,"  or  adopted  Son,  or  "  Dattack 
pootro,"  or  a  given  Son.  We  insist,  therefore,  that  the  Principal  Stidder  Ameen  was 
right  in  deciding,  that  the  weight  of  evidence  was  in  favour  of  the  Appellant's  claim, 
that  Ramlochun  Doss  was  not  given  by  his  parents,  or  that  there  was  any  regular 
adoption  by  his  Uncle,  which  contention  is  strongly  corroborated  by  the  latter  having 
deliberately  used  in  the  Hibbahnamah  the  distinctive  term  "'  Unomuttee,"  or  per- 
mission of  the  parents,  instead  of  the  ordinary  and  proper  term  "  Daun,"  gift  of 
parents,  where  a  Son  has  been  actually  given  in  adoption. 

Mr.  Moitimer,  for  the  Respondent. — There  is  a  preliminary  objection  to  this 
appeal  being  entertained.  The  sum  at  issue  in  the  suit  does  not  amount  to  Rs.  10,000. 
Neither  the  decree  of  the  llth  of  February,  1863,  or  the  Order  of  the  2nd  of  October, 
1863,  involve  directly  or  indirectly  any  claim,  demand,  or  question  to  property 
amounting  to  the  value  of  Rs.  10.000  :  nor  has  the  High  Court  made  any  declaration 
as  required  by  the  39th  section  of  [95]  the  Letters  Patent  of  1865,  constituting  the 
High  Court,  that  this  is  a  fit  case  for  appeal  here,  and  no  special  leave  to  appeal 
has  been  granted  by  this  Tribunal.  Mr.  Justice  Seton-Karr  has  improperly  added 
costs  to  make  up  the  appealable  value. 

The  Lord  Justice  Selwyn. — It  would  be  very  prejudicial  to  the  Appellant  to 
allow,  at  this  stage  of  the  appeal,  the  objection  now  urged  to  the  right  of  appeal  on 
the  ground  of  the  want  of  appealable  value.  If  there  is  any  foundation  for  such 
objection,  it  ouglit  to  have  been  taken  wjien  the  petition  of  appeal  was  lodged:  this 
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would  not  only  have  saved  expense,  but  would  have  given  an  opportunity  to  the 
Appellant   to  have  shown  that   there   was   nothing   in  the  objection,   which    is  our 

l>reseiit  opinion. 

Mr.  Mortimer. — Then,  upon  the  merits,  I  sul)uiit,  that  the  adoption  of  Ram- 
lochiin  Doss  by  tioorooproshad  Doss,  was  a  valid  adoption  by  Hindoo  Law,  and  by 
virtue  thereof,  and  in  the  event  that  has  subsequently  happened,  the  Respondents, 
Bishunder  Doss,  Hisheuroop  Doss,  and  Hurrogobind  Doss,  became,  on  the  death  of 
Auundmove  Dossee,  co-iieirs  with  the  Appellant  of  Raudoelain  Do.ss,  and  entitled  as 
such  to  succeed  with  him  to  the  property  left  by  R;unlochun  Doss,  in  equal  shares. 
Adoption,  in  the  event  of  a  Hindoo  having  no  natural  Son,  is  most  important,  and 
tliere  is  a  strong  presumption  in  favour  of  the  adoi)tion  in  this  ca«e.  A  Nephew 
may  perform  the  obsequies  of  his  deceased  l^ncle,  but  it  is  admitted  that  it  is  not  so 
effective  as  those  of  an  adopted  Son.  The  Son  of  a  Brother  is  the  [96]  most  preferable 
to  be  adopted,  Dattaka-Chandrika,  sec.  I.,  pla.  20.  Here  Ramlochun  Doss  filled  that 
character.  It  is  true  that  an  only  Son  cannot  by  Hindoo  Law  be  adopted,  Rajah 
U-pendra  Lai  Hoy  v.  Srhnati  Eani'Prasannamayi  (1  Ben.  Law.  Reps.  App.  Civil-Side, 
221),  but  here  that  objection  cannot  prevail,  as  Ramlochun  Doss  had  other  Brothers. 
If  the  principal  Sudder  Anieen  was  right  in  his  finding  that  the  Hibbahnaman  was 
a  forgery  put  forward  by  Ramlochun  Doss,  which  it  is  submitted  was  not  the  fact 
then  tlie  Respondents,  Bishunder  Doss,  Bishenroop  Doss,  and  Hurrogobind  Doss  were, 
at  the  time  the  suit  was  brought,  entitled,  as  Sons  and  heirs  of  Gungadhur  Doss,  the 
surviving  Brother,  and  heir  of  Goorooproshad  Doss,  to  the  whole  of  the  property 
included  in  the  Hibbahnamah,  three-fourths  of  which  have,  by  the  High  Court,  been 
decreed  to  the  Respondents.  The  Respondents  do  not  claim  under  the  Hibbahnamah. 
but  only  refer  to  it  as  corroborative  testimony  of  Ramlochun  Doss's  adoption.  That 
deed  was  only  intended  as  a  family  settlement  of  the  estate  of  Goorooproshad  Doss, 
and  was  not  prepared  with  that  care  which  it  might  otherwise  have  been. 

The  consideration  of  the  case  stood  over. 

Judgment  was  now  delivered  by 

Tlie  Right  Hon.  Sir  James  W.  Colvile  (July  12,  1S69). — The  question  raised  by 
this  appeal  is  whether  the  Respondents  (the  Plaintiffs  in  the  suit)  are  entitled  to 
recover  from  the  Appellant  three-fourth  shares  of  certain  property,  the  whole  of 
which  he  claims  to  hold  as  the  sole  heir  of  his  natural  half-Brother,  Ramlochun  Doss, 
deceased.  This  property  is  ad-[97]-nutted  to  have  been  part  of  the  separate  self- 
acquired  e.state  of  one  Goorooproshad  Doss,  who  was  the  second  of  three  Hindoo 
Brothers  :  the  elder,  Gungadhur,  lieing  the  Father  of  the  Respondents  ;  the  younger, 
Purmanund,  being  the  Father  of  Ramlochun  Doss,  and  (by  another  Wife)  of  the 
Appellant  and  two  Brothers,  now  deceased.  From  Goorooproshad  Doss,  who  died  in 
January,  1830,  it  passed,  under  the  circumstances  which  will  be  hereafter  considered, 
to  Ramlochun  Doss,  who  died  in  the  month  of  November  of  the  same  year.  He  was 
succeeded  by  his  Widow  and  heiress,  on  whose  death  the  succession  opened  to  those 
who  were  tlien  the  nearest  collateral  heirs  of  her  Husband. 

If  the  right  of  succession  is  to  be  determined  by  the  test  of  natural  consanguinity, 
the  Appellant,  as  the  only  living  half-Brother  of  the  deceased,  is  the  sole  heir.  But 
if,  as  the  Respondents  contend,  Ramlochun  Doss  was  adopted  by  Goorooproshad 
Doss,  so  as  to  cease  to  be  a  member  of  his  natural  family,  and  to  become  the  Son  of 
Goorooproshad  Doss,  then,  in  contemplation  of  law,  the  Respondents  and  the  Appel- 
lant are  related  to  Ramlochun  Doss  in  equal  degree  ;  i.e.,  as  first  Cousins,  and  are 
entitled  to  equal  shares  in  the  property.  Hence  the  determination  of  this  appeal 
depends  upon  the  determination  of  the  question,  whether  the  Respondents  have 
established  that  there  was,  in  fact,  such  an  adoption. 

Tlie  adoption  is  alleged  to  have  taken  place  in  1S04.  The  witnesses  who  have 
deposed  to  it  have  been  treated  b}'  the  Principal  Sudder  Ameen  who  tried  the  cause 
in  the  Court  of  First  Instance  as  unworthy  of  credit.  Their  Lordships  are  not 
prepared  to  say  that  they  have  been  so  treated  unjustly.  [98]  The  testimony  of 
some  of  them  is  directed  to  prove  both  the  original  adoption  in  1804  :  and  that,  in 
the  ceremony  of  boring  the  ears  of  Ramlochun  Doss,  which  took  place  ten  or  eleven 
years  later,  Goorooproshad  Doss  performed  a  part  which  was  inconsistent  with  any 
character  but  that  of  adoptive  Father.     Other  witnesses  speak  only  to  one  or  the 
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other  of  tliese  facts.  They  are  contradieted  by  the  witnesses  for  the  Appellant,  and 
in  this  conflict  of  evidence,  and,  considering  the  ini])utations  cast  on  their  credit 
by  the  .Judge  who  saw  and  heard  them,  their  Lordsliips  are  of  opinion,  that  their 
testimony,  unless  very  strongly  continued  by  the  documents  produced  in  the  cause, 
ciuiuot  bt  taken  to  have  established  tlie  alleged  adoption. 

The  proof  of  another  material  fact,  viz.,  the  existence  at  the  time  of  the  alleged 
adoption  of  an  elder  Brother  of  Ramlochun  Doss,  named  Hajiblochun,  also  mainly 
depends  on  the  testimony  of  the  same  witnesses.  This  fact  is  denied  by  the  Appel- 
lants :  and  it  is  inconsi.stent  with  the  statements  made  by  (Jungadhur,  the  Father  of 
the  Kesjiondeuts,  and  the  eldest  member  of  the  family,  in  IS.'il.  Tiiere  is  no  mention 
of  Rajibloi'lum  in  any  document  of  eai-lier  date  than  the  ])laint  in  this  suit.  And 
their  Liirdsliii)S  are  of  opinion,  that  his  existence  has  not  i)een  jiroved.  and  that 
they  njust  deal  with  this  case  on  the  assumption  that  in  1804,  Kamlocliun  Doss  was 
I  lie  eldest,  if  not  the  only.  Son  of  his  natural  Father. 

Of  the  documentary  evidence  a  large  portion  tends  to  negative  tlie  alleged 
adoption.  The  Kabalas  produced  show  that  between  the  years  1817  and  1825  Ram- 
lochun Doss  purchased  various  small  parcels  of  laud,  sometimes  in  his  sole  name, 
sometimes  in  the  [99]  joint  names  of  himself  and  his  half-Urother,  Puddolochun  ; 
but  that  in  all  such  transactions  he  was  known  and  described  as  the  Son  of  Pur- 
manund  Doss,  his  natural  Father,  and  not  as  the  Son  of  (i-oorooproshad  Doss.  There 
is  no  documentary  evidence,  other  than  Hibbahnamah  afterwards  considered,  which 
shows  that  he  was  ever  held  out  to  the  world  during  Goorooproshad  Doss's  life  as 
the  adopted  Son  of  his  Uncle. 

What,  then,  is  the  confirmation  of  the  Respondents'  case  which  is  to  be  derived 
from  the  terms  of  the  Hibbahnamah,  or  from  the  acts  of  the  Apjiellant  under  it? 
Their  Lord.ships  agree  with  the  learned  .Judges  of  the  High  Court,  and  differ  from 
the  Principal  Sudder  Ameen  in  holding  that  that  instrument  must  be  taken  to  be 
genuine. 

Mr.  Mortimer  has  argued  for  the  Respondents,  that  the  general  effect  of  the 
Hibbahnamah,  and  of  the  contemporary  document  therein  referred  to,  was  a  sort  of 
family  settlement  of  the  property  of  Goorooproshad  Doss.  Their  Lordships  are 
disposed  to  think  that  this  view  of  the  transaction  is  correct.  It  certainly  seems 
true  that  under  colour  of  a  sale  for  Rs.  2000  of  half  the  property  to  the  three  half- 
Rrothers  of  Ramlochun  Doss,  they  took  a  beneficial  interest  of  considerable  value, 
subject  to  the  obligation,  as  the  receipts  show,  of  making  certain  allowances  to  the 
three  Respondents.  But  if  this  be  so,  such  a  disposition  by  Goorooproshad  Doss  of 
his  property  goes  rather  to  negative  than  to  support  the  hypothesis  of  a  formal  and 
absolute  adoption.  It  is  not  likely  that,  if  Goorooproshad  Doss  had  regularly 
adopted  Ramlochun  Doss,  so  as  to  make  him  in  law  his  own  Son,  and  to  deprive  him 
of  a  right  to  participate  in  the  inheritance  of  his  natural  Father,  he  would  have  left 
away  from  him  ten  sixteenths  of  the  [100]  estate.  On  tlie  other  hand,  the  dis- 
position is  reasonable,  if  supposed  to  be  made  by  a  childless  Uncle  desirous  of 
making  some  kind  of  provision  for  all  his  Nephews,  but  of  giving  the  principal 
share  of  his  property  to  a  favourite  Nephew,  to  whom  he  stood  in  some  peculiar 
relation,  short  of  that  of  Father  and  Son. 

The  evidence,  therefore,  of  adoption  to  be  gathered  from  the  Hibbahnamah  is 
to  be  found,  if  anywhere,  in  the  statement : — "  But  as  I  had  no  Son  or  Daughter,  I 
took  you  as  my  Pulluck-pootro  in  the  month  of  Aughran,  1211,  B.  E.,  with  the 
T^nomutty  (permission)  of  your  parents,  for  the  purpose  of  securino-  funeral 
oblations  of  water  and  funeral  cake,  and  having  brought  you  up  like  a  Son,  per- 
formed the  ceremonies  of  your  Sungskar.  etc.,  and  have  constituted  vou  mv 
representative." 

If  these  words  must  be  taken  to  import  a  declaration  of  a  regular  and  ordinary 
adoption,  and  are  incapable  of  any  other  interpretation,  they  are  of  great  weight, 
and  when  coupled  with  the  proof  of  the  action  taken  by  Ramlochun  Doss  under  this 
instr\niicnt.  would  go  far  to  determiTie  the  case. 

Much  has  been   said   of   the  old   presumption   which   arises  from   the   religious 
duty  which  is  upon  every  childless  Hindoo  to  adopt  a  Son.     Their  Lordships  do  not 
deny  the  force  of  that  presumption,  but  they  cannot  .shut  their  eyes  to  the  fact  that 
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chilJU'ss  Hindoo,-  die  daily  witliout  having  fultillod  tliis  obligutiou.  or  made  yjio- 
visioii  for  its  I'ldtilineiit  after  tlieir  death. 

A"aiii,  if  there  is,  on  the  one  hand,  a  ]iresvnni)tion  that  (ioorooproshad  Doss  would 
iierfonn  the  religious  dutj'  of  adojiting  a  Son,  there  is,  on  the  other,  at  least  as 
stron"-  a  presunijition  that  Purnianund  wovdd  not  In-eak  tlie  law  by  giving  in  adoji- 
tion  an  eldest  or  only  [101]  Son,  or  allowing  him  to  be  adopted  otherwise  than  as 
a  Dwvaniushyayana,  or  Son  to  both  his  Uncle  and  his  natural  Father  This  latti-r 
kind  of   adoption   w-ould   not    sever   the  connection   of   the  child   -with    his   natural 

family. 

It"  is  admitted  on  all  hands,  that  the  exjjressions  in  the  Hibbaimamaii  are  nut 
tlioBe  which  properly  import  the  adoption  of  a  Son  by  gift — Dattaco-Pootro — and 
that  it  is  only  by  reason  of  the  gift  that  the  filial  relation  to  the  natural  Father  i> 
extin<'uished":  or  the  right  of  the  Son  in  the  estate  of  the  giver  ceases  is  shown  by 
the  Dattaca  Chandrika,  sec.  II.  art.  19.  The  consulted  Pundits  differ  as  to  the 
interpretation  of  the  expressions  in  the  Hibbahnamah.  All  agree  that  they  do  not 
in  terms  import  the  adoirtion  of  a  "  Dattaca  Pootro  :  "  but  whilst  some  argue  from 
the  direction  as  to  the  performance  of  the  funeral  obsequies,  that  the  person  desig- 
nated as  "  Pulluck  Pootro,"  must  be  taken  to  be  a  "  Dattaca  Pootro ;" 
others  use  that  very  direction  a.s  an  argument  for  the  contrary  conclu- 
sion, because,  in  the  case  of  a  ''  Dattaca  Pootro,"  such  a  direction  would 
have  been  superfluous.  To  their  Lordships  it  appears  that  nothing  is  to  be 
<'athered  from  these  Vyavashtas  but  the  conviction  that  the  Hibbahnamah  in  question 
admits  of  more  than  one  construction.  And  they  think  that  that  construction  of  it 
is  to  be  preferred  which  is  consistent  with  the  presumption  that  Purmanund  did  not 
commit  a  breach  of  duty  by  giving  away  an  eldest,  or  only  Son  :  with  the  fact  proved 
by  the  Kabalas,  tliat  long  after  the  alleged  adoption,  Rauilochun  Doss  continued  to 
be  represented  and  known  as  the  Son  of  Purnianund,  and  with  the  further  fact 
(certainly  not  disproved),  that  he  participated  in  the  inheritance  of  [102]  his 
natural  Father.  Xor  is  it  necessary  to  decide,  whether  Kamlochun  Doss  was  the 
mere  foster  Son  of  Goorooproshad  Doss;  or  was  so  filiated  by  him  as  to  become 
Dwyamushyayana,  since  in  neither  case  would  his  natui-al  relation  to  his  own 
family  be  extinguished.  It  is  .sufficient  to  find  that  the  Hibbahnamah  does  not 
necessarily  affirm  him  to  have  been  "  a  Son  given  and  received." 

It  remains  to  be  considered,  whether  what  was  done  by  Ramloclum  Doss  under 
the  Hibbahnamah  is  inconsistent  with  this  construction.  He  neither  claimed  nor 
took  the  property  of  Goorooproshad  Doss  as  adopted  Son  and  heir-at-law.  He  took 
by  virtue  of  the  Hibbahnamah,  or  deed  of  gift.  The  only  jjlausible  argument 
which  the  Respondents  can  derive  from  his  petition  for  mutation  of  names  is  his 
application  of  the  term  "  Father  "  to  Goorooproshad  Doss.  But  this  is  not  absolutely 
inconsistent  with  the  hypothesis  that  he  was  only  the  foster  Son  of  .Goorooproshad 
Doss  ;  and  is  perfectly  consistent  with  the  theory  that  he  was  the  Son  of  both  Father.s. 
On  the  other  hand,  though  it  may  be  true  that  the  Respondents  are  not  bound  by  the 
statements  of  their  Father,  Gungadhur,  as  they  would  be  if  they  were  claiming 
title  through  him,  yet  those  statements,  made  as  long  ago  as  the  year  1831,  by  the 
senior  member  of  the  family,  are  not  altogether  without  weight.  They  are  not  to 
be  presumed  to  be  false  ;  and  they  both  den}'  that  the  adoption  took  place,  and  affirm 
that  Ramlochun  Doss  was  the  eldest  Son  of  his  Father. 

Upon  the  whole,  therefore,  their  Lordships  are  compelled  respectfully  to  dissent 
from  the  view  taken  by  the  learned  Judges  of  the  High  Court  of  the  effect  of  the 
Hibbahnamah  and  the  other  evidence  in  the  [103]  suit.  They  have  come  to  the  con- 
clusion that  the  Respondents  have  failed  to  estaljlish  that  any  adoption  whicli 
severed  the  relation  of  Ramlochun  Doss  with  his  natural  family  took  place  ;  and 
that  the  superior  title  of  the  Apjiellant  ought  to  prevail.  They  mu.st,  therefore, 
humbly  advise  Her  Majesty  to  allow  this  appeal ;  to  reverse  the  decree  of  the  High 
Court;  and  in  lieu  thereof,  to  direct  that  an  Order  be  made  dismissing  the  appeal 
to  the  High  Court,  with  costs.     The  costs  of  the  appeal  must  follow  the  result. 

Their  Lordships  deem  it  right  to  add  that,  although  they  overruled  the  objec- 
tion to  this  appeal,  which  was  taken  on  the  ground  that  the  amount  in  dispute  was 
below  the  appealable  amount,  because  it  was,  in  their  judgment,  taken  too  late,  tliey 
must  not,  therefore,  be  taken  to  assent  to  the  propriety  of  the  Order  made  by  Mr. 
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Justice  Setoii-Karr,  who,  in  estiiuatiug  the  amount  in  dispute,  took  iTito  foncideration 
the  costs  of  suit  (see  Duunju  Doss  Climnlri/  v.  Kdinanauth  C/iowdri/,  S  Moore's  lad. 
App.  Ca,ses,  262,  where  it  was  held,  that  costs  of  suit  could  not  be  added  to  the  prin- 
cipal sum  and  interest  in  calculating  the  appealable  value  of  Rs.  10,()(l<l.  the  amount 
restricted  by  the  Order  in  Council  of  the  10th  of  Ajiril,  18:i8). 


[104]  H.  A.   HRETT,   Collector  of   S&lmn.— Appellant ;   FJA.XW A.^h'rspom/ent  * 

[June  ;50,  1869]. 

On  appeal  from  the  High  Court  of  Judicature  at  Ma<lrfis. 

Suit  by  a  co-sharer  in  the  income  of  a  charitable  foundation  for  Urahniins,  in 
Knam,  held  in  severalty,  to  recover  from  the  (ioveininent  Collector  the 
amount  of  quit-rent  charged  by  him  in  excess  of  a  Permanent  I'ottah  on  his 
shares.  Held,  that  the  default  of  his  co-sliarers  in  payment  of  their  quit- 
rents,  did  not  authorize  the  Collector  in  re-assessing  the  l'laintiti"s  shares 
at  an  increased  rent. 

Held,  further,  that  the  Court  had  jurisdiction  to  entertain  the  suit,  as  Mad. 
\\eg.  IV.  of  1831,  applies  only  to  suits  brought  to  try  the  validity  of  grants 
emanating  from,  or  confirmed,  or  affected  by,  the  direct  act  of  the  Governor 
,■  in  Council. 

The  facts  of  this  case  and  the  nature  of  the  pleadings  suffiriently  appear  in  tlio 
judgment. 

The  suit  out  of  which  the  apjieal  arose  was  brought  under  Mad.  Keg.  XXX.  of 
1802,  sec.  7,  by  the  Respondent,  a  holder  of  four  shares  of  Xeikarappatu,  a  village 
held  in  Enam  of  a  religious  or  charitable  tenure,  called  Agraharam,  or  maintenance 
allowed  to  Brahmins,  to  recover  from  the  Collector  of  the  Zillah  of  Salem  the  sum  of 
Rs.  335.  9.  2.  collected  from  him,  in  the  years  1853  to  1856  inclusive,  as  being  iu 
excess  of  assessment  under  a  Permanent  Pottali  with  which  his  shares  had  been 
originally  charged;  and  the  difference  between  the  full  rate  at  which  he  had  been  re- 
assessed, and  his  original  share  of  the  rent,  on  the  [105]  ground,  that  he  was  not 
liable  for  the  default  of  the  other  shareholders  of  the  village  ;  on  which  ground  he 
was  re-assessed. 

The  Government  pleaded  to  the  jurisdiction  of  the  Court,  that  as  the  claim 
referred  to  Enam  jirojierty  of  a  charitaljle  character,  and  not  having  lieen  accom- 
panied by  a  written  Order  of  the  Governor  in  Council  as  required  by  Mad.  Reg.  IV. 
of  1831,  the  suit  was  barred  by  the  provisions  of  that  Regulation. 

By  the  decree  of  the  High  Court,  dated  the  5th  of  February,  1866,  Coram,  the 
Chief  Justice,  Sir  C.  H.  Scotland,  and  Mr.  Justice  Innes,  it  was  held,  that  the 
Government  had  no  right  to  resume  the  land  for  re-assessment  under  Mad.  Reg. 
XXVII.  of  1802,  and  the  Court  gave  judgment  for  the  Plaintiff.     Hence  this  appeal. 

The  Respondent  not  appearing,  the  appeal  was  heard  ex  parte,  and  was  aru'ucd 
by 

Mr.  Forsyth,  Q.C..  and  Mr.  Merivale,  for  the  Appellant,  who  contended,  first, 
that  the  village  was  held  jointly,  and  that  the  Respondent  and  the  other  shareliolders 
of  Neikarappatu  Agraharams  were  severally  responsible  for  the  rent  pavable  bv 
each  of  the  shareholdei-s  ;  and  secondly,  that  the  High  Court  was  wrong  in  holding 
that  Mad.  Reg.  .XXVII.  of  1802,  applied  to  the  case,  as  it  was  not  a  resumption  pro- 
ceeding. 

Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  the  Lord  Justice  Giffard  (July  12,  1869).— This  is  an  appeal 
from  a  decision  of  the  High  Court  of  Judicature  at  Madras,  made  on  special  appeal, 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  .Joseph  Napier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  Gift'aid,     Assessor, — The  Riyht  Hon.  Sir  Lawrence  Peel. 
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wherebv  is  reversed  a  decisii))]  nf  the  Civil  Court  of  [106]  Cliittdor  given  in  favour 
of  tlie  Appellant,  the  Defentiant  in  the  original  suit. 

The  appeal  comes  before  their  Lordships  ex  parte,  and  it  is  desirable  to  state 
in  detail  the  case  as  it  is  to  I)e  collected  from  the  pleadings  and  issues,  in  order  that 
the  objections  to  the  judgment  u])pealed  from  may  be  examined  with  reference  to 
the  case  actually  before  the  High  Court. 

The  suit  was  brought  in  the  Zillah  Court  of  Salem  by  the  Plaintifi',  a  Brahmin, 
against  Mr.  Hrctt,  the  then  Collector  of  that  District.  The  plaint  states  succinctly 
the  nature  of  tlie  claim,  which  is  this:  The  Plaintiff  therein  describes  himself  as  a 
co-sharer  of  Neikarappatu  Agraharam,  which  means  a  maintenance  for  Brahmins. 
He  claims  to  recover  Rs.  335.  2a.  2p.,  being  the  rent  collected  from  him  in  excess 
of  the  permanent  Jodikai  Pottah  granted  to  him  by  the  Government.  He  then 
proceeds  to  state  the  circumstances  of  that  grant  as  follows: — "  On  the  assumption 
of  the  Country  by  the  Honourable  Company,  a  permanent  revenue  was  settled  in  the 
time  of  Mr.  Macleod  for  the  four  shares  enjoyed  by  my  ancestors  and  myself  in  the 
said  Neikarajjpata  Agraharam  for  a  long  time;  for  my  one  Karai,  consisting  of 
four  shares,  a  Pottah  has  been  granted  to  the  effect  that  a  Jodikai  revenue  should  be 
paid  to  the  Government  at  53  psigodas  and  7if,  or  Rs.  67.  13a.  2p."  He  then  pro- 
ceeds to  state  the  due  payment  of  his  revenue,  and  that  on  a  pretence  that  arrears 
were  due  on  the  whole  village,  it  was,  inclusive  of  his  shares,  attached  unjustly, 
without  ascertaining  from  whom  the  arrears  were  due,  and  collecting  the  same  from 
the  Defaulters  ;  and  that  a  revenue  in  excess  was  fixed  with  a  difference  of  rates, 
and  was  strictly  demanded,  as  stated  by  him  thereafter  in  his  [107]  plaint.  He  then 
alleges,  that  he  paid  the  money  under  duress  to  avoid  disgrace  and  sale  of  his  lands, 
and  stating  the  excess  exacted  during  three  years  to  be  the  sum  for  which  he  sues, 
he  seeks  to  recover  that  demand,  and  prays  that  the  annual  revenue  for  the  future 
may  be  adjudged  to  be  collected  from  him  under  the  Pottah  of  Mr.  Macleod. 

The  answer  filed  by  the  Acting  Collector  on  behalf  of  Mr.  Brett,  after  stating  the 
object  of  the  plaint,  insists  first  on  a  want  of  jurisdiction  in  the  Court  to  entertain 
the  complaint,  as  it  was  unaccompanied  by  a  written  Order  of  the  Governor  in 
Council  under  the  Mad.  Reg.  IV.  of  1831  ;  and  on  the  other  part  of  the  case  it  prays, 
that  the  suit  may  be  dismissed  for  want  of  due  specification  of  the  particular  lands 
on  which  the  alleged  excess  had  been  imposed. 

A  supplemental  answer  was  subsequently  put  in,  which  states  further,  in  answer 
to  the  complaint,  that  the  village  was  held  not  in  severalty,  but  jointly,  and  that 
consequently  the  shareholders  were  jointly  as  well  as  severally  liable  for  the  quit- 
rent  due  on  it. 

The  reply  insisted,  that  the  settlement  was  made  for  each  plot,  and  a  separate 
Pottah  given  to  each  sharer ;  that  no  joint  Pottah  was  given  for  the  whole,  nor  the 
money  collected  accordingly,  nor  a  joint  receipt  given.  It  contains  liesides  answers 
of  an  argumentative  nature  to  the  objection  on  the  point  of  jurisdiction  which  it 
is  not  necessary  to  state  in  detail. 

The  rejoinder  re-asserts  and  insists  on  the  objection  to  the  jurisdiction  of  the 
Court,  and  concludes  by  saying,  that  the  Defendant  does  not  consider  it  necessary 
to  rejoin  to  any  other  part  of  the  reply. 

Upon  this  state  of  the  pleadings  the  issues  were  [108]  framed.  The  points 
stated  for  the  Defendant  to  prove  are:  — 

First,  that  the  village  was  not  held  in  severalty,  but  jointly. 

Second,  that  the  Plaintiff,  as  a  shareholder,  was  jointly  responsible  with  the 
several  holders. 

Third,  that  the  excess  of  teerwah  was  legally  due,  and  under  what  authority  or 
Regulation. 

It  appears,  therefore,  that  the  Court  imposed  on  the  Defendant  the  oniix  of 
proving  the  legality  of  the  re-assessment,  and  of  showing  under  what  authority  or 
regulation  it  proceeded. 

The  Defendant  did  not  appeal  from  the  framing  of  these  issues  ;  nor  does  it 
now  appear  to  their  Lordships  that,  in  the  framing  of  them,  the  Court  miscarried 
by  imposing  any  species  of  proof  upon  the  Defendant  from  which  the  law  exempted 
him. 
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If  the  new  assessment  was  not  legally  imposed  on  the  Plaintiff,  his  liability  unJor 
the  old  assessment  remained,  and  his  title  to  recover  in  this  suit  was  estiiblished. 

The  Court  of  Salem  decided  in  favoui'  of  tiie  I'hiintitf  on  the  i)oint  of  jurisdiction, 
and  on  the  issues  it  found  in  favour  of  the  Defendant. 

On  appeal  to  the  Civil  Court  of  Cliittoor,  to  which  the  appeal  was  referred  by 
the  Order  of  the  High  Court,  the  decision  ajjpealed  from  was  affirmed. 

The  Plaintiff  then  jireferred  a  sjiecial  ajipeal  to  the  Higli  Court,  and  that  Court 
reversed  the  decision  of  the  Civil  Court  at  Chittoor  on  the  third  issue,  on  tlie  other 
issues  agreeing  with  the  judgments  below.  The  objection  as  to  the  jurisdiction 
was  not  enumerated  amongst  tiie  grounds  of  appeal,  and  was  not  renewed  before 
the  High  Court. 

[109]  The  objection  to  the  jurisdiction  of  the  Court  was,  however,  renewed 
liefore  their  Lordships  on  the  hearing  of  this  appeal.  As  the  proceedings  l)efore 
their  Lordships  disclose  the  grounds  on  which  this  objection  rests,  and  as,  if  valid, 
it  would  apply  to  the  whole  litigation  from  its  inception  to  its  close,  rendering  all 
the  proceedings  null  and  void  alj  initio,  their  Lordships  think  it  right  to  say  that, 
in  their  judgment,  the  decision  of  this  point  in  the  Court  of  First  Instani-e  was 
entirely  correct  ;  and  that  the  Regulation,  which  must  lie  construed  .strictly,  applies 
only  to  suits  brought  to  try  the  validity  of  grants  emanating  from,  or  confirmed, 
or  affected  by,  the  direct  act  and  order  of  the  Governor  in  Council,  and  that  no 
proof  exists  in  the  cause  to  bring  this  Enam  claim  within  the  provisions  nf  the 
Regulation  IV.  of  1831. 

The  .ludgment  appealed  from  was  besides  ini]ieached  for  error  befoi'e  their 
Lordships,  on  these  grounds:  that  the  High  Court  iiad  treated  the  acts  of  the 
Government  as  founded  on  Mad.  Reg.  XXVII.  of  1802 ;  that  they  had  considered  the 
case  as  one  of  resumption,  and  not  as  one  of  forfeiture  ;  and  had  not  given  due  effect 
to  the  Hookoomnamah,  as  evidencing  the  right  under  which  the  Collector  had  acted. 

There  is  some  difficulty  in  their  Lordships'  minds  in  supposing  that  the  High 
Court  would  have  dwelt  so  much  on  the  Regulation  in  (juestion,  had  it  not  been 
in  some  manner  relied  on  for  the  then  Respondent.  It  must  be  remembered  that 
the  third  issue  imposed  on  the  Defendant  the  necessity  of  showing  under  what  law 
or  Regulation  he  had  acted  in  varying  and  augmenting  the  old  assessment  on  the 
[110]  Plaintiff"s  shares;  and  the  Court  was  entitled  to  receive  di.stinct  information 
on  that  point.  Had  the  power  exercised  in  this  instance  been  an  acknowledged 
power  of  the  (Government,  acted  on  and  submitted  to  in  that  part  of  the  Country, 
the  Collector  could,  in  the  opinion  of  their  Lordships,  have  had  no  difficulty  in 
proving  its  continued  exercise.  Had  it  grown  up  as  a  custom  of  the  Country, 
though  without  any  written  law  to  sanction  it,  the  terms  of  the  issue  were  wide 
enough  to  admit  proof  of  such  custom  as  legalizing  the  acts  complained  of.  The 
High  Court,  however,  states  in  its  judgment,  that  no  such  proof  was  produced,  and 
none  has  been  presented  to  their  Lordships  beyond  the  Hookoomnamah  on  which  Mr 
Forsyth  mainly  relied. 

Their  Lordships  are  anxious  to  guard  themselves  from  lieing  understood  as 
questioning,  or  in  any  way  drawing  into  doubt,  any  practice  which  that  instrument 
may  indicate  as  to  Enamdars.  Such  an  instrument  being  only  a  direction  from  a 
Government  Board  or  Officer  to  others  engaged  in  the  Revenue  Department  cannot 
indeed  create  of  itself  any  new  law,  or  impose  any  new  obligation  on  existing 
tenures  from  which  they  were  antecedently  free  ;  but  it  may  indicate  in  many  cases 
subsequent  to  it  the  terms  of  engagements,  and  be  proof  of  conditions  of  tenure  in 
such  cases. 

As  to  Enams  of  an  admitted  precarious  tenure,  it  might  serve  as  notice  of  an 
intention  to  resume  them  on  failure  of  the  obligation  of  the  Enamdars  to  pay  their 
actual  assessment.  This  ca.se,  however,  must  be  determined  ou  the  facts  alleged 
and  proved.  The  Plaintiff  alleges  his  tenure  to  l)e  ancient, — antecedent,  indeed, 
to  the  assumption  of  the  Country  [111]  by  the  East  India  Company;  he  admits, 
indeed,  that  the  lands  held  by  him  were  re-assessed  by  Mr.  Macleod, 
but  he  .states  that  assessment  to  be  permanent,  and  that  he  held  a  per- 
manent tenure  under  a  Pottah  from  Mr.  Macleod.  This  case  is  incon- 
sistent with  an  assessment  variable  at  the  will  of  tlie  Government.  The  Defendant 
nowhere  denies  in  his  pleadings  the  permanency  of  the  tenure  in  this  sense,  nor 
pleads  that  the  Enam  was  in  its  nature  i-evocable  at  pleasure,  or  that  the  assessment 
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could  he  raised  at  the  pleasure  of  tlio  (lovornuifiit  :  he  |ileads>  only  tiiat  the  village, 
thouj^'ii  enjoyed  in  shares,  was  held  jointly  and  not  in  severalty,  and  so  the  Plaintiff's 
share  was  liable  for  defaults  of  other  shureiiolders. 

Mr.  Forsytii  argued,  correctly,  that  this  increase  of  assessment  was  not  pro- 
perly a  resumption  proceeding.  But  in  this  particular  case  the  Government  claims 
a  rigiit  to  increase  the  assessment  on  one  who  holds  under  an  ancient  and  permanent 
tenure  (for  that  averment  is  not  denied),  by  reason  of  a  default  not  arising  from 
himself  or  any  person  holding  his  share.  This  is  not  a  common  incident  of  tenure, 
and  is  not  involved  in  the  right  to  hold  the  whole  lands  as  hypothecated  for  the 
whole  rent,  though  shares  are  held  in  severalty  and  subject  to  several  assessments  ; 
it,  therefore,  lies  on  the  Defendant  to  prove  by  what  authority  this  increase  in  the 
amount  of  the  rent  has  been  made.  The  ordinary  remedies  for  revenue  in  arrear 
fall  .short  of  such  a  power ;  the  non-payment  of  revenue  may  arise,  from  causes 
implying  only  the  misfortune  of  the  holder,  and  in  reason  and  justice,  in  the 
absence  of  contract  or  consent,  a  forfeiture  should  not  be  implied  from  a  mere 
default  of  that  nature,  still  less  should  the  terms  of  an  instrument  [112]  alleged 
to  evidence  a  right  to  declare  a  forfeiture  be  constructively  enlarged.  Now,  If 
the  terms  of  the  Hookoomnamah  be  referred  to,  they  do  not  necessarily  include  such 
a  case  as  the  present.  They  are  capable  of  being  read  as  extending  only  to  the 
forfeiture  of  the  shares  of  the  actual  defaulters;  in  express  terms  the  case  of  a 
co-sharer  under  a  separate  assessment,  and  not  in  default,  is  not  included  in  it, 
and  its  language  would  not  lead  one  in  such  a  case  to  consider  it  as  meant  to 
subject  Iiini  to  its  operation.  Furthermore,  the  Court  rightly  observes  that,  by 
reason  of  its  posteriority  in  time  to  the  tenure  of  tlie  Plaintiff,  that  tenure  cannot 
become  subject  to  its  operation ;  and  their  Lordships  concur  in  the  opinion  ex- 
pressed by  the  High  Court  on  this  point.  Their  Lordships  think,  that  a  power  of 
such  an  exceptional  and  anomalous  kind  as  that  which  has  been  brought  into 
operation,  and  insisted  on  in  this  case,  ought  to  be  shown  to  have  a  certain  and 
legal  origin,  and  cannot,  in  the  absence  of  any  Statute,  or  Regulation — none  such 
appears  to  exist — be  presumed  or  established  by  a  Court  upon  anything  short  of 
clear  evidence  of  its  continued  exercise  and  prevalence.  There  has  been  no  evidence 
amounting  to  proof  of  anything  of  the  kind. 

For  these  reasons  their  Lordshi]jS  will  liumbly  recommend  to  Her  Majesty  that 
the  appeal  be  dismissed. 


[113]    RAJAH    SURANENI    VENKATA    GOPALA    NARASIMHA    ROW,    BAHA- 
BOOR—Appelkinf;  RAJAH  SURANENI  LAKSHMA  VENKAMA  ROW.— 

Rrsjyomlenf  *  [July  13,  1869J. 

On  appeal  from-  the  High  Court  of  Judicature  at  Madras. 

By  the  Hindoo  Law,  an  agreement  for  a  partition  of  joint  estate  is  good  without 
actual  division  or  separate  seizen  of  the  divided  estate,  and  such  agreement 
can  be  enforced  [13  Moo.  Ind.  App.  132]. 

A  Samakha,  or  agreement  was  entered  into  by  two  Brothers,  who  constituted 
a  joint  Hindoo  family  for  a  division  of  the  joint  ancestral  estate.  No  actual 
division  took  place,  or  separate  seizen  by  the  co-sharers  of  the  estate,  but  the 
agreement  was  partly  acted  upon,  by  separate  perception  of  the  rents,  and 
the  parties  also  lived  separately.  Held,  that  the  agreement  operated  as  a 
division  of  the  joint  estate. 

The  distinction  between  the  Bengal  and  Benares  Schools  as  to  the  right  of 
children  to  claim  partition  of  the  family  estate  in  the  lifetime  of  their 
Father  discussed. 

The  case  of  Katama-  Nate.hier  v.  The  Rajah  of  Shivagunga  (9  Moore's  Ind.  App. 
Cases,  543)  distingui,shed  and  commented  on  [L3  Moo.  Ind.  App.  140]. 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  .Joseph  Napier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  Giffard.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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The  tiuo.stions  involved  in  tliis  appeal  arose  upon  a  suit  instituted  in  the  Civil 
Court  of  (iuntoor  bj  the  Appellant,  to  recover  from  the  Respondent,  the  Widow  of  his 
deceased  Brother,  1^  share  of  the  zeinindary  of  Mailavarani,  and  the  Trusteesliii- 
of  certain  Pagodas  at  Dwaraka,  Tiruniala,  and  Mailavarani,  which  the  Ai)pellant 
alleged  had  heen  wrongfully  delivered  over  by  the  revenue  autliorities  to  the  Re- 
spondent, in  accordance  with  a  Ccrtilicato  granted  by  the  Civil  Court  of  Masulipatani. 
The  Appellant  claimed  to  [114]  have  his  right '  recognized  to  1^  share  of  the 
zemindary,  and  to  the  Trusteeship  of  the  Pagodas,  alleging  that  he  was  undivided 
at  the  demise  of  his  Brotlier.  although  he  admitted  that  there  had  been  a  Samakhya, 
or  agreement,  dated  the  5th  of  January,  1855.  for  a  division  of  the  joint  estate. 

The  Respondent,  by  her  answer,  alleged  that  the  Appellant  had  nor  the  right 
claimed  by  him,  on  the  ground  that  he  had  been  adopted  into  another  family; 
and  tliat  there  had  been  a  complete  division  under  the  Samakhya,  between  tiie 
Appellant  and  the  Respondent's  Husband.  That  the  Sanuikhya  had  not  only  been 
admitted  by  the  Appellant,  but  was  also  confirmed  l)y  a  decree  (jf  the  Sudder  Court. 
She  further  pleaded,  that  the  Civil  Court  had  granted  a  Certiticate  declaring  lier  to 
1)6  the  heiress  of  her  Husband,  Rajah  Jaganatha  Lakshma,  which  Certificate  had 
been  confirmed  by  the  Sudder  Court,  and  that  the  Board  of  Revenue  made  over  to 
her  accordingly  the  1;^  share  of  the  zemindary,  aad  the  Trusteeship  of  the  Pagodas. 
She  also  alleged,  that  her  Husband,  after  the  division,  had  made  a  Will,  bequeathing 
to  her  the  property  the  Appellant  claimed. 

The  main  issue,  settled  by  the  Civil  Court,  was,  whether  any  division  of  the 
joint  estate  had  ever  taken  place,  according  to  the  terms  of  the  Samakhya,  between 
the  Appellant   and  the   Respondent's  Husband. 

This  instrument  purjiorted  to  be  an  agreement  between  the  late  Husl)and  of 
the  Respondent  and  tlie  Appellant,  Sons  of  the  late  Rajah  Suraneni  Venkatapati 
Rayannagaree,  Zemindar  of  Mailavarani,  etc.,  whereby,  after  reciting  that  they 
had  disputed  with  each  other  about  their  shares  in  the  House,  grounds,  [115]  right 
to  the  zemindary,  etc.,  which  thej'  then  possessed,  and  that  they  had  agreed  to  ai-t 
for  themselves,  according  to  the  decision  made  by  Rajah  Sulihauadri  Appa  Row 
Garee,  to  whom  the}'  had  referred  their  disputes  regarding  the  same,  and  had 
presented  an  arzi  to  T.  D.  Lushington,  Esq.,  on  the  2nd  of  November,  1853,  and 
that  they  both  came  to  Rajah  Suljhanadri  Appa  Row  Garee,  and  entered,  before 
him,  into  an  agreement,  that  they  might  not  again  dispute  about  the  property. 
This  agreement  was  in  these  terms: — "It  is  stated  in  the  arzi  presented  to  the  then 
Collector  of  Masulipatam,  on  the  10th  of  November,  1849,  and  in  the  motion  we  have 
presented,  on  the  23rd  of  October,  1849,  to  the  Zillah  Court  of  Masulipatam,  in 
suit  No.  17  of  1844,  that  we  have  already  arranged  to  retain  jointly  the  zemindary 
right  in  the  Mutha  of  Mailavaram,  and  in  the  village  of  Narasaiya  Gudem,  that 
•laganatha  Lakshma  Row  the  elder,  should  enjoy  one  and  three-quarter  share, 
inclusive  of  his  jayestabhagam  (share  allotted  to  one  in  consideration  of  his  right 
of  primogeniture),  and  that  the  younger,  Venkata  tiopala  Narisimha  Row,  one 
share.  But  as  it  was  stipulated  that  we  should  divide,  according  to  the  afore- 
mentioned shares,  the  amounts  remaining,  after  deducting  the  expenses  of  livelihood, 
servants'  wages,  etc.,  which  were  usually  incurred  from  the  surplus  amount  remain- 
ing, after  paying  the  peshkash,  as  the  wages  of  the  servants  employed  by  both  of 
us  respectively,  and  other  expenses,  were  equal  and  borne  out  conjointly,  as  it 
would  not  only  tend  to  further  disputes  if  it  is  allowed  to  remain  jointly,  but  also 
to  diminish  the  improving  state  of  the  Talook,  we  have  arranged  that  our  joint 
enjoyment  should  cease  hereafter  ;  that  the  right  of  each  [116]  should  be  enjoyed 
separately  by  hira  ;  that  the  property  should  be  divided  between  Jaganatha  Lakshma 
Row  and  Venkata  Gopala  Narasimha  Row,  the  former  to  take  1:^  share,  inclusive 
of  his  jayestabhagam.  and  the  latter  one  share;  that  although  the  other  villages 
were  divided  on  a  consideration  of  their  list,  yet  the  two  villages  of  Mailavaram  and 
Xarasayagudem  should  be  divided  equally  according  to  the  said  shares,  fixing  their 
boundaries  ;  that  each  of  us  should  improve  his  respective  portion  of  property,  and 
enjoy  the  same  with  such  right  as  to  alienate  the  same  to  others  by  sale,  gift,  etc., 
and  that  each  of  us  should  bear  his  own  expenses.  Further,  we  have  entered  into 
the  arrangement  that,  although  our  Father  has  provided  us  resi>ectively  with 
dwclling-liouses,  upstairs,  etc.,  suitable  to  our  position,  yet  Venkata  Gopala  Nara- 
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•imha  Row,  not  having  a  sufficient  House  to  live  in,  the  elder,  Ja^'anatha  l.akshnia 

Kow  executed  a  document  for  Rs.  2500  to  the  former,  to  enable  him  to  build  those 

Houses,  etc..  and  paid  to  him  a  portion  of  that  sum,  that  the  balance  is  not  to  be 

paid  to  Venkata  (iopala  Narasiniha  How  by  Jaganatha  Lakslinia  Row  ;  but   in  lieu 

of  which  Jaganatlia   l>akslima   Row  should  give  up  to  Venkata  (iopala  Narasiniha 

Row  the  verandah,  togetiier  with  tlie  em])t.v  ground  on  the  south  thereof,  situate 

on  the  south  of  the  southern  kotti  (room)  of  the  divankhana  (hall),   in  the  use  of 

Jaganatha    Lakshnia    Row,    and    lying    within    tlie   boundaries    of   the    House    and 

grounds,  stated  in  the  motion  ])resented  by  us,  that  the  House,  ground,  upstairs,  etc., 

which  are  situate  nortli  of  the  wall,  described  in  the  motion  as  tlie  partition  wall, 

joining  the  western  wall  of  tlie  fort,  and  running,  eight  yards  inside  the  southern 

line  of  the  gate,  should   [117]  be  occupied  liy  Jaganatha   Lakshnia   Row  ;  that  the 

House,  ground,  bungalow,  and  others,  situate  on  the  south  side,  should  be  held  by 

Venkata  Gopala  Narasiniha  Row;  that  out  of  the  three  openings  in  the  partition 

wall,  the  middle  one  should  be  allowed  to  be  used  by  Venkata  Gopala  Narasiniha 

Row,  until  the  2nd  Vaisaklia  Bahulam  of  Rakshasa  (5th  of  May,  1855),  within  which 

he  is  to  erect  a  similar  devarani,  or  main  gate,  that  the  remaining  two  openings 

should  be  presently  shut  up,  and  the  shutters  of  the  windows  on  the  south,  and  the 

doors  in  the  southern  wall  on  the  west  of  the  upstairs,  and  the  doors  of  the  southern 

gate  of  the  southern  room  of  the  Divankhana,  be  pi-esently  nailed  up  by  Jaganatha 

Lakshnia  Row,  who  is  to  shut  them   up  within  one  year  from  this  date.     That  if 

Venkata  Gopala  Narasiniha  Row  fails  to  erect  the  aforesaid  Limhadwaram  within 

the  2nd  Vysaklia  Bahulam  (5th  of  May)  aforesaid,  Jaganatha  Lakshma  Row  should 

be  at  liberty  to  shut  the  third  opening  :  and  that  hereafter  each  of  us  should  form 

Houses,  etc.,  according  to  his  wish,  enjoying  his  right  separately  for  generations. 

without  disputing  with  the  other,  and  with  lilierty  to  alienate  them  by  sale,  gift, 

etc.     We  have  arranged  that  Venkata  Gopala  Narasiniha  Row  has  for  ever  nothing 

to  do  with  the  Dharmakartaship  of  the  Pagoda  of  Dwaraka  Tirumala.  in  Chintala- 

pudi  Pargana,  but  Jaganatha  Lakslniia  Row  should  look  after  it.  and  hold  it  for 

successive  generations,  and  that  the  affairs  of  the  Pagodas  of  Mailavaram  village, 

should   be  conducted   jointly   by   Jaganatha   Lakshma    Row,    and   Venkata   Gopala 

Narasiniha  Row.     Therefore,  we  shall  appoint  two   Gomashtahs   respectively,   and 

jointly  conduct  the  affairs,  dividing  the  expenses  [118]   and  profits  according  to 

the  afore-mentioned  shares.     With  respect  to  the  maintenance  of  our  stepniother, 

Cliallayagarii,  we  have  arranged  that  until  our  Talook  is  put  into  our  possession, 

any  one  of  us  with  whom  she  chooses  to  remain  should  continue  to  protect  her.     That 

after  the  Talook  is  put  into  our  possession,  we  shall,  without  failure,  continue  to 

pay  her.  according  to  our  respective  shares,  Rs.  23  a  month  for  her  maintenance, 

clothes,   and  other  expenses;  that  the   House  at   Mailavaram,   in   which   siie  lived, 

should  be  left   for  her  occupation,   and  that   after  her   demise  we  shall  take   and 

divide  all  her  property  between  us,  according  to  the  above-mentioned  shares.     Our 

Father  during  his  lifetime  gave  away  the  chattels  which  he  possessed  to  each  of 

us  as  we   required,   but   tliey   were  subsequently   used   for   his   funeral   rites,   etc.  : 

we  shall  never,  therefore,  claim  from  each  other  the  same.     In  recovering  the  real  and 

personal  property  of  our  Uncle's  Wife,  Venkataramaiya,  we  Ixith  shall  lay  out  for 

costs  according  to  our  shares  as  afore-mentioned,  and  institute  a  regular  suit.     If 

we  succeed  in  getting  the  projjerty,  we  shall  divide  the  same  among  us,  according 

to  the   above-mentioned   shares.     As  w&   have  thus   made   a   settlement   about   our 

affairs  in  the  presence  of  Rajah  Subanadri  Appa  Row,  and  as  we  have  of  our  free 

will  agreed  to  conduct  ourselves  properly,  without  quarrelling  with  each  other,  and 

to  enjoy  ourselves   according  to  the   above-mentioned   shares,  the   attached   estate, 

consisting  of  the  Mutta  of  Kaikalar,  Bhujubalapatnaiii  Zumniidi,  China  Panduka, 

and  Velavadam,  as  well  as  the  Pergunnah  of  Clieautlapudi,  if  the  Government  is 

pleased  to  restore  the  same  to  us  on  new  terms  we  shall   act  up   to  those  terms. 

Further,  we  have  arranged,  that  if  [119]  either  of  us,  or  our  heirs,  raise  olijection 

to  any  of  the  said  terms,  such  shall  not  be  admitted  by  the  autliorities.  and  that 

such  of  us  shall  continue  to  enjoy  our  respective  rights  for  successive  generations, 

with  liberty  to  alienate  the  same  by  sale.  gift,  or  otherwise.     We  have  executed  this 

Samakya  with  our  free  will.     Furthermore,  we  are  bound  to  pay  off  the  debt  due  to 
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Rajah  Sul)lianadri  Appa  Row,  IJaliadoor,  on  tlio  inoitgage  of  Mailavarain  Muttii, 
according  to  our  above-mentioned  sliares." 

Afterwards,  on  the  28th  of  July.  1859,  Rajah  Jaganatha  Lakshina  Row  made  his 
Will,  the  material  part  of  which  was  in  the  following  terms:  — 

•■  As  the  heirship  rest  in  my  Wife,  according  to  Hindoo  Law,  my  funeral  rites, 
as  well  as  the  affairs  to  be  conducted  afterwards,  should  be  performed  througli  my 
Wife.  Having  already  divided  into  two  shares  the  whole  estate  of  Mailavaram 
Paragana,  etc.,  and  represented  the  sanie  to  the  ar.thoritie-s,  I  and  my  younger 
Brother,  Venkata  (iopala  Narishma  Rao,  have  l)eeii  living  se|)arate  :  con.sequently, 
my  younger  Brother  has  no  occasion  to  interfere  with  my  estate.  As  tlie  Paragana 
of  Mailavaram  is  placed  under  Zuft  for  the  settlement  of  debt  contracted  by  my 
Father  with  Rajah  Subiianadri  A]i]ia  Rao,  Bahadoor.  1^  sliare  siiould  go  to  my 
Wife,  and  1  share  to  my  younger  Brother,  after  the  discharge  of  the  debt,  according 
to  tiie  document  passed  between  him  and  myself.  My  Wife  should,  as  by  Mamul, 
celebrate  the  festivals  performed  by  me  for  the  Deity  at  Mailavaram,  and  hold  tiic 
wardenship  of  the  Pagoda  at  Dwaraka  Tarumala.  Thus  the  affairs  sliould  be 
managed." 

There  was  conflicting  evidence  as  to  whether  the  [120]  estate  had  been  divided, 
but  it  appeared  that,  notwithstanding  the  Samakhya,  or  agreement,  tliere  had 
been  only  a  partial  division,  for  although  the  Brothers,  after  the  agreement,  lived 
separately,  yet,  as  the  landed  estate  was  mortgaged  by  their  Father,  and  tlic  Mort- 
gagee was  in  possession,  no  division  by  metes  and  bounds  of  the  real  estate  had  taken 
place.  The  Plaintiff'  examined  witnesses  to  prove  that  he  never  had  been  adojited 
by  Rajah  Venkata  Ragava  Rao,  or  any  other  person,  that  there  never  was  a 
division  of  the  zemindary  of  Mailavaram  Mutta.  or  other  jiroperty  derived  from 
their  Father  ;  and  that  it  was  custonniry  among  families  of  rank  in  that  jiart  of 
India  to  take  their  meals  separately,  and  live  separately,  to  some  extent,  without 
actually  aft'ecting  a  division,  and  that  the  obsequies  of  their  Father,  Rajah  Suraiieni 
Venhatapati  Rao,  were  jierformed  by  his  two  .Sons. 

On  the  22nd  of  December,  1864,  the  suit  came  on  for  licaring  before  Messrs. 
Elliot  and  Hodgson,  the  Civil  Judges  of  the  Court  of  Guntoor.  by  whom  the  following 
judgment  was  pronounced  :^ — 

"  First — the  Plaintiff'  brings  this  suit  to  have  his  right  established  to  the  whole 
estate  of  the  Mailavaram  Mutta,  and  to  the  Trusteeship  of  the  Pagoda  of  Dwaraka 
Tirupati  and  Mailavaram.  The  Plaintiff'  states,  that  the  Defendant's  late  Husband, 
Jaganatha  Lakshma  Row,  and  himself  are  the  Sons  of  the  late  Rajah  Suraneni 
Venhatapati  Rao,  who  left  a  Will  dated  March,  18i5,  to  the  eft'ect  that  his  estate 
was  not  to  be  divided,  but  to  be  enjoyed  equally  by  his  two  Sons,  and  that  this 
deed  was  produced  before  the  Collector  of  the  District  with  their  perfect  consent. 
That  after  their  Father's  death,  they,  during  1849,  entered  into  an  agreejuent  to 
divide  the  surplus  funds  [121]  of  the  Mutta  into  tw-o  unequal  portions,  and,  in 
1855,  they  agreed  that  the  estate  itself  should  be  divided  between  them  in  similarly 
unequal  shares,  Ijut  the  Defendant's  Husband  died  in  1859,  before  such  division  had 
taken  place.  The  Defendant  states  that,  as  the  Plaintiff'  was  adopted  on  tlie  28th 
of  August,  18.31,  by  Rajah  Venkata  Ragava  Rao,  he  is  not  entitled  to  any  share  in 
his  natural  Father's  estates,  but  that  her  late  Husband,  through  sheer  generosity, 
agreed,  by  a  Samakhya,  dated  the  6th  of  January,  1855,  to  give  his  younger 
Brother,  the  Plaintiff",  a  .share  of  his  Father's  property,  retaining  for  liimself  IJ 
share;  the  property,  too,  in  their  possession  was  divided,  and  the  Plaintiff  cannot 
claim  anything  beyond  that  one  share.  The  Court,  after  discussing  the  question 
of  the  adoption  of  the  Plaintiff  into  another  family,  arrives  at  the  conclusion, 
that  the  contemplated  adoption  of  the  Plaintiff'  by  Rajah  Venkata  Ragava  Rao  never 
actually  took  place.  The  next  issue  is,  whether  the  family  is  divided  or  not.  It 
appears  from  the  Plaintiff"s  documents,  that,  at  the  desire  of  their  Father,  the 
Plaintiff  and  Defendant's  late  Husband  agreed  to  enjoy  the  zemindary  estate 
jointly  and  equally,  without  thinking  of  division  ;  Ijut,  after  the  death  of  their 
Father,  they  mutually  consented  to  divide  the  profits  of  the  estate,  seven  shares 
being  allotted  to  the  Defendant's  late  Husband  on  the  score  of  primogeniture,  and 
four  .shares  to  the  Plaintiff;  but  to  continue  in  the  enjoyment  of  their  dwelling- 
houses,  as  allotted  by  their  Father.     That  the  parties  eventually  entered  into  a 
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new  agreement,  dated  tlie  atli  of  January,  i85,j,  to  the  effect,  that  the  estate  should 
l)e  divided,  five  shares  goiu'r  to  the  Defendant's  late  Husband,  and  four  [122] 
shares  to  the  Plaintiff'.  The  Defendant  asserts  that  such  division  actually  took 
place  prior  to  her  Husbands  death,  whiiii  occurred  in  1850.  But  she  admits  that 
the  landed  estate  of  Maihivaram  Mutta  and  Narasavagudem,  referred  to  in  that 
agreement,  were  not  divided,  but  onh-  certain  dwolliny-houses,  etc."  The  jud<:- 
luent  then  proceeded  to  comment  on  the  evidence  given  by  the  Defendant,  and  stated 
that,  under  all  the  circumstances  of  the  case,  the  Court  was  of  opinion  that  no 
actual  division  of  any  property  iiad  taken  place,  but  that  the  litigant  parties  had 
occupied  difi'erent  portions  of '  the  dwelling-houses,  a  custom  connnon  in  families 
of  Zemindars,  but  not  amounting  to  any  proof  of  the  family  being  truly  divided 
(referring  to  pars.  282,  283.  284  of  Strange's  "Manual  of  Hindoo  Law");  and 
decided  that,  for  the  foregoing  reasons,  the  Plaintiff's  right  to  the  entire  estate  of 
the  Mailavaram  Mutta.  and  the  Trusteeship  of  the  pagodas  in  question,  was  to  be 
recognized,  and  the  Defendant  was  ordered  to  pay  all  costs  of  suit. 

file  Defendant  appealed  to  the  High  Court  at  Madras,  against  this  decree,  on  the 
grounds:  first,  that  the  decision  of  the  Civil  Court  was  against  the  weight  of 
evidence;  second,  that,  on  a  full  appreciation  of  the  evidence,  the  Defendant  was 
entitled  to  a  decree;  third,  that  the  evidence  estalilished  the  adoption  of  the  Plain- 
tiff into  another  family  ;  fourth  that,  if  he  was  so  adopted,  he  was  not  entitled  to 
any  portion  of  the  estate ;  fifth,  that  the  Defendant,  as  heir  to  her  Husband,  had  been, 
and  was.  under  any  circumstances,  entitled  to  the  benefit  of  the  Will  of  her  Husband's 
Father  :  sixth,  that  such  'Will  was  valid  in  Hindoo  Law  ;  seventh,  that  such  dis- 
position of  the  profits  of  the  estate  had  been  long  recognized  and  acquiesced  in  by 
[123]  hoth  the  Defendant's  Husband  and  his  Brother,  the  Plaintiff;  eighth,  that 
the  Defendant  was  also  entitled  to  the  benefit  of  the  agreement  of  the  year  1849  : 
ninth,  that  the  Defendant  was.  in  equity,  entitled  to  a  specific  performance  of  the 
agreement  of  1855. 

On  the  25th  of  January.  1866,  the  appeal  came  on  for  liearing  before  Mr.  Justice 
Frere  and  Mr.  Justice  Holloway.  when  the  Court  delivered  the  following  judgment  :  — 
"  This  was  a  suit  to  recover,  by  the  Plaintiff.  Brother  of  Jaganatha  Lakshma  Row. 
from  his  Widow,  the  Defendant,  1 J  share  of  the  Mailavaram  Mutta.  which  he  alleged 
to  have  been  wrongfully  delivered  by  the  Revenue  Authorities  to  the  Defendant,  in 
accordance  with  a  Certificate  granted  by  the  Civil  Court  of  Masulipatam.  The 
Plaintif?  alleged  that  he  was  undivided,  althougli  there  was  an  agreement  for  a 
division.  The  Defendant  answered  that  the  Plaintiff  was  adopted  into  another 
family  ;  but  it  was  admitted  in  appeal  that  the  judgment  of  the  Chief  Judge  nega- 
tiving this  statement,  could, not  be  successfully  assailed.  She  further  pleaded,  that 
there  was  a  complete  division  under  the  agreement  of  1855,  and  that  her  Husband, 
after  division,  made  a  Will  bequeathing  to  her  what  the  Plaintiff  now  claims.  The 
Civil  Judge  found  separate  residence,  but  that  there  was  no  actual  division  of  the 
estate  ;  and,  on  the  authority  of  pars.  282,  283,  and  284  of  Mr.  Justice  Strange's 
■  Manual  of  Hindoo  Law,'  decided  that  the  family  was  undivided,  and  decreed  for  the 
Plaintiff.  The  import  of  those  passages  is,  that  nothing  short  of  actual  seisin  oi 
the  divided  property  will  constitute  division,  and  that  an  agreement  to  divide  is 
altogether  inoperative.  It  appears  clearly,  that  at  the  period  of  execution  of  the 
agieement  in  (piestion.  [124]  the  estate  was  not  in  possession  of  the  Plaint 'iT  and 
his  deceased  Brother,  but  was  actually  under  attachment,  and  it  further  apptai-s 
ficm  evidence  adduced  in  the  suit  for  a  Certificate  between  the  same  parties,  that 
the  property  had  been  mortgaged,  and  was  in  possession  of  the  Mortgagee.  The 
r-^s'ult  of  the  doctrine  would,  therefore,  be,  that  no  partition  wv-  at  that  time  pes- 
sible,  how  beneficial  soever  to  the  parties.  In  Eewan^  Persad  v.  Mussamat  Radha- 
Beehy  (4  Moore's  Ind.  App.  Cases,  137),  a  case  from  a  Province  governed  by  the 
Benare,-^  rule  of  law,  the  Judicial  Committee,  confirming  a  decision  of  the  Sudder 
Court  of  Agra,  held  the  Widow  of  a  deceased  divided  Brother  entitled  to  take  a  share 
of  an  estate  to  which  he  and  his  Brother,  the  resisting  Defendant,  were  entitled  in 
remainder,  although  the  Hu.sband  had  died  in  the  lifetime  of  the  tenant  for  life. 
This,  therefore,  is  a  distinct  decision,  that  partition  may  be  effected  without 
physical  possession  of  the  property  parted.  This  was  a  share  still  to  be  ascertained 
precisely,  as  is  that  in  the  present  case  :  it  was  a  vested  interest  in  an  undiv.ided  half- 
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share  which  the  Court  decreed.  Several  passages  uf  the  judgment  also  strongly 
contiict  with  the  su]iposed  principle  tliat  has  been  applied  in  the  present  ease.  If 
the  judgment  is  supposed  to  go  upon  tiie  distinction  that  delivery  in  this  case  was 
not  possible,  that  principle  is  equally  applicable  to  the  jnesent  case.  If  weight,  too, 
as  in  some  decisions  of  the  late  .Sudder  Court, -was  given  to  the  fact  that  there  had 
been  partial  division,  that  circumstance  is  also  to  be  found  in  the  present  case,  for 
the  Judge  has  found  separate  residence,  and  as  the  Deed  for  division  shows,  that 
separate  residence  was  procured  by  a  division  of  a  portion,  at  all  events,  of  the  [125] 
real  property.  Feeling  a  strong  impression,  after  carefully  searching  all  the 
authorities  witliin  our  reach,  that  there  exists  in  the  Hindoo  Law  ajiplicablc  to  this 
part  of  India,  no  authority  that  the  most  solemn  agreement  to  divide  property  is 
absolutely  ineffective,  if  there  lias  not  been  an  absolute  pln-sical  apportionment  to 
each  Claimant  of  his  respective  share,  we  requested  the  Vakeel  for  tlic  Respondent 
to  furnisli  us  with  any  such  authority,  if  he  could  tind  one.  He  has  finally  produced 
two  passages,  which  we  will  consider  after  dealing  with  the  authorities  contained  in 
the  decisions  and  Text  Books.  We  must  observe,  that  the  decisions  of  the  Sudder 
Court  are  based  entirely  upon  the  opinions  of  the  Pundits,  and  the  value  of  those 
opinions  is  now  too  well  known  to  need  furtlier  discussion.  In  Bengal  it  seems  to 
have  been  the  opinion  of  the  Court,  that  a  division  as  to  food  and  business  was 
suflRcieiit  to  entitle  a  Widow  to  succeed  to  her  Husband's  share,  although  the  real 
property  liad  r^ot  been  divided  (Mitacshara,  oh.  II.,  sec.  i.).  A  case  in  the  Supreme 
Court  (p.  480)  seems  to  have  decided  that  a  decree  for  partition,  not  actually  exe- 
cuted, did  not  render  the  property  divided.  We  will  advert  to  the  case  of 
Bhoiianni/churn  Biinhoojea  v.  The  Heirs  of  BainJcaunt  Bimfioojea  (2  Sud.  Dew.  Ad. 
Rep.,  p.  202),  from  which,  as  far  as  we  can  trace  it,  the  whole  of  this  doctrine  as  to 
the  necessity  of  absolute  delivery  of  shares  to  render  a  family  divided,  has  been 
derived.  The  ca.se  really  decided,  that  an  unequal  partition  not  carried  into  eft'ect 
was  invalid,  and  that  the  heirs  were  entitled  to  their  shares  under  Hindoo  Law. 
Sir  F.  Macnaghten,  in  his  work  on  Hindu  Law-,  p.  28o.  examines  the  case  with  refer- 
ence to  the  power  of  a  Father  [126]  to  dispose  unequal!}'  of  his  property.  Tlie  de- 
cision i-  very  carefully  considered  by  that  great  Sanscrit  Scholar,  Professor  Wilson, 
who  shows  (Works.  Vol.  V.,  p.  76)  that  the  deed  was  invalid,  as  being  a  disposition 
of  the  ancestral  estate  altogether  beyond  the  power  of  the  Father  ;  and  at  p.  88  of 
the  same  volume  he  examines  the  discordant  o])inions  of  the  Pundits  as  to  the  neces- 
sity of  actual  possession.  Tlie  whole  argument  of  the  learned  Author  ought  to  be 
quoted: — '  The  deed  was  invalid  on  other  grounds,  as  we  have  had  occasion  t<i  ob- 
serve :  but  the  two  Pundits,  Cliaturbhuj  and  Subha  Sastri,  two  of  the  ablest  Pundits 
we  have  encountered,  disagreed  with  regard  to  the  effects  of  actual  possession.  The 
former  stated  that  the  Hissanamah  could  not  be  available  without  possession,  and 
Subha  Sastri  urged  much  more  rationally,  that  the  gift  was  valid  though  possession 
was  not  taken,  as  that  being  obstructed  by  the  suit  instituted  by  the  Plaintiff,  argued 
no  neglect  nor  relinquishment  of  right  on  the  part  of  the  Defendants.'  We  have  ni 
doubt  of  the  correctness  of  his  conclusion  according  to  Hindoo  Law.  Possession  is. 
in  Hindoo  Law,  as  well  as  in  English,  a  very  substantial  title,  no  doubt,  but  Chatur- 
bhuj  himself  admits  that,  to  become  a  valid  one,  it  must  be  in  sight  of  the  adverse 
party,  and  without  molestation  on  his  part,  and  that  even  possession  for  three 
generations  is  not  sufficient,  if  not  iii  sight  of  the  adverse  party,  and  with  his  ac- 
(|uiescence.  Upon  his  own  showing,  therefore,  mere  possession  does  not  constitute 
right.  One  would  tliink  the  converse  of  this  must  naturally  follow,  and  that  the 
absence  of  possession  could  not  invalidate  what  its  presence  could  not  bestow.  No. 
this  would  not  have  answered  his  object,  and,  there-[127]-fore,  he  proceeds,  '  a  title- 
deed  unaccompanied  by  po.ssession  must  be  disallowed  as  evidence  of  right.'  Where 
did  he  find  this  to  be  the  law?  In  Macnaghten's  translation  from  the  Mitacshara 
we  find.  '  Loss  accrues  to  him  who  for  twenty  years  observes  his  land  enjoyed  by 
another  without  interfering,  and  in  the  case  of  moveable  property,  for  ten  years." 
In  sucli  a  case  it  would  be  reasonable,  certainly,  to  infer  relinquishment  of  right  or 
defect  of  title  ;  but  this  is  very  different  from  the  delay  of  possession  arising  out  of  a 
disputed  claim.  Even  in  such  case,  however,  it  would  appear,  that  if  right  could 
be  ultimately  established,  it  might  be  claimed  ;  for  no  length  of  enjoyment,  without 
title,  can   constitu.te  property,  as  'He  who  enjoys  without  right,  even  for  many 
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hundred  years,  tlie  ruler  of  the  earth  shoukl  iiitlii-t  on  that  sinner  the  punishment  of 
a  Thief.'"  At  tlie  same  time  it  may  be  admitted,  as  in  the  Mitacshara  it  is  ari^ued, 
that  there  may  be  some  diffieulty  in  reconeiling  tiiese  texts,  and  althou<;h  in  the  latter 
ease  a  rijrht  is  not  created,  yet  it  is  forfeited  by  long  protracted  neglect  unless 
adequate  cause  can  be  shown  ;'  as,  supposing  the  parties  to  be  Minors,  or  incapable 
of  acting  for  themselves,  or  to  have  been  absent  from  the  Country,  then  the  property 
is  open  to  recovery,  otherwise  a  certain  period,  that  of  three  uninterrupted  descents, 
for  example,  is  sufficient  to  confirm  the  right  of  a  fourth,  although  he  has  no  better 
title  to  produce.  Tiiis  applies  to  fixed  pro])erty ;  in  the  case  of  moveables  the  term 
will  be  limited  by  tlieir  nature,  the  difficulty  of  their  recovery,  and  their  liability  to 
decay.  The  main  arguments  in  favour  of  the  necessity  of  possession  are  the 
fdllo'wing  : — What  is  obtained  by  jiartition,  purchase,  or  inheritance,  or  what  is  re- 
[128]-ccived  from  a  King,  is  secured  by  possession  and  lost  by  neglect.  Vrihaspati. 
— •  Ownershi])  lost  by  neglect  is  not  resuniable  at  will.'  Dayatattwa. — '  Possession 
without  a  deed,  and  not  a  deed  without  possession,  but  proof  is  firmly  established 
by  the  union  of  both."  Brahma  Sanhita. — '  A  title  to  land  may  be  established  by 
])o.sscssion  alone,  or  by  an  incontrovertible  deed,  if  it  is  established  by  the  <-oncur- 
rence  of  both,  not  otherwise.'  Vrihaspati  Sanhita. — "  All  this,  however,  only  proves 
that  wilful  neglect  may  forfeit  right,  and  tliat  title-deeds  and  actual  possession  con- 
firm each  other.'  The  strongest  text,  however,  is  that  of  Narada — '  Though  there  be 
a  writing,  though  there  be  living  witnesses,  yet,  in  the  matter  of  immoveables 
especially,  such  as  is  not  possessed  is  not  confirmed.'  Not  Sthira — stable,  firm. 
The  purport  of  this  law  turns  very  much  on  the  meaning  of  the  word  '  Sthira,'  and  in 
its  most  obvious  acceptation  it  does  not  mean  that  the  right  is  lost,  but  that  it  is  less 
secure,  writings  and  witnessess  being  proofs  of  an  inferior  description  to  possession. 
That  the  latter  does  not  convey  right  the  same  authority  positively  declares.  Narada 
has  said,  '  possession  with  a  clear  title  affords  evidence,  but  possession  constitutes 
no  evidence  if  unaccompanied  by  a  clear  title  ;  '  this  mu.st  be  understood,  it  is  true, 
of  the  first  acquired  of  property,  but  it  leaves  no  doubt  of  the  real  intention.s  of  the 
law-giver.  Again,  we  have  a  text  from  Yajnavalkya  *  *  *  '  A  deed  is  not  strong 
where  there  is  not  a  little  possession.'  But  what  does  this  imply?  The  title  requires 
one  of  its  conditions  to  be  rendered  indisputable.  This  being  wanting,  it  i>  so  far 
weak.  Mr.  Macnaghten  translates  this: — '  Where  there  is  not  the  least  posses-[129]- 
sion  there  a  title  is  not  sufficient;'  but  this  might  be  understood  to  signify  what  the 
law  does  not  propose,  the  text  being  literally  as  we  have  given  ir,  arid  being  explained 
by  the  Commentator  that  '  the  strength  in  the  deed  is  not  entire.'  The  same,  indeed, 
with  its  context,  explains  clearly  its  purport.  The  Author  states  that  deeds,  wit- 
nesses, and  possession  are  three  kinds  of  proof  ;  that  deeds  are  of  more  weight  than 
possession,  except  where  possession  has  been  hereditary  ;  and  that  deeds  are  weak 
where  there  is  no  possession  whatever.  That  is,  the  Commentator  oljserves,  of  three 
persons  the  first  may  plead  the  deed  of  gift,  and  the  last  may  urge  possession  ;  the 
second  may  plead  the  gift  and  the  '  little  '  possession  the  family  has  had  of  it.  The 
term  '  little  '  here,  although  literal,  is,  therefore,  to  be  understood  in  the  .sense  of  ' 
'  limited,'  and  as  applied  to  individuals  or  to  time,  not  to  a  portion  of  the  thing  pos- 
sessed. The  Vyuvuharu  Muyookhu.  however,  argues  upon  the  literal  sense,  and 
concludes  that,  '  as  the  law  declares  the  occupation  of  a  part  of  a  field,  etc.,  granted 
by  a  Royal  Edict,  to  be  the  virtual  occupation  of  the  whole,  so  the  possession  of  no 
part  is  the  relinquishment  of  the  whole,'  founding  this  on  one  of  the  above-cited 
texts,  that  the  neglect  of  fixed  property  is  its  relinquishment.  This  conclusion, 
however,  implies  voluntary  indift'erence  or  abandonment,  and  does  not  regard  the 
delay  of  possession  occasioned  by  adequate  cause.  It  is,  therefore,  in  our  estimation, 
quite  clear  that  the  Hindoo  Law  and  common  sense  go  liand-in-hand.  A  man  may 
forego  his  rights  if  he  pleases,  and  any  capricious  abandonment  of  them  for  an  un- 
reasonable time  is  to  be  punished  by  their  forfeiture;  but  he  is  not  to  be  deprived  of 
what  is  [130]  really  his  because  legal  proceedings,  interested  opposition,  accident, 
distance,  or  disease,  debarring  from  taking  possession  of  it  when  it  first  becomes  his 
due.  This  seems  to  us  precisely  the  doctrine  derivable  from  the  text  writers,  and 
the  commentary  of  the  learned  Author  is  peculiai'ly  valuable,  because  it  deals  with 
the  very  passage  which  the  Vakeel  has  adduced  from  Yajnyawalcya,  and  the  passage 
from   the  Viromitrodaya   is   only   a   connnentarv   upon    this.     Subodhini.   leaf   40. 
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Citation  of  Mitaisliaia. — What  is  vurljal  is  the  utteiaiiL-e  of  (tlic  words)  '  tliis  is 
luiue,'  etc.  Couiiiieiitary  tiiereoii. — 'The  meaning  is  tliis:  verbal  acceptance  is  tlie 
definite  understaudinn'  indicated  by  the  utterance  of  (the  words)  '  this  is  mine.' 
Citation  of  Mitacshara. — '  Here  a  rule  is  provided  by  Sniriti.'  Commentary  there- 
on.— "  Here  "  means  on  the  subject  of  corporeal  acceptance.'  Citation  of  Mitacsliara. 
— '  Let  (him)  address  the  animate  beings  (that  are  capable  of  speech)  and  let  (iiim) 
touch,'  etc.  Commentary  thereon. — '  The  meaning  of  tiiis  is.  that  if  the  object  to 
be  re*;eived  be  a  Prani  (that  is)  a  being  capable  of  motion  and  speecii,  then  let  the 
receiver  Hay  to  the  object  to  be  received,  "  thou,  now  here,  art  mine,''  and  let  him 
(tliat  is,  the  object  so  received),  say  that  "  I  am  thine."  If  the  object  so  received  be 
an  Aj)rani,  that  is.  Cattle,  etc.,  which  are  incajiable  of  speech,  or  a  Maiden  among 
even  the  animate  beings,  (he  Receiver  should  touch  these  both."  Citation  of  Mitac- 
shara.— '  Than  a  derivation  accompanied  by  it,'  etc.  Commentary  thereon. — Means, 
■  than  a  derivation  accompanied  by  corporeal  acceptance.'  Viromitrodaya,  leaf 
65. — '  It  has  been  said  by  Yajnyawalcya  and  others,  that  derivation  b}-  gift,  etc., 
cannot  create  a  complete  title  [131]  where  any  kind  of  enjoyment  does  not  exist. 
There  is  no  strength  in  derivation  itself  where  there  is  not  the  least  enjoyment. 
Strength  means  completeness.'  Narada. — '  Even  where  writing  e.xists  and  witnesses 
are  alive,  what  has  (not)  been  enjoyed,  is  not  firm,  chiefly  in  the  case  of  immoveable 
property.'  Query. — '  As  gift,  sale,  etc.,  are  of  themselves  capable  of  creating  a  title 
independently  of  enjoyment,  why,  then,  the  least  enjo_vnient  is  necessary?  '  Ex- 
planation given  to  this  by  Vijnyaneswara. — '  The  creation  of  right  in  another  by 
gift,  etc.,  is  necessarily  affected  by  the  act  of  acceptance  by  that  other.  Acceptance 
is  of  three  kinds:  mental,  verbal,  and  corporeal.  What  is  mental  is  the  conviction 
that  it  is  mine  ;  what  is  verbal  is  the  utterance  of  (the  words)  '"  this  is  mine  ;"  and 
what  is  corporeal  is  of  various  kinds,  such  as  taking,  touching,  etc.  Here,  as  there 
can  be  no  title  witliout  mental  acce])tance,  the  same  is  only  indispensable.  That 
verbal  and  corporeal  acceptance  are  also  necessary,  is  concluded  from  there  being  a 
provision  of  particular  kinds  of  expression  and  particular  acts,  such  as  showing  the 
feet,  etc.,  for  particular  gifts.  Here,  in  the  case  of  gold,  cloth,  etc.,  as  the  receivers 
taking,  etc.,  occur  immediately  after  the  pouring  of  water  by  the  giver,  all  the  three 
kinds  of  acts  are  accomplished.  In  the  case  of  land,  etc.,  corporeal  acceptance  being- 
impossible,  except  by  enjoyment  of  produce,  there  must  at  least  be  a  little  enjoyment, 
otherwise  the  gift,  purchase,  etc.,  are  not  complete  from  the  want  of  subsequent 
(corporeal)  acceptance.'  These  passages  relate  to  gifts,  that  is,  the  divesting  of  one's 
own  right  and  vesting  another  with  that  right.  It  might  well  be,  that  a  gift  might 
be  held  invalid  [132]  because  unaccompanied  by  delivery,  but  that  a  contract,  based 
upon  a  perfectly  good  consideration,  would  be  valid  and  enforceable.  As  to  parti- 
tion in  Bengal  and  the  Provinces  governed  by  the  Mitacshara,  there  is  an  important 
distinction,  based  upon  the  difference  of  the  theory  as  to  the  origin  of  property. 
According  to  the  former  school,  it  arises  at  partition  ;  according  to  the  school  wjiich 
prevails  liere,  it  is  by  birth.  In  Bengal,  therefore,  a  partition  made  by  a  Father  in 
his  lifetime,  lie  being  not  compellable  to  divide,  would  be  an  act  of  gratuitous 
liberality,  and  an  enriching  of  the  Sons  b}'  pre-dating  the  period  at  which  their 
shares  would  vest  in  possession,  and  the  transaction  would,  therefore,  assume  all 
the  properties  of  a  gift,  and  many  systems  of  positive  law  require  delivery  to 
effectuate  a  gift.  In  the  Benares  school,  however,  the  right  of  demanding  a  parti- 
tion, even  in  the  lifetime  of  a  Father,  is  fully  established,  and  a  yielding  of  that 
which  thi^  law  would  enforce  can  in  no  way  be  regarded  as  an  act  of  gratuitous 
liberality.  He  cannot  be  said  to  give  who  yields  that  which  the  law  will  compel  him 
to  yield.  The  passages  adduced  apply  to  gifts  only,  and  the  definition  given  of  gift 
by  this  Hindoo  authority  is  the  renunciation  of  one's  own  right  and  the  creation  of 
right  in  another  ;  and  for  the  perfecting  of  a  right  to  real  property  obtained  by  gift, 
possession  is  necessary.  The  true  explanation  of  the  passage  is,  however,  un- 
doubtedly that  given  by  Professor  Wilson,  that  the  Author  is  dealing  with  the 
evidence  of  the  transaction.  It  would  scarcely  be  intended  that  a  Cow  given  by  the 
head  and  not  by  the  tail  would  be  ineft'ectually  given.  There  can  exist  no  doubt  that 
there  may  be  a  division  by  mere  agreement  where  no  property  exists.  This  is 
distinctly  [133]  declared  by  the  authorities.  It  is  clear  also  that  the  document,  if 
there  is  one,  is  only  one  mode  of  evidencing  the  agreement  already  made.     In  section 
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XII.  of  ch.  II.  sees.  1,  1',  of  tlie  Mitacshaia,  having  eiijlaiiied  jjartitiou  of  heritage, 
the  Author  next  propounds  the  evidence  by  which  it  may  be  jiroved  a  case  of  doubt. 
'  When  partition  i.s  denied,  the  fact  of  it  may  be  ascertained  by  the  evidence  of 
kinsmen,  relatives,  and  witnesses,  and  by  written  proof,  or  by  separate  possession  of 
liouse  or  field."  .  .  .  '  If  jiartition  be  denied  or  disputed,  the  fact  may  be  known  and 
certainly  be  obtained  by  the  te.stimony  of  kinsmen,  relatives  of  the  Father  or  of  the 
Mother,  such  as  maternal  I'ncles,  and  the  rest,  being  competent  witnesses  as  before 
described  :  or  by  tlie  evidence  of  a  writing,  or  record  of  the  partition.  It  may  also 
be  ascertained  by  separate  or  umnixed  House  and  field.'  In  this  passage  the  Author 
is  discussing  the  modes  of  proof  of  a  partition.  It  is  to  be  proved  by  oral  or  written 
evidence,  or  by  se]iarate  enjoyment  of  a  house  or  field.  In  the  Daya-Bhaga  too 
(ch.  .\IV.  sec.  6),  there  is  the  same  doctrine,  and  all  the  passages  in  Colebrooke's 
Digest  have  the  same  import.  It  .seems  clear,  therefore,  tliat  the  Hindoo  lawyers 
make  the  question  of  divided  or  not,  one  strictly  to  be  determined  by  the  evidence. 
On  the  evidence  in  this  case  (namely,  the  Agreement  of  1855.  ante.  p.  Hi),  it  is  clear 
that  the  jtarties.  to  avoid  furtlier  dispute,  determined  that  for  the  future  they  would 
act  as  men  with  separate  interests  ;  they  agreed  to  compromise  various  questions 
out.standint'  between  tliem.  and  being  determined  hx  the  prior  mental  determination 
by  the  accordance  of  their  Wills,  which  alone  was  required,  they  proceeded  to  record 
that  determination  and  contract  with  one  [134]  another,  a  process  which,  according 
to  the  Hindoo  Law.  would  have  been  impossible,  as  to  their  undivided  property, 
until  partition.  Such  a  contracting  is  stated  by  all  the  authorities  as  in  itself 
strong  evidence  of  division.  The  effect  of  that  division  was  to  render  the  Wife,  for 
her  life,  at  all  events,  her  Husband's  heir,  and.  being  his  heir,  she  became  entitled  to 
sue  upon  his  contracts.  AVhether,  therefore,  the  property  was  actually  undivided,  or 
not.  is  really  a  matter  of  no  practical  consequence,  for  there  can  be  no  doubt  that 
the  Husband  could  have  enforced  the  contract,  and  there  exists  no  i"eason  whatever 
whv  his  Wife  should  not.  There  appears  to  have  existed  in  the  minds  of  the  parties 
verv  considerable  doubt  whether  the  zeraindary  was  partible,  and,  in  his  pleadings, 
the  Plaintiff  sets  up  that  contention.  If  it  was  not  partible,  and  tlie  Brothers  were, 
as  the  Plaintiff  contends,  undivided,  at  the  Brotlier's  death,  the  Widow  would, 
according  to  the  decision  of  the  Privy  Council  in  the  case  of  Kataina  yatchier  v.  The 
Rajah  of  Shivagiimja  (9  Moore's  Ind.  App.  Cases.  54.3),  be  entitled  to  the  whole  estate, 
<o  that,  whether  the  Plaintift"s  own  view,  or  that  which  we  take  here,  is  correct,  the 
Plaintiff  is  not  entitled  to  succeed  in  this  action.  Our  conclusions,  therefore,  are, 
that  the  agreement  partially  acted  upon  and  not  denied  is  conclusive  evidence,  as 
it  is  a  full  and  specific  record  of  the  division  previously  come  to  by  mutual  con.sent ; 
that,  whether  the  property  was  actually  divided  or  undivided  property,  the  family 
was  divided,  the  Brotliers  became  capable  of  contracting,  and  did  contract,  and  that 
the  right  to  sue  upon  the  contract  clearly  survived  to  the  Defendant,  who  must  have 
recovered  :  that  she  has,  there-[135]-fore,  a  perfectly  valid  defence  to  this  action. 
The  decree  of  the  Lower  Court  must,  therefore,  be  reversed,  and  the  original  suit 
dismissed  with  costs." 

The  present  appeal  was  from  the  decree  foimded  on  this  judgment. 

Mr.  W.  Latham,  for  the  Appellant. — No  actual  separation  of  the  Brothers,  w-ho 
constituted  a  joint  Hindoo  family,  or  of  any  part  of  the  joint  property,  was  ever 
effected.  By  Hindoo  Law  there  are  three  kinds  of  divisions — first,  division  by  metes 
and  bounds ;  second,  of  rights  to  property,  including  apparently  some  kind  of 
dominion  or  jus  in  rem  .■  and,  third,  of  statu);,  or  right  of  action  to  assert  the  right  to 
property  jus  ad  rem  or  in  personam.  Here  there  has  certainly  been  no  division  by 
metes  and  bounds,  on  the  contrary,  the  Brothers  seem  to  have  changed  their  intention 
to  divide,  and  continued  to  live  together.  Without  actual  division,  the  Samatkhya 
of  the  5th  of  January,  1855.  was,  notwithstanding  the  judgment  of  the  High  Court 
to  the  contrary,  absolutely  inoperative,  and  cannot  now  be  specifically  performed, 
especially  as  the  circumstances  under  which  it  was  framed  have  been  entirely  altered 
by  the  death  of  Jaganatha  Lakshma  Rao.  The  English  cases  as  to  partnership  and 
part  i>erformance  apply.  In  Comt  v.  Harris  (I  Tur.  and  Buss..  52.3.  4)  it  was  de- 
cided, that  Partners  may  be  held  by  their  conduct  to  have  changed  the  terms  of  a 
written  agreement  into  which  thev  have  entered  for  carrying  on  the  concern  :  and 
parties  claiming  under   a  Partner  who  has  assented  to  substituted  terms  cannot 
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revert  back  to  the  original  terms :  Buckimnster  v.  Uarrop  (7  Ves.,  341).  If  tliere  was 
such  an  agreement  for  a  division  it  does  not  operate  as  a  deed  of  [136]  partition  ; 
Giuli/ei!  V.  IttKset  (6  El.  and  Bla.,  !'J^6)  ;  and  as  a  general  ride  a  Court  of  Kijuity  will 
not  enforce  specific  iicrfonniince  :  Sriilt  v.  Rayment  (Law  Hep.  7  Eq.,  ll'J);  Flowir 
V.  Marten  {i  Myl.  and  Cr.,  45fl),  especially  whxiu  there  lias  Ijeen  laches;  Milu'wrd  v. 
A'«/7  Tlumet  (5  Ves.,  720,  n.)  ;  Allei/  v.  Uetiliaini)s  (l.'i  Ves.,  2:25)  ;  Sinurier  v.  Ilnii-coik 
(4  Ves..  667).  The  case  of  A/ijMvier  v.  Utima  Suhha  Aii/iui  (11  Moore's  Ind.  Apji. 
Cases.  75)  is  distinjiuisliable  as  the  agreements  are  diti'erent.  Without  division, 
the  Respondent  is  not  entitled  to  specific  performance  of  the  ai;reement.  Tiie  con- 
duct in  dealing  with  the  joint  estate  of  the  Appellant  and  Jaganath  Lakshnia  Rao 
in  the  long  interval  between  the  execution  of  the  Samakhya,  in  l.'loo,  and  the  latter's 
death  in  1859,  constituted  a  waiver  thereof  as  tlie  jiarties  I'eceded  from  such  agree- 
ment. In  fact,  if  there  had  been  a  division,  they  afterwards  lived  together,  and  a 
reunion  of  the  Brothers,  as  joint  tenants,  took  jilace  by  operation  of  Hindoo  Law, 
Uaya-Bliaya,  ch.  XII.  sec.  1 ;  Grady's  "  Hindu  Law  of  Inheritance,"  p.  426,  therefore, 
the  reunion  of  the  status  went  with  the  reunion  of  the  estate.  The  claim  of  the 
Respondent  was  jjarticipation  in  the  Dhusmakurtaship  of  the  family  Pagodas  cannot 
III-  allowed.  According  to  the  Hindoo  Law,  Dava.stanams  are  not  divisible  jiroperty. 
The  Court  will  certainly  not  enforce  an  illegal  agreement :  Eiriiir/  v.  Oshaldistun- 
(2  Myl.  and  Cr.,  53).  Moreover,  the  Respondent  is  a  Gosha  female,  and  consei]uently 
cannot  personally  attend  to  the  affairs  of  the  Davastanams.  The  defence  urged  by 
the  answer,  that  the  Appellant  w'as  adopted  into  another  family,  I  admit,  cannot  be 
sustained. 

[137]  Mr  Serjeant  O'Brian,  and  Mr.  S.  G.  Grady,  for  the  Respondent,  were  not 
called  on. 

Their  Lordship's  judgment  was  pronounced,  as  follows,  by 

The  Right  Hon.  Sir  .James  W.  Colvile. — This  appeal  has  been  very  ably  argued 
by  Mr.  l^atham,  who  lias  stated  in  support  of  it  everj^hing  which  in  their  Lordship's 
opinion  could  be  said  :  liut  the  facts  and  the  authorities  are  too  strong  for  him, 
and  their  Lordships  are  unable  to  see  any  ground  upon  which  the  appeal  can  be 
supported. 

The  proof  in  this  case  has,  perhaps,  been  somewhat  complicated,  and  rendered 
less  effective  than  it  otherwise  might  have  been  by  the  introduction  of  an  issue  which 
is  now  admitted  to  be  out  of  the  case  ;  the  issue  as  to  the  alleged  adoption. 

The  only  question  now  arguable  is,  whether  at  the  date  of  the  deatli  of  the  Re- 
sjiondent's  Husband  tliis  family  was  a  divided  or  an  undivided  Hindoo  family,  Ix-cau.se 
the  course  of  succession  entirely  depends  upon  that  fact.  The  property  is  admitted 
to  be  ancestral,  and  it  is  now  also  admitted  that  the  zemindary  which  forms  part  of 
it  is  not  one  of  those  impartible  zemindaries  of  whicli  there  are  many  in  the  south 
of  India,  but  must  be  treated,  as  in  fact  it  appears  upon  some  of  the  earlier  documents 
to  have  been  decided  to  be,  as  in  its  nature  partible  ;  therefore,  the  question  is  simply, 
whether  at  the  date  I  have  mentioned,  the  family  was  still  an  undivided  family,  as 
it  was  up  to  a  certain  period,  or  whether  it  became  divided  by  virtue  of  the  agree- 
ment, and  which  has  been  the  chief  subiect  of  the  argument  liefore  us. 

[138]  Now,  although  Mr.  Latliam  has  pointed  out  here  and  there  some  minute 
differences  in  the  w'ording  of  the  two  agreements,  their  Lordships  find  it  impossible 
to  distinguish  the  arrangement  come  to  in  this  case  from  the  arrangement  which  had 
been  entered  into  in  the  case  of  Apporier  v.  Rama  Subhti  Aij/aii  and  others  (11 
Moore's  Ind.  App.  Cases,  75),  in  which  this  Committee  held,  that  although  the  agret^ 
ment  for  a  partition  had  not  Ijeen  carried  out  by  actual  partition,  by  metes  and 
bounds  of  the  property,  it  was,  nevertheless,  binding  upon  the  contractins:  parties, 
and  operated  as  a  division  of  the  family.  Their  Lordships  observe,  tliat  the  Judg- 
ment delivered  by  Lord  Westbury  was,  in  fact,  an  affirmance  of  the  judgments  of  two 
of  the  Courts  below,  and  was  fully  supported  by  the  authorities  then  liefore  the  Court. 
It  is,  however,  satisfactory  to  find  in  the  present  case,  that  the  High  Court  of  Madras, 
not  adverting'  to  the  above  case  in  Moore,  which  probably  had  not  then  come  to  their 
knowledge,  has  in  its  learned  judgment  arrived  at  the  same  conclusion,  and  that 
upon  indeyjendent  iri'ounds,  and  upon  the  earlier  authorities.  The  passage  which 
they  quote  from  the  Mitacshara  fully  supports  the  proposition  involved  in  the  juda;- 
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iiieut.  The  passage  runs  thus :  "  If  partitiou  be  deiiied  or  disinited,  the  fact  niay  be 
kuowii  and  certainly  be  obtained  by  tiie  testimony  of  kinsmen,  relatives  of  the  Father 
or  of  tlie  Motiier,  such  as  maternal  Uncles,  and  the  rest  beiny:  competent  witnesses 
as  before  described;  "  that  is  one  mode  of  proving  partition.  It  then  goes  on  in 
the  disjunctive,  "  or  by  the  evidence  of  a  writing  or  record  of  the  partition,"  which 
we  liave  here.  And  then  it  says,  •'  It  may  also  l)e  [139]  ascertained  by  separate  or 
unmixed  House  and  tieki  :  "  that  is,  if  other  evidence  of  partition  be  wanting,  it  may 
be  sujiplied  by  proof  lliat  the  Houses  and  fields  had  been  actually  divided  and  were 
held  separately. 

It  foUows.  from  what  has  been  said,  that  in  their  Lordships'  view,  this  question 
is  rtally  concluded  l)y  authority. 

It  has,  however,  been  argued  by  Mr.  Latham,  that  even  if  this  agreement  amounted 
to  jiroof  of  a  partition,  yet  upon  the  evidence  in  the  cause  their  Lordships  ought  to 
come  to  the  conclusion  eitlier  that  the  agreement  was  waved,  or  that  there  had 
taken  place  that  which  might,  according  to  Hindoo  Law.  have  taken  place,  namely, 
a  reunion  of  the  two  Brothers.  Their  Lordships,  however,  looking  at  the  issues 
in  the  cause,  cannot  find  that  those  points  have  ever  been  rai.sed.  Certainly,  there 
is  no  suggestion  of  such  a  thing  as  a  reunion,  which  would  imply  that  there  had  Ijeen 
an  actual  division,  and  then  a  coming  together  by  mutual  agreement  of  the  two 
Brothers:  and  their  Lordships  are  further  of  opinion,  that  they  must  presume,  that 
although  there  was  no  division  of  the  zemindary,  or  of  the  lands,  by  metes  and  hounds, 
yet  that  the  arrangement  proceeded  upon  the  footing  of  the  deed,  that  the  rents  were 
divided  according  to  the  stipulations  of  the  deed,  and  that  if  the  contrary  took  place, 
it  lav  upon  the  Plaiiitift'  to  show  that  such  was  the  case.  It  seems  to  their  Lordships 
that  lie  lias  entirely  failed  to  do  so,  and,  therefore,  they  can  see  no  ground  whatever 
for  interfering  with  the  judgment  of  the  Court  below. 

Their  Lordsliips  deem  it  right  (although  it  lias  really  no  bearing  upon  the  deci- 
sion of  this  appeal)  to  [140]  make  a  remark  upon  one  passage  in  the  otherwise  very 
learned  and  alile  judgment  of  the  Court  below.  The  passage  is  this.  "  if  it  "  (that  is. 
the  zemitidary)  "  was  not  partible,  and  the  Brothers  were,  as  the  Plaintiff  contends,  un- 
divided at  the  Brother's  death,  the  Widow  would,  according  to  the  decision  of  the 
Privy  Council  in  the  case  of  Kataiud  Jatchier  v.  The  Rajah  of  Shivagimga  (9 
Moore's  Ind.  App.  Cases,  529),  be  entitled  to  the  whole  estate;  so  that,  whether  the 
Plaintiff's  own  view,  or  that  which  we  take  here,  is  correct,  the  Plaintiff  is  not 
entitled  to  succeed  in  this  action  "  {ante  [1.3  Moo.  Ind.  App.].  p.  13-1).  Now,  that 
seems  to  proceed  upon  a  singular  misapprehension  of  the  effect  of  the  Shivagunga 
case.  It  is  immaterial,  as  I  said  before,  to  the  decision  of  this  case,  because  it  is 
admitted  that  the  zemindary  was  not  impartible  :  but  the  Shivagunga  case  was  this: 
the  family  was  shown  to  be  undivided.  l)ut  the  impartible  zemindary  was  shown 
conclusively  to  have  been  the  .separate  acquisition  of  the  person  whose  succession 
was  the  subject  of  dispute.  The  ruling  of  this  Court  was.  that  in  that  case  the  zemin- 
dary should  follow  the  course  of  succession  as  to  separate  property,  although  the 
family  was  undivided  ;  but  if  that  zemindary  had  been  shown  to  have  been  an  an- 
cestral zemindary,  as  in  the  case,  the  judgment  of  the  Board  would  no  doubt  have 
been  the  other  way. 

Tlieir  Lordships  think  it  necessary  to  make  this  observation,  in  order  to  avoid 
future  misconception  as  to  what  was  decided  here  in  the  Shivagunga  case. 

They  must  humbly  recommend  Her  Majesty  to  dismiss  this  appeal,  with  costs. 


[141]  INDERVN  VALUNGYPOOLY  TXX-EW.—AppelUmt;  RAMASAWMY  PANDIA 

TALAVER  and  THUXGAMMA  -^kCmAS^—Resprntd^nts*  [July  13,  14.  1869]. 

On  appeal  from  the  Hir/h  Court  of  Judirature  at  Madras. 

Illegitimate  children  of  the  Soodra  caste,  in  default  of  legitimate  children    in- 
herit  their  putative  Father's  estate  [13  Moo.  Ind.  App.  159]. 

„..*.  P''«^®^<^.=  Members  of  the  JudiciaT'Co^nittee.— The  Riojit  Hon.  Sir  Jame^s 
Wilham  CoMle.  the  Riaht  Hon.  Sir  .Josej^h  Napier,  Bart.,  and  the  Right  Hon  the 
Lord  Justice  Giftard.     Assessor,— The  Right  Hon.  Sir  Lawrence  Peel. 
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Such  children  are  entitled  to  maintenance  out  of  the  estate,  if  there  are  legitimate 

heirs  [13  Moo.  Ind.  App.   ITill]. 
By  Hindoo  Law  a  marriage  between  Soodras,  where  the  Husband  is  of  a  superior 

caste  to  that  of  his  Wife,  is  valid  [13  Moo.  Ind.  Ai)p.  158,  159]. 
Held,  that  a  marriage  with  the  Daughter  of  a  Bastard  was  good  In-  Hiiidoo  Law. 

The  question  raised  by  this  apjieal  was,  who  was  the  heir  cif  one  Indiran  llama- 
samy  Talaver,  the  late  Zemindar  of  Talavankotlai,  the  Appellant,  his  younger 
Brother,  or  the  first  Respondent,  the  Son  of  the  late  Zemindar  b}-  his  se<,'ond  Wife, 
who  was  alleged  by  the  Appellant  to  have  been  a  Concubine.  There  was  in  the  Court 
below  a  third  Claimant,  Nanjauattu  VilliatavBn,  who  assumed  the  name  of  Ramasami 
Inderun  Taver,  and  alleged  himself  to  be  the  Son  of  Kulalvoi  Moli,  tiie  first  Wife  of  the 
Zemindar,  who  had  been  divorced,  but  he  was  no  party  to  the  appeal. 

The  facts  were  these:  — 

Previous  to  the  year  1832,  the  zemindary  was  in  the  possession  of  the  late  Zemin- 
dar's Mother.  She  had  two  Sons  :  the  Zemindar  and  the  Appellant.  The  Zemindar, 
at  a  very  early  age,  married  Kulalvoi  Moli.  She  lived  a  short  time  with  the  Zemin- 
dar, [142]  who,  alx)ut  the  year  1846,  divorced  her  for  misconduct. 

Kulalvoi  married  again,  by  which  marriage  she  had  a  Son,  Nunjanattu  Veliat- 
aven.  She  died  about  two  or  three  years  afterwards.  It  appeared  from  the  evidence 
that  the  Son  of  Kulalvoi  was  never  recognized  by  the  Zemindar. 

A  short  time  before  the  divorce  of  Kulalvoi,  and  whilst  his  first  Wife  was  living, 
the  Zemindar  married  the  second  Respondent,  the  Daughter  of  Komarasami  Talaivar 
of  Kodunibur,  an  inferior  caste  to  him.  Bj-  that  tnarriage  the  Zemindar  had  issue 
two  children,  a  Son,  the  first  Respondent,  and  a  Daughter. 

It  was  in  evidence,  that  on  the  3rd  of  January,  1857,  after  the  divorce  of  the  first 
Wife,  the  late  Zemindar  addressed  an  arzi  to  the  Collector,  in  which  he  .styled  his 
second  Wife,  his  "  Royal  Wife,"  or  jiatta  sri,  and  referred  to  a  Son  and  Daughter 
by  her,  asking  for  protection  to  his  Wife  and  children,  and  on  the  1st  of  June,  1858, 
the  Zemindar,  on  recovering  from  a  fit  of  paralysis,  addressed  another  arzi  to  the 
Collector,  referring  to  a  report  that  a  male  child  liad  been  borne  to  him  by  his  first 
Wife,  whom  he  had  divorced,  and  disowning  such  child,  and  asking  for  protection  to 
his  children  and  younger  Brother.  Accordingly,  the  Tahsildar  of  the  Talook  was 
directed  by  the  Collector  to  investigate  into  this  arzi,  and  report  on  the  order  of  the 
progeny  and  Wives  of  the  Zemindar. 

On  the  3rd  of  July,  1858,  the  Zemindar  addressed  another  arzi  to  the  Collector 
of  Tinnevelly,  Mr.  De  Maine,  in  which  he  referred  to  his  former  arzi  of  the  1st  of 
June,  1858,  and  he  again  repudiated  his  first  Wife,  and  disoA\aied  her  child,  and 
stated  that  he  had  [143]  kept  the  second  Respondent,  who  was  not  of  his  caste,  and 
got  two  children  by  her,  and  recognized  his  Brother,  the  Appellant,  as  his  successor. 

On  the  7th  of  July,  1858,  four  days  afterwards,  the  Zemindar  died. 

Inquiries  were  made  by  the  Collector,  and  the  result  arrived  at  was,  that  the 
second  Respondent  was  married,  in  fact,  to  the  Zemindar  ;  but  that  the  marriage  was 
doubtful  in  consequence  of  her  inferior  caste ;  that  the  arzi  of  the  Zemindar  of  the 
3rd  July,  1858,  was  a  valid  document,  and  that  Appellant  ought  to  succeed  to  the 
zemindary,  and  accordingly,  on  the  17th  of  December,  1858,  the  Board  of  Revenue 
put  the  Appellant  in  possession  of  the  zemindary.     This  gave  rise  to  the  present  suit. 

The  Respondents,  by  their  plaint,  stated,  that  the  late  Zemindar,  the  Father  of 
the  first  Plaintiff,  and  Husband  of  the  second  Plaintiff,  had,  on  the  death  of  his 
Mother,  and,  according  to  the  rule  of  primogeniture,  succeeded  to  the  zemindary 
of  Talavankottai ;  that,  under  the  arzi  of  the  Zemindar,  the  first  Plaintiff  was  en- 
titled to  the  zemindary  and  other  property;  that  the  Defendant  had,  during  the 
insensibility  of  the  zemindar,  addressed  an  ante-dated  arzi  and  yadast,  in  his  name, 
to  the  revenue  authorities,  in  contravention  of  the  previous  arzis,  and  recommending 
the  Defendant  to  be  put  in  possession  of  tlie  zemindai-y  and  other  jjropert}- ;  that 
Kulalvoi  Moli,  the  fir.st  Wife  of  the  late  Zemindar,  bore  no  issue  to  him,  and  was 
repudiated  for  laxity  of  conduct;  that  she  married  a  second  Husband,  and  died, 
leaving  a  Son  by  him,  and  the  Respondents  prayed  to  be  put  in  possession  of  the 
zemindary  and  the  property  attached  thereto. 

[144]  The  Appellant,  by  his  answer  stated,  that  the  late  Zemindar  did  not  marry 
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a  second  time,  and  tlint  the  second  Plaintiff  was  not  his  Wife,  but  a  Concul)ine,  nor 
the  first  Plaintiff  his  Son  ;  that  the  Plaintiti's  were  of  an  inferior  caste;  that  he,  the 
Defendant,  as  the  younger  Brother,  succeeded  according  to  the  usages  of  the  zernin- 
darv  and  the  Hind<x)  Law  ;  that  tlie  arzi  and  yadast  of  the  3rd  and  ith  of  July, 
1858,  were  addressed  when  the  Zemindar  was  in  full  possession  of  his  faculties. 

The  Respondents  afterwards  filed  a  supplemental  plaint  against  Ramaswami 
Taver,  ciliaji  Ramaswami  Talaivar,  the  miinor  Son  of  Nanjanattu  Vellaiya  Teven, 
styliii"  himself  the  Son  of  the  late  Zemindar,  and  Palavanna  Changammal,  his 
Guardian  and  maternal-Grandmother,  being  the  Wife  of  Pandia  Talavar. 

The  Plaintiffs  jmt  in  evidence  an  arzi  to  the  Collector,  by  the  Zemindar,  dated 
the  -'ird  of  .lanuary,  1857,  whicii  was  as  follows: — "  Kulalvoy  Moli.  whom  I  had 
married  before  my  succession  to  the  zemindary,  had,  in  defiance  of  the  prescribed 
observations  of  my  caste,  separated  from  me  lief  ore  giving  birth  to  any  issue,  and 
married  Vellaiya  Teven,  of  Nanja  Nadu.  That  Tanganunal  Nachiyar.  whom  I 
married  after  inheriting  the  zemindary.  and  made  my  patta  sri  (or  Royal  Wife), 
might  beget  issue,  vows  were  made  to  Tirumalai  Sevamaiyar  of  Tenkosi,  and  by  the 
grace  of  that  Deity,  and  by  your  good  wishes,  she  has  borne  me  a  Son  and  a  Daughter. 
Before  this  I  bad,  on  your  order.  No.  1,  dated  the  24:th  of  January,  1856,  proceeded 
to  offer  up  my  prayers  to  the  said  Swamiyar.  To  do  the  same  once  more  now,  it  is 
necessary  that  I  should  send  my  Royal  Wife  and  my  children.  As  for  their  [145] 
assistance,  about  thirty  persons,  both  Bearers  of  Palanquins  and  Servants,  will  be 
sent  to  accompany  them.  I  request  that  an  order  may  be  issued  providing  against 
any  obstruction  of  them  on  their  way." 

The  second  arzi  addressed  to  the  Collector  by  the  late  Zemindar.  wa>  dated  the 
1st  of  June,   1858,  and  was  as  follows: — ' 

"  1.  I  had  been  for  a  long  time  suffering  from  paralysis,  and  now  I  have  slightly 
recovered.  When  iirst  I  was  married  to  the  Daughter  of  Govindapera  Pandj'a 
Talaivan,  I  was  exceedingly  young,  and  the  Bride  was  my  senior  in  age,  but  per- 
ceiving her  levity  of  conduct,  I  repudiated  her.  Subsequently,  in  contravention  of 
the  prescribed  usage  of  the  zemindary,  she  married  Vellaya  Tavan,  of  Nanja  Nadu. 

"  2.  I  then  married  Tangammai  Nachiyar,  the  Daughter  of  Kimiaraswami 
Tadiya  Talaivar,  of  Kadambur,  who  has  borne  me  a  Daughter  and  Son. 

"  3.  I  now  learn  that,  as  I  am  taken  ill,  it  is  intended  fraudulently  to  report  to 
the  Government,  in  disparagement  of  ni}'  dignity,  that  mj'  first  Wife,  who,  on  being 
divorced  by  me  for  misconduct  had  married  another,  has  borne  me  a  male  child. 
I  deny  that  he  is  my  Son ;  I  further  disclaim  any  other  relationship  to  him.  As  a 
report  of  these  matters  at  the  time  of  her  repudiation  would  have  derogated  from 
my  respectability,  I  abstained  from  notifying  the  same.  These  matters  have  also 
been  brought  to  the  notice  of  the  sub-Collector.  I,  therefore,  pray  that  your 
benevolence  may  afford  protection  to  my  Children  and  my  j'ounger  Brother." 

And  another  arzi  to  the  Collector,  D.  Mayne,  Esq.,  [146]  by  the  late  Zemindar, 
dated  the  3rd  of  July,  1858,  which  was  in  these  terms:  — 

"  With  reference  to  the  arzis  addressed  by  me  to  your  Honour  and  to  the  sub- 
Collector,  in  regard  to  my  disease,  on  the  1st  June,  an  order  having  been  issued  to 
the  Tahsildar  of  the  Talook  of  Sankara  Pania  Kovil,  he  cam©  and  saw  me,  showed  to 
me  the  arzi  which  had  been  addressed  by  me,  and  asked  me  about  it.  I  saw  my 
signature  in  the  arzi,  and  admitted  it.  I  have  also  reported  to  the  Tahsildar  that 
the  Daughter  of  Pandia  Talavan,  of  Chengottai,  had  been  married  to  me  at  my 
infancy;  that  she,  being  guilty  of  misconduct,  married  Nanjanadu  Vellaiya  Taven 
again,  and  got  children  by  him  :  that  I  brought  and  kept  the  Daughter  of  Kadambur 
Kummarasami  Talavan,  and  got  two  Children  by  her  ;  but  that  she  was  of  a  different 
caste.  Subsequently.  I  took  sufficient  medicine  for  a  few  days,  but.  as  I  feel  worse, 
I  have,  according  to  the  custom  and  rules  of  our  caste,  empowered  my  Brother, 
Indiran  Valangaipuli  Talavar,  who  is  my  successor  to  the  zemindary,  and  was, 
from  his  infancy,  managing  all  the  affairs  in  conjunction  with  myself,  to  manage 
all  the  affairs  of  the  Zamiu  Kottayuthogia  and  ayan  (lands),  to  sign  (all  instruments), 
and  to  pay  the  kist,  etc.,  without  arrears.  He  is  an  honest  and  competent  man  for 
it.  I,  therefore,  pray  that  you  will  be  pleased  to  issue  an  order  in  favour  of  my 
younger  Brother,  Indiran  Valangaipuli  Talavar,  for  the  Zamin  Kattaguthagai, 
ayan  (lands),  etc.,  and  protect  him." 
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The  Respondents  called  witnesses  to  prove  that  the  Zemindar  had  divorced  his 
first  Wife,  and  had  no  Ciiildren  by  her,  that  the  Zemindar  had  married  [147] 
the  second  Respondent,  and  that  the  ceremony  had  been  performed  accordin<r  to  the 
Sastras ;  that  they  were  of  the  same  caste,  but  of  ditfereiit  branches,  that  the 
Zemindar  had  recognized  the  first  Plaintiff  as  the  Son.  TIjc  Appellant  also  examined 
^\iTHesses  to  prove  that  the  Zemindar's  first  Wife  was  divorced  for  her  loose  character, 
and  had  no  ciiildren  ;  that  the  second  alleged  Wife  was  only  a  Doncubino  ;  that 
the  late  Zemindar  in  conversation  had  stated  that  lie  iiad  no  lawful  Son,  but  that  his 
Brother,  the  Appellant,  was  his  successor;  that  the  Zemindar  and  the  second  Re- 
spondent were  of  different  castes,  and  that  persons  of  different  castes  do  not  inter- 
marry. 

Tlie  following  questions  wei'e  sulmiitted  by  the  Civil  Court  to  the  Pundits  of  the 
Sudder  Court: — First,  does  the  Hindoo  Law  jirohibit  the  marriage  of  a  Hindoo  with 
a  woman  of  his  own  caste,  whose  Father  was  illegitimate?  an'd  is  such  marriage 
valid  or  invalid,  under  the  Hindoo  Law! 

Secondly,  is  the  marriage  of  a  Hindoo  of  the  Marava  caste  with  a  female  of  the 
Pareevara  caste  legal  under  the  Hindoo  Law? 

The  following  answers  were  given  to  these  questions  by  the  Pundits:  — 

First,  the  Hindoo  Law  not  only  directs  a  man  to  espouse  a  Wife  of  the  same  class 
with  himself,  but  likewise  forbids  him  to  marry  a  female  devoid  of  caste  or  race. 
Tlie  child,  male  or  female,  begotten  by  him  upon  his  lawfully  wedded  Wife  of  the 
same  class  with  himself,  of  course  belongs  to  the  class  of  its  parents.  The  Son 
of  a  kept  woman,  being  one  not  so  begotten,  cannot  claim  the  class  of  his  Mother  or 
Father:  and  his  Daughter,  destitute  as  .she  is  of  caste,  cannot  be  considered  by  a 
Hindoo  as  a  [148]  "woman  of  his  own  caste."  The  marriage  of  a  Hindoo  of  caste 
with  such  woman  seems  from  the  alwve  law  to  be  forbidden,  and  it  is  not.  therefore, 
valid. 

Second,  if  the  "  Marava  caste  "  and  the  "  Pareevara  caste  "  be  similar  in  their 
manners,  the  marriage  of  a  Hindoo  of  Marava  caste  with  a  female  of  the  Pai"eevara 
caste  would  be  valid,  as  being  in  accordance  with  the  Hindoo  Law.  If  they  be  dis- 
similar, and  if  the  "  Pareevara  caste "  be  inferior  to  the  "  Marava  caste,"  such 
marriage  would  not  be  valid  under  the  Hindoo  Law.  If  such  marriage  be,  how- 
ever, sanctioned  liy  the  custom  of  the  said  castes,  then  it  would  be  good  under  such 
custom,  and  tlie  Pundits  referred  to  Vydyanadha  Deecshetiyum.  Menu. — Let  the 
twice-born  man  espouse  "'  a  Wife  of  the  same  class  with  himself,  and  endued  with 
marks  of  excellence."  Veyasa. — A  girl  destitute  of  relations  or  caste,  or  born  on 
the  day  of  "  Rohinee,"  that  is,  when  the  moon  is  in  the  -tth  of  the  lunar  monsoons, 
or  devoid  of  race,  must  be  rejected. 

The  following  further  question  was  afterwards  submitted  by  the  Civil  Court 
to  the  Sudder  Court's  Pundits  :  — 

''  The  Pundits  of  the  Sudder  Court  are  requested  to  state  with  reference  to  the 
reply  given  by  them  on  the  9th  ult.  in  regard  to  the  legality  under  the  Hindoo  Law 
of  a  marriage  contracted  by  a  Hindoo  with  a  female  of  his  own  caste  whose  Father 
was  illegitimate,  whether  Hindoos  of  all  castes  are  bound  by  the  said  law,  and 
whether,  in  particular,  it  applies  to  a  Hindoo  of  the  '  Marava  caste.'  The  question 
has  been  again  put  because  the  Pundits  are  stated  in  Strange's  '  Manual  of  Hindu 
Law,'  par.  40,  to  have  declared  on  the  26th  of  June.  185i,  that  among  the  [149] 
lower  classes  of  Soodras  marriage  with  females  who  have  lived  in  concubinage  is 
allowed.  A  copy  of  the  question  put  to  the  Pundits  on  the  ]ioiiit  above  referred  to, 
and  the  reply  given  liy  them  is  herewith  forwarded." 

The  Pundits  answered  as  follows: — "Our  answer,  dated  the  19th  ult.,  was  in- 
tended to  show  that  the  law  therein  set  forth  a]iplies  to  Hindoos  of  all  classes  who 
are  within  the  pale  of  caste.  The  said  law,  therefore,  binds  all  Hindoos  who  conform 
to  the  Sastras,  but  not  those  of  inferior  caste  who  depart  from  them.  The  said 
law  would  likewise  bind  the  Marava  caste,  only  if  it  l>e  governed  by  the  Sastras  in 
all  its  acts,  but  not  otherwise.  It  is  for  this  reason  that  we  liave  stated  in  our  former 
answer,  that  the  marriage  referred  to  in  the  que.stion  would  be  good  under  the  custom 
of  the  said  ca.ste.  The  answer  df  the  26th  of  June,  1854,  referred  to  in  Strange's 
'  Manual  of  Hindoo  Law,'  applied  to  Soodras  of  inferior  castes  who  depart  from  the 
precepts  of  the  Hindoo  Law." 
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On  the  10th  of  April.  1861,  the  Civil  Judge,  Mr.  J.  H.  Goldie,  dismissed  tlie  plaint 
with  cost.s,  except  as  to  the  supplemental  Defendants,  who  were  adjudged  to  pay  their 
own  costs. 

Tlio  reasons  of  tiie  Civil  Court  for  the  judgment  were, — First,  that  the  first  Wife 
had  been  divorced,  after  which  the  Zemindar  took  no  notice  of  her,  and  that  there 
was  no  evidence  that  the  first  supplemental  Defendant  was  his  Sou  ;  on  the  con- 
trary, tliat  the  Zemindar  by  his  arzis  had  disowned  him.  Second,  that  a  marriage 
in  fact  had  taken  place  between  the  Zemindar  and  the  second  I{es[iondent,  according 
to  the  rites  of  tiie  Hindoo  Law  and  religion,  and  that  the  [150]  Zemindar  had 
acknowledged  her  as  his  lawful  Wife.  Third,  that  the  Zemindar  and  second  Re- 
spondent were  of  the  same  caste.  Fourth,  that  the  second  Resi)ondent  was  not 
a  Concubine;  and  lastly,  the  Court  decided,  acting  upon  the  authority  of  the  two 
opinions  of  the  Pundits  of  the  Sudder  Court,  that  in  law  there  was  no  valid  marriage, 
on  the  ground  that,' as  the  Father  of  the  second  Respondent  was  illegitimate,  she  was 
a  person  of  no  caste,  and  that  by  Hindoo  Law  it  was  not  competent  to  the  late 
Zemindar,  who  was  of  a  caste  governed  by  the  Sastras,  to  contract  a  legal  marriage 
with  her,  and  accordingly  a  decree  was  given  against  the  right  of  the  first  Re- 
spondent. 

The  Respondents  appealed  from  this  decree  to  the  High  Court  at  Madras. 

The  hearing  of  the  appeal  took  place  on  the  -Srd  of  August,  1863,  before  the 
Chief  Justice,  Sir  R.  C.  Scotland,  and  Mr.  Ju.stice  Holloway,  two  of  the  Judges  of  the 
High  Court  of  Madras,  when  that  Court  reversed  the  judgment  of  the  Civil  Court, 
and  decreed  in  favour  of  the  Respondents,  with  costs. 

Tlic  reasons  of  the  Chief  Justice  for  the  judgment  were  as  follows: — First,  that  a 
contract  of  marriage  between  tlie  Zemindar  and  the  second  Respondent  had  in  fact 
taken  place,  although  the  direct  evidence  was  considered  to  be  of  a  somewhat  loose 
and  general  character,  and  open  to  objection,  the  Court  considering  that  the 
direct  evidence  on  behalf  of  Appellant,  that  the  second  Respondent  was  brought  to 
the  Palace  openly  as  a  Concubine,  was  not  worthy  of  credit;  that  the  Zemindar  and 
second  Respondent  were  of  the  same  Marava  caste,  although  of  different  sects  or 
divisions  of  it.  That  the  fact  of  the  second  Respondent's  Father  lieing  reputed  as 
illegitimate,  [151]  did  not  render  it  improbable  that  the  Zemindar  should  make 
her  his  Wife.  That  much  weight  could  not  l:>e  attached  to  the  absence  of  evidence 
of  any  special  rejoicings  on  the  birth  of  first  Respondent.  That  the 
statements  of  the  Zemindar  in  his  arzis  of  3rd  January,  1857,  and 
1st  of  June,  1858,  were  an  acknowledgment  of  the  second  Respondent  being  his 
Wife,  although  reference  was  also  made  therein  to  the  protection  of  the  Appellant ; 
that  the  arzi  of  the  3rd  of  July,  1858,  was  open  to  suspicion.  That  the  second 
Respondent  was  not  taken  by  the  Zemindar  to  live  with  him  as  his  Concubine ; 
that  the  marriage  of  the  second  Respondent  was  not  illegal  on  the  ground  of  caste, 
as  a  valid  marriage  could  take  place  between  the  Zemindar  and  a  woman  of  no 
caste.  Tliat,  assuming  the  illegitimacy  of  her  Father,  the  second  Respondent  was  not 
thereby  disqualified  from  eftecting  a  valid  marriage.  That  the  rule  prohibiting 
marriage  lietween  persons  of  different  castes  was  only  directory;  and  lastly,  that 
the  first  supplemental  Defendant  had  been  proved  to  be  illegitimate,  the  presumption 
arising  from  his  birth,  and  his  Mother's  marriage  with  the  late  Zemindar  having 
been  rebutted. 

The  reasons  of  Mr.  Justice  Holloway  were,  first,  that  the  alleged  illegitima-y 
of  the  second  Respondent's  Father  was  no  ground  for  invalidating  the  marriage. 
Secondly,  that  an  illegitimate  Son  of  a  Soodra  could  inherit.  Thirdly,  that  the 
marriage  was  not  invalid  because  of  the  difference  of  caste,  and  that  the  Pundits' 
opinions  were  unsatisfactory,  and  only  applied  to  the  Children  of  the  twice-born 
man,  and  to  the  four  classes  recognized  by  Menu  ;  and,  lastly,  that  the  first  supple- 
mental Defendant  was  not  heir,  [152]  as  the  conduct  of  his  alleged  parents  and  their 
treatment  of  the  child  rebutted  any  possible  presumption  from  his  birth  after  the 
marriage  (see  case  Pandaiya  Telaver  v.  Pull  Telaver,  1  Mad.  High  Court  Cases. 
478). 

This  was  the  decree  appealed  from. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Mackeson,  Q.C.,  for  the  Appellant.— First,  there 
IS  no  satisfactory  evidence  of  the  marriage,  as  a  fact,  between  the  late  Zemindar  and 
the  second  Respondent,  who  was  the  Daughter  of  a  Bastard.     The  evidence  on  that 
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point  is  conclusive.  In  the  arzi  of  the  3rd  of  July,  1858,  the  Zemindai'  treats  htr 
as  a  favourite  Concubine.  There  is  no  evidence  of  any  ceremony  of  marriage, 
though  it  is  so  important  a  contract,  nor  was  such  marriage  ever  intimated  to  t!ie 
Collector  of  the  District,  as  is  customary.  Tlie  otlier  arzis,  acknowledging  her  as 
liis  Wife,  were  made  by  the  Zemindar  when  under  duress,  and  cannot  be  relied  on  ; 
but, 

Secondly,  assuming  such  a  marriage,  if  in  any  form  it  took  phice  :  it  is  invalid 
by  Hindoo  Law.  Both  jiarties  were  of  tlie  Maiava  caste,  a  division  of  the  Soodras, 
but  the  second  Res]xindcnt  was  of  another  brancli  of  the  caste,  and,  on  account  of 
the  illegitimacy  of  her  Father,  could  not  contract  a  legal  marriage.  As  a  child 
of  an  illegitimate  Father,  the  Respondent  could  not  inlierit.  In  no  case,  except  in 
tlie  instance  of  a  Son  of  a  Soodra's  liy  a  female  slave,  docs  tlie  Hindoo  Law  recognize 
the  right  of  illegitimate  children  to  inherit.  The  Mitacshara,  ch.  I.  sec.  xii., 
Strange's  "  Hindu  Law,"  Vol.  II.  p.  67  [2nd  Kd.J  :  \V.  H.  Maciiaghtcn's  ''  Hiiidu 
liaw,'"  Vol.  I.  p.  18.  There  is  very  little  authority  to  be  found  in  the  Hooks  [153] 
of  the  Hindoo  Law  upon  this  point,  and  we,  therefore,  rely  upon  the  Pundits'  ex- 
position of  that  law  {ante  [13  Moo.  Ind.  App.],  pp.  147,  8),  who  refer  to  Menu  and 
Veyasa  as  authorities,  to  show  that  the  marriage  was  illegal.  As  to  the  value  of  the 
Pundit's  opinions,  they  referred  to  Myna.  Boyee  v.  Ontaram  (8  Moore's  Ind.  App. 
Cases  iOO);  Tlie  Collector  of  Maduia  v.  Mootoo  Eamalinga  Satlnipatliy  (12  Moore's 
Ind.  App.    Cases,  439). 

Mr.  Leith,  and  Mr.  S.  G.  Grady,  for  the  Respondents. — The  High  Court  arrived 
at  a  true  conclusion  from  the  evidence,  first,  that  a  marriage  in  fact  had  been  effected, 
according  to  the  rites  and  ceremonies  of  the  Hindoo  Law,  between  the  late  Zemindar 
and  the  first  Respondent's  Mother,  whom  the  Zemindar  recognized  as  his  Wife; 
and,  secondly,  that  the  Appellant  had  failed  to  establish  that  illegitimacy,  per  se, 
among  Soodras,  is  an  absolute  bar  to  a  legal  marriage.  It  is  not  alleged,  that 
either  the  second  Respondent  or  her  Father  were  not  of  sufficient  caste,  or  that  any 
deprivation  by  expulsion  from  caste  ever  took  place.  But  the  Appellant  based  his 
case  on  the  allegation  of  the  legal  incapacity  of  the  first  Respondent,  by  reason 
of  the  want  of  caste  of  his  Mother,  who  he  untruly  alleged  was,  by  Hindoo  Law, 
unable  to  contract  a  valid  marriage  with  the  Zemindar,  also  a  Soodra  iiy  >-aste. 
Such  assertion,  however,  is  equally  without  foundation.  Among  Soodras,  all  the 
tribes  are  in  law  equal,  Strange's  "  Hindu  Law,"'  Vol.  II.  p.  66  [2nd  Ed.].  Soodras 
may  adopt  a  Son  from  a  gotrum,  or  family  different  from  their  own,  liiingama  v. 
Atcliama-  (4  Moore's  Ind.  App.  1).  Therefore,  even  if  her  Father's  illegitimacy 
had  been  proved,  [154]  the  same  would  not,  by  Hindoo  Law,  have  created  any  legal 
incapacity  in  the  Daugiiter  of  an  illegitimate  Father  to  contract  a  marriage  with 
a  Soodra  of  the  caste  the  Zi  mindar  was.  ,But  we  go  further  than  that,  and  submit, 
that  assuming  an  actual  marriage  wa«  not  established,  or  if  proved,  was  invalid 
in  law,  yet,  as  it  was  admitted  that  the  Respondent  was  the  Son  of  the  late  Zemindar, 
a  Soodra,  and  that  the  Zemindar  died  without  leaving  any  legitimate  issue,  the 
Respondent  would  be  entitled  to  succeed  to  the  whole  of  his  Father's  estate  as  such 
illegitimate  Son,  in  preference  to  the  Appellant,  the  Brother  of  the  deceased. 
According  to  Hindu  Law,  the  illegitimate  Son  of  a  Soodra  inherits,  although 
illegitimate  children  of  any  of  the  three  superior  classes  cannot,  W.  H.  Macnaghten's 
'■  Hindu  Law,"  Vol.  I.  p.  18  ;  Strange's  "  Hindu  Law,"  Vol.  I.  p.  69  [2nd'  Ed.J ; 
Mitacshara,  Ch.  I.  sec.  xii. ;  Yajnyawalcya,  there  referred  to,  and  also  in  3  Colli. 
Dig.  clxxiv.  p.  143  ;  C/ntotiiiya  Run  Murdun  Syn  v.  Sa/iub  Purkulad  Syn  (7  Moore's 
Ind.  App.  Cases,  18) ;  Grady,  on  "  Hindu  Law  of  Inheritance,"  p.  234.  Even  if  there 
are  legitimate  heirs,  illegitimate  children  are  entitled  to  maintenance,  Strange's 
"  Hindu  Law,"  Vol.  I.  p.  66.  Muttuiawiny  Jar/arerci  Yettappa  Knir/cer  v.  Vencatas- 
nara  Tettaya  (12  Moore's  Ind.  App.  Cases,  203).  The  Pundits'  opinions  are  in- 
conclusive, and  cannot  be  treated  as  of  authority.  Tlie  Collector  of  Mrisiilipotam, 
V.  Cavaly  Vencata  Narraitiapa/i   (8  Moore's  Ind.  Afip.   Cases,  529). 

Judgment  was  pronounced  by 

The  Right  Hon.  The  Lord  Ju.stice  Giffard. 
The  question  on  this  appeal  is,  first,  whether  there  [155]  was  a  marriage  in  fact ; 
and,  secondly,  if  there  was  a  marriage  in  fact,  then  whether  tliere  was  a  marriage  in 
law? 
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We  have  the  judgment  of  Iwtli  tlie  Courts  below  coming  to  the  conclusion,  from 
the  evidence,  that  there  was  a  marriage  in  fact;  there  was  evidence  before  tliem, 
on  the  consideration  of  which  they  miglit  fairly  come  to  that  conclusion.  Unless  a 
iindim;  of  tiiat  sort — where  two  Courts  are  unanimous  in  their  opinion — is  unsup- 
DortetTby,  or  contrary  to,  tlie  evidence,  it  is  not  the  course  of  this  Board  to  interfere 
with  that  finding. 

There  were  eight  witnesses  who  sixike  to  the  marriage  having  taken  phice,  then 
two  of  the  three  arzis,  and  besides  the  very  material  fact  of  the  Appellant  having 
admitted  before  tlie  Tahsildar,  or  done  that  which  was  tantamount  to  an  admission, 
that  such  a  marriage  iiad  taken  place. 

With  reference  to  the  arzis,  the  two  first  arzis  whicli  have  been  alluded  to  are 
very  plain  and  very  explicit.  Tiie  first  of  them  is  in  these  terms: — "  Kulalvoy  Moli. 
wliom  I  liad  married  before  my  succession  to  the  zemindary,  had,  in  defiance  of  the 
prescribed  observations  of  my  caste,  separated  from  me  before  tiiving  Ijirth  to  any 
issue,  and  married  Vellaiya  Tevan,  of  Nauja  Nadu.  That  Taugammai  Nachiyar, 
whom  I  married  after  inheriting  the  zemindary,  and  made  my  patta  sri  (or  Royal 
Wife),  might  beget  issue,  vows  were  made  to  Tiruraalai  Sevamaiyar,  of  Teukosi,  and 
bv  the  grace  of  that  Deity,  and  by  your  good  wishes,  she  has  borne  me  a  Son  and  a 
Daughter.  Before  this  I  had,  on  your  Order,  No.  1,  dated  the  24th  January,  185C, 
proceeded  to  offer  up  my  pra3-ers  to  the  said  Twamiya.  To  do  the  same  once 
more,  now  it  is  necessary  that  I  should  send  my  [156]  royal  Wife  and  my  Children. 
As  for  their  assistance,  about  thirty  persons,  both  bearers  of  Palanquins  and  servants, 
will  be  sent  to  accompany  them,  I  request  that  an  Order  may  be  issued  providin.;' 
against  any  obstruction  of  them  on  their  way." 

The  second  arzi  is  as  follows: — "I  had  been  for  a  long  time  suffering  from 
paralysis,  and  now  I  have  slightly  recovered.  When  first  I  was  married  to  the 
Daugliter  of  Govindapera  Pandya  Talaivan,  I  was  exceedingly  young,  and  the  Bride- 
was  my  senior  in  age,  but  perceiving  her  levity  of  conduct,  I  repudiated  her.  Suli- 
sequently,  in  contravention  of  the  prescribed  usage  of  the  zemindary,  she  married 
Vellaya  Tavan,  of  Nauju  Nadu.  I  then  married  Taugammai  Nachear,  the  Daughtu' 
of  Kumaraswami  Tadiya  Talaivar,  of  Kadambur,  who  has  borne  me  a  Daugliter  and 
Son.  I  now  learn  that  as  I  am  taken  ill,  it  is  intended  fraudulently  to  report  to  the 
Government,  in  disparagement  of  my  dignity,  that  my  first  Wife,  who,  on  being 
divorced  by  me  for  misconduct,  had  married  another,  has  borne  me  a  male  child. 
1  deny  that  he  is  my  Son  ;  I  further  disclaim  any  relationship  to  him.  As  a  report  of 
these  matters  at  the  time  of  her  repudiation  would  have  derogated  from  my  re- 
spectability, I  abstain[ed]  from  notifying  the  same.  These  matters  have  also  been 
Ijrought  to  the  notice  of  the  sub-Collector.  I,  therefore,  pray  that  your  benevolence 
may  afford  protection  to  my  Children  audjuy  younger  Brother." 

Those  arzis  are  plain  and  explicit  enough,  and  probably  little  doubt  would  have 
been  entertained  on  the  matter,  liut  for  tlie  arzi  of  the  3rd  of  July,  1858  (ante  [13 
Moo.  Ind.  App.],  p.  146).  With  reference  to  that  arzi,  without  saying  whether  the 
signature  is  or  is  not  genuine,  [157]  but  assuni'ing  that  it  is,  if  we  take  first  of  all 
the  date  of  it,  the  3rd  of  July,  1858,  the  Zemindar  having  died  on  the  night  of  the 
7th  in  a  state  of  paralysis,  and  then  look  to  its  contents,  little  effect  can  be  given  to 
it.  We  cannot  read  the  third  arzi  without  seeing  that  it  was  obtained  with  an 
object,  and  that  it  bears  internal  evidence  of  not  being  the  voluntary,  and  scarcely, 
we  should  think,  the  conscious  act  of  the  Zemindar.  First  of  all  it  refers  to  the 
preceding  arzis  in  this  way: — "With  reference  to  the  arzis  addressed  by  me  to 
your  Honour  and  to  the  sub-Collector,  in  regard  to  my  disease  on  the  1st  June,  an 
order  having  been  issued  to  the  Tahsildar  of  the  Talook  of  Saukara  Pania  Kovil. 
he  came  and  saw  me,  .showed  to  me  the  arzi  which  had  been  addressed  by  me.  and 
asked  me  about  it.  I  saw  my  signature  in  the  arzi,  and  admitted  it."  And  then 
follow  these  statements:  "  I  have  also  reported  to  the  Tahsildar  that  the  Daughter  of 
Pandia  Tiilavan  of  Chengottai  had  been  married  to  me  at  my  infancy;  that  she, 
being  guilty  of  misconduct,  married  Nanjanadu  Vellaiya  Taven  again,  and  got 
Children  by  him  ;  that  I  brought  and  kept  the  Daughter  of  Kadambur  Kummarasami 
Talavan,  and  got  two  Children  liy  her,  but  that  she  was  of  a  different  caste."  These 
last  expressions  certainlv  do  appear  to  their  Lordships  to  be  put  into  the  mouth  of 
the  Zemindar  with  a  view  to  the  case  which  has  since  been  brought  forward,  especiallv 
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the  alleged  ditference  of  caste  ;  and,  taking  the  whole  togetlier,  tlieir  Lordships  are 
of  opinion,  that,  as  against  tlie  two  other  arzis  no  effeet  or  weight  is  due  to  this 
arzi,  and  that  there  is  no  suflScient  reason  for  differing  from  the  finding  of  the  two 
Courts. 

[158]  Then,  if  there  was  a  marriage  in  fait,  was  (here  a  marriage  in  law? 
When  (luce  yon  get  to  this,  viz.,  that  there  was  a  marriage  in  fact,  there  would  be  a 
])resumi)tiun  in  favour  of  there  being  a  marriage  in  law.  The  Zemindar,  according 
10  the  usages  of  his  Country  iuid  nation,  on  parting  with  his  first  Wife,  would  be 
naturally  desirous  of  marrying  again,  and  having  male  issue.  It  would  be  a  mo.st 
unlikely  thing  for  a  person  of  his  caste  to  go  through  the  ceremony  of  marriage,  if 
it  was  known  that  that  marriage  was  a  marriage  whicli  was  invalid  in  law.  Then 
upon  what  is  it  urged  hy  the  Aiipellant  that  the  invalidity  of  the  marriage,  in  law, 
depends.'  It  depends  upon  this,  and  upon  notliing  else,  viz.,  tliat  all  tlie  parties 
being,  as  is  clear  from  the  evidence,  of  the  Soodra  ciiste,  it  is  said,  that  because  it  is 
shown  that  the  Father  of  the  Mother  of  the  Present  Plaintiff  and  Respondent  was 
illegitimate,  therefore,  the  child  of  that  Father  could  nut  contract  a  valid  marriage, 
and  was  in  substance  of  no  caste  at  all.  The  only  foundation  for  this  is  the  opinions 
of  the  Pundits;  those  opinions  are  not  satisfactory;  no  decision  or  authority  is 
brought  for\vard  supporting  any  such  proposition.  The  opinions  are  matter  of 
reasoning  :  and  where  tlxey  refer  to  authority,  it  is  to  authority  which  applies  to 
persons  of  two  different  but  higher  castes,  not  to  the  Soodra  caste  at  all,  and  still 
less  to  what  may  be  called  different  classes  or  divisions  of  one  and  the  same  Soodra 
caste. 

Tlieir  Lordships  are  not  aware  that  there  is  any  authority — there  has  been  none 
quoted,  and  it  does  not  appear  that  there  is  any  authority  supporting  any  such 
]iroposition  as  that  which  is  contended  for  by  the  Pundits;  and,  though  their  Lord- 
ships do  not.  [159]  agree  in  everything  that  has  been  stated  in  the  High  Court  of 
appeal,  they  are  satisfied  that  in  the  Soodra  caste  illegitimate  children  may  inherit, 
and  have  a  right  to  maintenance  ;  and  that  in  this  verj'  instance  the  illegitimate 
Father  of  the  Mother  of  the  Plaintiff,  as  well  as  his  Daughter,  were  treated  as 
members  of  the  family:  and  on  the  whole,  seeing  that  these  parties  are  both  of  the 
Soodra  caste,  and  that  the  utmost  that  has  been  alleged  really  is,  that  the  Zemindar 
was  one  part  of  the  Soodra  caste,  and  the  Lady  to  whotn  he  was  married  was  of 
another  part,  or  of  a  sub-caste,  their  Lordships  hold  the  marriage  to  have  been  valid  : 
to  hold  the  contrary  would  in  fact  be  introducing  a  new  rule,  and  a  rule  which  ought 
not  to  be  countenaticed. 

For  these  reasons,  tlieir  Lordships  will  humbl)-  advise  Her  Majesty  that  this  appeal 
should  be  dismissed,  and  dismissed  with  costs. 


[160]  ROBERT  WATSOX  AND  CO.,— AppellanU :  THE  COLLECTOR  OF  ZILLAH 
RAJSHAHYE,   DOST   MAHOMED   KHAN   CHOWDHRY,   RANEE   ANUN- 
DOMOYE,   and   HORACE   JOHN   ABBOTT,— Respondents  *   [July    14,    15, 
1869]. 
On  (iippeal  from  the  Hiijli-  Cmtrt  uf  Judirattire  ai  Fort  William-  in  Bengal. 

Efi'ect  of  Ben.  Reg.  A'lII.  of  1819,  sec.  11,  in  respect  of  Putuee  tenures  [13  Moo. 

Ind.  App.  175].    Held,  that  a  sale  or  transfer  of  Putuee  teimre  by  a  Putneedar 

is  not  binding,  unless  made  in  strict  conformity  with  the  provisions  of  that 

Regulation. 
A  suit  brought  in  the  year  1856,  to  set  aside  an  auction  sale  of  a  Putnee  Talook 

for  arrears  of  rent,  under  Ben  Reg.  VIII.,  1819,  was  dismissed  for  want  of 

*  Present : — Members  of  tlie  Judicial  Comniittee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore  (Judge  of  the  Admiralty 
Court),  the  Right  Hon.  Sir  Joseph  Napier,  Bart.,  and  the  Right  Hon.  the  Lord 
Justice  Giffard.    Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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evidence  on  tlie  part  of  the  Plaintiffs,  with  a  reservation  by  the  Court,  that 
the  Order  made  was  not  to  be  a  bar  to  the  Plaintiff,  or  any  other 
person  who  might  substantiate  their  rights,  from  proceeding  to  recover.  On 
a  fresli  suit  l)y  the  same  parties  for  the  same  matter,  held,  that  such 
reservation  was  of  no  effect,  as  under  the  Civil  procedure  Code,  sec. 
2  of  Act  No.  VIII.  of  1859,  the  former  suit  was  a  bar,  and  a  plea  of  res 
judkatn  allowed  [13  Moo.  Iiid.  App.  171  J. 
There  is  no  power  in  the  Courts  in  India,  similar  to  that  exercised  by  Courts 
of  Equity  or  Common  Law  in  England,  to  dismiss  a  suit  with  liljerty  for 
the  Plaintiff'  to  bring  a  fresh  suit  for  the  same  matter,  or  to  enter 
a  non-suit.  Such  power  of  the  Indian  Courts  is  limited  to  questions  of 
form,  as  in  the  case  (1)  of  misjoinder  of  parties,  or  of  the  matters  in 
suit  (2)  where  a  material  document  has  been  rejected  for  not  having  a 
proper  stamp,  and  (•'!)  if  there  has  been  an  improper  valuation  of  the  subject- 
matter  of  the  suit;  but  not  to  a  case  where  the  issue  has  been  joined,  and 
the  Plaintiff'  fails  to  produce  the  evidence  is  bound  to  give  to  support  the 
issue  [13  Moo.  Ind.  App.  169,  170]. 

Tlie  suit  out  of  which  this  appeal  arose  was  brought  in  the  Civil  Court  of 
Zillah  Rajshaliye  by  Messrs.  Watson  and  Co.,  Indigo  Planters  of  the  Bans-[161]- 
barreali  Indigo  Factory,  to  cancel  a  sale  made  by  auction  to  the  first  Respondent, 
Dost  Maliomed,  by  the  former  Collector  of  Zillali  Rajshaliye,  under  the  provisions  of 
Ben.  Keg.  VIII.  of  1819  ;  and  to  recover  possession  of  the  land  then  sold,  consisting 
of  an  eight-annas  or  half  share  of  the  Putnee  Talook  of  Dehee  Hattee,  in  Pergunnah 
Covindpore,  alleged  by  Messrs.  Watson  to  have  lieen  held  with,  and  as  appurtenant  to. 
the  Bansbarreah  Factory  and  for  mesne  profits. 

The  facts  were  these  :  — 

About  the  year  1837,  two  Brothers,  Rajah  Krisnachunder,  Bahadoor,  and  Koon- 
war  Kamchunder,  joint  proprietors  of  the  zemindary  of  which  Dehee  Hattee  lielonged, 
divided  the  property  equally  between  them:  and  on  the  12tli  Bysack  (11th  May, 
1837)  in  that  year,  Koonwar  Kamchunder  .sold  his  8  annas  share  in  Dehee  Hattee, 
to  John  Compton  Abbott,  an  Indigo  Planter. 

By  this  sale  Abbott  obtained  the  ordinary  Talookdary  rights,  and  in  the  year 
1841,  he  sold  his  share  in  the  Putnee  Talook  to  Messrs.  French,  Hodges  and  Co.,  at 
tlie  price  of  Ks.  ILiGS.  12a. 

In  the  year  1849,  the  Putnee  Talook  was  still  standing  in  the  name  of  Abbott,  as 
principal  Talookdar  ;  and  on  the  16th  November  in  that  year,  it  was  sold  by 
auction  for  arrears  of  rent,  under  the  provisions  of  Ben.  Reg.  A''III.  of  1819,  and  pur- 
chased by  Dost  Mahomed  Khan. 

The  surplus  proceeds  of  the  sale  were  carried  to  the  credit  of  Messrs.  French, 
Hodges  and  Co.,  the  under  Talookdars,  in  accordance  with  the  provisions  of  Ben.  Reo-. 
VIII.  of  1819;  and  it  appeared  that  they  were  assenting  parties  to  the  sale,  and 
had  not  at  that  time  parted  with  their  Putnee  rights. 

[162]  On  the  7th  of  December,  1849,  Messrs.  Cochrane  and  Cowie  claiming  the 
property  in  the  Talook  as  vested  in  them,  as  Assignees  of  Messrs.  Cockerell  and 
Co.,  of  Calcutta,  under  certain  deeds  of  conveyance  from  Abbott  and  others,  pre- 
sented a  petition  against  the  validity  of  the  auction  sale,  on  the  ground  of  certain 
alleged  informalities  in  the  proceedings.  This  petition  was  dismissed  by  the 
Revenue  Commissioner  of  Moorsbedabad  on  the  23rd  January,  1850,  in  a  pro- 
ceeding, in  which  he  stated,  that  the  auction  sale  had  been  made  according  to  Reg. 
VIII.  of  1819,  and  in  pursuance  of  the  Letter,  No.  19  of  tlie  Sudder  Board  date"cl 
17th  of  February,  1848. 

The  grounds  on  which  the  Appellant*  claim(ed  to  be  entitled  to  the  property  in  the 
Putnee  Talook  were  these  :  — 

In  and  before  the  year  1842,  Abbott  was  the  Owner  of  twentj'-two  several  Indi"-o 
Factories,  together  known  by  the  name  of  "  Bansbarreah  Indigo  Concern,"  and  joint 
Owner  with  one  Macdougal,  of  five  other  indigo  Factories,  together  known  by  the 
name  of  the  "  Sulkea  Indigo  Concern,"  all  of  which  were  afterwards  united,  and 
together  formed  one  concern,  known  as  the  "  Bansbarreah  Indigo  Concern."     Part  of 
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these  Factories  liad  previously  been  mortgaged  to  one  Greeuawnv,  but  reconveyed 
in  1842. 

By  various  Indentures  of  Lease  and  Release,  executed  on  the  8th  and  9th  March 
in  that  year,  Abbott,  in  concert  with  one  Macdougal,  sold  tlie  whole  of  the  concern, 
in  the  following  proportions: — To  Messrs.  Cockerell  and  Co.  (Dove,  Trustee), 
3/16ths  =  3  annas  portion;  to  Gilsun  Rowe  French,  .55/16ths  =  5  annas  13  gds.  1 
cowrie  1  krant ;  to  Septimus  [163]  Hodges,  l/3rd  =  5  annas  G  gds.  2  crs.  2  krts  ;  to 
Henry  (Jloster  French,  2/16ths  =  2  annas. 

On  the  23rd  of  May,  1842,  Gilson  Rowe  French  mortgaged  his  share  (5j/16th.s) 
to  Messrs.  Cockerell,  and  on  the  14th  of  April,  1853,  released  his  equity  of  redemp- 
tion, whereby  his  share  became  vested  in  Mr.  Cochrane,  as  Assignee  of  the  Messrs. 
Cockerell,  who  had  become  Insolvent. 

On  the  30th  of  May,  1842,  Hodges  mortgaged  part  (2.i/lGths)  of  his  l/3rd 
share  to  Messrs.  Cockerell ;  and  after  his  death  his  E.xecutor,  Mr.  Andrew,  con- 
veyed the  entire  .share  to  them. 

Henry  Gloster  French,  who  had  deposited  liis  title-deeds  with  Messrs.  Cockerell. 
by  way  of  equitable  mortgage,  conveyed  his  2/lGths  share  to  Mr.  Cochrane,  Assignee 
of  Messrs.  Cockerell,  on  the  14th  of  April,  1853. 

Thus  the  whole  property  in  the  "  Bansbarreah  Indigo  Concern  "  became  on  that 
date  vested  in  the  Assignee  of  Messrs.  Cockerell. 

On  the  same  day  (14tli  of  April,  1853),  l)y  three  separate  deeds  of  assignment, 
Cochrane  conveyed  and  assigned  the  property  to  Abbott,  the  former  proprietor. 
(Jiison  Rowe  French's  share  (5§/16ths)  was  assigned  by  one  deed,  Gloster  French's 
(2/16ths)  by  another;  Septimus  Hodges'  l/3rd,  and  the  3/16ths  skare  originally 
conveyed  directly  to  Messrs.  Cockerell  (amounting,  together,  to  8^/1 6th)  by  a  third.' 

Abbott  died  on  the  3rd  of  October,  1854,  and  the  ''  Bansbarreah  Indigo  Concern  " 
was,  with  other  property,  conveyed  by  his  Executors  to  the  present  Appellants.  The 
Executors  of  Abbott,  treating  the  Dehee  Hattee  as  his  property,  executed  on  the 
4th  of  April,  1855,  a  deed  of  conveyance  and  assign-[164]-ment  of  that  and  another 
Putnee  Talook  in  favour  of  tlie  Appellants,  under  which  deed  they  claimed  the 
property  as  against  the  auction  purchaser. 

For  this  purpose  the  Appellants  instituted  a  suit  against  Dost  Mahomed  Khan  in 
the  Zillah  Court  of  Rajshahye,  on  the  30th  of  November,  1856.  A  preliminary  issue 
was  framed  to  try,  whether  the  Plaintiffs  (the  Apjiellants)  were  in  a  position  to 
sue;  and  a  Commission  to  examine  witnesses  was  addressed  to  the  Judge  of  the 
Small  Cause  Court,  in  Calcutta,  returnable  on  the  24th  of  April,  1857;  but  on  that 
day  the  Court  returned  the  Commission,  with  a  Certificate  that  the  witnesses  had 
not  been  presented  for  examination,  and  that  the  Judge,  finding  no  excuse  for  the 
Plaintiffs'  neglect,  had  dismissed  their  suit  for  want  of  evidence;  but  at  the  same 
time  he  had  recorded  in  his  proceeding,  that  the  Order  was  not  intended  to  bar  the 
Plaintiffs,  or  any  other  person  who  might  substantiate  his  title,  from  proceeding 
as  if  the  action  had  not  been  brought.  Tlie  Plaintiffs  appealed  summarilj^  K)  the 
late  Sudder  Court  of  Calcutta,  and  the  Judges  of  that  Court  held,  that  it  was  not  a 
case  for  a  summary  appeal,  but  they  allowed  the  Plaintiffs  to  bring  a  regular  appeal 
within  one  month.  They  added — "  It  appears  to  us  that  we  must  look  upon  the 
judgment  of  the  lower  Court  as  determining  that  the  Plaintiffs  had  failed  to 
establish  their  title  to  sue  ;  and  that  an  Order  of  dismissal  was  pronounced  upon 
the  evidence." 

A  regular  appeal  was  preferred,  and  heard  and  dismissed  Ijy  three  Judges  of 
the  Sudder  Court,  consisting  of  Messrs.  Loch,  Samuels,  and  Trevor,  on  the  27th  of 
April,  1859.  The  Court  was  unanimously  of  opinion,  that  the  Plaintiffs  had  entirely 
failed  to  [165]  make  good  their  ground  of  appeal  as  to  inability  to  produce  their 
witnesses,  they  having  made  no  exertion  whatever  to  procure  their  attendance. 

On  the  10th  of  October,  1860,  the  Appellants  brought  a  fresh  suit,  making  the 
auction  purchaser,  the  Owner  of  the  zemindary  of  the  Talook  in  question,  the  Son 
and  representative  of  Abbott,  and  the  former  Collector,  Mr.  Leicester,  severally 
Defendants. 

The  act  complained  of  (the  conduct  of  tlie  auction  sale)  having  been  done  Ijy 
Mr.  Leicester  in  his  official  capacity,  the  Government  were  admitted  as  Defendants 
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in  his  place,  under  Act,  Xo.  VIII.,  1859,  sees.  68  and  69;  and  an  answer  was  put 

in  on  their  helialf.  ,      ,         ,  ,  .  , 

The  material  issue  recorded  by  tiie  Court  was;  whether  the  suit  was  barred  by 
tlie  Judge's  decision  of  the  Hth  of  May,  18r)7,  and  by  those  of  the  Sudder  Dewauny 
Adawlut  of  the  26th  of  February,  185f<,  and  the  27th  of  April,  1859? 

The  before-mentioned  deeds  were  produced  in  evidence,  and  witnesses  examined 

for  the  Plaintiffs. 

On  the  8th  of  May,  1861,  the  I'rincijjal  Sudder  Auieen  (Punchauun  Bannerjee) 
of  the  Zillah  Court  gave  judgment,  and  held,  that  the  suit  of  the  Plaintiff  was  not 
barred  by  the  previous  proceedings  ;  but  on  the  question  of  title  he  dismissed  their 
claim.  He  further  held,  that  they  had  entirely  failed  to  prove  tliat  the  Talook  be- 
longed to  the  Bansbarreah  indigo  concern,  the  proofs  produced  tending  to  show 
the^contrary,  and  he,  tlierefore,  held  it  unnecessary  to  go  into  the  other  issues. 

The  Plaintiffs  appealed  to  the  late  Sudder  Dewanny  Adawlut,  at  Calcutta,  but 
the  Judges  of  tlie  High  Court  of  Judicature  (substituted  in  the  interim  for  [166]  the 
Sudder  Court),  consisting  of  Messrs.  Raikes  and  Seton-Karr,  on  the  30th  of  Septem- 
ber, 1863,  dismissed  the  appeal,  holding  (on  the  issue  in  bar)  that  the  dismissal  of 
the  previous  appeal  in  the  Appellant's  suit  of  1856  by  the  Sudder  Court  in  1859 
was  final  under  Act,  No.  VIII.  of  1859,  sec.  2,  and  that  the  suit  was  barred.     The 
Court  by  its  judgment  said — "  In  deciding  this  point,  we  have  it  admitted  that  the 
cause  of  action  in  the  present  suit  is  precisely  the  same  as  laid  in  the  Plaintiffs' 
suit  of  the  30tli  of  November,    1856.     The  law   which  governs  the  points   is  con- 
tained in  sec.  2,  Act  No.  VIII.  of  1859,  and  is  as  follows: — '  The  Civil  Courts  shall 
not  take  cognizance  of  any  suit  brought  on  a  cause  of  action  which  shall  have  been 
heard  and  determined  by  a  Court  of  competent  jurisdiction,  in   a   former  suit, 
between  the  same  parties,  or  between  parties  under  whom  they  claim.'     It  is,  how- 
ever, contended  that,  although  the  cause  of  action  in  both  suits  is  the  same,  and  the 
parties  identical,  the  cause  of  action  in  the  former  suit  was  never  heard  and  deter- 
mined ;  that  the  suit  having  been  dismissed  for  default  without  any  trial,  a  dis- 
missal for  default  is  no  bar  to  a  fresh  suit.     It  appears  to  us,  however,  that  the  pre- 
liminary issue  which  was  then  necessary  to  be  tried  for  the  purpose  of  ascertaining 
whether  Plaintiffs  were  or  were  not  legally  entitled  to  sue.  having  been  recorded  and 
evidence  called  for,  and  a  day  fixed  for  the  hearing,  the  case  had  proceeded  beyond 
the  stage  at  which  any  laches  on  the  part  of  the  parties  to  the  suit  could  be  treated 
as  a  simple  default,  and  the  suit  struck  off  the  file,  to  be  reinstituted  at  the  option 
of  the  Plaintiffs.     A  decision  of  the  late  Sudder  Court  of  the  31st  of  May.  [167]  1853, 
is  a  precedent  in  point,  and  the  marginal  note  appended  to  the  case  fully  shows  that 
a  failure  to  adduce  evidence  is  not;  a  default  to  proceed  within   the  meaning  of 
Act,  No.  XXIX.  of  1841,  which  refers  only  to  steps  in  procedure  necessary  to  enable 
a  cause  to  be  prepared  for  hearing  on  its  merits  ;  the  dismissal  of  a  suit  for  want 
of  evidence  ought  not  to  be  on  default,  but  on  the  merits.     This,  then,  was  clearly 
the  state  of  the  law  in  1857,  when  the  Judge  of  Rajshahye  dismissed  the  suit  for 
want  of  evidence,  and  we  cannot  allow  any  words  of  the  Judge  to  override  the  law, 
and  give  to  parties  indulgencies  which  the  law  of  procedure  does  not  sanction." 
'■  It  cannot  for  a  moment  be  argued  that,  as  the  law  stood  in  1857,  a  Plaintiff'  was 
at  liberty  to  claim   a  non-suit  if,  after  the  issues  were  recorded,  he  neglected  to 
supply  evidence  in  support  of  his  case,  and  we  are  of  opinion,  that  the  law  and 
practice  of  the  Courts  there  was  to  act  upon  the  maxim  '  De  non  apparentibu^  et 
non  existentihxis  eadem  est  ratio'  (5  Co.  Rep.,  6);  and  if  evidence  was  wanting,  to 
dismiss  the  claim  for  want  of  proof.     Such  order  is  in  reality  a  decision  on  the 
merits,  just  as  much  as  if  Plaintiff  had  produced  evidence  which  the  Court  considered 
inadequate  as  proof,  and  dismissed  it  upon  that  ground." 
The  present  appeal  was  brought  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellants. — The  only  question  is, 
whether  the  plea  of  res  judicata,  by  reason  of  the  decision  the  Court  arrived  at  in 
the  suit  instituted  in  1856,  is  a  bar  to  the  present  suit.  Tliat  plea  is  founded  on 
the  Civil  Procedure  Code,  [168]  Act,  No.  VIII.  of  1859.  sec.  2.  and,  we  submit,  was 
not  established.  Section  2,  on  which  the  decree  of  the  High  Court  proceeded, 
having  reference  to  the  facts  and  circumstances  of  the  suit  of  1856,  did  not  justify 
the  dismissal  of  the  Appellants'  suit.     All  that  the  Court  did   in  the  former  suit 
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was,  in  effect,  to  non-suit  the  Plaintiff,  wliieli  alone  would  not  be  a  bar  to  the  Aiipel- 
lants  bringing  a  fresh  suit.  There  is  nothing  iu  that  seetiou  to  deprive  the  High 
Court  of  the  power  of  declaring  that  the  cause  of  action  has  not  been  lieard  and 
determined  by  the  Court  in  the  former  suit  between  the  same  parties,  so  as  to 
constitute  a  bar  to  the  institution  of  another  suit  respecting  the  same  matter.  The 
Court  ought  to  have  exercised  such  a  discretion  in  this  case,  and  so  i)revent  a  failure 
of  justice  from  a  mere  technical  objection.  Hut  tlie  Act,  Xu.  Vlll.  of  If^u'.l,  was  nol 
in  force  when  the  suit  of  1856  was  decided;  therefore,  the  jirovisions  of  Hen. 
Ke".  III.  of  1793  apply.  It  has  been  held,  that  if  a  technical  objection  on  which  a 
case  has  been  thrown  out  in  the  lower  Court  be  overruled  on  appeal,  tiie  cause 
ought  to  be  referred  back  to  the  lower  Court  for  trial  on  its  merits:  //;  re  Si/iid 
Bu'Shairut  Allee  (14  Ben.  S.D.A.  Rep.,  189),  and  in  Shibch  under  Bauer  jeii  v.  Kali  per- 
aaud  Roy  (16  Ben.  S.D.A.  Kep.,  480),  it  was  said,  that  a  failure  to  adduce  evidence 
was  not  a  default  to  proceed  within  the  meaning  of  the  Act,  No.  XXIX.  of  1841, 
sec.  2,  and  that  a  dismissal  of  a  suit  for  want  of  evidence  ought  not  to  be  for  any 
default,  but  on  the  merits. 

Mr.  Forsyth,  Q.C.,  and  Mr.  Merivale,  appeared  for  the  Respondent,  The  Collector 
of  Rajshahye,  and 

[169]  Mr.  Field,  Q.C.,  and  Mr.  .1.  1).  Bell,  for  the  Respondents,  Moutree  Mahomed 
AUi  Khan  Chowdry,  and  Dost  Mahomed  Khan  Cliowdry,  but  their  Lordships,  without 
calling  upon  tliem,  delivered  judgment  l)y 

The  Right  Hon.  Sir  James  W.  Colvile. — Their  Lordships  have  formed  so 
clear  an  opinion  on  both  the  points  on  which  the  determination  of  this  appeal 
depends,  that  they  do  not  think  it  necessary  to  prolong  the  discussion  by  calling  on 
the  other  side. 

The  first  question,  and  that  which  is  the  sole  question,  raised  by  tlie  case  of  the 
Appellants  is,  whether  the  High  Court  was  wrong  in  holding  that  the  plea  of  res 
judicata  ought  to  prevail. 

The  suit  is  brought  to  set  aside  the  sale  of  a  Putuee  Talook,  which  took  place  as 
long  ago  as  1849.  There  was  considerable  delay,  even  in  the  institution  of  the 
former  suit  to  set  aside  that  sale,  which  was  not  brought  till  the  year  1856.  The 
case  is  obviously  one  in  which  it  was  the  duty  of  the  Courts  below,  as  it  is  the  duty 
of  their  Lordships,  to  look  closely  to  the  right  of  the  Appellants,  the  Plaintiff's  in 
the  suit,  to  impeach  proceedings  which  took  place  so  long  ago,  and  under  which  so 
many  fresh  rights  may  have  accrued. 

Be  that,  however,  as  it  may,  the  first  question  is,  whether  the  High  Court  was 
right  in  holding  that,  notwithstanding  the  reservation  contained  in  the  decree 
dismissing  the  suit  of  1856,  the  question  was  to  be  treated  as  res  judicata. 

We  have  not  been  referred  to  any  case,  nor  are  we  [170]  aware  of  any  authority 
which  sanctions  the  exercise  by  the  Country  Courts  of  India  of  that  power  which 
Courts  of  Equity  in  this  Country  occasionally  exercise,  of  dismissing  a  suit  with 
liberty  to  the  Plaintiff'  to  bring  a  fresh  suit  for  the  same  matter.  Nor  is  what  is 
technically  known  in  England  as  a  nonsuit,  known  in  those  Courts.  There  is  a 
proceeding  in  those  Courts  called  a  nonsuit,  which  operates  as  a  dismissal  of  the 
suit  without  barring  the  right  of  the  party  to  litigate  the  matter  in  a  fresh  suit  ; 
but  that  seems  to  be  limited  to  cases  of  misjoinder  either  of  parties  or  of  the  matters 
in  contest  in  the  suit;  to  cases  in  which  a  material  document  has  been  rejected 
because  it  has  not  borne  the  proper  stamp,  and  to  cases  in  which  there  has  been  an 
erroneous  valuation  of  the  subject  of  tlie  suit.  In  all  those  cases  the  suit  fails  by 
reason  of  some  point  of  form,  but  their  Lordships  are  aware  of  no  case  in  which, 
upon  an  issue  joined,  and  the  party  having  failed  to  produce  the  evidence  which  be 
was  bound  to  produce  in  support  of  that  issue,  liberty  has  been  given  to  him  to 
bring  a  second  suit,  except  in  the  particular  instance  that  is  now  before  tliem. 

The  decision  in  this  first  suit  was  carried  by  appeal  before  the  Sudder  Court. 
It  was  treated  in  the  first  instance  as  not  being  the  subject  of  such  a  summary 
appeal  as  would  have  taken  place  in  the  case  of  what  is  ordinarily  known  as  a 
nonsuit,  but  as  being  necessarily  the  subject  of  a  regular  ajipeal.  A  regular  apjieal 
was  accordingly  brought,  and  was  heard  by  three  Judges,  and,  as  their  Lordshijis 
read  the  opinion  of  those  three  Judges,  each  of  tliem  seems  to  have  had  very  con- 
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siderable  doubt,  to  say  the  least,  [171]  wliethcr  it  was  competent  to  the  Judge  in 
the  circumstances  to  make  any  such  reservation. 

Tlie  result,  however,  was  that  they  refused  to  remand  tlie  suit  for  re-trial,  and 
dismissed  the  apjieal.  They  did  not,' however,  make  any  correction  of  the  reserva- 
tion, and  so  the  case  stood"until  the  question  arose  again  in  the  present  suit.  In 
iie  jiresent  suit  the  Principal  Sudder  Ameen  seems  to  have  considered  that  he  was 
l)0und  by  that  reservation,  and,  therefore,  he  decided  that  issue  in  favour  of  the 
A]i|icllauts. 

He  decided  against  them  on  the  other  question,  which  is  now  to  be  disposed  of, 
namely,  of  their  title  to  sue.  They,  therefore,  appealed  against  his  decision,  and 
the  High  Court,  without  going  into  the  second  question  upon  which  the  case  had 
been  decided  in  the  Court  of  tirst  instance,  appears  to  have  called  upon  the  Appel- 
lant* to  show  that,  notwithstanding  the  former  decree,  they  were  still  entitled  to  sue. 

It  has  been  argued  that  that  decree  not  having  been  appealed  against  by  the 
Respondents  in  the  original  suit,  was,  at  all  events,  whether  regularly  or  irregularly 
made,  liinding  in  the  particular  case,  and  that  it  was  not  competent  to  the  High 
Court  in  this  suit  to  question  its  propriety.  Their  Lordships  are  not  disposed  to 
take  that  view.  Without  laying  down  positively,  that  in  no  case  could  such  a 
reservation  be  properly  made  by  a  Judge  in  one  of  the  Indian  Courts,  they  think 
that  it  was  open  to  the  High  Court  in  a  case  in  which  the  former  decree  had  been 
pleaded  as  res  judicata,  and  in  which  all  the  circumstances  under  which  it  was 
made  were  before  the  Court,  to  consider  the  propriety  of  the  reservation,  [172]  and 
they  entirely  agree  with  the  Judges  of  the  High  Court  in  thinking  that,  admitting 
that  the  Judge  of  the  lower  Court  had  in  any  case  such  a  discretion  as  was  exercised 
in  making  the  reservation  in  question,  that  discretion  was  improperly  exercised  in 
the  particular  case. 

They  are  of  opinion,  that  the  appeal  must  fail  upon  the  first  ground.  They  are, 
however,  further  of  opinion,  that  the  appeal  must  also  fail,  and  that  the  decree  of 
the  Principal  Sudder  Ameen  is  to  be  supported  upon  the  second  ground,  namely, 
that  the  present  Appellants  have  shown  no  sufficient  title  enabling  them,  supposing 
it  was  open  to  any  person  at  this  distance  of  time  to  do  so,  to  question  the  propriety 
of  the  sale  of  the  Putuee  Talook. 

It  will  be  convenient  to  consider  first,  what  has  been  the  ostensible  devolution 
of  the  Talook  ;  next,  what  is  the  nature  of  such  a  tenure ;  and,  lastly,  how  it  is  sought 
to  establish  that  the  title  to  that  Talook,  and  the  consequent  right  to  impeach  the 
sale,  have  passed  to  the  present  Appellants. 

The  Talook  was  created  in  favour  of  Mr.  John  Compton  Abbott,  in  May,  1837, 
by  a  Deed  of  sale.  It  is  in  the  ordinary  form,  their  Lordships  apprehend,  of  a 
grant  of  a  Putuee  tenure,  and  it  provides  for  that  for  which  the  Regulation  makes 
provision,  namely,  the  notice  to  the  Zemindar  of  any  alienation  of  the  Talook,  in 
order  that  it  may  be  duly  registered.  The  words  are,  "'  If  you  make  a  gift  or 
sale,  or  give  away  in  durputnee,  the  eight  annas  of  the  above-mentioned  dehee, 
being  your  own  Putnee,  you  must  give  instant  notice  of  the  same  in  my  Sudder 
Cutcherry."  On  the  7th  of  Pons,  1248,  which  we  are  told  was  in  1841,  Mr.  Abbott 
sold,  for  [173]  the  expressed  consideration  of  C.  R.  11,465 :  12,  this  Putuee  to  a  firm 
known  as  French,  Hodges  and  Co.  In  the  deed  there  is  a  requisition  to  the  Pur- 
chasers to  cause  themselves  to  be  duly  registered  in  the  archives  of  the  Zemindar, 
hud  although  the  instrument  was  not  registered  in  the  ordinary  register  of  deeds 
till  1844,  it  is  probable  that  they  were  before  that  date  duly  entered  and  accepted  by 
the  Zemindar  as  the  Putneedars. 

Of  this  there  is  some  evidence  in  the  petition  which  will  be  referred  to  hereafter, 
of  the  Assignees  of  Cockerell  and  Co.,  for  they  speak  of  French,  Hodges  and  Co.,  as 
"  our  Benamee  owners  of  the  Talook  at  the  time  of  the  sale." 

The  sale  took  place  in  1849,  and  the  proceedings  from  the  Collector's  office  show, 
that  it  was  treated  as  the  sale  of  a  Putnee  standing  in  the  names  of  French,  Hodges 
and  Co. ;  inasmuch  as  it  appears  from  them  that  the  surplus  proceeds  of  the  sale 
passed  to  and  were  divided  amongst  the  judgment  Creditors  of  that  firm. 

That  is,  then,  the  ostensible  devolution  of  the  Putnee  Talook.  Of  course  the 
later  deed  of  the  4th  of  April,  1855,  in  which  Mr.  Compton  Abbott,  assuming  to  be 
the  absolute  Owner  of  the  Putnee  Talook,  which  had  been   long  previously  sold, 
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conveyed  it  foniially  to  Watson  and  Co.,  the  present  Appellants,  (.an  have  no  liearing 
on  the  question  of  title. 

It  only  shows,  that  if  under  the  deeds  by  which  the  Appellants  now  endeavour  to 
trace  such  title  or  right,  the  Putnee  Talook  had  got  back  into  Mr.  Al)bott,  or  tiie 
right  to  question  the  sale  of  1849  of  that  Talook,  belonged  to  Mr.  Al)l)ott.  he  lias 
[174]  transferred  that  right,  wliatever  it  was,  to  the  Appellants. 

It  has  been  admitted  at  the  Bar,  that  in  order  to  show  that  the  title  to  this 
Putnee  Talook,  and  the  consequent  right  to  question  the  sale,  lias  passed  to  the 
Appellants,  it  is  necessary  to  rely  on  certain  general  words  in  the  various  deeds  that 
transfer  certain  interests  in  the  Bansbarreah  indigo  concern,  and  to  hold  that  the 
Talook  was  in  fact  an  incident  to  the  Factories,  and  that  those  words  must  be  taken 
to  have  passed  them. 

It  appears,  that  at  the  time  when  the  Putnee  was  granted,  Mr.  ,Iohn  Ccimjiton 
Abbott  was  the  sole  proprietor  of  the  Bansbarreah  concern,  and  it  may  be  conceded 
that  (as  Mr.  Leith  has  argued)  the  general  object  with  which  an  Indigo  planter 
takes  this  kind  of  tenure,  is  to  acquire  that  power  over  the  Ryots  which  a  Zemindar 
has,  and  which  enables  him  to  stipulate  that  upon  parts  of  their  lands  at  least  tliey 
shall  grow  Indigo  at  his  rates,  for  the  benetit  of  his  Factory.  Nevertheless,  in 
acquiring  these  rights,  Putneedars  accjuire  other  very  considerable  rights;  they 
acquire  the  Zemindar's  rights  over  a  large  District,  comprising  lands,  all  of  which 
do  not  grow  Indigo,  and  it  is  perfectly  conceivable  that  one  Partner  in  a  Factory 
may  have  that  sort  of  Talook,  and  the  consequent  power  which  tlie  ownership  of  the 
Talook  gives  ;  that  he  may  use  that  power  for  the  benefit  of  the  Factory,  and  yet 
that  the  Talook  itself  may  form  no  part  of  the  assets  of  the  Factory.  Then,  again, 
it  is  to  be  considered  as  between  the  parties  Ijetween  whom  this  question  arises, 
that  the  Zemindar  who  has  sold  and  the  Purchaser  who  has  bought  at  the  Collector's 
sale  have  [175]  nothing  to  do  with  the  motives  under  which  the  Talook  was  originally 
taken, — have  nothing  to  do  with  those  arrangements  which  the  ostensible  owner 
of  the  Talook  may  make;  that  the  Zemindar  has  granted  a  tenure  of  a  particular 
kind,  the  incidents  of  which  are  well  defined  hj  law,  to  a  tenant,  and  that  he  has  a 
right  to  look  to  the  ostensible  tenant,  and  is  not  bound  to  take  notice  of  the  various 
interests  which  may  be  created  otherwise  than  by  an  authorized  alienation.  This 
much  is  clear,  it  is  certainly  not  proved  by  positive  evidence  :  it  is  only  an  inference 
drawn  from  the  assumed  nature  of  thing.s — that  this  Talook  was  part  of  the  assets 
of  the  Bansbarreah  concern. 

Now,  before  going  to  the  deeds  on  which  the  Appellants  rely,  it  may  be  con- 
venient to  look  at  some  of  the  provisions  of  the  Ben.  Reg.  VIII.  of  1819,  which  apply 
to  this  kind  of  tenure.  The  scope  of  the  Regulation  is,  fir.st,  to  legalize  the  tenure, 
the  legality  of  which  had  been  doubted  ;  after  declaring  that  Putnee  tenures  are 
valid,  it  provides  that  they  shall  be  transferrable  and  answerable  for  the  debts  of  the 
Putneedar.  It  next  declares,  that  such  tenures  are  not  voidable  for  arrears  of  rent, 
but  that  the  Zemindar's  remedy,  where  there  is  an  arrear  of  rent,  shall  be  a  sale  under 
the  provisions  of  the  Regulation.  It  further  declares,  that  the  Zemindar  is  not  en- 
titled to  refuse  to  give  effect  to  a  transfer  ;  and  then  follow  certain  provisions  which 
are  in  favour  of  the  Zemindar.  The  Regulation  provides,  that  in  conformity  with 
established  usage,  he  shall  be  entitled  to  exact  a  fee  upon  every  such  aliejiation.  It 
fixes  the  maximum  fee;  it  provides  that  he  shall  also  be  entitled  to  demand  sub- 
stantial security  from  the  trans-[176]-feree,  or  purchaser,  to  the  amount  of  half  the 
jumma  rent,  or  yearly  rent  pav-able  to  him  from  the  tenure  transferred,  and  that  the 
same  thing  shall  happen  when  the  tenure  passes  in  a  sale  made  in  execution  of  a 
decree  or  judgment  of  Court  ;  that  the  Zemindar  may  refu.se  to  sanction  a  transfer 
until  the  fee  and  security  be  tendered  ;  that  if  there  is  a  dispute  as  to  the  sufficiency 
of  the  security,  it  is  to  be  determined  by  appeal  to  the  Civil  Court,  and  it  gives  him 
further  powers. 

In  the  6th  section  there  is  this  express  provision,  "  That  the  rules  of  this,  and  of 
the  preceding  section,  shall  not  be  held  to  apply  to  transfers  of  any  fractional  portion 
of  a  Putnee  Talook,  nor  to  any  alienation  other  than  that  of  the  entire  interest  ;  for  no 
apportionment  of  the  Zemindar's  reserved  rent  can  be  allowed  to  stand  good,  unless 
made  under  liis  special  sanction." 

The  11th  section  siiows  what  the  consequence  of  one  of  these  sales  is.     It  gives  to 
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till-  I'liiL-liaser — assuming,  of  course,  ttiat  tlie  sale  lias  been  regularly  conducted — 
what  we  may  call  a  Parliamentary  title.  It  declares  that  the  tenure  shall  be  sold 
'•  free  of  all  incumbrances  that  may  have  accrued  upon  it  by  act  of  tlie  defaulting 
Proprietor,  his  representatives  or  assignees,  unless  the  right  of  making  such  incum- 
brances shall  liave  been  expressly  vested  in  the  iiolder,  by  a  stipiilation  to  that  effect  in 
the  written  engagements,  under  wliich  the  said  Talook  may  have  been  held.  No 
transfer  by  sale,  gift,  or  otherwise,  no  mortgage  or  other  limited  assignment  shall 
be  permitted  to  bar  the  indefeasible  right  of  the  Zemindar  to  hold  the  tenure  of  his 
creation  answerable  in  the  state  in  which  he  created  it,  for  the  rent,  which  is,  in  fact, 
his  [177]  reserved  property  in  the  tenure,  except  the  transfer  or  assignment,  should 
have  been  made  with  a  condition  to  that  eflect  under  express  authority  obtained  from 
such  Zemindar." 

This  being  so,  it  seems  extremely  questionable  whether,  if  it  liad  been  even  ex- 
pressly stated  in  the  various  deeds  about  to  be  considered,  that  shares  in  this  Putnee 
Talook  were  transferred  in  that  manner,  such  transfers  of  interest  would  have  been 
binding  on  tlie  Zemindar  ;  whether  lie  would  not  have  been  entitled  to  look  to  French, 
Hodges  and  Co.  as  the  registered  Ow^ners  of  that  Talook:  and  whether  any  of  the 
jiersons  who  took  these  limited  interests,  some  by  mortgage,  some  absolutely,  but  of 
jiortions  only,  would  have  been  entitled  to  come  forward  and  say,  "  We  claim  to  be 
treated  as  your  Putneedars."  In  fact,  however,  the  deeds  do  not,  any  of  them,  ex- 
jiressly  purport  to  convey  this  Talook  ;  and  if  the  dates  of  the  transactions  are  con- 
sidered, there  is  strong  ground  for  inferring  that  it  was  the  intention  of  the  parties 
to  keep  the  two  things  separate,  the  tenure  separate  from  the  Bansbarreah  concern, 
probably  from  a  knowledge  that  the  former  could  not  be  dealt  with  in  the  way  in 
which  it  is  now  pretended  that  it  was  dealt  with. 

It  has  already  been  stated,  that  Abbott  sold  the  Putnee,  in  1841,  to  French, 
Plodges  and  Co.  for  value.  The  foundation  of  Messrs.  Cockerell's  interest  in  the 
Bansbarreah  concern  is  the  deed  of  the  9tli  March,  1842.  That  is  the  deed  by  which 
Abbott  sold  out-and-out  to  Cockerell  and  Co.  three-sixteenth  shares  of  the  Bansbarreah 
concern.  Now,  as  he  had,  the  year  before,  sold  the  Putnee  Talook  as  a  whole  to 
French,  Hodges  and  Co.,  it  is  difficult  to  see  upon  what  [178]  principle  the  general 
words  contained  in  this  conveyance  can  be  construed  to  include  and  convey  three- 
sixteenths  of  the  Talook,  su]iosing  that  it  was  comjietent  to  the  Putneedar  to  sell  the 
three-sixteenths  of  the  Talook  separately. 

Then,  on  the  23rd  of  May,  1842,  Gilson  Rowe  French,  who  probably  was  one  of 
French,  Hodges  and  Co. — though  it  is  not  shown  distinctly  that  he  was — mortgages 
to  Cockerell  five-sixteenths,  and  a  fraction  of  another  one-sixteenth  of  the  Bansbarreah 
concern.  As  far  as  a  mere  mortgage  went,  supposing  that  any  interest  in  the  Talook 
passed  by  the  general  words,  that  clearly  would  not  operate  as  against  the  right  of 
the  Purchaser  under  the  sale,  because  the  Regulation  provides,  that  the  eft'ect  of  the 
sale  shall  be  to  sweep  away  any  mortgage  created  by  the  defaulting  Putneedar. 
Again,  on  the  .jOth  of  May,  1842,  Septimus  Hodges  mortgages  two-sixteenths,  and  the 
remaining  fraction  of  another  sixteenth,  of  the  same  indigo  concern  to  Cockerell  and 
Co.  ;  and  on  the  28tli  of  May,  1847,  his  Executors  sell  to  Cockerell  a  third  absolutely 
of  the  Bansbarreah  concern,  which,  I  take  it,  included  that  which  had  been  already 
mortgaged  by  tlieir  Testator.  Therefore,  at  the  date  of  their  insolvency,  which,  I 
think,  preceded  the  sale  of  the  Putnee  Talook,  and  certainly  at  tlie  date  of  the  sale 
of  the  Putnee  Talook,  Cockerell  and  Co.,  or  their  Assignees,  were  Owners  of  three- 
sixteenth  and  one-third  of  the  Bansbarreah  concern  absolutely,  and  were  Mortgagees 
of  the  shares  transferred  by  Gilson  Rowe  French,  and  thus,  either  as  absolute  Owners, 
or  as  absolute  Mortgagees,  were  entitled  to  fourteen-sixteenths  of  that  concern,  but 
the  remaining  two-sixteenths  were  still  outstanding,  and  belonged  to  one  Henry 
(iloster  [179]  French,  and  in  respect  of  those  two-sixteenths  Cockerell  and  Co.  seem 
at  most  to  have  been  equitable  Mortgagees  by  deposit  of  title-deeds. 

In  this  state  of  things  the  sale  of  the  Putnee  Talook  took  place.  An  application 
was  made  by  the  Assignees  impeaching  the  sale,  in  which  they  speak  of  French, 
Hodges  and  Co.  as  the  Benamee  Owners  of  the  Talook  for  them;  but  at  that  time, 
as  I  have  just  shown,  even  supposing  that  the  beneficial  .interest  had  passed  under 
the  general  words  of  the  conveyances  of  shares  in  the  Bansbarreah  concern,  they  were 
not  absolute  Owners  even  of  fourteen-sixteenths  of  that  concern,  and  they  were  only 
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equitable  Mortgagees  of  two-sixteeiitlis.  The  two-sixteentlis  were  not  vested  in  ttiem 
until,  I  think,  the  14th  of  April,  1853,  and  probably  tiie  diffieulty  of  eonipletiug  the 
title  to  the  whole  concern  was  the  reason  of  the  very  great  delay  whicli  took  place 
before  the  Appellants  came  into  Court  to  impeach  the  sale  in  a  regular  suit. 

It  is  unnecessary  to  go  in  detail  through  the  subsequent  deeds.  The  general  effect 
of  them  is,  th^t  ia  1853,  the  Assignees,  the  representatives  of  Glyn,  Halifax  and  Co., 
wlio  had  acquired  some  beneficial  interest  in  this  Bansbarreah  concern  by  the  pledge 
of  deeds  from  Cockerell  and  Co.,  of  London,  and  a  variety  of  parties,  all  concerned  in 
getting  the  whole  interest  in  the  Bansbarreah  Factories  into  the  Assignees  of  Cockerell 
and  Co.,  who  at  the  same  date  transferred  it  to  ,Fohii  Conijiton  Abbott.  All  these 
transfers  were,  however,  of  nothing  but  the  Bansbarreah  concern.  Neither  the  title 
to  the  Talook  nor  the  right  to  impeach  the  sale  of  it  could  pass  to  John  Comptoii 
Abbott,  or  from  him  to  the  Appellants,  unless  tliey  [180]  were  i)reviously  vested  in 
Cockerell  and  Co.  It  has  been  shown  that,  in  their  Lordships'  opinion,  the  general 
words  in  the  several  conveyances  to  Cockerell  and  Co.  cannot  be  taken  to  have  passed 
even  an  equitable  interest  in  the  Talook  ;  which  cannot  be  assumed  to  have  been  an 
asset  of  the  Factories  merely  because  it  was  originally  taken  by  Mr.  .lohn  Compton 
Abbott  when  sole  proprietor  of  the  Factories.  In  their  Lordships'  opinion  the  Put- 
needars,  at  the  date  of  the  sale,  were  Messrs.  French,  Hodges  and  Co. ;  a  firm  which, 
altliough  some  of  its  members  may  have  had  shares  in  the  Bansbarreah  concern, 
appears  from  the  evidence  to  liave  been  sometiiing  distinct  from  that  concern  ;  and  is 
not  even  proved  to  have  been  Trustees  for  it.  In  these  circumstances  their  Lordships, 
without  laying  down  any  general  rule  as  to  the  degree  of  interest  Vhicli  might 
entitle  a  party  to  impeach  tJie  sale  of  a  I'utnee  Talook  under  the  Regulations,  are  of 
opinion,  that  the  Appellants  iiave  failed  to  show  that  they  have  aciiuired  that  interest 
in  this  Putnee  Talook  which  entitles  them  to  dispute  the  sale  in  1849,  and  that  the 
decision,  therefore,  of  the  Principal  Sudder  Ameen  upon  that  point,  was  correct. 

They  must,  therefore,  humbly  advise  Her  Majesty  to  dismiss  this  appeal  with  costs 
of  both  Respondents. 


[181]  RAM  CHUNDER  DVT[\—Api>elhuit :  CHUNDER  COOMAR  MUNDUL  and 
Others,— Respoiul,-nf.i  *  [July  15,  19,  20,  21,  1869]. 

On  appeal  from  the  Sudfler  Deiranny  AdatrJut  of  Bengal. 

In  a  question  relating  to  boundaries  of  land,  the  Judicial  Committee  on  a  review 
of  the  evidence,  reversed  the  concurrent  decrees  of  the  Court  of  First  instance 
and  the  Sudder  Court,  but  without  costs. 

Held,  following  the  case  of  Appovier  v.  Ram  Subba  Ayan  (11  Moore's  Ind.  App. 
Cases,  75)  that  in  a  Hindoo  family,  the  sfatu-i  of  joint  ownership  is  only  deter- 
mined by  an  actual  partition,  or  an  agreement  by  mutual  consent  to  a  division 
of  the  joint  estate  [13  Moo.  Ind.  App.  198]. 

It  lies  on  a  party  claiming  a  share  of  the  joint  estate  to  prove  a  severance  of 
interest  [13  Moo.  Ind.  App.  199]. 

On  special  application  for  leave  to  appeal  from  two  decrees  of  the  Sudder  Court, 
and  aiso  two  decrees  made  by  the  Court  of  First  instance,  the  Order  in  Council 
made  on  the  leave  given  was  confined  to  the  Sudder  Court  decrees.  Held,  that 
such  Order  was  for  the  purpose  of  the  hearing  of  the  appeal  to  be  considered  as 
embracing  all  four  decrees  [13  Moo.  Ind.  App.  182,  196,  197]. 

These  were  two  appeals  from  decrees  of  the  late  Sudder  Court,  which  was  con- 
solidated by  an  Order  in  Council,  and  heard  as  one  case,  made  in  two  suits  in  the  nature 
of  actions  of  ejectment  to  recover  possession  of  land  and  mesne  profits,  in  which  suits 
the  Ap]iellant  was  Plaintiff  and  the  Respondents  were  Defendants.   The  question  at 

*  Present  : — Members  of  the  Judicial  Committee — The  Right  Hon.  Sir  James 
William  Colvile,  the  Riglit  Hon.  .Sir  Joseph  Napier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  Giffard.     Assessor: — The  Right   Hon.   Sir  Lawrence  Peel. 
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issue  respectively  was  one  of  boundaries  and  the  alleged  partition  of  certaiu  estates. 
The  facts  and  the  points  raised  in  the  argument  are  so  fully  stated  and  dis-[182]- 
cussed  in  their  Lordships'  judgment  as  to  render  any  further  statement  superfluous. 

The  appeal  was  argued  by  Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant, 
and  by  Mr.  Field.  ^^C.,    and  Mr.  J.  D.  Bell,  for  the  Respondents. 

Tlie  consideration  of  the  appeal  was  reserved,  and  judgment  was  now  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Dec.  13,  1869). — This  case  was  heard  as 
one  consolidated  appeal,  pursuant  to  Her  Majesty's  Order  in  Council  of  the  27th 
July,  180.'!.  The  consolidation  was  of  two  appeals  which  the  Petitioner,  the  present 
appellant,  by  a  special  application  to  Her  Majesty  in  Council,  asked  leave  to  bring. 

The  application  to  Her  Majesty  was  for  leave  to  appeal,  not  only  against  two 
decrees  of  the  late  Sudder  Dewanny  Adawlut  at  Calcutta,  made  on  special  appeals  to 
that  Court,  but  also  against  two  decrees  of  Mr.  La  Tour,  the  Judge  of  the  Civil  Court 
of  the  Zillah  of  the  2i  Pergunnahs,  each  of  the  four  decrees  being  specified  in  the 
petition  by  its  date. 

The  Order  of  the  Judicial  Committee  really  was,  to  grant  leave  to  appeal  as 
prayed,  but  inadvertently  it  was  drawn  up  in  words  which,  construed  literally,  would 
limit  the  appeal  to  the  decrees  of  the  Sudder  Court  only ;  but  for  reasons  to  be  stated 
presently,  it  must  be  taken  that  there  was  leave  to  appeal  against  the  four  decrees. 

[183]  The  original  suits,  Nos.  68  and  69  of  1852,  were  brought  in  the  Zillah  Court 
of  the  24  Pergunnahs  before  Lokenauth  Bose,  the  then  Principal  Sudder  Ameen. 
They  were  of  the  nature  of  ordinary  ejectment  suits,  for  the  recovery  of  the  lands  sued 
for  in  each,  and  of  wasilat,  or  mesne  profits. 

In  No.  68  the  Plaintiff  sought  to  recover  6  cottahs  4  chittacks  ;  in  No.  69.  1  beegali 
4  cottahs  6  chittacks  and  13i  teals  of  lands:  the  total  being  1  beegah  10  cottahs  10 
chittacks  and  1.3i  teals,  part  of  1  beegah  14  cottahs,  to  which  he  made  title  as 
follows :  — 

His  Son  had  purchased  the  1  beegah  14  cottahs  at  a  sale  in  execution  of  a  decree 
in  a  civil  suit  for  a  mone}'  demand,  and  had  subsequently  conveyed  it  by  deed  of  gift 
to  the  Plaintiff,  his  Father. 

The  decree-holders  were  Gooroodoss  Ghose  and  Bhuggobutty  Dossee.  Widow  and 
heiress  of  Ramtonoo  Ghose,  who  had  obtained  their  decree  in  a  suit  brought  by  them 
against  Hurramoney  Dossee,  Widow  and  heiress  of  Tarrachund  Ghose,  Brother  of 
Gooroodoss  and  Ramtonoo. 

Tlie  Plaintiff  thus  accounted  for  tlie  entire  ijuantity  of  1  beegah  14  cottahs.  He 
stated  in  his  plaint  that  he  had  possession  of  .'5  cottahs  5  chittacks  6i  teals  ;  that  one 
Ramloehund  Seal,  the  ancestor  of  the  Seal  Defendants,  had  concealed  half  a  cottah  ; 
that  the  Plaintiff's  Sou  had  originally  obtained  possession  of  9  cottahs  9  chittacks 
6i  teals  only,  and  that  the  residue  of  the  whole  quantity  the  Munduls  had,  by  force 
and  collusion  with  the  tenants,  kept  in  their  possession.  He  gave  this  explanation  as 
to  the  3  cottahs  5  chittacks  6i  teals  :  "  That  out  of  the  [184]  eastern  portion  of  the 
southern  parcel  of  land  within  the  bazaar  my  Son  had  an  absolute  right  to  10  cottahs 
of  land,  held  by  the  following  Ryots  "  ;  and  after  an  enumeration  of  their  names, 
with  the  quantities  of  their  lands,  and  the  amounts  of  rents  respectively,  the  plaint 
proceeds  thus :  "  But  in  collusion  with  the  said  Munduls  the  tenants  gave  kabooleats, 
in  the  said  month  of  Srabun,  of  a  one-third  on  the  said  land,  namelv.  3  cottalis  5 
chittacks  6A  teals,  at  Rs.  83  15a.  4p." 

The  Plaintiff  divided  the  lands  sued  for  in  No.  69  into  two  portions,  one  described 
as  the  southern,  containing  8  cottahs  2  chittacks,  and  tlie  other  as  the  northern,  con- 
taining 16  cottahs  4  cliittacks.  This  division  is  not  derived  from  anything  contained 
either  in  the  lot  at  the  sale  which  described  his  Son's  purchase,  or  in  the  deed  of  sale 
conveying  the  property  to  the  Purchaser,  but  is  apparently  due  to  the  fact  that  the 
two  parcels  of  land  are  separated  from  each  other  by  intervening  land.  The  Plain- 
tiff's title  to  all  the  land  for  which  he  sued  in  the  two  actions  was  the  same,  but  he 
divided  his  claim  into  two  suits,  stating  as  the  ground  for  doing  so,  that  the  dis- 
possessions of  which  he  complained  took  place  at  different  times,  and  that  the  actors 
in  both  were  not  wholly  the  same  persons. 

In  No.  68  the  Defendants  were,  first.  Pearee  Lall  Mundul  (who,  dying  during  the 
litigation,  is  represented  by  his  two  Sons.  Respondents  in  this  appeal),  and  two  other 
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Muuduls  of  the  same  family,  the  three  being  styled  in  the  plaint  as  the  "  actual  dis- 
possessors " ;  secondly,  certain  persons  representing  Ramlochund  Seal:  and  lastly, 
certain  persons,  the  representatives  of  the  decree-holders  and  of  the  [185]  judgment 
debtor,  that  is,  of  the  Ghose  family.  In  Xo.  69,  these  last  parties  are  said  to  be 
joined  pro  fornui ;  the  rest  are  called  the  actual  dispossessors,  and  are  tiie  same  as 
the  parties  in  No.  68,  witli  the  addition  of  four  other  Munduls.  and  the  Widow  of 
a  fifth. 

The  pleadings,  which  are  in  the  old  form,  are  lengthy,  extending  to  a  rejoinder, 
with  much  repetition,  and  the  customary  imputations  of  fraud  on  both  sides.  Suit 
No.  68  was  brought  for  a  small  ])ortion  of  the  land,  on  the  we.st  :  suit  No.  69  included 
the  rest  of  the  lands  sued  for,  divided  into  the  southern  and  noi-thern  portions. 
The  boundaries  in  the  plaints  are  meant  by  the  Plaintitt'  to  describe  and  demarcate 
a  holding  called  No.  85,  in  wliich  all  the  land  to  wliii'Ii  he  was  entitled  was.  by  his 
admission,  situate.  This  admission,  however,  applies  imly  to  tlie  Collectorate  hold- 
ing. No.  85.  alluded  to  in  the  issues. 

To  suit  No.  68,  the  Munduls.  Defendants,  answered  that  these  lands  were  not  in 
No.  85,  nor  part  of  the  Plaintiff's  Son's  purchase;  that  they  were  their  own  old 
durpin  lands:  and  that  neither  the  Plaintiff's  Son,  nor  the  Plaintiff'  had  ever 
been  in  possession  of  them.  The  Seals  denied,  first,  any  connection  whatever  witli 
the  lands  in  this  part  :  and,  secondly,  that  they  had  dispossessed  either  the  Plaintiff 
or  his  Son  of  any  portion  of  them. 

In  suit  No.  69,  the  Defendants,  tlie  Munduls.  answered  as  to  the  lands  in  tlie 
southern  part  of  the  holding,  as  divided  by  the  plaint,  by  admitting  a  title  in  the 
Plaintiff"  as  a  sharer  of  one-third.  They  pleaded  that  Tarrachund  was  not  exclusive 
Owner  of  any  part  of  the  lands  sued  for  in  tliis  suit,  but  a  co-sharer  only  with  his 
Brothers  ;  that  he  had  but  one-tliird  :  that  [186]  the  two-thirds  of  the  other  members 
of  the  family  had  passed  to  them,  the  Munduls,  by  mortgage  and  foreclosure,  and 
that  they  had  obtained  possession  under  a  writ  of  possession  issued  by  the  late 
Supreme  Court  at  Calcutta.  They  denied  that  the  Plaintiff  had  any  title  to  the 
lands  in  the  more  northern  part  lying  beyond  No.  78,  78-1,  and  78-2.  Of  these 
they  said  they  were  the  Purchasers  at  the  auction  sale,  their  lot  consisting  of  a 
share  in  about  1  beegah.  8  cottahs,  described  as  Lakhiraj.  and  as  the  share  of 
Tarrachund.  These  lands  they  alleged  not  to  be  in  No.  85,  and  to  be  beyond  the  sale 
-boundaries,  to  the  north.  They  alleged  the  Plaintiff's  northern  boundary  to  be  the 
southern  boundary  of  the  holding,  described  as  No.  78,  78-1,  and  78-2,  and  that  this 
holding  severed  wholly  the  two  portions  which  the  Plaintiff  sought  to  include  in 
his  one  lot,  described  in  the  sale  proceedings  on  the  attachment  as  "  one  parcel,'' 
and  they  insisted  that  the  Plaintiff  must  be  limited  to  one  parcel. 

The  answer  of  the  Seals  was  somew-liat  dift'erent  ;  but  as  a  decision  which  is  not 
ajipealed  from  was  made  in  their  favour,  it  is  unnecessary  to  state  its  substance. 

The  case  will  be  made  plainer  by  stating  tlie  description  of  the  property,  and 
of  the  boundaries,  as  given  in  an  instrument  called  a  Zimmanamah,  or  deed  of 
i3ecurity,  part  of  the  usual  proceedings  in  an  attachment  previous  to  sale  under  a 
decree  ;  and  also  the  description  of  the  property  in  the  deed  of  sale  executed  to  the 
Plaintiff's  Son  on  the  completion  of  his  purchase.  The  property  is  thus  described 
in  the  Zimmanamah: — "  One  parcel  within  the  bazaar  of  Kaleychurn  Mistree,  about 
1  beegah,  14  cottahs  of  [187]  rent-paying  land,  the  self-purchased  lands  of  the 
Defendant  (meaning  the  said  Tarrachund)  bearing  no  shares."  In  a  separate  column 
in  the  same  line,  the  land  was  further  described  as  '"  belonging  to  the  Defendant 
exclusively."  The  boundaries  of  the  land  were- described  as  follows: — "East  of 
the  Government  road,  north  of  the  Tank  of  the  said  Tarufdar,  west  of  the  bazaar 
tenants  and  the  lands  of  Rajah  Sunkur  Ghosal,  and  south  of  the  lands."  In  the 
Hill  of  sale  the  jiroperty  is  described  as  "  mentioned  in  the  annexed  li.st."  That 
list  is  written  under  the  Bill  of  sale,  and  is  as  follows: — "  List  of  the  property.  Lot  9, 
Pergunnah  Mogoorah,  in  the  village  of  Kidderpore,  1  beegah  14  cottahs  rent-paying 
purchased  land."  The  words  of  the  Zimmanamah,  "  one  parcel  "  and  "  about," 
are  not  found  in  the  Bill  of  sale.  The  number  of  the  lot,  and  the  -word  "  purchased," 
in  connection  with  rent-paying  land,  evidently  refer  to  the  lot  under  wliich  the 
Plai'itiff's  Son  purchased. 

The  deed  of  sale  contains  an  additional  statement,  viz.,  that  one  named  Bhoyr!i!> 

P.O.  IX.  521  17a 


XIII  MOORE  IND.  APP.,  188  RAM  CHUNDER  DUTT 

chuiidor  claimed  the  lands,  and  -  tlierefoie,  '  that  tlie  Purchaser  has  in  thii<  purehased 
property  become  like  tiie  former  proprietor.'  Since  some  stress  was  laid  on  this 
expression  in  the  argument  for  the  l\esi)oudents,  it  is  proper  to  state  furtlier,  that 
in  the  deed  of  gift  from  tlie  Plaintiff's  Sou  to  the  Plaintiff,  the  property  is  further 
described  as  the  share  of  Hurramoney,  the  Widow  of  the  late  Tarrachund  Ghose." 

The  i)roperty  remained  under  attachment  for  eight  years.  None  of  the  De- 
fendants made  any  objection  to  the  description  of  the  property  pending  the  attacli- 
nient,  or  previous  to  the  sale. 

After  the  completion  of  his  purchase,  the  Plaintiff's  [188]  Son  tried  to  obtain 
possession  of  the  land.  He  was  opposed  in  that  attempt,  and,  except  as  to  a  small 
part  of  tiie  land,  with  success.  Tlie  Plaintiff  imputes  this  opposition  to  the  collusion 
of  the  Munduls  with  his  Tenants.  With  the  exception  of  one  suit,  that  brought  by 
the  Plaintiff'  against  one  Anundchunder  Sircar,  in  which  Pearee  Lall  Mundul  inter- 
vened, it  will  not  be  necessary  to  allude  further  to  this  earlier  litigation. 

The  Purchaser  obtained  kabooleats  from  certain  of  the  Tenants,  some  of  wlioni, 
vi/,.,  those  referred  to  in  connection  with  the  10  cottalis,  the  Plaintiff'  -states  to  have 
subsequently  attorned  to  the  title  of  the  Munduls.  In  this  state  of  things,  his  title 
being  disjiuted  as  to  a  lai'ge  part  of  his  purchase,  and  as  to  the  rest,  kabooleats 
having  been  given  and  accepted,  apparently  without  protest,  as  for  a  share,  viz., 
one-third  only,  the  Purchaser  made  a  gift  of  the  land  to  his  Father,  the  Plaintiff', 
by  the  description  before  referred  to,  of  "  a  share.'' 

After  this  gift  the  Plaintiff'  commenced  his  proceedings  against  Anundchunder 
Sircar. 

He  relied  on  an  ikrar  and  kabooleat,  executed  according  to  the  Plaintift"s  state- 
ment by  tliat  Defendant.  Pearee  Lall  Mundul  intervened  as  an  objector.  Both 
ikrar  and  kabooleat  were  denied,  and  declared  by  the  Defendants  to  be  forgeries. 
The  Judge  doubted  their  genuineness,  but  hesitated  to  pronounce  them  forgeries. 
He  said,  that  if  not  forgeries,  they  were  probably  extorted,  alluding  to  a  complaint 
of  several  of  the  Tenants,  including  Anundchunder,  publicly  preferred  to  a  Magi- 
strate, but  not  substantiated  by  pi'oof  that  the  Plaintiff'  was  imprisoning  them,  and 
otherwise  using  force  to  obtain  [189]  from  them  engagements  with  him  as  Land- 
lord. One  of  the  issues  was,  whether  the  Plaintiff'  was  thus  irregularly 
seeking  to  obtain  possession,  without  instituting  a  suit  to  try  the 
proprietary  right.  The  Judge  decided  the  suit  on  the  ground  that  the  title  was 
in  dispute,  and  that  a  summary  suit  for  rent  could  not  be  entertained.  On  appeal, 
the  Judge,  before  whom  the  case  next  went,  nonsuited  the  Plaintiff',  on  a  merely 
technical  ground. 

The  Plaintiff  having  thus  failed  to  obtain  possession  by  eff'ecting  arrangeuients 
with  the  Tenants,  or  by  litigation  with  them,  proceeded  to  take  a  .step  at  last  which, 
if  well  advised,  he  would  have  adopted  in  the  first  instance,  viz.,  that  of  bringing 
fi  regular  suit  for  the  decision  of  the  question  of  proprietary  right.  He  preferred 
the  suits  No.  68  and  No.  69.  in  which,  dividing  his  claim  as  before  stated,  he  brought 
forward  his  whole  demand.  As  a  complaint  of  this  division  was  renewed  upon 
the  hearing  of  this  appeal,  it  may  be  convenient  to  dismiss  the  subject  at  once  by 
observing,  that  their  Lordships  attach  no  weight  whatever  to  it,  and  do  ,not  think 
that  the  division  complained  of  was  made  for  any  other  reason  than  that  assigned 
for  it  by  the  Plaintiff  in  his  plaint. 

The  suits  No.  68  and  No.  69  were  first  heard  before  I^jockenauth  Bose,  the  then 
Principal  Sudder  Ameen  of  the  24  Pergunnahs,  and  were  heard  as  one  cause.  Some 
issues  not  on  the  merits  may  be  passed  over.  Those  on  the  merits  M^ere  in  No.  68. 
"  First,  whether  the  land  in  dispute  is  included  in  the  holding  No.  85  of  the 
Collectorate  or  not  ;  second,  if  so,  then  is  it  comprised  within  1  beegah  14  cottahs, 
the  entire  rights  of  the  late  Tarrachund  Ghose  purchased  by  the  Plaintiff's  Son?" 

[190]  In  suit  No.  69  they  were,  "  First,  whether  the  land  mentioned  within  the 
sale  boundaries  was  the  exclusive  share  of  the  late  Tarrachund  Ghose  included  in 
Bill  No.  85  ;  second,  if  it  be  proved  to  be  such,  whether  the  land  in  dispute  was 
within  the  boundaries  aforesaid." 

The  Principal  Sudder  Ameen  in  No.  68  dismissed  the  case  against  the  Seals,  a 
decision  acquiesced  in  by  the  Appellant;  but  gave  the  Plaintiff  a  decree  against  the 
other  Defendants  for  his  whole  demand.  In  No.  69  he  also  decreed  pa^rtiallv  in 
favour  of  the  Plaintiff,  excepting,  however,  on  special  gi-ounds,  a  half  cottah  from 
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the  decree.  His  opinion  was  also  unfavourable  to  tlie  Plaintiff's  contention  as  to 
the  northern  jiart  of  the  lands  which  the  Judge  thought  not  to  be  within  the  Plain- 
tiff's sale  boundaries. 

In  the  course  of  the  proceedings  an  imiuir}-  by  an  Anieen  was  directed.  He 
was  ordered  to  prepare  a  map  of  the  disputed  premises.  Tliis  map  was  so  prepared, 
and  it  was  signed  by  both  jiarties.  It  is  Xo.  102  of  No.  G!t  ;  the  inquiry  directed 
in  this  stage  was  strictly  regular  and  conformable  to  the  issues.  It  was  whether 
the  lands  notified  in  tlie  Proclamation,  a  step  in  the  sale  proceedings,  were  included 
in  Bill  No.  S5,  and  wliether  the  lands  in  di.spute  were  part  of  them.  'I'lie  Ameen 
reported  in  favour  of  the  Plaintiff  that  tiie  lands  were  included  in  No.  85;  and 
that  those  sued  for  were  part  of  them.  He  founded  his  opinion  mainly  on  oral 
testimony. 

The  decrees  of  the  Principal  .Sudder  Aniecn  in  the  Plaintiff's  favoui-  were  appealed 
from,  and  the  appeals  were  heard  by  Mr.  Tcirrens,  the  Civil  Judge  of  the  Zillah 
Court.  The  Plaintiff  had  claimed  and  [191]  had  succeeded  in  obtaining  decrees 
for  the  entirety  and  not  for  a  share.  One  of  the  objections  urged  in  the  pt'tition 
of  appeal  to  Mr.  Torrens  was,  that  the  quantities  allotted  by  tlie  Ameen  would,  on 
admeasurement,  be  found  to  exceed  the  quantity  of  land  purchased  by  the  Plaintiff' 
Son,  viz.,  1  beegah  14  cottahs.  The  Plaintiff  had,  in  fact,  in  his  pleading,  con- 
tended that  he  had  bought  virtually  the  residue  of  the  holding,  putting  a  construc- 
tion on  his  deed  of  purchase  which  its  terms  do  not  warrant.  Mr.  Torrens  sent 
back  both  causes  for  further  and  more  complete  investigation. 

Mr.  Torrens  also  expressed  .some  doubt,  whether  the  Collector  should  not  have 
been  joined  as  a  party.  This  .seems  to  have  proceeded  on  the  ground  of  the  land 
being  a  khas  possession  of  the  Government,  and  the  Collector  bein'^-,  as  it  were, 
in  the  place  of  the  Zemindar  or  Landlord. 

The  causes  as  remanded  came  before  Mr.  Bell,  the  Additional  Sudder  Ameen  : 
he  nonsuited  the  Plaintiff'  for  the  non-joinder  of  the  Collector  as  a  Defendant,  but 
on  appeal  to  Mr.'  La  Tour,  who  had,  in  the  meantime,  succeeded  Mr.  Torrens  as 
Judge  of  the  Civil  Court,  Mr.  La  Tour  reserved  the  decision,  and  sent  the  causes 
back  to  Mr.  Bell  to  be  tried  on  the  merits. 

On  the  lOth  of  November,  1858,  Mr.  Bell  decided  suit  No.  G.s  in  tlie  A]ipellant's 
favour,  decreeing  to  him  possession  of  the  land  (6  cottahs  4  chittacks)  claimed  in 
that  suit,  with  wassilat  from  the  date  of  the  plaint.  On  the  preceding  day  he  had 
postponed  suit  No.  69  for  further  local  investigation,  and  on  the  5th  of  January, 
1859,  he  directed  the  second  Ameen  to  make  that  investigation.  The  order  of 
reference  [192]  to  the  second  Ameen  was  accompanied  by  copies  of  the  plaint  and 
answer,  copy  of  a  chitta  dated  8  Pons,  1214,  a  petition  of  the  Plaintiff  (the  Appel- 
lant) dated  the  17tli  of  December,  and  the  original  survey  plan  filed  with  the  order. 

The  Ameen,  under  the  directions  in  the  Order,  made  an  elaborate  report  which 
has  been  much  commented  on  by  both  sides  on  the  argument  of  this  appeal.  The 
report  was  not  acted  on  by  the  Judge,  Mr.  Bell. 

The  Appellant  stated  specific  objections  to  the  report,  and.  by  jietition,  requested 
Mr.  Bell  to  view  the  premises,  which  he  did.  It  appears  by  the  Respondent's  petition 
of  appeal  to  the  Civil  Judge  that  the  Respondent's  Vakeels  were  present  at  the  view, 
which  may  be  treated,  therefore,  as  strictly  regular  and  judicial.  The  report  of 
the  second  Ameen  was  on  all  points,  opposed  to  that  of  the  former  Ameen.  It  re- 
ported against  the  Appellant,  that  the  holding  No.  85  did  not  include  the  lands  in 
No.  68,  nor  those  in  the  more  northern  part  ;  that  the  revenue  survey  was  inac- 
curate in  several  particulars  which  it  mentioned  ;  and  that  the  lands  claimed  in 
the  northern  part,  and  in  the  suit.  No.  68,  were  not  within  the  Plaintiff's  plaint 
boundaries.  It  also  reported  that,  on  the  measurement  made  according  to  the 
principle  insisted  on  by  the  Respondent,  which  the  Ameen  treated  as  the  correct 
(irinciple,  the  land  contained  in  the  southern  portion  of  the  lands  claimed  in  suit 
No.  69  amounted  to  1  beegah  and  16  cottahs.  As  new  terms,  "  plaint  divisions, 
descriptions,  and  boundaries,"  are  introduced  into  this  confused  subject,  as  if  to 
confuse  it  more,  it  may  be  as  well  to  observe  that  the  second  Ameen  is  not  [193] 
answerable  for  the  introduction  of  this  additional  element  of  uncertainty  into  his 
rejiort,  since  he  strictly  pursued  in  this  respect  the  order  of  leference  to  him.  The 
direction  was  the  act  of  the  Court  itself.  l>oth  parties,  in  fact,  having  requested  that 
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tbe  inve8ti"atioii  should  proceed  according  to  tlic  l.ulbuiidie,  that  is,  the  sale 
boundariesriu  the  same  manner  as  the  inquiry  had  been  pursued  on  the  former 
investigation.  It  is  obvious  tliat  on  such  a  purchase  as  the  present,  where  a  Pur- 
chaser is,  as  it  were,  in  quest  of  his  lands  to  identify  them,  the  plaint  itself  framed 
at  the  outset  of  the  inquiry,  on  probably  very  imperfect  information  and  knowledge, 
is  not  likely  to  be  that  certain  proceeding  by  which  an  inquiry  should  be  guided 
which  is  to  identify  the  lands. 

Mr.  Uell,  the  additional  Sudder  Ameen,  dissented  from  the  opinion  expressed 
by  the  second  Ameen,  declared  his  report  to  be  opposed  to  the  survey  and  his  own 
conclusions  from  his  own  view,  and  declined  to  act  upon  it.  The  Respondents,  in 
their  petition  of  appeal  to  the  Civil  Judge,  do  not  deny  that  the  report  is  opposed 
to  the  survey,  but  they  attack  the  latter  document  on  grounds  of  misconduct  in  the 
Deputy  Collector,  which,  if  they  had  any  foundation,  should  have  been  made  matter 
of  appeal  and  complaint  to  his  superior  the  Collector.  Mr.  Bell,  on  the  15th  of 
April,  1859,  also  decided  suit  No.  69  in  favour  of  the  Plaintiff. 

In  suit  No.  68  he  had  acted  on  the  last-mentioned  survey,  and  on  an  Award  of 
the  Deputy  Collector  unappealed  from,  which,  on  a  dispute  between  the  Plaintifi 
and  the  Munduls,  whether  the  lands  in  Nor  68  should  be  mapped  as  within  holding 
So,  [194]  had  included  them  in  it.  This  Award,  which  is  in  suit  No.  68,  states, 
"that  it  is  necessary  to  lay  down  the  boundaries;"  "but  the  second  Petitioner, 
Pearee  Lall  Mundul,  appears  to  be  in  possession  of  the  lands,  there  being  no  nece.s- 
sity  of  any  investigation  into  possession,  or  dispossession,  or  any  alteration  thereof 
from  this  office ;  should  any  party  have  any  objection  as  to  possession  or  dispossession, 
he  can  sue  for  it  according  to  law  in  Court.  At  present,  there  being  no  necessity 
for  cancelling  the  order  which  has  been  passed  in  laying  down  the  boundaries  of 
the  said  land  along  with  the  holding  No.  85,  according  to  the  plan  of  the  Tussidor, 
it  is  ordered  that  the  boundaries  of  the  said  disputed  6  cottahs  8  chittacks  16  teals 
of  land  be  laid  down  according  to  the  foregoing;  directions  within  the  holding 
No.  85." 

In  suit  No.  69.  the  Principal  Sudder  Ameen  found  that  the  lands  sued  for  were 
in  the  exclusive  ownership  of  the  execution  debtor  without  sharers.  He  seems  to 
have  been  influenced,  in  a  great  degree,  in  coming  to  that  decision  by  the  non-claim 
of  the  Munduls  pending  the  attachment  after  the  notification  and  before  the  sale. 
His  decision  implies,  on  this  point,  that  the  Munduls  knew  of  the  intended  sale, 
and  description  of  tlie  lands.  He  concluded  that  they  would  have  objected  unless 
they  had  known,  or  supposed,  the  description  to  be  true. 

The  Munduls  alone  appealed  from  ihese  decrees.  On  appeal  to  Mr.  La  Tour, 
the  Civil  Judge,  he  reversed  both  decrees;  that  in  No.  68,  wholly;  that  in  No.  69, 
in  part.  The  decree  in  No.  68  he  dismissed  with  costs;  in  No.  69  he  decided  the 
case  on  what  he  considered  an  admission  by  the  Munduls  of  [195]  the  Plaintifi's 
title  to  one-third  of  the  lands,  and  limited  the  decree  to  those  lands  in  the  southern 
])art,  which  the  second  Ameen  had  found  to  be  within  the  Plaintiff's  plaint  boundaries, 
and  to  be  1  beegah  16  cottahs.  Mr.  La  Tour  declared  the  Plaintiff  to  be  entitled  to 
one-third  of  this  quantity,  1  beegah  16  cottahs,  including  the  3  cottahs  5  chittacks 
6i  teals,  of  which  he  was  in  possession.  The  quantity  1  beegah  16  cottahs  6-^  teals 
is  gained  by  adopting  the  second  Ameen's  report.  In  substance,  therefore,  it  was 
decreed  that  Tarrachund  was  a  co-sharer,  and. entitled  to  a  third  only.  The  costs 
were  charged  on  the  Plaintiff  on  the  ground  that  he  had  failed  on  the  proof  of  all 
the  issues. 

Mr.  La  Tour,  on  this  last  appeal,  referred  as  evidence  to  a  decision  of  the  Sudder 
Dewanny  Adawlut  (which  appears  to  be  a  reported  case),  in  which  it  had  been  de- 
cided, on  a  former  litigation  between  the  two  Brothers,  Gooroodoss  and  Ramtonoo 
on  the  one  side,  and  Tarrachund  on  the  other,  that  the  family  was  joint  in  propertv. 
Some  land,  9  beegahs  and  a  fraction,  out  of  which  the  holding  85  was  subsequently 
constituted,  was  scheduled  as  part  of  the  family  property.  This  was  reduced  by 
purchase  by  the  Government  of  part — viz.,  alwut  2  beegahs  and  a  fraction,  in  the 
formation  of  the  Kidderpose  road.  Subsequently  to  that  reduction,  the  residue  is 
said  to  have  been  formed  into  the  holding  No.  85.  The  Judge  termed  tliis  decision, 
which  he  introduced  and  relied  on  as  evidence,  a  decision  ad  rem,  declared  that  it 
threw  on  the  Plaintiff  the  onus  of  proving  a  subsequent   partition,   and  that  the 

524 


V.   CHUNDKR  COOMAR  MUNDUL  [1869]       XIII  MOORE  IND.  APP..  196 

Plaintiff  liad  not  sufficiently  discharged  himself  from  that  obligation.  He  added 
that,  "  a  subsetiuent  partition  was  probable  enough,  [196]  but  tliat  the  Court  must  act 
on  evidence  and  not  on  conjecture." 

In  suit  No.  G8.  Mr.  ]m  Tour  observed  that  certain  of  tlie  C'oilectorate  Ciiittas 
which  the  Kesjiondents  had  produced  in  evidence,  including  that  referred  to  by  the 
Alipore  Anieen,  had  been  rejected  by  Mr.  Hell  on  insufficient  grounds,  lie  did  not 
dispute  that  the  survey  must  be  adopted  as  siiowing  the  state  of  Hill  S5,  as  to 
boundary  and  contents,  but  thought  the  Award  no  decision  on  the  question  of  title, 
and  as  evidence  of  no  weight,  especiallv  on  the  northern  part.  He  decided  in  botli 
suits  that  the  I'laintiff  could  recover  only  one  parcel,  and  could  not  overleaji  the 
barrier  which  the  holding  No.  78,  78-1,  and  78-2  presented,  nor  recover  in  suit  68, 
lands  tliat  formed  a  different  |iarcel  from  tliat  of  which  lu'  recovered  a  portion  on 
the  southern  jiart. 

The  decisions  of  the  Sudder  t'oui-t  were  made  on  s]iecial  appeals  from  tliese  two 
last  decrees. 

That  Court  could  not  decide  in  such  appeals  on  questions  of  fact.  It  merely 
examined  the  evidence  to  see  whether  the  objections  urged  turned  on  questions  of 
law,  and  finding  them  to  be,  as  they  appear  to  their  Lordships  to  have  been,  objec- 
tions to  decisions  on  questions  of  fact,  it  declared  that  it  could  not  entertain  them  on 
special  appeal.  Its  judgments  cannot  be  appealed  to  as  a  confirmation  of  Mr.  La 
Tour's  decisions  on  the  facts,  since  it  had  no  jurisdiction  on  such  ap|)eals  to  decide 
on  the  facts. 

Their  Lordships  will  now  consider  the  arguments  addressed  to  them  on  the 
hearing  of  the  appeal.  The  first  objection  was  in  the  nature  of  a  preliminary  one: 
that  the  appeal  allowed  was  from  the  two  decrees  of  [197]  the  Sudder  Dewanny 
Adawlut  only.  Their  Lordships  observed  that  if  this  was  tiie  correct  construction 
of  the  words  of  the  Order — a  view  which,  however,  they  did  not  entertain,  it  would 
no  doubt  be  amended  on  their  reconmiendation  to  Her  Majestj'  to  that  effect  ;  a 
recommendation  which  they  should,  in  such  a  case,  think  it  their  duty  to  make. 
On  this  intimation  of  opinion,  the  learned  Counsel  pressed  the  objection  no  further. 

It  was  next  urged  that  the  Appellant  had  not  argued  before  the  Sudder  Court 
the  ca.se  of  No.  68,  the  decision  in  which  differed  materially  on  several  points 
from  that  of  No.  69.  Tliis  forbearance  ought  not,  in  the  opinion  of  their  Lordships, 
to  prejudice  the  Appellant  here;  the  more  especially  as  the  two  appeals  involved  the 
same  material  ipiestioii.  viz..  whether  the  title  was  to  a  share  or  to  the  entirety  of 
the  lands. 

Then  there  was  an  objection  affecting  the  weight  of  evidence  generally  urged  by 
the  Appellant,  and  stated  in  his  case,  viz.,  that  the  Munduls  must  be  considered 
as  mere  wrong-doers,  since  they  have  not  attempted  to  prove  the  title  pleaded  by 
them  that  they  are  purchasers  of  two-thirds  of  the  whole  of  the  property  of  the 
Ghose  family.  The  evidence  shows,  in  the  opinion  of  their  Lordships,  a  contest  as 
to  the  title  of  the  Purchaser  to  a  large  part  of  what  he  claimed,  contemporaneous 
with  his  purchase,  to  which  contest  no  other  description  than  that  of  a  bona  fide 
dispute  could  or  can  be  given.  The  title  of  the  Munduls  to  two-thirds  does  not  rest 
on  mere  pleading.  Prima  fatie.  proof  of  their  title  is  to  be  found  in  the  receipts 
for  revenue  or  rent,  in  the  time  as  well  of  Hurramoney's  possession  as  of  the  Pur- 
chaser's, in  a  [198]  petition  also  of  the  Plaintiff  himself,  wherein  he  calls  Gooroodoss 
and  Bhuggobutty  the  "  acknowledged  Vendors  of  the  Mundul,"  and  also  in  the 
kabooleats  taken  for  the  third  of  the  rents.  The  Zimmanamah  which  is  put  in  by 
both  parties  favours  the  same  conclusion,  for  the  decree-holders,  who  would  other- 
wise have  had  the  title  to  the  two-thirds,  are  connected  with  that  instrument,  and 
pointed  out  the  property  by  their  Ageiit  to  the  Nazir.  Many  of  the  lots  describe 
the  Munduls  as  owners  of  the  two-thirds,  which  had  been  the  property  of  the  Ghose 
family. 

The  next  matters  for  consideration  are  the  evidence  and  findings  in  suit  No.  69, 
and  the  reasons  given  by  Mr.  La  Tour  for  his  decision.  The  judgment,  the  reception 
of  which  in  evidence  has  been  objected  to,  was  one  to  the  reception  of  which,  had  it 
been  tendered  in  evidence  at  the  right  stage  of  the  proceedings,  no  legal  objection 
could  have  been  made.  The  objection  as  to  the  judgment  being  used  at  all  was  one 
dependent   only  on   the  time  and   manner  of   its   introduction:   tiiis   more  limited 
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objection  was  not  included  in  tlie  j;round8  of  special  appeal,  and  as  it  does  not  aii'ect 
tlie  merits,  cannot  be  entertained  now.  It  is  true  that  the  statm,  of  the  family  as 
a  joint  Hindoo  family  was  not  continuing.  The  alienation  of  the  shares  of  two 
members  of  the  family  to  tlie  Munduls  determined  that  statii.i,  and  substituted  the 
ftatii---  of  co-sharers  or  joint  owners,  whose  rights,  as  is  shown  by  Lord  Westbury 
in  the  case  of  Apporirr  v.  Rfiiiui  Siiliha  An/an  (11  Moore's  lud.  App.  Cases,  75).  are 
in  many  important  resjjccts  distinguishable  from  those  of  a  joint  and  undivided 
family.  This  joint-ownorsliip  status  would  however,  only  be  determined  by  an 
actual  partition,  or  an  agreement  by  mutual  [199]  consent  to  divide:  and  such  a 
severance  of  interest  it  lay  upon  the  Appellant  to  prove.  Their  Lordships  have  not 
been  insensible  to  the  presumptions  in  favour  of  an  actual  severance  of  Tarra- 
cliund's  share  which  the  learned  Counsel  for  the  Appellant  has  drawn  from  the 
terms  of  the  Zimmannmah  and  the  conduct  of  the  Munduls  with  reference  to  that 
document,  liut  looking  at  the  whole  of  the  evidence  before  Mr.  La  Tour,  and  in 
]iarticular  to  the  receipts  for  revenue,  and  to  the  acceptance  of  at  least  one  kabooleat 
for  a  share  by  the  Appellant's  Son,  who  is  not  produced  to  explain  his  act,  and  is  not 
shown  to  be  dead  or  incapable  of  giving  evidence  ;  their  Lordships,  while  they  dissent 
from  much  of  Mr.  La  Tour's  reasoning,  are  nevertheless  of  opinion,  that  he  has 
come  to  a  right  vonclusion  in  finding  that  the  Appellant  lias  failed  to  show  that  tlje 
Tarracluind  was  entitled  to  more  than  a  one-third  undivided  share  in  the  pi'operty 
which  was  the  subject  of  the  lot  purchased. 

The  ne.\t  question  to  be  considered  is,  whether  the  Appellant  has  proved  that  any 
part  of  the  lands  of  wliich  his  Son  purcliased  Tarracliund's  share,  is  situated  in  tlie 
northern  portion  of  the  lands  claimed  in  suit  No.  69.  The  Appellant  relies  on  the 
revenue  survey  and  the  Award  already  referred  to,  as  conclusive  upon  this  question, 
the  Award  not  having  been  questioned  in  a  regular  suit  within  three  years  of  this 
date.  This  Award,  however,  as  has  already  been  stated,  did  not  purport  to 
determine  the  right  of  possession  ;  it  stated  as  a  fact  that  Pearee  Lall  Mundul  was 
in  possession  of  the  lands  ;  but  in  itself  it  was  a  mere  order  relative  to  the  mapping 
of  the  holding  and  defining  its  boundaries.  It  would  be  [200]  unjust  to  give  the 
Order  indirectly  an  effect  on  possession,  which  directly  it  disclai^ns  ;  nevertheless, 
it  must  be  held  to  fi.x  the  boundaries. 

In  tliis  more  northern  part  of  the  holding,  the  question  that  aro.se  between  the 
Plaintiff  and  the  Munduls  was  one  of  proprietary  right,  not  of  mere  boundary  :  the 
Respondents  relied  on  their  title  as  purchasers  of  a  share  belonging  to  Tarrachuiid. 
Tliey  said  this  land  never  was  in  No.  85,  or  if  it  be  so  adjudged,  it  is  our  purchase. 
In  the  former  case,  the  Plaintiff,  by  his  own  admission,  would  have  no  title  to  it  ;  in 
the  latter  case  the  question  between  them  would  be  whether  the  Respondent's  pur- 
chase was  proved. 

The  survey  in  this  case  is  not  questioned  by  the  issues;  it  must,  therefore,  be 
viewed  as  evidence  of  the  boundaries  and  of  what  holding  No.  85  includes,  but  it 
furnishes  no  evidence  of  proprietary  right  in  the  Plaintiff  in  his  contest  with  the 
Munduls  directly  or  indirectly.  The  Award,  for  the  reasons  already  given,  is  evi- 
dence only  to  the  same  extent  as  the  survey. 

nic  Respondents  claim  under  a  pnrcliase  of  a  share  of  Tarrachuiid  in  the  more 
northttrn  part.  It  is  the  case,  therefore,  of  both  parties  that  some  property  of  his 
extended  thus  far.  The  Plaintiff's  Son  did  not  purchase  all  Tarrachund's  share 
m  holding  No.  85,  but  only  a  certain  quantity  in  that  holding,  the  situation  of 
which  was  not  clearly  defined.  The  survey,  therefore,  does  not"  niuch  advance  his 
case._  The  origin  of  his  title  is  a  sale  under  the  decree  of  the  Court  directing  a 
sale  in  execution.  The  whole  holding  was  sold:  there  was  no  unsold  residue.  The 
justice  of  the  case  requires  that  the  Plaintiff,  whose  [201]  Son  paid  for  1  beegah 
14  cottahs  should  obtain  that  entire  quantity,  if  so  much  exists  in  the  holding 
unsold  to  others,  and  if  so  much  does  not  exist,  then,  all  that  is  capalile  of  being  so 
apiilied.     His  claim,  however,  can  extend  no  further  tlian  the  sale  boundaries. 

This  being  so,  their  Lordships  proceed  to  deal  with  the  subject  of  the  sale 
boundaries.  These  begin  with  the  north  bank  of  the  Tank,  and  are.  therefore,  nor 
those  of  the  whole  holding.  The  description  of  the  boundaries  north  is  the  lands  of 
the  Rujah  Kalesunkur  Ghosal.  That  description  tallies  with  the  plaint,  and  favours 
the   Plaintiffs    construction.     It    means   .strictly    sole,    not    Ijmalee    lands.     As    an 
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imperfect  description,  it  may  be  applied  to  Ijniallee  lands  also,  if  the  evidence 
shows  that  it  was  meant  to  describe  them.  The  holding  No.  85  is  found  to  extend 
beyond  the  Ijniallee  lands  to  the  sole  owned  lands;  and  as  the  whole  surplus  is 
inMdeqiiate  to  supplj'  the  whole  quantity,  no  ground  exists  for  narrowing  the 
construction,  since,  in  a  doubtful  case,  that  interpretation  should  prevail  which 
niav  best  effect  a  satisfaction  of  a  claim  which  cannot  be  otherwise  fully  satisfied. 

Their  Lordships  are  merely  considering  ."o  far  how  tlie  case  would  stand  in  a 
contest  on  the  construction  of  the  words  as  to  I)oundarics,  supposing  a  clear  sur])lus 
to  exist  in  the  more  northern  part.  The  language,  thcrefoi'e.  of  the  Zinuiiananiah 
as  to  the  boundaries  present.s,  in  the  o]iinion  of  their  Ijordsliips.  no  bar  to  the 
Plaintiff  pro-secuting  his  claims  on  the  more  northern  part.  It  lies,  however,  on  him 
to  show  that  there  are  lands  in  tliat  part  of  [202]  the  holding  capable  of  being 
applied  to  the  satisfaction  of  his  demand.  Here,  however,  he  is  met  by  the  Respon- 
dents claiming  as  auction  Purchasers  under  a  distinct  lot  ;  and  alleging  themselves 
to  be  in  possession  under  that  title. 

Therefore,  the  contest  in  this  suit  on  this  part  must  be  considered  to  be  narrowed 
to  this,  whether  the  Respondents'  purchase  de  facta  is  in  this  northern  part.  The 
issue  lies  on  them  to  prove  theii'  purchase,  as  the  Plaintiff,  by  the  survey,  has 
established  a  [jrima  facie  case  to  land  in  this  nortliern  parcel. 

The  Respondents  prove  their  title-deed.  It  is  a  Bill  of  sale  of  a  moiety  of  1 
beegah  8  cottahs.  The  lot  is  No.  .3.  The  land  is  described  as  alleged  to  be  La 
khiraj.  The  Bill  of  sale  contains  no  statement  of  boundaries.  On  referring  in  the 
Zinimanamah.  to  the  lot  which  is  the  one  immediateh'  liencath  that  of  the  Plaintiff's 
Son's  purchase,  a  further  description  of  the  land  is  found.  The  lands  are  descril)ed 
as  rent  free,  within  the  House  of  Kalee  Churn  Mistree,  about  1  beegali  and  8  cottahs, 
inclusive  of  the  dilapidated  Buildings,  after  deducting  two  shares  belonging  to 
Oodoy  Narain  Mundul,  the  remaining  one  share  being  9  cottahs.  The  boundaries 
are  thus  described :  '"  North  and  west  of  the  lauds  of  Rajah  Kalesunkur  Ghosal "  (a 
part  is  left  out  as  worm-eaten)  "  and  south  of  the  lands  of  the  said  Ghosal."  So 
far,  therefore,  as  this  description  is  decipherable,  it  describes  lands  surrounded 
by  those  of  the  Rajah  Kalesunkur  Gliosal.  If  it  appeared  that  the  Rajah  had  no 
lands  in  the  neighbourhood,  except  those  delineated  or  referred  to,  it  would  appear 
that  the  holding  No.  78,  78-1,  and  78-2,  was  meant  to  be  described,  thougli  errone- 
ously, [203]  Viy  a  description  of  the  lands  of  the  Rajah  exclusively  ;  and  the  same 
inference  might  be  drawn  fi'om  the  description  of  the  place,  if  the  meaning  of  the 
words  '■  within  Kaleechurn  Mistree's  House  and  dilapidated  Buildings  "  was  clearly 
ascertained.  Both  descriptions,  however,  are  the  subjects  of  dispute.  It  would  be 
wrong  to  conclude  anj'thing  again.st  the  Respondents  in  a  case  where  the  Court  is 
dealing  with  inaccurate  documents,  by  reason  of  mere  variances  between  the  deed  of 
sale  and  the  Zimmanamah. 

The  Judge,  Mr.  Bell,  found  the  dilapidated  Buildings  to  be  in  No.  78,  78-1,  and 
78-2.  The  Plaintiff's  second  witness  places  the  pucka  house  of  Kaleechurn  Mistree 
in  tliat  holding.  The  Plaintiff'  also,  in  his  pleadings,  supposes  the  Respondents' 
purchase  to  be  there  in  that  holding,  but  he  does  not  show  how  any  concealment 
could  be  efi'ected. 

The  Judge,  Mr.  Bell,  finds  as  a  fact  that  the  Respondents  had  fraudulently 
attributed  portions  of  the  holding  78,  78-1,  and  78-2,  to  the  lands  claimed  by  the 
Plaintiff'  in  the  northern  part,  whicli  he  says  were  less  than  1  beegah  8  cottahs,  and 
had  so  increased  their  quantity  fraudulently,  and  were  aided  by  the  Rajah  in  this 
scandalous  attempt  to  defeat  justice.  Yet  this  is  a  matter  to  which  a  mere  view- 
would  not  aff'ord  discovery;  and  Mr.  Bell  assigns  no  reasons  for  his  conclusion, 
which  implicates  the  Rajah  in  a  fraud. 

The  Appellant  has  not  attempted  to  show,  by  evidence,  the  real  original  extent 
of  this  holding  78,  78-1,  and  78-2.  He  had  to  prove  the  fraud  which  he  alleged. 
The  Collectorate  must  reasonably  be  supposed  capable  of  furnishing  some  evidence 
as  [204]  to  this  holding,  as  to  its  former  quantity  and  boundaries,  if  rent-paying, 
as  to  its  rent.  If  a  quantity  had  been  abstracted,  proof  of  its  former  state  would 
detect  the  fraud.  Without  any  evidence,  and  witliout  the  disclosure  of  any  reason, 
to  justifv  a  .suspicion  of  collusion  in  a  fraud  to  defeat  a  purcliaser  under  a  judicial 
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decree,  the  Ktijali  must,  in  support  of  this  hypotliesis,  be  supposed  guilty  of  con- 
niving at  a  fonieiihueiit  and  deteiition  on  the  Court.  Tlieir  Lordships,  therefore. 
canno't  adopt  Mr.  Bell's  conclusion,  that  the  Respondent's  possession  is  so  augnientea 
as  he  concludes  it  to  have  been,  and  without  it,  this  land,  which  the  Muuduls  certainly 
purchased  somewhere,  becomes,  unless  it  be  where  the  Respondents  place  it,  an  un- 
traceable possession,  scarcely  a  prolaable  conclusion.  Upon  the  whole,  therefore, 
their  Lordships  are  of  opinion,  that  the  Appellant  has  failed  to  establish  a  title 
to  any  land,  or  to  any  share  in  any  land  in  the  northern  plot,  which  he  claims  in 
suit  No.  6<»,  and  that  the  judgment  of  Mr.  La  Tour,  which  it  is  li  be  observed  is  con- 
sistent with  the  original  judgment  of  Lokcnauth  Bose  on  this  pu.nt.  niui-'  be  estaU 
lished. 

As  to  suit  Xo.  68,  the  Respondents  urged,  that  the  Appellant  cany.ot  have  believed 
that  his  Son's  purchase  included  the  land  claimed  in  this  particular  suit,  since  he 
offered  to  take  it  from  the  Government  on  a  separate  settlement  of  revenue,  whereas 
had  he  believed  it  to  be  already  included  in  holding  No.  85,  he?  would  have  stood 
upon  that  title  and  settlement.  Whatever  might  have  l^eeu  the  weight  of  this  objec- 
tion, had  the  offer  been  unqualified,  it  loses  its  effect  when  the  language  of  the 
Plaintift"s  petition  is  carefully  weighed.  In  that  document  the  Plaintiff  still  [205] 
insists  on  liis  claim  under  his  Son's  purchase,  and  on  the-  existing  settlement,  and 
asks  merely  to  be  preferred  on  a  fresh  settlement,  if  on  measurement  the  lands  are 
found  to  be  beyond  the  holding,  Xo.  So.  Tliis  proposal,  thus  made  and  guarded, 
cannot  be  construed  to  amount  to  any  admission  that  he  could  not  rely  on  the 
settlement,  or  to  imply  any  consciousness  that  the  land  was  really  beyond  the  limits 
of  the  holding,  X'o.  85. 

The  survey  which  includes  the  land  sued  for  in  Xo.  68,  within  the  holding, 
Xo.  85,  makes  out  a  prima  facie  case,  at  least,  in  favour  of  the  Plaintiff.  Whatever 
older  title,  if  any,  iiie  Munduls  may  have  had,  they  did  not  stand  upon.  Tliey 
settled  for  the  land  with  Government.  It  was  a  khas  possession  of  the  Government. 
The  settlement  with  trie  Munduls  proceeded  on  a  measurement.  The  Plaintiff  said 
the  land  was  wrongly  measured,  and  wrongly  settled,  Isecause  alreadj'  included  in 
No.  85.  He  denied  that  there  was  any  excess  of  land  over  the  measured  cjuantity 
properly  belonging  to  No.  85,  and  appealed  to  the  Sudder  Board  of  Revenue,  which 
set  aside  the  measurement  complained  of  by  the  Appellant,  and  directed  a  new 
jne,  on  which  the  existing  survey  was  made.  The  survey  showed  the  dusputed  land 
to  be  included  in  the  settled  estate.  No.  85.  The  Respondents  deny  that  this  restora- 
tion proceeded  on  the  Plaintiff's  appeal :  but  the  reason  which  they  give,  viz.,  that 
the  Government  at  that  time  resumed  the  whole  of  the  durpin  lands,  is  unsatis- 
factory, for  it  is  opposed  to  the  plain  language  of  the  Proclamation,  declaring  the 
annulment  of  the  settlement ;  and  it  supposes  further,  a  power  in  the  [206]  Board 
of  Revenue  which  it  is  not  shown  ever  to  have  exercised  and  which  is  not  authorized 
by  the  Regulations,  viz.,  the  power  of  resuming  lands  by  a  general  notice,  apjslying 
to  several  distinct  holdings.  Such  a  proceeding  as  that  supposed  would  be  vir- 
tually a  resumption  proceeding,  and  must  be  pursued  according  to  the  Regulations 
applying  to  resumption  proceedings.  The  question,  then,  was  reduced  to  this, 
whesther  the  old  holding  No.  85  settled  with  Tarrachund  included  these  lands  :  that 
is,  it  became  a  question  of  the  boundary  and  contents  of  an  existing  settlement, 
and  was  properly  to  be  ascertained  by  a  measurement  lay  the  revenue  authorities. 
Mr.  La  Tour's  reasoning  proceeds  entirely  on  a  preference  of  the  report  of  the  second 
Ameen  to  the  revenue  survey,  and  on  the  assumption  that  the  measurements  whicli 
were  made  by  that  Officer  at  the  instigation  of  the  Respondents'  Vakeels,  are  correct, 
the  report  of  this  Ameen  was  deliberately  discredited  and  rejected  after  a  view  of 
the  lands  by  Mr.  Bell,  who  necessarily  had  much  better  means  of  forming  a  correct 
judgment  on  the  point  in  question  than  their  Lordships  can  have. 

It  is  not  at  all  probable  that  the  survey  with  which  the  Ameen's  report  is  incon- 
sistent sliould  be  inaccurate. 

Their  Lordships  have,  therefore,  come  to  the  conclusion,  that  Mr.  La  Tour's 
judgment  in  suit  No.  68  cannot  be  supported,  and  that  the  Appellant  has  estab- 
lished his  title  to  one-third  share  in  the  land  claimed  by  him  in  that  suit. 

Under  all  the  circumstances,  therefore,  their  Lordships  will  humblv  advise 
Her  Majesty  that  the  [207]   appeal   against  the  decrees   of  the   Sudder  Dewanny 
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4dawlut  le  dismissed,  and  that  tin'  decrees  of  Mr.  La  Tour  in  suits  No.' 68  and 
No.  69  be  disoiiarged,  and  that  in  lieu  tliereof  one  decree  lie  made  in  liotli  suits 
on  this  consolidated  ajijieal  in  the  followinfr  terms,  viz:  — 

Declare  thai  the  I'laiutiff's  Son  purchased,  and  that  the  I'laintiti',  as  Donee  of 
his  Sun,  is  entitled  to  the  right,  title,  and  interest  of  Tarrachund  in  1  lieegaii 
14  cottahs  of  land  within  the  holding  No.  85,  as  the  same  holding  was  constituted, 
and  as  the  same  is  delineated  and  shown  by  the  survey  in  the  pleadings  mentioned, 
and  referred  to  in  the  issues  framed  in  the  two  suits  Nos.  6S  and 
61)  respectively;  and  declare  further,  that  the  Plaintiff  has  failed  to 
show  that  Tarrachund  had  more  than  a  one-third  share  in  that  Imld- 
ing  :  and  that  the  same  share  must  be  taken  as  one-third  only:  and  declare  that  the 
14  cottahs  can  be  made  up  onh'  out  of  the  said  share,  and  so  far  only  as  such  share 
will  extend  to  satisfy  the  same:  and  declare  further,  that  the  Plaintiff  has  proved 
a  right  to  have,  so  far  as  the  quantities  permit,  that  quantity  made  out  of  the  said 
share  of  the  land  sued  for  in  suit  No.  68,  and  out  of  the  said  share  of  the  land  sued 
for  in  No.  69,  except  as  to  the  land  in  the  more  northern  part,  described  and  stated 
on  his  plaint  to  consist  of  16}  cottahs,  as  to  which  the  said  Plaintiff'  has  not  estal> 
lished  his  title:  and  further  declare  that  as  to  the  lands  in  that  northern  part  so 
described  in  his  plaint,  and  as  to  which  his  suit  has  been  disnnssed,  thai  the  same 
do  stand  and  remains  dismissed  :  and  declare  that  the  Plaintiff'  is  [208]  entitled 
to  wassilat  in  respect  of  the  said  one-third  as  from  the  date  of  his  plaints  re- 
.-pectively,  but  that  in  ascertaining  the  amount  thereof,  regard  is  to  be  had  to  the 
fact  of  his  having  been  in  exclusive  jiossession  of  0  cottahs  and  9  chittacks  and 
Gh  teals  in  the  southern  portion:  and  declare  that  the  costs  awarded  in  the  suits 
No.  68  and  No.  69  to  the  Respondents  should  be  reduced  by  one-third  ;  and  that  the 
rights  and  interests  of  the  Apjiellaut  and  Respondents,  and  the  sums  due  from  or 
to  the  Appellant  and  Respondents  ought  to  be  settled  and  adjusted  in  accordance 
with  the  foregoing  declaration,  and  remit  the  suits  to  the  High  Court  to  the  end 
that  such  settlement  and  adjustment  may  be  made  accordingly;  and  their  Lord- 
ships think  that  each  party  should  pay  his  own  costs  of  this  appeal. 


[209]  RAJ  LUKHEE  DXBEA.—Appdlanf:  GOKOOL  CHUNDER  CHOWDHRY.— 

Eespondent*  [July  -21,  2-2,  1869]. 

On  Appeal  from  the  High  Court  at  Fort  William,  Bengal. 

The  power  of  a  Hindoo  Widow  to  charge  or  alienate  her  Husband's  estate,  is 
primarily  confined  to  two  special  objects :  either  for  religious  duties  or 
charitable  donations.  To  entitle  her  to  charge  or  alienate  »  portion  of  her 
Husband's  estate  to  save  the  remainder  from  sale,  there  must  be  such  a 
legal  necessity  as  would  be  requisite  to  preserve  the  remainder  of  the  estate 
for  the  next  heir,  and  the  onus  of  proving  such  necessitv  lies  on  a  Mortgagee 
or  Purchaser  [see  13  Moo.  P.C.  218]. 

Held,  upon  the  construction  of  a  Hibbahnamah,  or  testamentary  deed  of  gift, 
by  a  Husband  in  favour  of  his  two  Wives,  that  they  were  mere  Trustees  for 
management  of  the  estate,  and  had  no  power  to  interrupt  the  succession  in 
law  to  their  Husband's  estate,  and  a  sale  by  them  of  part  of  such  estate,  on 
the  ground  that  it  was  necessary  for  the  liquidation  of  his  personal  debts, 
to  save  the  other  part  of  the  estate,  in  the  absence  of  evidence  of  imperative 
nece.ssity.  set  aside  [1."?  Moo.  Ind.  App.  222,  22.3]. 

A  presumptive  heir  has  a  title  to  sue.  to  set  aside  such  a  sale  [13  Moo.  Ind. 
App.  224].  ^ 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  lion.  Sir  Joseph  Napier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  (^iiffard.      Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Goiireo  Pershautl  sJunnali,  a  Hindoo,  at  the  date  of  the  Hibhahnainah,  or  testa- 
mentary deed  of  gift  hereinafter  stated,  and  at  iiis  death,  had  two  [210]  Wive^, 
Surho  "Mun<'ola  Dabea  and  Gouree  Dabea,  and  two  Sons,  Sreeuian  (jouree  and 
Sreenian  Doorga. 

The  Hihbahnaniaii  was  dated  the  22nd  of  August,  1823  (7th  Bhadro.  1230),  and 
was  reiiistered.  The  material  parts  of  this  instrument  were  as  follows: — ''You, 
two  individuals,  being  my  Wives,  and  wise  and  intelligent  too;  my  Sons,  Sreeman 
Gouree  I'ershaud  Sunnah,  Talookdar,  and  Sreeman  Doorga  Pershaud  Surmali, 
Talookdar,  born  of  you,  both  are  Minors;  therefore,  the  above-mentioned  zemin- 
daries,  etc.,  and  all  my  property,  wherever  is  situate  :  the  wliole,  I,  in  health  of  body 
and  sound  in  mind  and  ealm  temper,  in  tlie  present  assembly,  give  to  you  both  by 
executing  a  deed  of  gift.  Tliey  shall  remain  in  my  possession  all  my  lifetime. 
After  my  death  you,  entering  into  possession  of  all  the  zemindaries,  etc.,  all  the 
properties  shall  uphold  the  worship  of  my  Deities,  etc.,  whatever  works  are  fixed, 
and  shall  pay  their  expenses,  etc.,  according  to  all  that  has  Iseen  fixed.  You  shall 
perform  the  ceremonies  of  Sheraddo,  etc.,  according  to  my  means.  All  the  orders 
I  have  given  you,  you  shall  observe  and  act  accordingly.  According  to  this  deed 
of  gift,  you  shall  enter  your  own  names  in  the  Collectorate  of  the  Zillahs,  to  tlie 
exclusion  of  my  own  name,  and  enjoy  possession  by  paying  the  Government  revenue, 
from  month  to  month,  and  instalment  to  instalment,  [211]  according  to  the  Tahoot. 
But  you  .shall  have  no  authority  to  make  a  gift  or  alienate  by  sale.  When  my  two 
Sons  arrive  at  majority  you  shall  have  their  names  entered  in  the  Collectorate  of 
the  Zillahs  and  your  own  names  expunged.  God  forbid  that  one  of  my  two  Sons 
should  die,  but  if  one  should  accidently  die,  then  the  Son,  who  may  survive  you, 
shall  have  all  the  zemindaries,  etc.,  entered  in  his  name.  Under  these  conditions, 
I  hereby  execute  this  deed  of  gift." 

The  Donor,  Gouree  Pershaud  Surmah,  died  before  the  year  1845,  leaving  his 
two  Wives  surviving.  Both  his  Sons,  named  in  the  Hibbahnamah,  died  Minors  and 
without  issue,  in  the  lifetime  of  the  Widows  aiid  before  the  year  18i5. 

On  the  death  of  the  Donor,  his  Widows,  Surbo  Mungola  Dabea  and  Gouree 
Dabea,  registered  their  own  names  in  the  Collectorate  of  the  Zillali,  and  entered 
into  possession  of  all  the  lands,  but  the  Sons  having  died  Minors,  their  names  were 
never  registered  in  the  Collectorate,  and  the  two  Widows,  up  to  the  sale  by  them  to 
the  Respondent  hereinafter  stated,  remained  the  sole  registered  Owners  of  the 
lands. 

On  the  16th  of  November,  1845  (13th  Aughran,  1252),  the  Donor's  two  Widows 
executed  a  Bill  and  also  a  Deed  of  sale  of  four  annas,  or  one-fourth,  of  lot  Ultum- 
pora,  etc.,  part  of  their  deceased  Husband's  estate,  in  favour  of  the  Respondent, 
for  the  sum  of  Rs.  11,352. 

The  material  parts  of  such  Bill  of  sale  were  as  follows: — '"We,  by  paj-ing  the 
Government  revenue,  have  been  enjoying  undis])uted  possession.  Now,  our  Hus- 
Ijand's  debts  not  being  paid,  the  liabilities  are  being  gradually  increased  by  loss 
in  interest,  t'he  [212]  delits  of  the  Creditors  cannot  be  liquidated  at  once  by  profits 
of  the  above  zemindaries,  particularly  the  debts  of  the  time  of  our  Husband,  for 
which  we  have  made  an  instalment  Bond  in  Court  in  our  own  names  with  the 
Creditors,  Narain  Chunder  Doss  and  others.  Now,  that  money  not  being  paid, 
the  above  Creditors  are  about  to  have  all  our  zemindaries  sold  by  auction,  by 
putting  in  force  the  said  instalment  Bond  in  Court.  As,  except  by  this  zemindary, 
there  being  no  other  means.  Now,  is  there  any  other  alternative  beyond  this 
zemindary  of  our  release  from  our  Husband's  debts,  and  with  intent  to  perform  the 
shradk  of  our  Husband  at  Gya,  we  sell  one-fourth  share  of  our  above  zemindaries, 
that  is,  a  four  annas'  share,  to  you,  in  a  settled  and  sound  mind  and  in  health  of 
body,  for  a  consideration  of  the  sum  of  Rs.  11.352,  and  having  received  the  entire 
amount  of  consideration  in  the  present  assembly  for  sale,  and  taking  it  in  our  own 
possession,  we  hereby  execute  this  Bill  of  sale." 

A  Deed  of  sale  of  the  same  date,  and  to  the  like  purport,  was  also  executed. 
One  of  the  witnesses  to  the  conveyance  was  Juggut  Ram,  a  relation  of  the  Donor's, 
and  then  supposed  to  be  his  heir  apparent. 

The  Respondent  registered  the  Bill,  and  Deed  of  sale,  and  entered  his  name  in 
the  Collectorate  of  the  Zillahs  as  Owner,  and  took  possession  of  the  lands  so  sold  to 
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hiin,  and  thenceforth  continued  in  undisturbed  possession  tlicreof,  up  to  tlie  insti- 
tution of  the  suit,  a  period  of  upwards  of  fifteen  years. 

The  present  claim  arose  as  follows:  — 

The  Donor  had  a  IJrother  named  Boydo  Xath,  wlio  predeceased  him,  leaving 
one  Son,  named  Isser  [213]  Cliunder,  wlio  died  in  the  year  184  4,  without  issue, 
havin"'  previouslv  authorized  liis  Wife,  tlie  A))pcllant,  l?aj  l.uhkee  Uabea,  to  adopt 
five  Sons  in  succession. 

Tlie  Ajipcllant  accordingly,  in  the  year  1848,  adopted  a  Son,  named  Mookundo 
Chunder,  who  thereby  became  the  heir  of  the  Donor,  and  she  was  ai)pointed  his 
guardian  liy  an  Order  of  the  Civil  Court  of  Zillah  Denajpore. 

On  the  2nd  of  May,  18G1,  the  Appellant,  as  Mother  and  guardian  of  the  Minor, 
Mookundo  Chunder,  tiled  a  plaint  in  the  Court  of  the  Principal  Sudder  Ameen  of 
Denajpore,  against  the  Widow,  Surbo  Mungola  Dabea  (the  other  Widow,  (Jpuree 
Dabea,  having  died  before  the  institution  of  the  suit),  .luggut  Ram,  the  Respondent, 
Cokool  Chunder  Chowdry,  the  purchaser  of  four  annas  from  the  Widows,  under 
the  Deed  of  sale  of  the  27th  of  November,  1845,  and  other  purchasers,  stating  tlie  adop- 
tion  of  Mookundo  Chunder  :  the  Hibbahnaniah  ;  the  death  of  the  two  Sons  of  (louree 
I'ershaud  Surniah,  the  sale  to  and  possession  liy  tlie  Respondent,  and  charging  that 
the  sale  to  the  Respondent  was  void,  as  being  contrary  to  the  Hib))ahnamah  and 
the  Widows'  authority,  and  also  alleging  the  sale  of  other  parts  of  the  Donor's 
estate  for  the  personal  debts  of  the  surviving  Widow,  the  successor  to  the  estate, 
and  charging  that  she  had  alienated  part  of  the  estate  and  contracted  large  debts, 
and  that  it  was  necessary  to  take  the  estate  out  of  her  possession,  and  bring  it 
into  the  possession  of  the  Minor  Plaintiff,  and  praying  that  the  sale  of  the  four 
annas  share  to  the  Respondent  and  the  other  Defendants  might  be  declared  invalid, 
and  possession  given  to  the  Minor  and  the  Appellant,  and  for  other  consequential 
relief. 

The  Respondent,  Gokool  Chunder  Chowdhry,  filed  [214]  a  written  .statement, 
insisting  that  the  two  Widows  had  full  authority,  according  to  Hindoo  Law,  to  sell 
the  estate  for  payment  of  their  Husband's  debts,  and  performance  of  his  Uradho 
dahee  Kreah  (ceremonies  after  death),  that  they  had  sold  to  him  the  share  in 
question,  and  received  the  consideration-money,  Rs.  11, -552,  and  executed  the  Deed, 
and  that  it  was  registered,  and  further  alleged,  tliat  the  Plaintiff,  Raj  Lukhee  Dabea, 
knew  of  the  purchase;  that  the  Respondent  in  fact  purchased  with  her  consent,  and 
had  held  possession  ever  since,  for  upwards  of  fifteen  years,  and  that  accoi-dingly 
the  suit  was  barred  by  limitation  of  time,  and  by  his  answer  of  the  same  date,  he 
insisted  to  the  same  eft'ect,  and  farther  stated,  that  tlie  consent  of  the  Plaintiff, 
Raj  Lukhee  Dabea,  was  given  verbally  in  answer  to  his  inquiry,  and  that  at  the 
time  of  purchase  she  had  not  adopted  Mookundo  Chunder. 

The  Widow,  Surbo  Mungola  Dabea,  by  her  answer,  admitted  the  sale  to  the 
Respondent,  but  claimed  the  zemindary  for  her  life. 

The  Plaintiff  examined  Witnesses,  and  also  put  in  evidence  many  exhibits, 
including  the  Hibliahnamali  and  the  Deed  of  sale.  The  greater  )iart  of  such  evi- 
dence related  to  the  proof  of  the  adoption  of  the  infant  Plaintiff',  Mookundo  Chunder, 
by  Raj  Lukhee  Dabea,  and  its  validity.  The  Respondent  did  not  contest  either 
of  these  facts. 

Respondent  petitioned  the  Principal  Sudder  Ameen  for  time  to  examine  material 
A\  itnesses  on  his  behalf,  but  the  Judge  refused  to  receive  the  petition. 

The  suit  was  heard  by  the  Principal  Sudder  Ameen  of  Denajpore,  Mr.  James 
lieilly,  and  that  Judge,  by  an  Order,  dated  the  27th  of  August,  1861,  decreed  that 
the  Plaintiff,  by  virtue  of  the  right  of  her  adopted  Son  to  the  property  claimed, 
should  obtain  possession  [215]  of  the  entire  shares  of  the  Widows,  Surbo  Mungola 
Dabea  and  Gouree  Dabea,  in  this  manner,  that  during  the  lifetime  of  Surljo  Mun- 
gola Dabea,  whatever  should  remain  of  the  profits  of  her  eighth  anna  siiare,  after 
deducting  the  Sudder  rent  and  necessary  expenses,  should  be  made  over  to  Surbo 
Mungola  Dabea,  and  that  all  the  Purchasers  should  withdraw  their  possession  from 
the  properties  in  their  respective  possession,  and  directed  the  costs,  with  interest, 
to  be  paid  by  all  the  Defendants  proportionally.  In  his  judgment  the  Judge 
observed,  that  it  was  indispensable,  however,  that  the  Respondent  should  prove  that 
the  sale  was  made  to  pay  the  deceased  Husband's  debts,  and  the  debts  contracted  for 
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his  funeral  obsequies,  but  that  he  had  filed  no  decree  of  Court  nor  any  other 
voucher  provini;  those  points;  that  he  had  not  api)lied  for  a  summons  in  the  name 
of  any  Witness  whatsoever;  nor  had  even  named  a  single  Witness,  nor  adduced 
any  evidence  whatever. 

The  Respondent  appealed  from  this  decree  to  the  High  Court. 

On  the  12th  of  June,  186-'i,  tiie  High  Court,  consisting  of  the  Judges.  Messrs. 
Steer  and  Seton-Karr,  gave  judgment,  and  by  a  decree  of  that  date  affirmed  the 
decree  of  tlie  Priiici|ial  Sudder  Ameen  of  the  27tii  of  August,  1861,  e.xcept  in  so 
far  as  it  ordered,  tiiat  immediate  possession  should  be  given  to  the  Plaintiff  of  tlie 
pioperty  purchased  by  the  Respondent,  and  to  that  extent  reversed  the  decree  of 
the  Court  below,  and  declared  tiiat  the  Respondent  was  entitled  to  enjo}-  the  property 
during  the  lifetime  of  the  Widow,  and  that  on  her  death  the  reversioner  was 
entitled  to  possession  thereof,  and  ordered  each  party  to  l)ear  their  own  costs. 

l^lie  Respondent  applied  to  the  High  Court  for  [216]  a  review  of  judgment, 
alleging  various  grounds  for  review,  and  in  particular  that  the  suit  was  taken  out 
of  its  turn,  and  when  it  was  not  in  the  cause  list,  that  the  effect  of  the  Hibljalinamah 
had  been  overlooked,  that  the  suit  was  barred  by  the  law  of  limitation,  that  the 
answer  of  Surbo  Mungola  Dabea  was  irregularly  filed,  that  the  Principal  Sudder 
Ameen  did  not  allow  him  to  file  his  evidence,  and  that  the  attesting  Witnesses, 
Khadem  Ally  and  Bhola  Burkundauz,  were  then  forthcoming  and  ready  to  be 
examined. 

The  fact  of  the  presentation  of  the  petition  for  leave  to  examine  Witnesses  on 
the  Respondent's  behalf,  and  of  its  rejection  by  the  Principal  Sudder  Ameen,  was 
proved.  The  High  Court,  on  this  ground,  allowed  the  Respondent  to  examine 
Witnesses ;  and  Kliadem  Ally  and  Dabee  Churn  Dass,  two  of  the  attesting  Witnesses 
to  the  Bill  and  Deed  of  sale,  were  examined  before  the  High  Court,  and  Khadem 
Ally  was  cross-examined  on   behalf  of  the  Appellant. 

The  case  was  re-heard  before  the  division  Bench  of  the  High  Court,  consisting 
of  the  same  Judges,  Messrs.  Steer  and  Seton-Karr,  who,  b}'  their  judgment,  dated 
the  10th  of  May,  186i,  varied  their  decree  of  the  12th  of  June,  1863,  and  iield, 
that  the  Widows  took  under  the  Deed  of  gift  from  their  Husband,  a  mere  trust 
estate,  in  the  first  instance  for  the  Donor's  Sons,  and  after  them  for  his  general 
heirs  and  reversioners.  The  Judges  further  declared,  that  they  were  of  opinion, 
that  the  Respondent  was  shown  to  have  exercised  that  degree  of  reasonable,  proper, 
and  just  circumspection,  which  would  satisfy  the  rule  laid  down  by  the  Privy 
Council  in  the  case  of  Ilunooiiianpi'rsdiid  I'amhiy  v.  Miix^diiiat  Bahooee  Jliiiiraj 
Kooiiii eree  (6  Moore's  Ind.  App.  Cases,  pp.  393,  412),  and  that  the  reasoning  [217] 
of  the  Judicial  Committee  in  T/ie  Collector  of  Mnsulipatam  v.  Carali/  Vencata 
Xarrainapuli  (8  Moore's  Ind.  App.  Cases,  p.  551),  was  quite  consistent  with  this 
view  of  the  power  of  alienation  by  a  Widow  of  her  Husljand's  estate,  and  referred 
to  Doedeni  Rai-chvnder  Faranm thick  v.  BiiUoram  Bixiras  (Fulton's  Rep.,  p.  135). 
The  Court  on  the  facts  of  the  case  held,  that  the  consent  of  Juggut  Ram,  unquestion- 
ably given  at  the  time  of  the  sale,  and  against  his  own  obvious  interests,  was  a  very 
strong  piece  of  evidence  in  favour  of  the  Purchaser,  as  Juggut  Ram  was  then  the 
sole  heir  and  reversioner,  and  who,  at  the  date  of  the  sale,  was  the  person  mo.st 
likely  to  know  the  real  state  of  the  case  and  the  urgent  necessities  of  the  Widows  ; 
and  they  would  not  allow  his  subsequent  denial,  and  the  admissions  of  the  W^idow, 
to  be  set  against,  or  to  counterbalance,  his  consent  to  the  alienation  given  at  a 
time  when  it  was  wholly  out  of  question  that  any  undue  or  extraneous  influence 
should  have  been  exerted  on  him  :  and  the  Court  decreed  tliat  the  Respondent  was 
entitled  to  an  absolute  and  indefeasible  right  in  his  purchase,  and  not  men  ly 
entitled  to  hold  for  the  surviving  Widow's  lifetime. 

Mookundo  Chunder,  the  adopted  Son,  died  a  Minor  and  without  issue.  Tiie 
Appellant,  claiming  to  be  the  heir  of  Mookundo  Chunder,  petitioned  for  leave  to 
appeal,  in  her  own  right,  to  Her  Majesty  in  Council,  from  the  decree  of  the  10th 
of  May,  1864.  She  afterwards  adopted  Mohesh  Chunder  as  a  Son,  and  was 
appointed  his  Guardian,  with  liberty  to  prosecute  the  suit  on  his  behalf. 
He  died  after  the  institution  of  the  appeal,  and  the  Appellant  Iiecame,  as  his 
adoptive  Mother,  his  heiress. 

The  present  appeal  was  brought  from  the  decree  of  the  10th  of  May,  1864. 
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[218]  Sir  R.  Palmer,  l^C,  and  Mr.  Doyne,  for  the  Ajjijellaiit.— Tlie  sfiifii^  of 
the  Appellant's  minor  Son,  as  heir  to  Gouree  Per-shnud  Surmah'.s  Sons,  is  admitted, 
and  he  was  entitled  to  sue  the  surviving  Widow,  under  the  HiMialniamah,  wlm  was 
a  mere  trustee  with  the  purehaser.  The  burthen  of  proof  of  the  legal  necessity  for 
the  sale  lies  on  the  purehaser,  the  Res[iondent,  and,  we  submit,  he  lias  failed  to 
establish,  that  the  sale  resorted  to  by  the  Widows  was  tiirough  such  a  legal  neiessily 
as  to  satisfy  the  reiiuirements  of  the  Hindoo  Law.  The  Court  below  has  misunder- 
stood the  effect  of  the  case  of  Hunooinaiti/r.rmud  I'anday  v.  Miissdiiial  Jiitdoore 
Muiniaj  Koanweree  (6  Moore's  Ind.  App.  Cases,  pp.  .393,  412),  wiiich  is  really  in 
our  favour,  and  shows  that  the  maxim  "  caverit  emptor"  applies.  The  rule  as  to 
tiie  nature  of  the  estate  of  a  Hindoo  Widow  in  Bengal  is  laid  down  in  The  Collectw 
of  Ma.mUpdtam  v.  Cavuly  Vtncatci  Jarraiiuii/a/i  (S  Moore's  Ind.  A]>p.  Cases,  p. 
■")29),  and  Chettij  Cohuii  Comara  VencatarheUa  Reddijer  v.  Rnjiili  /{iiiif/asairmi/ 
Strceiiriinf/i  Ji/enr/ar,  Dahadoor  (8  Moore's  Ind.  Apj).  Cases,  j).  .'UO),  to  the  effect, 
that  the  power  of  a  Hindoo  Widow,  who  has  only  a  life  estate,  to  charge  or  alienate 
her  Husband's  estate,  is  confined  to  s]iecial  purposes  ;  first,  to  the  performance  of 
the  religious  obsequies  of  her  Husband,  or  charitable  objects ;  secondly,  if  im- 
peratively necessary  to  preserve  the  estate  for  the  remainderman,  to  charge  or 
alienate  a  part  of  the  estate,  to  pay  debts,  and  so  to  save  the  estate  f  ron\  sale ;  and 
ihat  absolute  necessity  mu.st  be  shown  by  the  Purchaser.  Under  the  Hibbahnamah, 
the  Widows  are  only  Trustees  for  management  of  the  estate,  and  do  not  take 
absolutely.  Tlie  Donor,  in  the  deed  of  gift,  expressly  men-[219]-tions  his  two 
.Sons,  and  he  declares  that  the  W^idows  are  to  have  no  power  of  alienation.  Nothing 
is  therein  expressed  to  alter  the  course  of  succession  by  Hindoo  Law.  Juggut  Sing 
was  examined  as  a  Witness,  it  is  true  that  it  appears  that  he  agreed  to  the  sale, 
but  to  make  the  conveyance  good,  he  as  a  reversioner,  ought  to  have  been  joined 
in  the  Conveyance.  The  sale,  how-ever,  may  have  been  a  Benamee  transaction,  and 
it  is  open  to  suspicion  on  that  ground,  Sreemanc/i under  Dey  v.  Gopaidchunder 
Chuckerhutty  (11  Moore's  Ind.  App.  Cases,  39).  The  Division  Bench  of  the  High 
Court  was  in  error,  both  as  to  law  and  fact,  in  admitting  the  review  and  altering 
their  original  judgment.  First,  the  Division  Bench,  under  the  Civil  Procedure 
Code,  ought  not,  upon  appeal,  to  have  permitted  new  documentary  evidence  to 
be  produced  and  further  witnesses  to  be  called ;  but,  secondly,  supposing  such 
admission  were  within  their  competence,  or  the  exercise  of  sound  judicial  discretion 
at  the  first  instance  of  hearing  of  the  suit  on  appeal,  no  case  was  made  for  so  doing 
on  review,  having  regard  to  the  Civil  Procedure  Code,  Act,  No.  XXIII.  of  1861, 
sec.  9.  Even  taking  the  evidence  upon  review  to  have  been  properlv  admitted, 
and  all  true,  there  was  not,  it  is  submitted,  any  evidence  whatever  offered  as  to  the 
actual  legal  necessity  of  the  sale  to  the  Respondent,  and  the  Court  has  overlooked 
the  uncontradicted  evidence  to  the  contrary  by  Witnesses  for  the  Appellant,  and 
^  the  inferences  afforded  by  the  apparently  long  period  which  elapsed  from  the 
death  of  Gooroo  Pershaud  Sunnah  to  the  time  of  the  sale  to  the  Respondent. 

Mr.   Field,   Q.C.,   and   Mr.   Bowring,   for  the  Respondent. 

[220]  According  to  the  true  construction  of  the  Hibbahnamah,  in  the  event 
which  happened,  both  the  Donor's  sons  having  died  Minors  and  without  issue, 
the  Donor's  Widows  wei-e  at  the  date  of  the  sale  to  the  Respondent  the  £|,bsolute 
Owners,  as  the  provisions  of  the  testamentary  Deed  created  an  absolute  gift  to  the 
Widows  in  equal  shares.  By  Hindoo  Law,  a  Widow  can,  without  any  special 
directions  by  her  Husband  to  that  efl'ect,  lawfully  sell  any  portion  of  his  estate  for 
necessary  and  religious  purposes,  such  as  payment  of  her  Husband's  personal 
debts  and  obligations,  and  the  performance  of  ceremonial  obsequies,  termed  his 
Shradh.  This  principle  is  fully  recognized  in  HunoO'}}ui<ii/pe.rsa<ud  I'anday  v. 
Miiiisunuit  Bahooee  Munraj  Kooniceree  (6  Moore's  Ind.  App.  Cases,  393).  Here 
the  sale  to  tlie  Respondent  was  made  for  the  purpose  of  paying  the  Donor's  debts  and 
liabilities  and  to  perform  his  Shradh,  which  was  directed  by  the  Hiblialinamah. 
There  is  no  dispute  that  the  sum  of  Rs.  11,352  was  the  fair  value  of  tlie  land  sold 
to  the  Respondent,  .or  that  it  was  actually  paid  by  him  to  the  Widows.  He  is  not 
bound  to  see  to  the  ajiplication  of  the  purchase-money.  A  sale  l)y  a  Hindoo  Widow 
in  Bengal,  of  part  of  her  deceased  Husband's  lands,  for  either  of  the  alwve  objects, 
is  valid  by   Hindoo   Law.     Juggut   Ram,   the   Donor's   then   presumptive   heir   in 
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reversion,  coiuurred  in  tlie  sale.  Sucli  a  sale,  valid  at  its  date,  cannot  be  invalidated 
or  affected  by  the  subseiiuent  adoptions  by  the  Appellant.  The  Appellant's  ri^'iit 
to  sue  is,  moreover,  barred  by  lapse  of  time.  The  title  of  the  Minor,  Mohesh  Ciiunder, 
through  whom  the  Ajipelhint  elainis.  is  as  heir  to  the  Donor,  and  not  to  Mookundo 
Ciiunder,  and  no  pro  [221]-i-eedings  were  taken  on  his  behalf  till  more  than  twelve 
years  after  the  Respondent's  purchase. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile. — The  question  raised  by  this  appeal  is, 
whether  the  sale  by  two  Hindoo  widows  of  part  of  the  estate  of  their  late  Husband, 
one  Gooroo  Pershaud  Surmah,  to  the  Respondent,  can  be  upheld  as  valid. 

The  suit  was  brought  to  impeach  this  transaction  Ijy  the  Appellant  as  the 
adoptive  Mother  and  Guardian  of  one  Mookundo  Chunder.  The  fact  of  that 
adoption  is  not  now  in  dispute,  nor  is  it  disputed  that  Mookundo  Chunder  was  liy 
virtue  of  it,  at  the  time  of  the  institution  of  the  suit,  the  next  heir  to  Gooroo 
Pershaud  Surmah,  or  to  tlie  Sons  of  tJooro  Pershaud  Surmah,  failing  his  Widows 
or  the  survivor  of  them.  Mookundo  Chunder  was  still  living  at  the  date  of  the 
final  decree,  w'hich  is  the  suliject  of  the  pre.sent  appeal :  but  he  afterwards  died 
childless,  and  the  appeal  is  lirought  by  his  adoptive  Mother,  who,  as  sucli  Mother,  is 
his  heiress.  There  is  a  suggestion  in  the  Appellant's  case  that  she  has,  under  tiie 
authority  given  to  her  by  her  Husband,  made  a  second  adoption,  but  inasmuch  as 
the  validity  of  that  adoption  is  incapable  of  being  discussed  in  this  suit,  their 
_  Lordships  cannot  take  that  into  their  consideration. 

The  validity  of  this  transaction  is  sought  to  be  upheld  upon  two  grounds,  first, 
upon  the  construction  of  the  Hibbahnamah,  or  Deed  of  gift,  which,  it  is  contended, 
gave  to  the  Widows  an  absolute  interest,  subject  to  be  divested  in  the  event  of  their 
Sons  or  either  of  their  Sons  coming  of  age.  If  that  construc-[222]-tiou  were 
correct,  there  would,  of  course,  be  an  end  of  the  case,  because  the  Deed  of  sale  by 
the  Widows  would  be  good  against  all  the  world.  Their  Lordships  will,  therefore, 
first  dispose  of  that  question. 

Upon  the  best  consideration  which  their  Lordships  have  been  able  to  give  to 
this  Hibliahnamah,  they  are  of  opinion,  that  it  provides,  only  a  species  of  trust 
for  iiiauagement,  and  that  it  does  not  interfere  with  the  devolution  of  the  estate, 
according  to  the  ordinary  law  of  succession,  under  the  Hindoo  Law.  The  Deed 
was  executed  by  Gooroo  Pershaud  Surmah  in  the  year  1823,  at  a  time  when  he 
states  himself  to  have  been  not  only  suffering  from  corporeal  illness,  but  to  have 
a  purpose  of  going  to  reside  at  Benares,  and,  therefore,  from  his  then  circumstances 
there  is  ground  for  the  argument  of  Sir  Roundell  Palmer,  that  he  meant  to  provide 
for  the  management  of  the  estate,  not  only  after  his  death,  but  during  his  life,  and 
that  seems  to  their  Lordships  to  be  the  true  construction  of  the  instrument.  The 
learned  Counsel  for  the  Respondent  have  laid  some  stress  upon  the  direction,  "  you 
shall  perform  the  ceremonies  of  Shradh,  etc.,  according  to  my  means."  and  have 
contended  that  that  implies  a  charge  to  the  person  to  perform  the  funeral  ceremonies 
of  the  Donor,  and,  therefore,  must  be  taken  to  imply  a  change  in  the  course  of 
succession  to  his  estate. 

Their  Lordships,  however,  are  of  opinion,  tliat  the  words  "  Shradh,  etc.,"  are 
somewhat  wide  and  ambiguous,  and  that  if  the  Hibbahnamah  be  taken,  as  they 
think  it  ought  to  be  taken,  to  be  an  arrangement  providing  for  the  management 
of  everything  from  the  date  of  it,  during  the  life  of  the  Donor  himself,  it  may  be 
taken  to  refer  to,  certainly  to  include,  those  family  [223]  religious  ceremonies  which 
Gouree  Pershaud  Surmah  himself  would,  from  time  to  time,  if  he  remained  in  his 
home,  and  in  possession  of  his  strength   and   faculties,  be  bound  to  perform. 

They,  therefore,  cannot  give  to  those  words  the  force  which,  it  has  been  con- 
tended, ought  to  be  given  to  them. 

That  being  their  Lordships'  view  of  the  construction  of  the  Hibbahnamah,  it 
may  be  convenient  here  to  consider  what  has  been  the  course  of  the  succession  to 
the  property.  If  the  succession  was  not  altered  by  the  Deed,  then  of  course,  upon 
the  Donor's  death,  his  two  Sons  became  entitled  to  his  estate.  Those  Sons  are 
shown  to  have  survived  him.  Each  is  also  shown  to  have  died  in  the  lifetime  of  his 
Mother,  and  to  have  died  childless  and   under  age.     The  consequence  of  that   is, 
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that  on  the  death  of  each,  his  inti-rust  would  liave  i)assed  to  liis  Mother,  and  that 
Mookundo  Chunder,  who  was  the  adopted  Son  of  the  Testator's  Nephew,  became, 
on  liis  adoption,  tlio  coHateral  heir  of  eacli  Son,  subjeit  to  the  interest  of  liis  Mother. 
The  result,  of  course,  is,  that  ujion  the  death  of  the  Widow,  (Jouree  Dabea,  Mookundo 
Chunder  became  entitled  to  a  present  interest  in  the  property,  which  is  tlie  subject 
of  this  contention,  unless  it  can  be  shown  that  that  property  has  l)cen  validly  passed 
by  the  act  of  alienation,  which  is  the  subject  of  the  suit." 

Their  Lordships  have  next  to  consider,  whether  treating  the  Deed  of  sale  as 
one  executed  by  women  having  only  the  limited  interest  of  Hindoo  females  in  pro- 
perty which  they  take  either  from  their  Husltand  or  their  Sons,  the  transaction 
can  be  supported  upon  any  of  the  grounds  on  which  such  a  transaction  is  rccog- 
[224]-nized  as  valid  by  the  Hindoo  Law.  The  law  upon  the  point  is  well  ascertained, 
and  has  been  established  by  many  cases.  Some  question  has  been  made  at  the 
Bar  as  to  the  right  of  a  person  wiio  is  a  presumptive  heir  in  reversion  to  question 
such  a  transaction;  but  their  Lordships,  if  it  were  necessary  to  decide  the  point, 
would  find  it  extremely  difficult  to  overrule  the  many  cases  in  wiiicii  that  right  has 
been  more  or  less  recognized.  But  in  the  view  which  they  have  now  taken  of  the 
Hilil)ahnamah  and  of  the  present  right  of  Mookundo  Chunder,  upon  the  death  of 
Couree  Dal)ea,  to  enter  into  possession  of  two  annas  of  this  property,  it  reallv 
is  not  necessary,  in  order  to  support  the  suit,  to  express  any  more  decided  opinion 
upon  that  question. 

Then,  upon  what  grounds  are  we  to  treat  this  transaction  as  valid?  The  state- 
ment upon  the  face  of  the  Deed  of  sale  is,  that  the  property  was  sold  in  order  to 
liquidate  the  Husband's  debts.  It  recites,  "  Now,  our  Husband's  debts  not  being 
paid,  the  lialiilities  are  being  gradually  increased  by  loss  in  interest.  The  debts  of 
the  Creditors  cannot  be  liquidated  at  once,  by  the  prolitsof  the  above  zemindaries, 
particularly  the  debts  of  the  time  of  our  Husband  for  which  we  had  made  an 
Instalment  Bond  in  Court  in  our  own  names  with  the  Creditors,  Narain  Chunder 
Doss  and  others.  Now,  that  money  not  being  paid,  the  above  Creditors  are  about  to 
have  all  our  zemindaries  sold  by  auction  by  putting  in  force  the  said  Instalment 
Bond  in  Court. "  Therefore,  there  is  a  clear  allegation  that  the  transaction  was 
entered  into  for  the  purpose  of  defraying  the  debts  of  the  Husband,  including  a 
particular  debt,  secured  by  an  Instalment  Bond,  and  an  agreement  made  in  Court, 
and  under  the  threat  of  an  immediate  execution  against  the  [225]  zemindaries; 
though  the  Deed  goes  on  to  say,  that  it  was  executed  for  the  further  purpose  of 
performing  the  Shradh,  etc.,  of  their  Husband  at  Gya. 

It  is  not  easy  to  see  why,  if  the  case  so  stated  was  true,  there  should  have  been 
any  difficulty  in  giving  far  more  satisfactory  evidence  of  it  than  has  been  given 
in  this  suit.  There  is  the  reference  to  an  agreement  in  Court,  there  is  also  the 
reference  to  a  threat  of  execution  and  to  the  Instalment  Bond  which  constituted  the 
del  t  at  least  of  Narain  Chunder  Doss.  These  things,  if  they  had  any  real  existence, 
were  presumably  capable  o'f  being  proved. 

But  what  has  been  the  course  of  the  litigation?  The  burden  of  proof  was 
unquestionably  on  the  party  seeking  to  support  the  transaction,  that  is,  the  present 
Respondent.  But  it  is  an  admitted  fact,  that  in  the  Court  of  First  Instance  he  gave 
no  evidence  in  support  of  the  transaction  except  the  Deed  of  sale  itself.  In  that 
state  of  things  the  Principal  Sudder  Ameen  very  properly  decided  the  issue  against 
him. 

The  case,  then,  went  to  the  High  Court  by  appeal.  When  the  appeal  was  heard 
in  the  first  instance,  the  High  Court,  with  some  variation  in  the  form  of  the  Order, 
confirmed  the  decision  of  the  Principal  Sudder  Ameen.  There  was  then  an  appli- 
cation for  a  review,  and  a  suggestion  made  upon  that  application,  that  the  Respond- 
ent had  been  shut  out  by  the  Principal  Sudder  Ameen  from  giving  the  evidence 
which  he  was  ready  to  give  in  the  suit.  The  judgment  of  the  Principal  Sudder 
Ameen  contains  a  distinct  statement  that  no  such  application  was  made.  He  says, 
''It  was  indispensable,  however,  that  he  should  ]:irove  that  the  sale  was  made  to  pay 
the  Husband's  debts,  and  the  debts  contracted  for  his  funeral  obsequies,  but  he 
[226]  has  filed  no  decree  of  Court,  nor  any  other  voucher  proving  these  points.     He 
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has  not  applied  foe  a  suuunous  in  die  name  of  any  Witness  wliatever.  He  lias  not  even 
named  a  single  Witness,  nor  adduced  any  description  of  evidence  whatever." 
Certainly  it  iiiipears  somewhat  singular  that,  if  the  learned  Judges  of  the  High  Court 
had  no  other  contradiction  of  tliat  solemn  and  direct  statement  upon  the  face  of  the 
judgment  of  the  Ixiwer  Court  that  uo  evidence  had  been  tendered,  they  should  have 
acted  upon  the  very  wild  story  told  by  the  Witness,  Gooroochurn  Odlieekary,  and  the 
copy  of  a  petition  said  to  have  been  made  from  an  original  petition  lost  in  the 
extraordinary  manner  in  which  that  Witness  states  it  to  have  been  lost.  It  may  be 
tliat  the  learned  Judges  did  ascertain  by  reference  to  the  Principal  Sudder  Ameeu 
or  to  the  proceedings,  that  evidence  had  lieen  ofi'ered  and  had  not  been  taken,  but 
certainly  there  is  no  constat  of  anything  of  the  kind  upon  this  record  ;  they  seem  to 
have  acted  solely  upon  the  singular  evidence  to  which  I  have  just  adverted. 

Their  1/ordsliips,  however,  think  that,  whether  it  were  right  or  wrong  in  the 
I'ppellate  Court,  in  those  circumstances,  to  admit  the  additional  evidence  taken 
before  it,  it  would  not  be  right  for  their  Lordships  to  exclude  that  evidence  from 
their  consideration;  and  they  will,  tlicrefore.  consider  it  as  if  there  were  no 
objection  wiiatever  to  its  admission. 

The  material  portion  of  the  evidence  taken  on  review  is  the  deposition  of  Khadem 
Ally,  who  describes  himself  as  the  Jemmadar  of  Gokool  Chunder  Chowdhry,  the 
Kespondent.  He  gives  a  very  detailed  account  of  the  execution  of  the  Deed  of  sale 
and  of  the  payment  of  the  money,  which  he  professed  to  have  seen  [227]  made  at  the 
time  of  the  execution  of  the  Deed, — he  states  in  particular,  that  he  was  a  witness  to 
the  payment  of  Rs.  9500,  part  of  the  consideration-money,  to  Sree  Narain  Doss, 
Mahajun,  upon  account  of  the  In.stalment  Bond.  Although  he  liad  not  mentioned 
Sree  Narain  Doss,  in  the  first  instance,  as  among  the  yiarties  present,  yet  he  does 
distinctly  state  that  he  was  present.  "  Sree  Narain  Doss,  who  had  taken  Rs.  9500, 
was  present  there.  Seetul.  Talookdar,  had  given  him  the  said  Rs.  9500.  On  the  said 
Sree  Narain  Doss  returning  the  Iii-stalment  Bond.  Seetul  gave  it  to  the  Tliakooranies. 
i)ii  my  Employer  asking  for  it  they  did  not  give  it." 

Here,  then,  is  very  specific  evidence  of  a  transaction  which  took  place  many 
years  ago;  but  the  singular  thing  is,  that  when  it  is  contrasted  witli  the  statements 
of  the  Respondent  himself,  it  does  not  tally  in  any  degree  with  his  recollection  of 
what  passed  on  the  occasion.  His  statement  is,  that  the  price  of  the  property  was 
paid  in  order  to  paj'  off  the  debts  of  JIahajuns,  but  he  does  not  recollect  the  debts 
of  what  Mahajuns  were  paid,  and  he  says,  "  I  gave  Gouree  Dabea  and  Surljo  Mungola 
Dabea  the  money  myself."  The  learned  Judges  of  the  High  Court  seem  to  have 
tliought  that  in  that  conflict  of  evidence,  it  was  impossible  to  give  the  credit  to 
Khadem  Ally  which  they  otherwise  would  be  disposed  to  give.  Their  Lordships 
think,  that  when  in  a  case  in  which  the  party  liimself  liaving  an  imperfect  recol- 
lection of  the  transaction,  and  having  stated  that  lie  paid  the  money  to  the  Vendors 
personally,  a  Servant — a  Jemmadar — comes  forward,  after  the  decision  of  the 
case  by  the  Court  of  First  Instance  and  the  Court  of  appeal,  to  make  out  this  elaborate 
]iroof  of  payment  of  debts  to  Sree  Narain  Doss — the  least  that  can  be  said  of 
evidence  [228]  so  given,  is  that  it  is  wholty  untrustworthy.  Nor  does  the  deposition 
of  the  other  Witness,  also  a  Servant,  deserve  more  credit.  The  learned  Judges, 
however,  finally  decided  the  case,  partly  upon  the  mere  fact  that  Juggut  Ram  was 
an  attesting  Witness,  and  must,  therefore,  be  taken  to  have  been  a  concurring  party 
to  the  transaction,  and  partly  upon  the  corroboration  which  they  .seem  to  think  that 
fact  afforded  to  the  evidence  of  Khadem  Ally.  Their  Lordships"  cannot  see  how  the 
one  can  be  any  corroboration  of  the  other.  The  fact  that  Juggut  Ram  attested 
the  Deed  is  perfectly  consistent  with  the  fact  that  Kliadem  Ally  is  a  tutored  Witness 
brought  forward  at  the  last  moment  to  depose  to  having  seen  what  he  never  saw. 
Again,  with  respect  to  the  effect  of  the  attestation  of  the  Deed  liy  Juggut  Ram,  it 
seems  to  their  Lordships  that  the  learned  Judges  have  attached  to  that  circum- 
stance a  weight  which  it  really  does  not  possess.  Their  Lordships  do  not  mean  to 
impugn  those  authorities  which  lay  down  that  a  transaction  of  this  kind  may  become 
valid  by  the  consent  of  the  Husband's  kindred,  but  the  kindred  in  such  case  must 
generally  be  understood  to  be  all  those  who  are  likely  to  be  interested  in  disputing 
the  transaction.  At  all  events,  there  should  be  such  a  concurrence  of  the  member's 
of  the  family,  as  suflfices  to  raise  a  presumption  that  the  transaction  was  a  fair  one, 
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and  one  justified  by  Hindoo  Law.  Tliat  it  can  be,  as  Mr.  Field  seemed  to  put  it,  a 
presumption  of  law  in  the  sense  of  "  praestimptio  juris  el  de  jure,"  their  Lordships 
do  not  think.  It  is,  no  doubt,  an  element  to  be  taken  into  consideration,  and  deserving 
of  considerable  weight  in  the  estimation  of  all  the  evideme  of  the  transaction.  And 
one  of  the  difficulties  of  allowing  the  present  decree  [229]  to  stand  is,  that  this  point, 
which  was  raised  at  the  last  moment,  was  decided  upon  the  mere  proof,  l)y  the 
production  of  the  Deed  of  sale,  that  Juggut  i{am  was  an  attesting  Witness  to  it. 
The  point  had  never  been  raised  before.  Tlie  opjiosite  party  has  had  no  opportunity 
of  examining  Juggut  Ram  as  to  tiie  circumstances  under  which  he  became  an  attesting 
Witness,  or  what  his  understanding  of  the  transaction  really  was.  Tiie  utmost  that 
the  Judges  ought  to  have  done  in  that  state  of  tilings,  was  to  remand  the  case  to 
be  re-tried,  for  the  full  consideration  of  that  question. 

Their  Lordships  cannot  affirm  the  proi>osition,  that  tlic  mcie  attestation  of  such 
an  instrument  by  a  relative  neeessarih'  imjiorts  concurrence.  It  might,  no  doubt,  be 
shown  by  other  evidence  that  when  he  became  an  attesting  Witness,  he  fully  under- 
stood what  the  transaction  was,  and  that  he  was  a.  concurring  party  to  it,  but  from 
the  mere  subscription  of  his  name  that  inference  does  not  necessarily  arise.  But 
considering  who  Juggut  Ram  was,  and  what  the  circumstances  of  this  family  were, 
their  Lordships  are  further  of  opinion,  that  his  concurrence  would  not.  in  this 
case,  be  .sufficient  to  set  up  the  Deed.  In  the  first  place,  it  is  not  proved,  though  on 
the  other  hand  it  certainly  is  not  disproved,  that  at  the  date  of  the  execution  of  this 
Deed,  which  was  executed  before  tiie  adoption  took  place,  Juggut  Ram  was  the  next 
heir  in  reversion.  He  was  unipiestionably  a  very  distant  relation,  and  altliough 
he  appears  to  have  taken  a  considerable  part  in  the  management  of  this  family,  and 
even  in  the  adoption  of  the  Plaintiff,  he  is  not  proved  to  have  been  the  next  heir.  (In 
the  other  hand,  the  very  fact  of  his  connection  with  the  [230]  family  leads  to  the 
presumption  that  he  knew  that  the  present  A])pellant  liad  the  power  given  to  her 
by  her  Husband  to  adopt  a  child,  and  that,  tlierefore,  his  interest,  even  if  it  existed, 
as  next  reversioner,  was,  in  all  probability,  likely  to  be  defeated.  Therefore,  if  his 
concurrence  were  proved,  it  would  not  amount  to  such  a  concurrence 
by  the  Husband's  kindred  as,  in  the  opinion  of  their  Lordships,  would 
have  defeated  the  Plaintiff's  claim.  Their  Lordships  have  already  said,  that  if 
anything  could  have  been  made  of  that  point,  it  would  have  been  rather  a  reason 
for  a  remand  of  the  cause,  to  be  tried  upon  such  an  issue,  than  for  the  immediate 
decision  of  the  case  against  the  Plaintiff  ;  but  in  their  Lordships'  opinion,  there  was 
no  ground,  in  the  circumstances,  for  such  a  remand,  because  such  an  issue  had  never 
been  raised  upon  the  pleadings,  or  in  the  earlier  stages  of  the  cause.  The  case  of 
the  party  who  sought  to  support  the  validity  of  this  transaction  was,  that  the  sale 
had  been  made  for  particular  purposes.  He  gave  no  evidence  of  that.  He  did  not, 
by  any  suggestion  in  his  written  statement  or  otherwise,  put  forward  the  concurrence 
of  Juggut  Ram  either  as  supplying  the  want  of  proof  of  the  exi.stence  of  the  debts 
and  the  necessity  of  the  sale,  or  as  a  consent  equivalent  to  such  proof. 

Their  Lordships  are,  therefore,  of  opinion,  that  the  decree  which  is  under  appeal 
must  be  reversed  ;  and  the  only  question  is,  what  should  be  the  form  of  the  Order  to 
be  made?  They  have  been  furnished  by  Sir  Roundell  Pahuer  with  the  minutes  of 
the  Order  which  he  thought  he  was  entitled  to  claim  ;  and  to  some  extent  their  Lord- 
ships adopt  those  minutes.  They  think  that  the  minutes  should  [231]  stand  thus  :  — 
"  Declare  that  the  Deed  of  the  16th  of  November,  18-15,  was  and  is  invalid  as 
against  Mohesh  Chunder  and  the  Appellant  as  his  heir,  and  declare  that  Mohesli 
Chunder  became,  on  the  death  of  the  Widow,  Gouree  Debia,  and  that  the  Appellant, 
as  such  heir,  is  now  entitled  in  possession  to  one  moiety  of  the  four  annas,  and  order 
that  the  Respondent  do  deliver  up  to  the  Appellant  such  moiety,  and  do  pay  to  her 
the  profits  thereof  received  since  the  death  of  Gouree  Debia." 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to  allow  the  present 
appeal,  to  reverse  the  decree  of  the  High  Court,  and  to  direct  that,  in  lieu  thereof, 
a  decree  be  made  to  the  effect  above  .stated,  and  furtlier  directing  that  the  Respond- 
ent do  pay  to  the  Appellant  the  costs  incurred  by  the  Plaintiff  in  both  the  Courts 
below.     The  Appellant  must  also  have  the  co.sts  of  this  appeal. 

[See  Jiufin  SiiiijJi  v.  Misri  Lai,  1895,  L.R.  2:5  Ind.  App.  1.] 
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[232]  MOULVIE  SAYYUD  UZHUK  ALL— Appelkuit ;  MUSSUMAT  BEBEE 

ULTAF  FATIMA,  and  Others,— Res paiidents  *  [Nov.  30,  1869]. 

0/1  appeal  frcnn  the  lliffh  Caurt  at  Fort   William,  in  Bengal. 

The  principle  with  respect  to  Benamee  purchases  between  Hindoos,  laid  down  in 
(to  preH-rist  GoKiiin  v.  Giinijapeixaud  Gum  in  (6  Moore's  lud.  App.  Cases. 
53)  is  equallv  applicaljie  to  similar  transactions  l)etween  Mahomedans 
[13  Moo.  Ind.  App.  24G,  2-17]. 

Lauds  purtliased  in  tlie  name  of  a  Son,  held,  on  the  evidence,  Furzee  or  Benamee, 
in  trust  for  his  Father,  wlio  paid  the  ccnsideration-money  for  the  purchase, 
and  was  in  jiossession. 

Stnibh  :  there  is  no  presumption  of  an  advancement,  hy  the  name  of  the  Son 
being  used  as  Purchaser,  other  than  in  the  case  of  a  Stranger  being  used 
[13  Moo.  Ind.  App.  247]. 

Althougli  the  Judicial  Committee  adhere  to  the  rule  not  to  disturb  the  findings 
of  two  concurrent  Courts  in  India  upon  a  question  of  fact,  yet  such  rule 
does  not  prevail,  where  the  Courts  in  India  have  never  dealt  with  the  real 
question  raised  by  the  issues,  and  have  drawn  wrong  inferences  from  the 
evidence.  In  such  -a  case  the  Court  of  ultimate  appeal  will  disregard  those 
concurrent  judgments,  and  decide  the  case  upon  the  evidence  contained  in  the 
record  [13  Moo.  P.C.  243,  244]. 

In  tiis  appeal  the  suit  was  brought  by  the  Respondents,  the  Widow  and  Daughters 
of  Waez  AH,  the  Son  of  the  Appellant,  the  Defendant  in  the  suit,  to  oust  him  from 
the  possession  of  certain  shares  in  different  mouzahs,  or  villages,  together  with 
mesne  profits,  which  mouzahs  were  alleged  to  have  been  the  absolute  property  of 
Waez  Ali.  The  object  of  the  suit  was,  first,  to  obtain  a  declaration  of  the  title  of 
Waez  Ali  to  [233]  the  villages;  and  secondly,  to  establish,  in  their  representative 
character,  as  Waez  Ali's  heirs,  the  Respondents'  claim  to  the  mouzahs,  to  the  exclu- 
sion of  the  Appellant,  both  as  the  Purchaser,  and  as  one  of  his  Sou's,  Waez  Ali's, 
heirs. 

The  principal  question  raised  was,  whether  Waez  Ali  (as  contended  for  by  the 
Plaintiffs,  the  Respondents)  was  the  actual  Purchaser,  and  as  such  took  an  absolute 
beneficial  interest  in  tlie  mouzahs.  Some  of  the  conveyances  being  made  in  his  name, 
and  others  in  the  names  of  members  of  the  Appellant's  family:  namely,  of  his  Wife 
and  his  Son-in-law ;  or  whether,  Waez  Ali's,  as  well  as  the  Appellant's  Wife  and  Sou- 
in-Law's  names,  were  not  used  in  the  conveyances,  Furzee  or  Benamee,  (i.e.  in 
trust)  for  the  Appellant,  according  to  the  custom  or  usage  of  the  Country,  as  was 
insisted  by  the  Appellant. 

The  case  of  the  Respondents  rested  upon  the  fact,  that  Waez  Ali's  name  was 
used  jointly,  with  the  names  of  the  Appellant's  Wife  and  Son-in-Law,  in  the  Con- 
veyances, and  that  they  were  so  entered  in  the  Collector's  Books.  There  was  no 
evidence  adduced  l>y  the  Respondents  to  prove  that  Waez  Ali  had  any  means  of 
his  own  to  make  the  purchases  in  question,  or  that  he  had  obtained  from  any  other 
source  such  means,  or  that  lie  was,  in  fact,  the  person  who  had  made  the  purchases. 

On  the  other  hand,  the  Appellant  contended  that  the  mouzahs  were  purchased  by 
him  with  !iis  own  moneys,  for  himself  and  for  his  own  exclusive  use  and  benefit, 
and  that  the  Conveyances  were  taken  by  him  in  the  Furzee  or  Benamee  names  of 
his  Son  and  of  his  Wife  and  Son-in-Law ;  and,  further,  that  he  had  been  in 
exclusive  possession  and  enjoy-[234]-ment  of  the  mouzahs  during  his  Son's  lifetime, 
the  rents  having  been  collected  by  him,  and  entered  in  his  own  Books  of  account. 

It  appeared  from  the  evidence,  that,  on  the  24th  of  September,  1839,  the  Appel- 
lant purchased  certain  shares  in  the  mouzah  Chunderpore  Khoord,  which  he  paid 
for  out  of  his  own  moneys,  and  took  the  Bill  of  Sale,  or  Conveyance  thereof,  not  in 
his  own  name,  but  in  the  Furzee  or  Benamee  names  of  his  Wife  (since  deceased),  and 
tis  Son,  Waez  Ali,  also  since  deceased  ;  and  the  nominal  Purchasers'  names  were 

*  Present : — Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Cclvile,  and  the  Right  Hon.  Sir  Joseph 
Napier,  Bart.    Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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recorded  in  the  Collector's  Books.  On  the  18th  of  April,  1^<18,  the  Appellant  also 
purchai^ed  certain  other  shares  in  iiiouzah  Miikdoi>iii|iort'  Uiieka.  and  Cliuck  Koina- 
loodeen  in  Perguiuiah  Nowbutpori.'  Hulleah.  Iiciuj;  other  portions  of  the  i)r()|)erty  in 
suit,  including  tiie  right  of  the  rents  of  certiiin  Malikana  lands,  the  consideration- 
money  being  the  sum  of  Hs.  ."iGTu.  Of  the  above  a  4-annas  undivided  share  was 
declared  in  the  Hill  of  sale  to  be  sold  to  Savyud  Kidali  Ali,  tiie  Son-in-Law  of  the 
Appellant,  and  the  remaining  4-anna.s  undivided  share  to  be  sold  to  his  wife  and 
Son,  which  Bill  of  sale  was  made  In-  the  directions  of  tlio  Apjiellant  to  them,  their 
names  being  used  P'urzee  or  Benamee  for  him,  the  actual  Purchaser,  wlio  paid  out  of 
his  own  moneys  tiie  consideration-money  aforesaid  to  the  Vendors. 

It  appeared  also,  that  a  suit  was  instituted,  some  time  afterwards,  in  tiie  Civil 
Court  of  Patna,  by  one  Sheikh  Willayut  Hossein,  who  died  pending  such  suit,  and 
Sheikh  Dilawur  Ali,  iiis  Father  and  heir,  was  substituted  as  Plaintiff,  against  the 
last-mentioned  Vendors,  and  the  three  nominal  pur-[235]-cliasers  of  the  last-men- 
tioned property.  The  Plaintiff  in  that  suit  claimed  a  right  of  pre-emption  in 
respect  of  that  property,  and  sought  on  that  ground  to  set  aside  and  cancel  the  Bill 
of  Sale,  and  that  he  might  be  allowed  instead  to  become  the  Purciiaser.  The  De- 
fendants, the  Vendors,  by  their  answer,  stated  that  the  Ajipellant  was  the  real  Pur- 
chaser of  the  property  in  question,  although  the  Deed  of  conveyance  was  in  tiie 
names  of  his  Wife,  Son,  and  Son-in-law.  The  other  Defendants,  the  Wife,  Son, 
and  Son-in-Law,  by  their  answer,  admitted  that  they  had  nothing  to  do  with  the 
property,  as  they  hod  not  paid  for  it,  or  were  ever  in  possession.  The  suit  was 
afterwards  compromised. 

On  the  28th  of  December,  18i8,  the  Appellant  purchased  shares  of  mouzah  Khord, 
Uslee,  uiouzah  Kurrura,  mouzah  Puchlea  Chuck,  mouzah  Muckhdoom  Chuck,  and 
mouzah  Moorad  Chuck  Dakhlee,  in  Pergunnah  Mussonda,  Zillah  Patna,  and  took 
the  Conveyance  or  Bill  of  sale  thereof  in  the  Furzee  or  Benamee  names  of  Waez 
Ali,  and  his  Wife  and  Son  respectively. 

After  his  Son's  death,  the  Appellant,  being  desirous  to  have  a  formal  declaration 
in  writing  from  the  Daughters  of  his  Son,  Waez  Ali,  with  respect  to  the  several 
Bills  of  sale  and  purchases  aforesaid,  made  by  the  Ajipellant  in  the  Furzee  or 
Benamee  names  aforesaid;  and,  also,  a  formal  renunciation  on  their  parts  of  all 
right,  as  two  of  the  heirs  of  their  deceased  Father,  under  the  Furzee  Conveyances, 
applied  to  them  and  their  Mother,  to  execute  an  Ikrarnamah.  Accordingly,  on 
the  7th  October,  185'J,  an  Ikrarnamah  was  executed  by  one  Lalla  Juggo  Lall,  under 
a  Mookhtarnaniah  (power  of  attorney),  duly  attested  [236]  and  granted  and  signed 
by  the  two  Daughters,  previously  with  the  consent  of,  and  attested  by,  their  Mother. 

Eight  years  afterwards  the  present  suit  was  brought  by  the  Respondents,  the 
Widow  and  Daughters  of  Waez  Ali,  in  the  Court  of  the  Principal  Sudder  Ameen  of 
Zillah  Patna,  against  the  Appellant,  in  which  they  claimed  the  estates  conveyed  to 
Waez  Ali,  as  the  heirs  of  Waez  Ali.  There  was  no  allegation  in  the  plaint  that  the 
shares,  or  any  of  them,  were  purchased  with  the  moneys  of  Waez  Ali,  or  even  that 
the  purchases  aforesaid,  or  any  of  them,  were  made  by  him.  By  the  plaint  it 
was  submitted,  that  the  acknowledgment  and  admission  of  Furzee  in  the  suit  of 
Sheikli  Dilawur  Ali,  was  of  no  avail ;  and  that  the  statement  therein  of  the  lands 
being  Furzee  was  altogether  unfounded.  The  plaint  also  alleged,  that  the  Ikrar- 
namah was  fraudulently  prepared  by  the  Appellant,  without  the  knowledge  of  the 
first  Respondent,  Ultaf  Fatima,  and  while  the  other  two  Respondents,  Amantool 
Fatima  and  Bintool  Fatima,  were  Minors.  The  plaint  charged  the  Appellant  with 
having  forged  and  affixed  the  seals  of  the  Respondents,  Ultaf  Fatima,  and  her  two 
Daughters,  to  the  Ikrarnamah,  and  with  having  retained  the  pi'ofits  arising  from 
the  estates  and  shares  since  the  date  of  the  instrument,  and  prayed  for  possession 
and  mesne  profits. 

The  answer  of  the  Appellant  stated,  that  the  mouzahs  were  never  purchased  by 
Waez  Ali,  and  that  he  had  no  connection  or  concern  in  the  possession  of  the  pro- 
perty; that  he  was  afflicted  with  leprosy,  and  had  to  be  maintained  by  the  Appel- 
lant, and  that  the  Appellant  was  the  real  Purchaser  and  the  payer  of  [237]  the 
consideration-money,  and  possessor  of  the  property.  The  answer  then  went  on  to 
state  the  several  purchases  made  by  him  ;  and  that  lie  caused  the  Conveyances  to  be 
written  out  in  the  fictitious  names  of  his  Son-in-law.  Wife,  and  Son.     The  answer 
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also  pleaded  the  aoknowledyiiu'iif  of  the  fact  of  the  Furzee  or  Benainee  transaction 
of  the  last-nieutioiied  three  persons,  in  the  joint  answer  filed  by  them  in  the  suit 
of  Sheikh  Dilawur  Ali  aforesaid  ;  and  the  answer,  also,  pleaded  that  the  above 
eonsideration-nioney  for  the  purchases  of  the  property  was  paid  by  the  Appellant, 
and  that,  as  proof  "of  his  being  the  real  Purchaser,  he  stated  that  he  had  kept  the 
title-deeds  relating  to  the  estate  in  his  possession.  The  answer  also  stated,  that  the 
Ikrarnaniah  was  written  by  the  Respondents,  when  Amantool  Fatinia  was  aged 
eighteen  years,  and  Bintool  Fatinia  was  aged  twelve  years,  with  the  consent  of  the 
other  Respondent,  their  Mother,  and  submitted  that  minority  of  females  extended  to 
the  ninth  year  only;  and  denied  that  he  had  ever  got  any  seal  engraved,  as  alleged 
in  the  plaint,  or  that  he  had  done  any  fraudulent  act,  in  respect  of  the  Ikrarnamah. 
He  also  stated  that  he  was  liimself  one  of  the  heirs  of  his  deceased  Son. 

The  issues  settled  by  the  Court  were  as  follows: — First,  was  Waez  Ali,  the 
ancestor  of  the  Plaintiflts,  the  real  Purchaser  and  in  possession  of  the  property  in 
dispute,  or  Moulvie  Sayyud  Uzhur  Ali,  the  Defendant?  and  secondly,  was  the  Ikrar- 
namah set  up  by  the  Defendant  genuine  or  not?  Among  the  proofs  of  the  Appel- 
lant were  the  answer  of  Syud  Fedah  Hossein  and  others  in  the  suit  of  Sheikh  Willayut 
Hossein,  and  also  the  other  answer  in  the  same  suit  of  the  Son-in-law.  Son,  and 
Wife  of  the  Appellant,  [238]  in  which  it  was  admitted  that  the  Appellant  was  the 
real  Purchaser  of  the  Property,  and  had  paid  for  the  same  out  of  his  own  moneys, 
and  had  taken  the  Bill  of  Sale  in  their  names,  they  disclaiming  all  beneficial  interest 
therein,  being  only  Furzee:  in  the  Ikrarnamah  sought  to  be  set  aside;  and  the  two 
Kabooleats.  The  evidence  of  the  Appellant  consisted  of  the  attesting  Witnesses  to 
the  Ikrarnamah,  and  the  other  attesting  Witnesses  to  the  other  instruments  and  Bills 
of  Sale ;  there  were  also  other  Witnesses  who  were  examined,  and  proved  the  fact 
of  the  Appellant  being  the  real  Purchaser  and  possessor  of  the  lands,  and  of  his 
having  purchased  the  same  with,  or  by  means  of  his  own  moneys,  and  having  caused 
the  Conveyances  to  be  taken  in  the  names  aforesaid  Furzee  or  Benamee  merely  ; 
that  the  late  Waez  Ali  had  no  means  of  his  own,  and  was,  as  well  as  his  Wife  and 
Daughters,  entirely  dependent  on  the  Appellant  for  support,  with  whom  they 
resided. 

The  hearing  took  place  before  the  Principal  Sudder  Ameen  (Mahomed  Huneef 
Khan,  Bahadoor)  on  I7th  of  April,  1861,  and,  by  his  judgment,  he  decided  that  the 
Plaintiffs  were  entitled,  on  the  inference  he  drew  from  the  Ikrarnamah,  and  that 
the  Appellant  was  not  the  real  Purchaser. 

The  Appellant  appealed  to  the  Civil  Court  of  Patna. 

The  hearing  of  the  appeal  took  place  before  Mr.  Edgar  Frederick  Lutour,  the 
officiating  Judge  of  that  Court,  who  by  his  judgment,  ordered  that  the  decree  of  the 
Principal  Sudder  Ameen  should  be  affirmed  with  costs,  without  going  into  the 
evidence  and  admission  in  the  suit  of  Sheikh  Willayut  Hossein,  ignored  by  the 
Court  below.  The  grounds  for  this  Order  in  [239]  affirmance  of  the  decree,  as 
stated  in  the  judgment,  were: — First,  in  relation  to  the  first  issue  that  the  pro- 
ceedings before  the  Court  proved  that  the  Appellant,  during  his  Son's  lifetime,  pur- 
chased property  in  his  Son's  name,  and  had  always  acted  as  if  his  Son  was  the  real 
proprietor  of  the  estate.  That  the  conveyances  were  drawn  in  the  Son's  name, 
and  as  long  as  the  Son  lived  he  was  considered  and  treated  as  the  real  Purchaser. 
And  further,  that  it  was  urged  by  the  Appellant  that  all  the  property  purchased  by 
him  was  purchased  in  his  Son's  name,  but  with  his  own  funds,  which  was  probably 
the  case  ;  and  that  if  the  Appellant  had  imagined  his  Son  would  have  died  during 
his  lifetime,  the  probabilities  were  lie  would  have  purchased  in  his  own  name.  That, 
as  it  was,  he  had  purchased  property  in  the  name  of  his  Wife  and  in  the  name  of 
his  Son.  Secondly,  in  relation  to  the  second  issue,  involving  the  execution  of  the 
Ikrarnamah,  the  judgment  stated,  that  as  the  Appellant  would  not  state  when 
his  Son  was  married,  the  assertion  that  the  Daughters  left  by  Waez  Ali  were  minors 
when  the  documents  in  question  were  prepared,  must  be  considered  as  proved — ^and 
that  as  the  Principal  Sudder  Ameen  had  cancelled  those  documents,  and  had  declared 
the  Appellant  entitled  only  to  his  share  in  his  Son's  property  as  heir-at-law,  the 
Civil  Court  held  that  his  decision  was  quite  correct,  and  confirmed  the  Order.s  of 
the  Principal  Sudder  Ameen  with  costs. 

The  Appellant  entered  a  special  appeal  again.st  this  decree  to  the  High  Court 
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at  Calcutta,  and  in  his  petition  stated  tliree  grounds  of  appeal, — First,  tiiat,  under 
the  circumstance,  the  Plaintiti's'  predecessor  himself  liad  admitted  and  ac-[240]- 
knowledged  the  reality  of  the  |)urcha8e  by  Appellant,  in  the  suit  of  Siieikh  AVillayut 
Hossein ;  and  that,  contrary  to  that  admission,  the  allegation  of  the  Plaintiffs 
regarding  the  reality  of  their  predecessor's  purchase  could  not  be  admitted  by  the 
Court,  either  under  the  Moliannuedan  or  the  Hegulation  La\vs.  Second,  that  in 
cases  of  dispute  about  the  real  or  ostensible  nature  of  a  purchase  it  was  necessary 
to  inquire  and  investigate  into  the  payment  of  the  purchase-money  and  tiie  possession 
and  seisin  of  the  subject  of  sale,  and  that  tiie  Lower  Courts  were  not  right  in  decreeing 
in  favour  of  the  Plaintiffs  without  any  regard  or  attention  thereto:  and  tiiird,  that 
from  tlie  decision  of  the  Judge  himself,  it  was  establisiied,  that  the  disputed  jiro- 
perty  was  purchased  from  tiie  private  funds  of  the  Appellant,  in  the  name  of 
Waez  Ali,  and  therefore,  that  the  passing  of  a  decree  in  favour  of  the  Plaintiff  was 
opposed  to  law  and  justice. 

The  hearing  of  the  appeal  took  place  on  the  Gtii  of  February,  1863,  before  Sir 
Barnes  Peacock,  Chief  Justice,  and  Mr.  Justice  Kemp,  two  of  the  Judges  of  the 
High  Court. 

By  their  judgment  they  stated  as  follows: — "Tiie  tiue.stion  in  this  case  arising 
between  the  Son's  Widow  and  the  Father,  is,  whether  the  property  was  the  Father's 
or  the  Son's?  After  the  Son's  deatii,  when  the  Son  cannot  come  forward  as  a  Witness, 
the  Father  says  that  the  property  which  was  conveyed  to  the  Son,  and  apparently 
paid  for  by  him,  was  paid  for  with  the  father's  money,  and  that  the  conveyance  was 
to  tlie  Son,  and  in  his  name,  Benamee  for  the  Father.  The  Judge  has  found  that 
the  property  was  the  Son's  [241]  and  not  the  Father's,  and  consequently  that  the 
Father  is  entitled  by  inheritance  to  a  share  only.  We  cannot  say  that  the  Judge 
was  wrong.  The  question  was  purely  one  of  fact,  which  cannot  be  disputed  in  a 
special  appeal.  If  persons  will  conceal  in  their  Conveyances  the  real  state  of  facts, 
and  have  their  own  propert}'  conveyed  Benamee,  it  matters  not  for  what  reason, 
whether  for  the  purpose  of  defrauding  their  Creditors,  or  for  anj'  otlier  purpose, 
they  have  only  themselves  to  blame  if  the  Courts,  acting  upon  the  Conveyances  as 
they  find  them,  ccinmit  a  mistake  in  awarding  the  property  according  to  the  Convey- 
ance, though,  it  may  be  contrary  to  a  secret  understanding  between  the  parties 
themselves.     The  appeal  must,  therefore,  be  dismissed  with  costs  and  interest." 

The  appeal  was  from  this  decree  of  affirmance. 

As  the  Respondents  did  not  appear,  the  appeal  was  heard  ex  parte. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leitli,  for  the  Appellant. — In  truth  there  are  but 
two  judgments  against  the  Appellant,  as  the  special  appeal  to  the  High  Court  was 
founded  on  a  mere  question  of  fact,  and  not  of  law.  That  Court  was,  therefore, 
by  the  Civil  Code  of  Procedure  Act,  No.  VIII.  of  1859,  sec.  .372,  incompetent  to 
entertain  such  an  appeal.  The  Courts  below  have  proceeded  upon  inferences, 
and  disregarded  the  evidence  produced  by  the  Appellant,  which  conclusively  showed 
that  the  transaction  was  Furzee,  or  trust,  the  lands  having  been  purcliased  by  the 
Appellant,  with  his  own  moneys,  and  tliat  he  liad  been  in  exclusive  possession  and 
enjoyment  thereof.  Such  a  transaction  is  the  common  practice  in  [242]  India, 
Gopeekrist  Gosain  v.  Gmigapersaud  Gasaiii  (6  Moore's  Ind.  App.  Cases,  53),  where 
the  authorities  regarding  Benamee  transactions  are  collected  (ibid.,  p.  69-71).  The 
fact  that  the  name  of  the  Purchaser  recorded  was  that  of  the  Appellant's  Son,  or 
that  the  money  in  the  Bill  of  sale  was  mentioned  as  paid  by  him  is  not  conclusive  of 
ownership,  Cliowdri/  Dehy  Period  v.  Clwwdry  Dowlut  Sitiff  (3  Moore's  Ind.  App. 
Cases,  347).  The  onus  of  proving  that  the  purchase  was  made  by  the  Appellant  in 
the  name  of  his  Son,  Waez  Ali,  and  other  members  of  his  family  not  as  Furzee  or 
Benamee,  but  for  the  absolute  use  and  benefit  of  his  Son,  lay  upon  the  Respondents, 
who  failed  to  prove  the'same.  Indeed,  Waez  Ali,  in  a  suit  by  Sheikh  Willayut 
Hossein,  acknowledged  that  the  purchase  of  a  portion  of  the  property  claimed  was 
made  in  his  name,  and  in  the  name  of  others,  merely  Furzee  or  Benamee  for  the 
Appellant,  his  Father,  for  he  disclaimed  all  right  to,  and  interest  in,  tlie  property 
so  purchased,  and  as  the  Respondents  claim  title  as  Waez  Ali's  heirs,  they  are 
estopped  from  denying  or  disputing  the  title  of  the  Appellant  in  respect  thereof. 
The  decrees  of  the  Court  below  cannot  be  maintained.  Tlie  Principal  Sudder  Anieen, 
in  his  decree,   instead   of   adjudicating   upon  the  evidence,   rested  his  decision   in 
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favour  of  the  Respondents'  claim  entirely  upon  a  weak  and  unsound  inference,  or 
nresuniptiou.  that  the  Appellant  was  not  the  real  Purchaser  of  the  property  which 
he  assumed  from  tlie  fact  that,  after  the  death  of  the  Api.ellant  s  bon,  he  had.  as  he 
supposed  fraudulently  taken  from  the  two  Respondents  the  Ikrarnamah  ;  but  that 
inference'  was  ri butted  by  the  evidence.  The  decree  of  the  officiating  Judge  of 
I'atna  wron.'lv  [243]  atfinued  the  decree  of  the  Sudder  Ameen,  though  not  on  the 
same  -'rounds:  the  ( •tticiating  .Judge  held  rightly,  fi-om  the  evidence,  that  it  had 
been  juoved  in  the  suit  that  the  Appellant  was  the  real  Purchaser,  but  neutralized 
such  finding  bv  liolding  that  the  Appellant  had  alway.s  acted  as  if  his  Sou  was  the 
real  proprietor,  and  tliat  he  was  treated  as  such,  which  conclusion  was  contrary  to 
tiie  evidence  and  admissions.  The  decree  of  the  High  Court  is  wrong  in  stating  that 
the  Officiating  Judge  had  found,  tliat  the  iiroperty  was  the  Son's  and  not  his  Father's, 
tlie  Api)ellant's,  which  was  not  the  fact.  Again,  the  decree  not  only  gave  undue 
weight  to.  and  drew  an  erroneous  legal  inference  or  presumption  from,  the  fact  that 
ilie'XJoiiveyances  were  taken  in  the  name  of  the  Son,  and  entirely  ignored  the  well- 
known  custom  of  the  Country  in  respect  to  Furzee  or  Benamee  purchases  in  the  name 
of  a  Son,  or  other  niembeV  of  the  Purchaser's  family.  It  is  now  an  admitted 
principle  of  Indian  Law,  that  no  presumption  of  advancement  arises  from  the  use 
of  the  name  of  a  son,  any  more  than  the  use  of  the  name  of  an  entire  stranger, 
but  on  the  contrary,  that  the  presumption  arises  that  the  transaction  is  Furzee  or 
Benamee,  a  trust  for  the  person  paying  the  consideration-money,  until  the  contrary 
is  proved. 

Their  Lordships'  judgment  was  pronounced  by 

The  Right  Hon.  Sir  James  '^V.  Colvile. — In  coming  to  the  conclusion  which  their 
Lordships  have  come  to  in  this  case,  they  feel  that  they  are  not  departing  from  the 
wholesome  rule — that,  unless  they  are  clearly  satisfied  that  the  finding  of  two  con- 
current Courts  in  India  upon  a  question  of  fact  was  wrong,  such  finding  will  not 
be  disturbed  here.  For  if  the  [244]  judgments  in  the  Respondents'  favour  are 
carefully  examined,  it  will  appear,  either  that  tliere  has  been  no  finding  at  all  of 
the  facts  which  it  was  necessary  to  find,  or  that  those  facts  have  been  found  in 
favour  of  the  Appellant.  Their  Lordships  may  dismiss  the  judgment  of  the  High 
Court  with  the  respect  due  to  that  Tribunal,  by  saying  that  the  learned  Judges  wiio 
then  sat,  appear  to  have  conceived,  rightly  or  wrongly,  that  the  question  in  dispute 
between  the  parties  was  one  of  fact,  and  that  they,  under  the  rules  which  regulate 
the  hearing  of  special  appeals,  had  no  jurisdiction  to  disturb  the  finding  of  the 
Court  below. 

Then,  with  respect  to  the  first  judgment — the  judgment  of  the  Court  of  First 
Instance — it  appears  to  their  Lordships,  that  the  Judge  never  dealt  with  the  real 
ijuestion  at  issue  between  the  parties,  namely,  the  question,  whether  this  property 
was  held  Benamee  by  the  Son  and  Wife  of  the  Appellant,  or  whether  it  was  held  by 
those  persons  beneficially,  and  for  their  own  interest,  and  in  their  respective 
shares. 

There  were  two  issues  before  the  Court,  one  of  which  seems  to  be  not  very 
accurately  framed.  It  is  in  terms,  whether  the  Ikrarnamah  was  genuine  or  not  ? 
which  apparently  is  meant  to  raise  the  question  whether  it  was  a  forgery  or  not. 

The  real  question  between  the  parties  and  that  which  appears  to  have  been 
decided  by  the  Judge  was,  however,  whether  the  parties  who  executed,  or  purported 
to  have  executed  that  document  were,  at  the  time  when  they  so  executed  it,  infants 
or  of  full  age.  The  Principal  Sudder  Ameen  has  found  that  fact  against  the  Appel- 
lant ;  and  the  learned  Counsel  at  the  Bar  have  not  called  upon  us  to  inter-[245]- 
fere  with  that  finding.  But  what  was  the  inference  which  the  Principal  Sudder 
Ameen  drew  from  the  fact  so  found?  It  was  that  this  document,  which  was  a  mere 
declaration  of  trust,  and  a  document  intended  only  to  facilitate  the  mutation  of 
names,  i.e.  the  transfer  of  the  property,  into  the  name  of  the  Appellant,  being 
executed  in  a  manner  which  was  not  binding  on  the  parties  who  purported  to  have 
executed  it.  was  a  fact  fatal  to  the  Appellant's  title  ;  and  that  from  the  fact  so  found 
it  necessarily  followed  that  the  whole  of  the  Respondents'  case  was  established  against 
the  Appellant,  and  that  the  property  was  really  held  by  those  who  were  the  ostensible 
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Owners  of  it,  in  their  own  right,  aud  not  Benauiee  tor  the  Appellant.     That  nweep- 
ing  inference  will  not  stand  a  moment's  examination. 

The  case  then  goes  tiy  appeal  to  the  Zillali  Judge,  who,  so  far  as  he  finds  any  facts, 
appears  to  have  found  the  material  fact  in  favour  of  the  Appellant;  for  he  begins 
his  judgment  by  stating,  that  the  proceedings  before  the  Court  proved  that  the 
Appellant,  during  his  Son's  lifetime,  had  i)urchased  projierty  in  his  name,  and  always 
acted  as  if  the  Son  were  the  real  jiroprietor  of  the  estate.  He  goes  on  to  state  the 
Appellant's  case: — "It  is  urged  by  Uzhur  Ali  that  all  projierty  purchased  by  him 
was  purchased  in  his  Son's  name,  but  w  ith  his  own  funds,  which  is  probulily  the  case.'' 
And,  therefore,  he  has  either  done  what  the  I'rincipal  Sudder  Ameen  did,  namely, 
omitted  to  come  to  any  finding  at  all  on  the  material  issue  in  the  case,  or  he  has  found 
tliat  issue  in  favour  of  the  Plaintiff. 

That  being  the  effect  of  the  judgments,  it  appeur.s  to  their  Lordships  that  there 
lias  been  really  [246]  no  decision  against  the  Appellant  in  tlie  Courts  below,  which 
is  capable  of  being  supported  on  the  grounds  upon  which  it  professes  to  rest.  The 
result  is.  that  it  lies  upon  their  Lordships  to  decide  the  case  u]ion  the  evidence  in 
the  record,  putting  those  decisions  entirely  out  of  consideration. 

The  case  is  simply  this.  The  Respondents  Ijring  their  suit  in  the  nature  of  an 
ejectment  suit,  to  recover,  we  will  take  it,  that  share  of  the  property  which  would 
have  lielonged  to  their  Father,  supposing  that  the  purchases  originally  taken  in  the 
joint  names  of  their  Father  and  the  Wife  of  the  Appellant,  had  been  taken  for  them 
beneficially.  Tlie  Defendant  alleges  that  of  that  property,  of  which  he  seems  to  be 
ihe  now  ostensible  Owner,  he  was  all  along  the  beneficial  Owner;  that  it  was  pur- 
chased by  him  from  his  own  funds,  Benamee,  in  the  names  of  his  Wife  and  Son,  and 
that  every  act  of  ostensible  ownership  which  was  done  was  con.sistent  with  that  state 
of  the  title.  It  is  not  a  novel  thing  in  India  that  that  state  of  things  should  exist. 
It  has  been  repeatedly  brought  before  this  Committee;  and  the  law  relatinir  to  it 
was  reviewed  in  the  case  of  Gapeekrisit  Gonain  v.  GiiiK/a prrxtiuj  Gouiiit  (G  Moore's 
Iiid.  App.  Cases,  53).  Of  course  we  cannot  apply  to  the  decision  of  this  ca>e,  which 
is  one  between  Mahomedans,  any  of  the  reasons  which  in  the  judgment  delivered  at 
this  Board  in  that  case,  are  drawn  exclusively  from  Hindoo  law.  It  is,  liowever, 
jierfectly  clear  that  in  so  far  as  the  practice  of  holding  lands  and  buying  lands  in 
rlie  name  of  another  exi.sts,  that  practice  exists  in  India  as  much  among  Mahomedans 
as  among  Hindoos,  and  the  judgment  in  GopeekrUt  Gosaiih  [247]  v.  Giiiiiftipersaud 
Gomin  [G  Moo.  Ind.  App.  53]  and  the  cases  therein  referred  to  are,  at  all  events, 
authority  for  the  propositions  that  the  criterion  of  these  cases  in  India  is  to  consider 
from  what  source  the  purchase-money  comes;  that  the  presumption  is,  that  purchase 
made  w-ith  the  monev  of  A,  in  the  name  of  B,  is  for  the  benefit  of  A  ;  and  that,  from 
tlie  Purchase  by  a  Father,  whether  Mahomedan  or  Hindoo,  in  the  name  of  his  Son, 
you  are  not  at  liberty  to  draw  the  presumption  wliich  the  English  law  would  draw, 
of  an  advancement  in  favour  of  that  Son.  Again,  the  mere  fact  that  this  property 
was  purchased,  not  in  the  sole  name  of  the  Son,  but  in  the  name 
of  the  Wife  as  well  as  of  the  Son,  affords  a  strong  argument  in  favour 
of  the  hypothesis  that  it  was  a  Benamee  purchase,  for  there  was  no  such  community 
of  interest  between  the  Wite  and  the  Son  as  would  render  it  probable  that  they  had 
been  made  joint  Owners  of  the  property  ;  and  the  reason  for  putting  two  names 
rather  than  one  into  a  trust  applies  almost  as  strongly  in  India  as  it  would  in  this 
Country. 

Again,  when  we  come  to  the  evidence  which  has  been  given  in  the  suit,  it  appears 
to  their  Lordships  to  he  all  on  one  side.  As  we  have  said  before,  the  evidence  of  acts 
of  ostensible  ownership  prove  nothing ;  but  we  have  proof,  so  far  as  there  is  any 
proof  in  the  suit,  of  the  source  from  which  the  money  proceeded,  that  the  money  was 
the  Father's. 

We  have,  moreover,  the  admission  of  the  Son,  which  though  it  directly  applies  only 
to  one  portion  of  the  property,  throws  a  light  upon,  or  at  least  tends  to  corroborate, 
the  direct  evidence  which  has  lieen  given  as  to  the  nature  of  the  other  transaction. 
So  [248]  that,  w  itbout  going  through  that  evidence  in  detail,  it  is  sufficient  to  say  that, 
in  tlieir  Lordships'  opinion,  there  was  but  one  conclusion  to  which,  if  the  case  were 
fairly  tried  out.  the  Judges  of  the  two  Courts  which  dealt  with  the  question  of  fact, 
ought  to  have  come. 
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On  these  grounds  their  Lordships  will  humbly  advise  Her  Majesty  that  the  de- 
cisions of  all  the  three  Courts  below  be  reversed,  and  that  the  suit  of  the  Plaintiffs 
be  dipmissed,  with  costs.     They  must  also  pay  the  costs  of  this  appeal. 


BAMA.SOONDKHV    UASSVAII  and   Others,— Apj)el!ants;   RADHIKA   CHOW- 
DHRXm,— Respondent  *  [Dec.  1,  3,  1869]. 

On  appeal  from  the  High  Court  at  Fort  William,  Bengal. 

A  suit  by  a  Zemindar  against  a  Tenant  to  enhance  rent,  proceeds  on  the  presump- 
tion that  the  Zemindar,  holding  under  the  Perpetual  Settlement,  has  a  right, 
from  time  to  time,  to  raise  the  rent  of  all  the  rent-paying  lands  within  his 
zcmindary,  according  to  the  current  rate,  and  that  presumption  prevails 
unless,  first,  the  Zemindar  is  precluded  from  the  exercise  of  that  right  by  a 
contract  binding  on  him  ;  or,  secondly,  if  the  lands  for  which  the  rent  is 
sought  to  be  enhanced  can  be  brought  within  one  of  the  exceptions  recognized 
by  Ben.  Reg.  VIII.  of  1793.  It  is  also  to  be  presumed,  that  the  Defendant  has 
some  valid  tenure  or  right  of  occupancy  of  the  lands  [13  Moo.  Ind.  App.  262]. 

Lands  held  at  a  fixed  uniform  rent  anterior  to  the  Decennial  Settlement,  on 
failure  of  evidence  of  payment  of  a  fluctuating  rent  by  the  Zemindar  on 
wliom  the  onus  prohandi  lies,  held  to  be  a  dependent  Talook.  within  the  mean- 
ing of  the  51st  section  of  Ben.  Keg.  VIII.  of  1793  [13  Moo.  Ind.  App.  26S]. 

It  is  unnecessary,  in  order  to  bring  a  Talook  within  the  scope  of  the  51st 
section  of  that  Regulation,  that  it  should  be  registered  at  the  time  of  the 
Decennial  Settlement.  It  is  sufficient  to  show  that  the  tenure  existed,  and  was 
capable  of  being  registered  at  the  time  of  that  Settlement  [13  Moo.  Ind.  App. 
267,  268]. 

The  suit  out  of  which  this  a))peal  arose  was  instituted  by  the  Respondent  to 
enhance  the  rent  of  a  Talook  witiiin  the  zemindary  of  Kismut  Pergunnah  [249]  Hogla, 
the  Respondent,  the  Zemindar,  alleging  that  a  six  annas  share  of  the  zemindary  was 
hers  by  purchase.  The  principal  question  in  the  suit  was,  whether  the  Talook  had 
been  held  at  a  fixed  rent  from  before  the  Decennial  Settlement  so  as  to  bar  the 
claim  of  the  Respondent  for  enhancement  of  rent. 

The  facts  were  these  :  — 

Roopram  Ghose  and  Joykisseii  Ghose,  ancestors  of  the  Appellants,  purchased  the 
Talook  from  a  former  Zemindar  named  Ranichunder  Bose,  as  far  back  as  the  years 
1152,  B.s.  and  1157,  b.s.,  by  two  .separate  deeds  of  sale,  at  a  jumma  of  Rs.  59.  13.  2.  2. 
which  was  afterward.s  converted  by  a  settlement-paper  of  date  1158,  b.s.,  into  the 
sicca  jumma  of  Rs.  158.  4.  15.  I,  which  rent  was  then  fixed,  and  had  been  uniformly 
paid  up  to  the  time  of  these  proceedings.  Subsequently,  Kissen  Sing  and  Gungarain, 
two  Brothers,  obtained  the  proprietary  right  to  the  zemindary  from  Ramchunder 
Bose  l)efore  the  Decennial  and  Permanent  Settlement  was  made  with  them. 

In  the  year  1203,  b.,s.  four  of  the  Talookdars  presented  a  petition  for  Kharij 
dakhil  to  the  Collector  of  Jessore  praying,  that  after  inspection  of  the  documents 
filed  by  them  in  1203,  Kharij  dakhil  might  be  made  and  [250]  they  might  pay  the 
amount  of  revenue  direct  to  the  Collector,  instead  of  through  the  Zemindar.  '  The 
Defendant,  in  these  proceedings,  was  Gungarain  Roy,  the  then  Zemindar,  who  was 
summoned  but  did  not  file  any  answer. 

The  documents  filed  by  these  Talookdars  were  described  in  the  decision  of  the 
Collector,  dated  the  2nd  of  September.  1800.  They  consisted,  among  others,  of  the 
deed  of  sale  of  1151,  b.s.,  from  Ramchunder  Bose,  and  a  document  confirminn-  the 
jumma  in  such  deed  of  sale,  and  a  Bundobust  signed  by  Kissen  Sing,  a  former  Zemin- 
dar and  elder  Brother  of  the  Defendant,  Gungarain  Roy,  in  the  names  of  Roopram 
Ghose  and  .loykissen,  stating  the  annual  rent  to  be  Rs.'l58.  4.  15.  1,  together  with 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph 
Napier,  Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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zemindary  expenses  writlen  in  the  year  1  lll'J,  it.t*.  The  Culkntur  made  an  Order  for 
the  tiling-  of  a  jumnia-wasil-bakee  and  other  papers  to  .show  tiie  amount  of  rent  and 
the  quantity  of  land  on  perusal  of  whieh  tiio  Order  was  to  be  made.  A  furthei' 
Order  was  made  on  the  7th  of  July,  lf>Ol,  directiny:  the  Petitioners  to  institute  a  suit 
in  the  Civil  Court,  on  the  ground  that  they  had  not  proved  that  they  were  the  only 
Talookdars  entitled  to  have  the  Talook  entered  in  tlieir  names.  No  further  sttipii 
appeared  to  have  been  taken  in  the.se  proceedings  by  the  Talookdars. 

On  the  9th  of  July,  1810,  a  jmnma-wasil-bakee  of  the  Bengalee  year  TJll  was 
tiled  in  the  coUectorate,  in  which  the  rent  paid  by  Koopram  Ghose  and  Joykristo 
Ghose,  for  the  Talook  in  question,  was  stated  to  be  Ks.  158.  -1.  15.  1.  Tiiis  jumiiia- 
wasil-bakee  was  filed  by  a  predecessor  of  the  Respondent,  and  u  copy  was  hied  by 
a  ten  annas  Shareholder  in  a  suit,  e.\actly  similar  to  the  present,  instituted  Ijy  him 
in  [251]  the  name  of  his  Wife,  Uayinaoi  Chowdrain  and  others  in  which  his  claims 
were  totally  disallowed. 

About  the  year  184!!.  one  Radliauadhub  (iho.se,  appeared  as  Claimant,  seeking 
to  release  property  which  hud  been  attached  for  a  judgment  debt,  and  which  was 
described  in  the  t)rder  of  the  Moonsifi'  of  .Noyaliad  allowing  the  claim  as  "  the  two 
annas  eight  gundahs  share  of  the  dependent  Talook,  etc.,  ai)pertaining  to  the  zemin- 
dary of  Doorgapersaud  atid  Tarapersaud  Roy  Chowdry,  the  Zemindars  of  Pergunnah 
Hogla,  and  standing  in  the  names  of  Uoopram  and  Jovkristo  Gliose,  at  an  annual 
rent  of  S.  Rs.  158." 

The  former  Zemindars,  Kissen  Sing  and  (iuugarain.  had  each  one  Son,  Door- 
gapersaud Roy  Cluiwdrv  and  Tarapersaud  Kov  Chowdry,  who  divided  their  pro- 
pertie.s  among  themselves  in  ten  and  six  annas  shares  respectively.  The  l{esi)ondent 
was  the  Wife  of  Tarapersaud  Roy  Chowdry,  the  six  annas  Shareholder. 

Up  to  the  year  1859.  until  the  institution  of  the  suit,  out  of  which  this  appeal 
arose,  no  steps  were  taken  by  any  of  the  proprietors  of  the  zemindary  to  enhance 
the  rent  of  the  Talook,  while  the  receipts  from  the  year  1245,  b.s.,  to  the  year  1264, 
filed  by  the  Defendants,  showed  pavihent  in  respect  of  the  six  annas  share  belonging 
to  Tarapersaud  Rov  Chowdrv  of  C.  Rs.  63.  .'i.  4  per  annum,  corresponding  to  S.  Hs. 
158  4.  15,  1  for  the  whole  Talook. 

On  the  30th  of  June,  1859,  the  Respondent  brought  this  suit  against  the  Apjiel- 
lants  and  others  in  the  Court  of  tlie  Principal  Sudder  Ameen  of  the  Zilhih  of  .Jessore, 
pursuant  to  a  notice  served  on  the  Defendants,  in  accordance  with  sections  9  and  10 
[252]  of  Ben.  Reg.  V.  of  1812,  in  which  she  prayed  to  have  the  rents  for  their  holdings 
declared  and  assessed  according  to  the  rates  current  in  the  Pergunnah,  at 
Rs.  2280.  5a.  12g.  2c.,  and  the  rent,  according  to  such  assessment,  paid  from  the  date 
of  the  suit. 

Radharaadhub  Ghose.  one  of  the  Defendants,  filed  his  answer  to  the  following 
effect:  lir.st,  he  denied  the  receipt  of  the  notice  ;  secondly,  he  alleged  that  the  holding 
in  question  was  at  a  fixed  a.sse.ssment  of  Rs.  158  a  year  as  a  Talook  ;  that  he  held  a 
12  gundas  share  in  the  holding;  that  his  Father,  Gungapersaud  Ghose,  purchased 
this  share  of  one  Fuckerchand,  and  paid  for  the  same,  and  that  from  such  time  he 
paid  his  quota  of  this  assessment,  and  that  no  new  assessment  could  be  made  :  and 
thirdly,  that  the  rates  stated  by  the  Respondent  were  too  high,  and  that  the  land  did 
not  measure  so  much  as  alleged. 

To  this  answer  the  Respondent,  by  her  replication,  stated,  that  the  notice  had 
been  served  ;  that  the  holding  was  not  a  Talook,  as  alleged  ;  or  that  it  was  .subject 
to  a  permanent  or  fixed  rent;  third,  that  the  rates  claimed  were  the  current  rate* 
of  the  Pergunnah;  and,  further,  that  she  had  already  obtained  decrees  for  rent 
against  other  Ryots  of  the  estate,  at  such  rates. 

The  Appellants,  by  their  answ-er,  stated,  first,  that  the  Res]iondent  was  niereiy 
the  ostensible  Proprietor,  and  that  her  Husband.  Tarapersaud  Rov  Chowdrv,  was  the 
actual  possessor  ;  second,  that  Radhaniadhub  Ghose  and  Bromomoi  Dossee,  the  other 
Defendants,  had  no  interest  in  the  property;  and  that  no  notice  had  been  given; 
fourth,  that  the  Appellants  were  not  common  Ryots,  as  they  paid  the  Government 
revenue,  through  any  person  who  might  l>e  the  Zemindar  ;  [253]  that  long  before  the 
Decennial  Settlement,  the  late  Rumchunder  Bose  Chowdry,  the  former  Zemindar 
of  Pergunnah  Hogla,  sold  the  disputed  Mehals  at  different  times,  and  by  different 
Deeds  of  sale,  to  their  ancestors  the  late  Roopram  Ghose  and  .Toykissen  Ghose,  with 
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the  power  of  having  the  same  entered  in  the  Record  Offices  in  their  own  names;  and 
their  ancestors  got  into  possession,  and  paid  a  fixed  assessment  to 
the  Zemindar;  that  in  1207,  b.s.  (1799  and  1800,  a.d.)  they  applied 
to  be  admitted  on  the  State  Record,  and  a  summons  was  served  on 
(;iini;anarain  Hoy  Chowdry,  the  ancestor  of  the  Respondent ;  his  depo>sition  was  taken, 
and  The  documents  were  filed  ;  and  on  the  "ind  of  September,  1800,  an  Order  was  made 
for  filing  the  collection  papers;  that  on  the  7th  of  July,  1801,  an  Order  was  made, 
riKpiiriirg  the  Appellants'  ancestors  to  prove  their  claim ;  that  no  further  proceed- 
ings beiirg  taken,  the  lioldings  were  comprised  in  the  zemindary,  and  the  rents  paid 
accordingly;  and  that,  therefore,  the  suit  could  not  be  allowed:  fifth,  that  even  if 
thev  were  to  bo  considered  common  Ryots,  yet,  as  the  rents  had  been  paid  at  a  uni- 
form rate,  from  a  period  long  anterior  to  twelve  years  before  the  Decennial  Settle- 
ment, the  assessment  was  protected  from  enhancement  of  rent  by  Ben.  Reg.  VIII.  of 
179.'!,  and  other  Regulations;  and  lastly,  that  the  rat«s  sought  to  be  assessed  were 
too  high. 

The  Respondent,  by  her  replication  to  this  answer,  alleged  that  her  Husband  had 
-sold  the  share  to  her,  and  that  she  was  in  possession  in  her  own  name,  in  the  Sudder 
and  Mofussil,  as  regards  Government,  and  those  under  her,  and  that  the  objection 
on  that  score  was  irrelevant;  that  as  Radhamadhub  Ghose  and  [254]  Bromomoi 
Dossee  were  in  possession,  and  by  their  answer  claimed  possession,  they  had  been 
properly  made  parties ;  that  the  notice  was  duly  served  ;  that  the  allegation  as  to 
purchase-s  by  the  Appellant's  ancestors,  with  the  privilege  of  having  their  name-s 
entered  in  Records  of  the  .State,  was  wholly  fal.se,  and  the  alleged  Deeds  of  sale  and 
Settlement  paper  faliricated  :  tliat  the  Appellants  had  petitioned  the  Collector  to 
have  tlieir  names  recorded  on  a  false  statement,  but  that  the  petition  had  been  re- 
jected on  the  7th  of  July,  1801  ;  that  if  the  statement  had  been  true,  the  claim  would 
not  have  been  allowed  to  remain  dormant,  and  without  measures  being  taken  ;  tliat 
the  Appellants  had  filed  two  fabricated  Kawalas  and  a  Settlement  paper  ;  and,  as  the 
assessments  stated,  did  not  agree,  and  were  inconsistent,  they  rather  proved  that  the 
rates  were  variable ;  that  the  statement  that  the  rent  had  been  paid  at  a  uniform 
rate  from  twelve  years  before  the  Decennial  Settlement  was  untrue;  and  lastly,  that 
the  rates  claimed  were  the  rates  current  in  the  Pergunnah,  and  that  she  had  obtained 
decrees  against  several  Tenants  of  the  estate  for  assessment  at  those  rates. 

The  Principal  Sudder  Ameen  filed  the  following  issues  for  decision  :  whether  the 
notice  had  been  served  or  not^  and  whether  the  Mehal  in  dispute  was  liable  to  en- 
hancement or  not?  and,  if  liable,  then,  what  was  the  amount  of  rent?  at  what  rate? 
and  upon  what  quantity  of  land? 

The  evidence  of  the  Plaintiff  consisted  of  a  copy  of  the  notice,  and  of  depositions 
of  Witnesses  referring  to  the  current  rates  for  lands  held  on  Ryotee  tenure. 

The  Defendants  examined  nine  Witnesses,  who  [255]  deposed  that  the  Defendants 
were  holders  of  the  shares  of  the  Talook  at  a  fixed  rent,  not  liable  to  increase  or 
decrease.  The  documentary  evidences  adduced  on  their  behalf  consisted  of  the 
Kabalahs  and  Chuckbunders  granted  by  Ramchunder  Bose  to  Roopram  and  Jov- 
kissen  Ghose,  the  Chuokbunder  (or  Settlement  paper)  fixing  the  jumma  at 
Rs.  158.  4.  15.  1.  They  also  filed  a  copy  of  a  copy  of  a  jumma-wasil-hakee,  or  state- 
ment of  collections  from,  and  balances  due  by  Tenants,  from  1211,  said  to  have  been 
prepared  by  Doorgapersaud  Roy  Chowdry,  and  to  have  been  filed  in  another  suit,  to 
which  the  Respondent  was  not  a  party. 

The  case  came  on  for  hearing  on  the  .30th  of  March,  1861,  before  the  then  Prin- 
cipal Sudder  Ameen,  who  decided,  that  the  Appellants  were  not  dependent  Talook- 
dars  "  paying  the  Government  Revenue  through  the  Zemindar,  like  co-sharers. 
That  they  had  not  been  able  to  produce  any  document  granted  hj  the  proprietor 
containing  mention  of  the  quantity  of  land,  and  the  amount  of  rent,  to  prove  their 
assertion  that  the  rents  of  the  lands  had  been  paid  at  a  uniform  rate,  without 
increase  or  decrease,  for  a  long  time,  and  that  accordingly  there  existed  no  reason 
to  prevent  the  enhancement  of  rent.  That  as  the  Appellants  had  contended  that  the 
quantity  of  land,  and  the  rates  of  rent,  were  less  than  what  had  been  stated  by  the 
Respondent,  it  was  necessary  to  have  the  lands  measured,  and  the  rates  of  rent 
investigated  by  an  Ameen,  or  Commissioner."  No  appeal  was  preferred  from 
this  interlocutory  decision. 
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On  the  30tli  of  Manli.  18G1,  tlie  Principal  Sudder  Aiiieen  issued  his  warrani  lu 
an  Ameen,  directing  liini  to  measure  the  lands,  and  make  a  local  investigation  [256] 
as  to  the  rates.     The  Commissioner  made  his  investigation  and  report  thereon. 

Tlie  case  came  on  t'o)-  iiearing  on  the  21st  of  May,  lt<GL',  when  Baboo  Obhoya 
Coomar  Dutt,  the  Principal  Sudder  Ameen,  recorded  his  judjiuient.  He  stated, 
that  he  did  not  consider  the  Kahalahs  of  1152  and  1158,  and  the  bundobust.  elc. 
(which  the  Respondent  charged  as  fabricated)  had  been  pi-oved  ;  that  they  did  not 
bear  the  signature  of  the  Collector  of  the  District,  tliongli  it  had  been  urged  they 
had  been  filed  in  his  Court:  that  the  course  alluded  to  ended  in  a  dismissal,  and  the 
Petitioners  had  been  directed  to  seek  redress  by  a  regular  suit,  l)ut  that  no  sucli  suit 
was  ever  brought.  That  from  the  Kabalahs,  it  appeared,  that  the  junimas  were  for 
various  amounts  "  for  different  portions,  and  that  they  had  been  sul)se<iuently  aug- 
mented by  abwab  charges."  He  further  stated  that  the  Appellants  did  not  mention 
in  their  defence  the  amount  of  the  junmia  or  assessment  paid  by  tliem;  and  have 
totally  failed  to  prove  that  their  Talook  ever  had  its  name  in  the  Collectorate  papers 
of  the  Permanent  Settlement,  or  that  its  jumma,  whatever  it  might  be,  had  been 
paid  at  a  fixed  rate  from  twelve  years  prior  to  that  Settlement.  That  the  tenure, 
therefore,  ought  to  be  held  assessable  according  to  the  current  rates.  He  found 
that  the  prescribed  notice  had  been  served.  He  disallowed  any  assessment  on  the 
uncultivated  lands,  and  found  the  Respondent's  share  of  the  assessment  for  the  re- 
mainder ought  to  be  Rs.  1503.  3.  2,  less  10  per  cent,  for  collection  expenses,  making 
a  net  annual  assessment  payable  to  the  Respondent  of  Rs.  1352.  14.  2,  which  amount 
lie  accordingly  decreed  to  be  paid  to  her  from  the  date  of  suit,  with  the  costs  in 
proportion  ;  and  decreed  that  [257]  tlie  Appellants  were  to  recover  from  the  Respon- 
dents their  costs,  to  the  extent  of  the  claim  disallowed. 

Against  this  decree  the  Appellants  appealed  to  the  C'oui't  of  Dacca.  The  Re- 
spondent l>eing  also  dissatisfied  with  the  decree,  filed  a  cross  appeal,  against  so 
much  of  the  decree  as  deducted  10  per  cent,  for  collection  charges,  and  disallowed 
any  assessment  upon  the  uncultivated  lands. 

The  appeal  was  heard  on  the  26th  of  February,  1864,  by  the  Judge  of  Dacca 
(Mr.  F.  B.  Simson).  The  material  portions  of  whose  judgment  were  as  follows:  — 
"  The  Vakeel  for  the  Appellants  brought  a  copy  of  a  petition,  said  to  have  been 
])resented  by  an  ancestor  of  the  Plaintift'  to  the  Soondurbuns  Conmiissioner,  in 
which  the  existence  of  the  Talook  was  admitted;  this  petition  was  not  proved;  a 
copy  was  not  presented  to  the  Court  below  ;  and  as  there  were  difficulties  connected 
with  names  and  signatures,  the  Court  refused  to  receive  it.  In  the  first  place,  the 
Kabalahs  were  entirely  disallowed,  and  put  aside  as  totally  useless.  The  Lower 
Court  disallowed  them,  though  nearly  a  hundred  in  number ;  they  are  written  on 
thin  Bengally  paper,  w-ith  black  fresh  ink,  and  the  Appellants  elected  not  to  estab- 
lish them.  The  Dakhilahs  were  also  similarly  disallowed.  It  is  true,  that  the 
Plaintiff  comes  into  Court  suspiciously  late,  and  this  casts  distrust  on  the  claim ; 
but  nothing  to  compare  to  the  distrust  cast  on  the  Defendant's  plea,  when  it  is 
supported  by  such  evidently  false  documents  as  the  Kabalahs.  Besides,  the  intro- 
duction of  Act,  No.  X.  of  1859,  at  first  considered  so  averse  to  Zemindars,  would 
naturally  rouse  them  to  examine  their  old  titles  and  their  possession,  with  reference 
to  such  Tenants  whose  position  the  new  law  would  benefit.  [258]  The  case  decided 
in  the  Sudder  Court,  on  the  31st  of  May,  1859,  is  in  point.  In  it  similar  claims  of 
Tenants  in  the  same  estate  were  completely  disallowed  ;  and  it  is  evident  that  pro- 
ceedings, such  as  these,  were  conmienced  in  the  estate  a  considerable  time  before 
the  introduction  of  the  Act,  No.  X.  of  1850.  The  Talookdars  entirely  failed  to  prove 
the  existence  of  their  Talook;  the  Bundobust  fixed  was  ignored,  and  the  Dakliil»s 
considered  insufficient,  and  the  full  claim  of  the  Plaintiff  to  enhanced  rates  decreed. 
The  Deeds  of  sale  are  entirely  disallowed  ;  there  are  no  intermediate  proceedings, 
which  establish  either  the  existence  of  the  tenure,  or  its  jumma,  or  the  payment  of  a 
uniform  rent;  there  is  nothing  binding  brought  against  the  Plaintiff;  the  collec- 
torate proceedings  terminated  in  nothing;  they  merely  prove  the  attempt  to 
separate  the  Defendant's  Talook  from  the  present  estate;  but  the  attempt  was 
unsuccessful  ;  and  the  papers  do  not  establish  the  existence  of  the  asserted  Talook, 
at  the  asserted  jumma.  twelve  years  antecedent  to  the  Decennial  Settlement.  The 
copies  of  these  old  Deeds,  too,  are  unsatisfactory;  the  jumma   is  not  clearly  and 
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deliuiu'ly  iiientioiied  from  the  beginning;  there  is  no  reply  on  the  part  of  the 
Zemindar:  and  the  proceedings  are  us  nearly  ex  parte  as  possible,  and,  as  no  de- 
cision was  arrived  at,  merely  show  an  attempt  at  a  claim,  and  in  no  way  establish 
the  validity  of  that  claim.  The  junima-wasil-bakee  certainly  showed  a  jimima,  as 
the  Defendants  assert;  but  it  was  tiled  in  the  year  lSo9,  in  a  case  in  which  the 
Plaintiff  was  not  a  party;  and  it  merely  showed  the  jumma  for  1211.  It  did  not 
show  the  nature  of  the  Talook ;  and  tliough  the  jumma  of  the  Talook  in  question 
in  that  ca.se  was  correct,  it  does  not  sufIi-[259]-ciently  prove  that  the  Defendants  in 
this  case  held  a  valid  tenure  antecedent  to  the  Decennial  Settlement.  The  want  of 
int.ermediate  proof  on  the  part  of  the  Plaintiff,  as  urged  by  the  Appellants,  does  not 
affect  the  case  ;  the  Plaintiff  avowedly  keeps  back  her  proof  ;  and  demands  that  the 
Defendants  prove  their  title,  before  her  proofs  can  be  called  for.  She  is  correct, 
therefore,  in  requiring  proof  of  the  e.xistence  of  the  asserted  tenure,  twelve  years 
antecedent  to  tiie  Decennial  Settlement,  before  she  can  agree  to  offer  her  proofs. 
The  Defendants  should  have  fortified  themselves  by  securing  their  old  title  long  ago, 
by  any  of  the  legal  means  for  security  of  such  titles,  which  the  law  allowed.  On 
the  whole,  I  consider,  that  the  Appellants  have  failed  to  show  that  they  hold  any 
particular  Talookdury  tenure  at  all,  at  any  certain  jumma,  or  from  any  particular 
date,  or  from  twelve  years  antecedent  to  the  Decennial  Settlement,  as  is  necessary  to 
prevent  enhancement  after  notice  under  the  law  in  force,  before  the  Act,  No.  X.  of 
1859.  The  notice  is  proved  to  have  been  served.  The  rates  were  fixed  fairly  by  the 
Principal  Sudder  Ameen,  after  local  inquiry;  but  the  deduction  of  10  per  cent,  for 
collections  is  not  customary  in  the  case  of  Ryots,  and  the  Defendants  have  not 
established  that  they  are  in  any  higher  position.  The  ruling  as  to  non-assessment 
of  uncultivated  land  need  not  be  interfered  with  ;  it  is  not  permanently  binding, 
and  may  alter  with  the  conditions  of  the  land.  The  slight  modification  on  this 
point  ought  not  to  make  any  difference  in  the  matter  of  costs.'' 

The  Appellants  appealed  to  the  High  Court  against  this  decision. 

On  the  17th  of  December,  lS6i,  the  appeal  came  on  for  hearing,  before  the 
Justices  Loch  and  Seton-[260]-Karr,  when  the  Court,  by  its  judgment,  considered 
the  tenure  not  to  be  protected  by  the  provisions  of  section  51,  Reg.  VIII.,  of  1793  ; 
but  as  the  Defendants  could  not  be  considered  as  common  Ryots,  the  Court  con- 
sidered that  they  were  entitled  to  have  a  deduction  for  expenses  of  collection,  as 
decided  by  the  first  Court.  They,  therefore,  modified  the  judgment  of  the  Lower 
appellate  Court  to  that  extent,  and  gave  costs  in  proportion. 

Against  this  decree  the  Appellants  brought  the  present  appeal. 

Sir  R.  BaggaUay,  Q.C.,  and  Mr.  Cochrane,  for  the  Appellants. — First,  the 
Appellants"  estate  con.stitutes  a  Talook,  and  has  been  held  from  a  date  long  prior 
to  the  Decennial  Settlement,  at  a  fixed  and  uniform  rent,  as  appears  by  the  Jumma- 
wasil-bakee,  and  is  not  liable  to  enhancement  of  rent  under  Ben.  Reg.  VIII.  of 
1793,  sec.  51,  Eajkuhen  Roy  v.  Bydonath  Nundee  (Dec.  Sud.  Dew.  1858,  p.  902); 
Act,  No.  X.  of  1859. 

Secondly,  the  ontu  of  proving  that  the  Talook  is  held  at  a  fluctuating  rent  is  on 
the  Respondent,  the  Zemindar,  who  has  adduced  no  evidence  to  that  effect,  Doya- 
moyee  Chowdm/m  v.  Nundocoomer  Dey  (Hayes'  High  Court  Dec.  1863,  Vol.  2,  p. 
220) ;  Mussamut  Mohanwya  Dossee  v.  Mussamut  Doya  Moya  Chowdrain  (7  Suther- 
land's W.R.  63):  EmUuka  Chmcdram  v.  Blwlanath  Ghose  (15  Dec.  Sud.  Dew.  1859, 
p.  677) ;  and  not  the  Talookdar  Ben.  Reg.  VIII.  of  1793,  sec.  51. 

Third,  the  right  of  the  Respondent  to  bring  the  suit  is  barred  by  the  Ben.  Regs, 
of  Limitation,  III.  of  1793,  sec.  U,  and  II.  of  1805,  cl.  3,  sec.  3  ;  Macpher-[261]-son's 
New  Civil  Code  of  Procedure,  p.  68  [Ed.  1860],  as  no  cause  of  action  has  arisen 
twelve  years  before  the  suit  was  commenced,  Mussumat  ChundrahuUee  Debia  v. 
Luckhea  Dehie  Chowdrain  (10  Moore's  Ind.  App.  Cases,  214). 

Mr.  Doyne,  and  Mr.  Cave,  for  the  Respondent. 

The  Court  below  was  right  in  holding  that  the  Appellant's  lands,  being  Ryotty 
were  liable  to  he  assessed,  under  sec.  49  of  Ben.  Reg.  VIII.  of  1793,  at  the  current 
rates  of  the  Pergunnah,  in  respect  of  the  lands  held  by  them  in  the  zemindary,  as 
the  Appellants  failed  to  prove  that  they  were  exempt  from  such  assessment,  Doorga^ 
pershad  v.  Clements  (6  Ben.  Sud.  Dew.  Rep.  179).  If  the  lands  were  a  Talook,  as 
contended  by  the  Appellants,  within  the  meaning  of  the  5l8t  section  of  Ben.  Reg. 
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VIII.,  to  be  effective,  it  ought  under  the  48th  section  of  that  Regulation  to  liave 
been  registered  at  the  time  of  the  Deeeunial  Settlement,  otherwise  it  is  void  for  non- 
registry.  It  has  been  found  liy  the  Court  of  tirst  instanee  as  a  fact,  tliat  tlie  notice 
of  assessment,  under  sections  9  and  10  of  Hen.  Heg.  V.  of  1812,  lias  lieen  regularly 
served  on  the  Appellants;  and  that  Court  has  also  determined  the  quantity  and 
description  of  the  lands  held  by  tlie  Appellants.  Tliose  facts  were  l)inding  on  the 
High  Court,  and  it  is  not  now  coini)etent  for  the  Appellants  to  call  such  finding  in 
question.  The  Appellants  cannot  take  advantage  of  the  Regulations  of  Limitation 
cited  by  them,  as  it  has  not  been  ])leaded  or  raised  as  a  distant  issue.  I)ut  if 
available  those  Regulations  do  not  apply,  Uoon/ti/ierstntd  Rui/  Cluiiidiii  v.  Tniti- 
inrsaud  Roy  Chmrdry  (8  MooTe's  Ind.  App.  Cases,  ;i08) ;  Guiiija  [262]  'inhiiid 
M undid  v.  T/ie  CoUector  uf  the  Tiieiitii-four  I'tTi/iiiiiiahs  (11  Moore's  Ind.  App. 
Cases,  ."545).  Act,  No.  X.  of  1859,  does  not  apply  to  this  case,  as  the  suit  was  brought 
before  it  came  into  operation. 

Their  Lordships'  judgment  was  reserved,  and  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Dec.  13.  18()9). — The  only  question  upon 
this  appeal  is,  whether  tlie  Respondent  is  entitled  to  enhance  tlie  rents  of  certain 
lands  held  by  the  Ap]iellants  within  the  zemindary  of  which  the  Res|iondenl  is  the 
Owner  of  a  six-anna  share.  In  the  Courts  below  some  questions  were  rai.sed 
touching  the  Resjiondent's  title  to  lier  share;  the  sufficiency  of  the  notice,  which  is 
the  statutory  commencement  of  such  a  suit,  and  the  justice  of  the  ]iarticuhir  assess- 
ment, supposing  that  the  rents  were  liable  to  enhancement  at  all  ;  liut  these  are  no 
longer  in  dispute. 

A  suit  to  enhance  rents  |)roceeds  on  the  presumption  that  a  Zemindar  holding 
under  the  Perpetual  Settlement  has  a  right,  from  time  to  time,  to  raise  the  rents  of 
all  the  rent'paying  lands  within  his  zemindary,  according  to  the  Pergunnah  or  cur- 
rent rates,  unless  either  he  is  precluded  from  the  exercise  of  that  right  by  a  contract 
binding  on  him,  or  the  lands  in  question  can  he  brought  within  one  of  the  exemp- 
tions recognized  l>y  Ben.  Reg.  VIII.  of  179.'!  ;  and  it  also  assumes,  that  the  Defendant 
has  some  valid  tenure  or  right  of  occupancy  in  the  lands  which  are  the  subject  of  the 
suit.  Before  the  recent  moditication  of  the  law  (which,  as  Act,  No.  X.  of  1859  had 
not  [263]  come  into  operation  when  this  suit  was  commenced,  does  not  affect  the 
case),  the  eft'ect  of  this  presumption  in  favour  of  the  Zemindar  was  undoubtedly  to 
relieve  the  Plaintiff'  in  a  suit  for  enhancement  from  uuicli  of  the  Imrdeu  of  proof, 
which  would  have  laid  upon  him  in  an  ordinary  suit,  and  to  shift  it  upon  the  De- 
fendant. Regulation  VIII.  of  1793,  however,  does  not  apply  an  uniform  rule  to  all 
tenures  and  rights  of  occupancy.  It  may  be  broadly  said,  that  it  divides  them  into 
two  great  classes,  viz.,  Talooks  within  the  meaning  of  its  51st  section  ;  and  Ryotty 
and  other  under-tenures  for  which  iDrovision  is  made  by  the  49th  section.  If  it  be 
conceded  that  the  law  casts  upon  those  who  claim  the  benefit  of  the  latter  section 
the  whole  burden  of  proving  that  their  land  has  been  held  at  a  fixed  rent  for  a 
period  commencing  at  least  twelve  years  before  the  date  of  the  Decennial  Settle- 
ment, it  is  clear  tliat  the  51st  section  is  more  favourable  to  the  holders  of  Talooks 
within  its  meaning,  by  imposing  upon  the  Zemindar  the  burden  of  showing  tliat  he 
is  entitled  to  raise  the  rent  either  by  special  custom,  or  by  contract,  or  by  reason  of 
certain  specified  conduct  on  the  part  of  the  Talookdar.  It  follows,  that  in  every 
suit  for  enhancement  of  rent,  the  nature  of  the  tenure  is  a  material  question, 
irrespective  of  the  question,  whether  the  rent  is  fixed  or  variable,  since  upon  the 
former  question  depends  the  extent  and  nature  of  the  proof  which  the  Plaintiff'  is 
bound  to  give. 

In  the  present  suit  the  Respondent  has  come  into  Court  treating  4he  Defendants 
to  the  suit  as  Ryots,  having  a  right  of  occupancy  in  certain  lands  at  a  variable  rent. 
The  case  set  up  by  the  Appellants  was  that  they  were  Sliikmy  Talookdars  ;  that  they 
[264]  and  their  ancestors  had  become  so  many  years  before  the  Decennial  Settle- 
ment ;  and  that  they  held  tlie  Talook  at  a  fixed  rent.  In  this  state  of  things,  it  is 
obvious  that  the  issue  settled  by  the  Principal  Sudder  Ameen,  viz.  "  whether  tlie 
Mehal  in  dispute  is  lialjle  to  enhancement  or  not,"  is  not  sufficiently  pointed, 
because  in  order  to  determine  not  only  that  issue,  but  also  the  mode  of  trying  it, 
it   is  necessary  to  determine  the  preliminary  question,  whether  the  tenure  of  the 
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Appellants  was  or  was  not  a  Talook  witliiii  the  meaning  of  tlie  51st  section  of  Ben. 
Heg.  VIII.  of  179:5. 

To  the  consideration  of  this  (luestion  their  Lordships  will  first  address  them- 
selves, and  thev  will  assume  that  as  the  law  stood  before  Act,  No.  X.  of  1859,  came 
into  operation',  the  burden  of  establishing  the  affirmative  of  it  lay  upon  the 
Appellants. 

The  Appellants  produced  in  the  Courts  below  two  Kabalas  and  a  Settlement 
paper,  all  dated  long  before  the  Deceiniial  Settlement,  in  order  to  prove  and  exjjlain 
the  creation  of  their  tenure;  and  a  number  of  Dakhilas,  or  receipts  for  rent,  to 
show  the  payment  of  rent  at  a  uniform  and  fixed  rate.  The  Courts  in  India  liave 
rejected  these  documents  as  spurious,  or  at  least  untrustworthy;  and  their  Jjord- 
ships  accept  that  finding,  and  propose  to  act  upon  it,  by  leaving  them  out  of 
consideration. 

Tiie  fact,  however,  remains,  that  the  Appellants  derive  title  from  Roopram  Ghose 
and  Joykristo  Ghose.  who  are  admitted  in  the  replication  to  have  held  the  lands  in 
(luestion  under  one  Ramchunder  Rose,  from  whom  the  zemindary  passed  to  Kisshen 
Singh  and  Gunganarain  (through  whom  the  Respondent  derives  her  title),  some 
time  Ijefore  the  Decennial  Settlement.  The  fact  is,  therefore,  admitted,  that  the 
tenure  of  the  Appellants,  [265]  whatever  it  be,  existed  before  and  at  the  time  of 
the  Decennial  Settlement.  The  proceedings  before  the  Collector  at  least  prove, 
that  as  early  as  the  year  1797  the  then  holders  of  that  tenure  asserted  that  it  was  a 
Talook,  capable  of  being  separated  under  Ben.  Reg.  YllI,  of  1793,  from  the 
zemindary,  and  entered  in  the  Collector's  Books  as  a  Talook,  paying  revenue  directly 
to  Government. 

It  appears  from  these  proceedings  that  the  Zemindar,  although  he  did  not  at  first 
appear,  ultimately  came  in  and  resisted  the  demand,  but  that  no  final  decision  was 
come  to.  It  does  not  appear  what  were  the  grounds  of  his  defence,  and  it  is  quite 
consistent  with  the  evidence,  tliat  he  admitted  the  existence  of  a  Talook,  but  con- 
tended eitlier  that  it  was  lield  at  a  variable  rent,  or  that,  by  reason  of  some  beneficial 
interest  reserved  to  the  Zemindar,  it  ought  not  to  be  separated  from  the  zemindary, 
but  to  continue  a  dependent  Talook.  Again,  by  comparatively  modern  Dakliilas, 
produced  and  proved  in  the  suit,  it  appears  not  only  that  rent  at  the  uniform  rate 
of  C.  R.  168.  -1.  being  the  equivalent  of  S.  R.  158.  i.  15.  1.  has  been  paid  and  received 
for  this  holding  from  1245  to  126-i  n.s.,  or  from  18-38  to  1857;  but  that  in  those 
Dakhilas.  the  holding  was  described  as  "  Talook,  Roopram  Ghose  and  Joykristo 
(tliose."  The  notice,  which  was  the  commencement  of  this  litigation,  was  served  in 
the  year  1264  b.s.  The  Jumma-wassil-bakee  is,  so  far  as  it  goes,  corroborative  evi- 
dence of  tlie  Appellant's  case ;  inasmuch  as  it  shows  that  by  a  document  which,  from 
its  nature  would  seem  to  have  proceeded  from  the  Cutcherry  of  the  Zemindar,  and 
was  filed  in  the  Collectorate  in  the  year  1810,  the  lands  in  question  are  described  as 
"  Talook,  Roopram  Ghose  [266]  and  Joykristo  Ghose,"  and  as  held  in  1804  at  a  rent 
of  S.  R.  158.  4.  15.  1.  Their  Lordships,  however,  do  not  lay  much  stress  on  this 
document,  inasmuch  as  the  Respondent  Disputes  its  binding  force  on  her,  and  the 
evidence  concerning  it  is  scanty,  and  not  very  satisfactory. 

The  evidence,  however,  aljove  stated,  seems  to  their  Lordships  sufficient  to 
establish  at  least  a  prima  fncie  case,  that  the  holding  of  Roopram  Ghose  and  Joy- 
kristo Ghose.  which  existed  before  and  at  the  date  of  the  Decennial  Settlement,  was  a 
Talook,  and  is  identical  with  the  present  holding  of  the  Appellants.  Such  a  case 
called  for  an  answer  from  the  Respondent,  and  no  answer,  in  the  way  of  evidence, 
has  been  given  by  her  to  it. 

It  may  be  added,  tliat  the  judgment  of  the  High  Court  seems  to  treat  the  tenure 
as  being  in  terms  a  Talook,  and  even  a  Talook  in  existence  at  the  time  of  the 
Decennial  Settlement,  though  afterwards  it  speaks  of  it  as  a  Talook  created  at  some 
unknown  period,  but  having  a  fluctuating  rent.  The  judgment,  too,  of  the  Prin- 
cipal Sudder  Ameen.  which  also  allows  the  deduction  of  10  per  cent,  for  the  expenses 
of  collection,  seems  to  treat  the  tenure  as  an  intermediate  tenure,  i.e.,  something 
higher  that  a  mere  Ryot's  hereditary  right  of  occupancy. 

It  is  said,  however,  that  the  tenure,  if  a  Talook,  is  not  a  Talook  within  the 
meaning  of  the  51st  section  of  Reg.  VIII.  of  1793,  unless  it  is  shown  to  have  been 
registered  under  the  48th  section  of  that  Regulation. 
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This  proposilioii  is  undoubtedly  supported  by  tlie  cases,  M<i/i(ii<ij<i  Kis/i<ii  Kisli- 
ivur  Manik  v.  Rant-  Gutte.e  Biinhiii  and  Kali  Das  Seoyee,  decided  on  tlio  30th  [267] 
of  June  and  lOtii  of  August,  18-17,  reported  at  pp.  2i>'2  and  11.'!  of  the  Bengal  Sudder 
Dewanny  Adawlut  Decisions  for  that  year  ;  by  liuiiikounier  Moostufee  v.  liuupuarain 
Furdham,  decided  on  the  29th  of  August,  1850,  and  reported  at  p.  451  of  the  Deci- 
sions for  that  year  ;  and  by  XuhokUhen  Muokerjet  v.  Knlrfpersad  Roy,  decided  on 
the  31st  of  May,  1859,  and  reported  at  p.  607  of  tiie  Decisions  for  tliat  year.  But 
it  is  not  consistent  with  the  case  of  Rajkix/ieii  Roy  v.  liydoiKitli  Xuiulee,  decided  on 
the  ;50th  of  April,  1858,  and  reported  at  p.  902  of  the  volume  of  Reports  for  1858, 
in  which  two  of  the  .fudges,  who  afterwards  decided  the  case  of  1859,  extended  the 
benefit  of  the  51st  section  to  the  tenure  of  a  Kudecniee  Kyot^ — a  tenure  which  their 
Lordships  apprehend  was  not  subject  to  be  registered  under  the  -18th  section,  and 
was  certainly  not  shown  to  have  been  so  registered  in  fact.  And  this  doctrine  of  tho 
necessity  of  registration  lias  been  questioned  and  overruled  by  the  cases  decided  in 
the  High  Court  on  the  28th  of  February,  18(5.'!.  Doydinoyet  C/i out/ rain  v.  Ximdo- 
i-oomer  Dey,  and  the  2.'!rd  of  .January,  1867,  of  whic-h  the  first  is  rei)ortcd  at  Vol.  2, 
\K  220  of  Hayes'  Reports  of  the  decisions  of  the  Higli  Court  for  1863,  and  the  other 
case,  Mtissd/n.uf  Mo/iaiiioya  Dossee  v.  Mussninat  Doya  C/iowdhrain,  is  reported  at 
p.  63  of  the  7th  volume  of  the  ''  Weekly  Reporter.'' 

The  effect  of  the  authorities  in  India  seems  to  their  Lordships  to  be,  that  although 
for  several  years  it  was  held  by  the  late  Sudder  Dewanny  Adawlut,  that  in  order  to 
bring  a  Talook  within  the  scope  of  the  51st  section,  it  must  be  shown  to  have  been 
"  registered,"  '"  recorded."  or  "  recognized  "  (for  all  [268]  three  terms  are  used  in  the 
cases)  at  the  time  of  the  Decennial  Settlement,  that  construction  is  no  longer  recog- 
nized as  law  by  the  High  Court  ;  and  that  it  is,  at  all  events,  sufficient  to  show  that 
the  tenure  existed,  and  was  capable  of  being  registered  at  the  date  of  the  Decennial 
Settlement.  It  follows,  that  their  Lordships  are  not  compelled  by  a  long  course  of 
uniform  decisions  to  put  upon  the  clause  in  question  a  construction  narrower  thaa 
that  whicli,  in  their  judgment,  its  words  warrant.  And  apph'ing  this  view  of  law 
to  the  evidence,  which,  though  scanty,  is  uncontradicted,  they  must  find,  as  a  fact, 
that  the  tenure  of  the  Appellants  is  a  dependent  Talook,  within  the  meaning  of  the 
51st  section  of  Reg.  VIII.  of  1793. 

Whether  such  a  finding  ought  not  of  itself  to  be  an  answer  to  the  present  suit, 
is  a  question  which  i.s  certainly  open  to  argument  ;  for  it  ma}'  well  be  said,  that  a 
Plaintiff  who  brings  a  suit  founded  on  her  rights  against  a  Kj'ot  in  occupation  of 
land,  ought  not  to  be  allowed  to  convert  that  suit  into  que  founded  on  a  different 
right,  and  governed  by  a  different  rule.  Their  Lordships,  however,  without  pressing 
that  point,  think  it  sufficient  to  say,  that  the  effect  of  such  a  finding  is  to  cast  upon 
the  Respondent  the  burden  of  showing  that  the  rent  is  variable,  and  that  if  there  is 
no  evidence  of  that  fact  in  the  suit,  her  suit  must  fail. 

It  may  be  said,  however,  and  that  seems  to  have  been  the  opinion  of  the  High 
Court,  that  the  evidence  given  by  the  Appellants  itself  affords  proof  that  the  lands 
were  held  at  a  variable  rent.  But  that  opinion  seem.s  to  their  Lordships  to  be 
founded  on  a  misconception  of  the  effect  of  the  proceedings  before  the  Collector 
between  the  years  1797  and  1801.  The  [269]  proceeding  of  the  2nd  of  September, 
1800,  shows  that  whatever  inaccuracy  there  may  have  been  in  the  petition  (and  the 
document  appears  on  the  face  of  it  to  be  worm-eaten  and  imperfect),  the  case  really 
put  forward  at  that  date  by  the  Appellants'  ancestors  was,  tliat  they  were  the  holders 
of  a  Talook  at  a  rent  of  S.  R.  158.  4.  15.  1.  Their  Lordships  are,  therefore,  of 
opinion,  that  upon  the  evidence  in  the  suit  the  Respondent  must  be  taken  to  have 
failed  to  show  that  the  Talook  was  held  at  a  fluctuating  rent ;  or  that  she  is  entitled 
to  enhance  the  rent,  which  is  proved  to  have  been  paid  at  a  uniform  rate  for  so  many 
years. 

Their  Lordships  have  further  to  observe,  that  if  tlie  Respondent's  case  were  a 
true  one,  she  would  have  had  little  difficulty  in  proving  it.  She  does  not  come  into 
Court  as  a  Purchaser  at  a  sale  for  arrears  of  revenue,  who  rests  upon  a  statutory 
title,  ■with  no  documents  to  sup|)ort  it.  She  derives  title  from  the  Zemindar  with 
whom  the  Decennial  Settlement  was  effected  ;  and  slie  has  presumably  a  right  of 
access  to  all  the  records  of  the  Zemindarv.  Her  determination  in  such  circumstances 
to  rest  upon  the  supposed  defects  in  the  Appellants'  proof,  and  to  abstain  from  giving 
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evidence  of  the  trutli  of  her  own  ease,  affords  strong  |,'rounds  for  supposing  that  she 
had,  in  faet,  no  sueli  evidence  to  give.  If  such  evidence  were  forthcoming,  and  she 
has  neglected  to  give  it,  she  must  take  tlie  consequences  of  her  own  miscarriage. 

Their  Lordshijis  will  humhh-  advise  Her  Majesty  that  the  three  decrees  under 
appeal  ougiit  to  be  reversed,  and  that  in  lieu  thereof  a  decree  should  be  made,  dis- 
missing  the  Resjiondent's  suit  with  costs  ;  and  the  costs  of  this  appeal  must  follow 
its  result. 


[270]  -MAHARANEE  .SHIBESSOUREE  DEBIA,  Trustee  and  Guardian  of  her 
minor  Son,  KOOMAR  GOBINDNADH  ROY.— A ppellatif ;  MOTHOORA- 
NATH  ACRAIiJO,—Respondfnt.*  [Dec.  15  and  16,  1869]. 

On  appeal  from  tlie  High  Court  at  Fort  William  in  Bengal. 

Lands  wliich  were  dedicated  for  the  religious  services  of  an  Idol  and  managed 
l)y  a  Sebait  of  the  endowment,  cannot  be  alienated  by  the  Sebait,  but  the  Sebait 
can  create  derivative  tenures  and  estates  conformable  to  usage.  Suit  for 
possession  of  lands  against  the  Sebait,  as  Talookdar,  and  certain  holders  of 
jununas  or  rents,  arising  out  of  lands  ])art  of  a  Talook,  sold  by  them  to  the 
Plaiiitift',  without  the  consent  of  the  Talookdar,  as  being  held  by  his  Vendors 
at  a  fixed  invariable  rent.  In  the  absence  of  proof  of  the  jununas  being  held 
at  a  fixed  invariable  rent,  the  suit  was  dismissed,  without  prejudice  to  he 
Plaintift'  bringing  a  fresh  suit  to  establish  his  Vendors'  title,  as  holding  by 
mouroosee  or  hereditary  title,  and  of  their  power  to  transfer  without  the 
Talookdar's  assent. 

The  Respondent  brought  the  suit  out  of  which  this  appeal  arose,  against  Maha- 
ranee Kestonionee  Debia,  deceased,  and  now  represented  by  the  Appellant,  as  Sebait 
(Manager  of  a  religious  endowment)  of  the  Talook,  Dihee  Foolbarree.  and  other 
Defendants,  the  former  proprietors  of  certain  jummas,  or  rents,  who,  he  alleged, 
held  the  same  by  mouroosee,  or  in  hereditary  tenure,  and  had  sold  such  jummas  to 
him,  to  recover  possession  of  the  lands,  out  of  which  the  jummas  [271]  were  derived. 
These  jummas  arose  out  of  portions  of  lands  w-hich  formed  part  of  the  Talook,  of 
which  the  Maharanee  Kestomonee  Debia  was  Manager,  and  one  of  the  principal 
questions  raised  in  the  suit  was,  whether  they  were  held  at  an  invariable  fixed  rent 
by  the  Respondent's  Vetidors. 

The  facts  material  to  the  issues  are  fully  stated  in  their  Lordships'  judgment. 

By  the  decree  of  Mr.  Seton-Karr,  the  Judge  of  the  Civil  Court  of  Jessore.  tlie  fact 
of  the  sale  by  the  Defendants,  the  Vendors,  other  than  the  first  Defendant,  was  held 
to  have  been  established,  and  that  the  jununas  reserved  to  the  Talookdar.  and  pav- 
able  by  the  Vendors,  and  those  from  whom  the}'  derived  title,  was  an  invariable  or 
fixed  rent  :  and  he  further  held,  that  the  interest  of  the  Vendors  in  the  jununas  which 
the  Defendants  sold  could  be  transferred  without  the  consent  of  the  Talookdar,  and 
decreed  the  Respondent  possession,  with  mesne  profits.  On  appeal  to  the  High 
Court.  Coram,  Messrs.  Bayley  and  Campbell,  that  decree  was  affirmed,  and  the 
appeal  dismissed  with  costs.     Hence  this  appeal. 

As  the  Respondents  did  not  appear,  the  appeal  was  lieard  ex  parte. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant,  argued,  first,  that  the  onus 
of  proving  the  title  set  up  by  the  Respondent  to  the  jummas.  or  rents  arising  out  of 
tlie  lands  and  part  of  the  Talook,  held  at  a  fixed  and  invariable  rent,  lay  on  him, 
Bahon  Gofxil  Lall  Tluikonr  v.  Tehith  Clvunder  Rai  (10  Moore's  Ind.  App.  Cases,  183), 
and  that  he  had  failed  to  prove  that  fact ;  secondly,  [272]  that,  even  if  the  sale  was 
hona  fide  between  the  Vendors,  the  Tenants,  and  the  Respondent,  yet  that  the  same 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Chelni.'?- 
ford,  the  Right  Hon.  Sir  James  William  Colvile.  the  Right  Hon.  Sir  Robert  Phillimore 
(Judge  of  tlie  High  Court  of  Admiralty),  and  the  Lord  Justice  OifFard.  Assessor, — 
Tlie  Rigli  Hon.  Sir  Lawrence  Peel. 
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was  invalid  as  agaiust  tlie  Sebait,  the  Talookdar,  as  liisVonseut  to.  such  sale  and 
transfer  was  not  obtained ;  and,  thirdly,  that  the  Respondent  was  not  entitled  to 
recover,  as  the  oniix  was  on  him  to  establish  tliat  the  juninias  or  rents,  were  a 
mouroosee  tenure,  as  he  alleged  in  liis  plaint,  wliicli  he  had  not  proved;  while,  on 
the  contrary,  the  Appellant  had  established  by  evidence,  tiiat  the  Vendors  held  ihe 
jiMumas  as  tenants  at  will,  after  tlie  exj-iralion  of  tiie  term  mentioned  in  ti'c  lease 
of  the  jununas. 

Tiieir  Lordships'  judL:nient  was  reserved,  and  now  prnnouiiced  by 

The  Right  Hon.  Lord  Chelmsford  (Dec.  IS,  18()!1).— This  api)eid  was  heard  l)efore 
their  Lordsiiips  ex  parte. 

The  -^viit  out  of  which  it  arose  was  brought  in  the  Civil  Court  of  Jessore.  Ijy 
Mothooranath  Acharjo,  the  sole  Plaintiff,  against  Maharanee  Kestomonee  Debia, 
described  as  .Sebait  of  a  Talook,  dedicated  to  the  .service  of  tiic  Deity,  and  against 
certain  other  persons  named  in  the  plaint.  It  was  brought  to  establish  a  title  to 
certain  jununas  and  to  recover  possession  of  certain  lands  connected  with  them, 
which  the  Plaintiff  claimed  by  purchase  from  four  of  the  Defendants,  Mahomedan 
Ladies,  who  descended  from  one  Gouromohun  Biswas,  a  Hindoo,  on  whom,  as  the 
Plaintiff  avers,  the  right  to  the  jummas  transferred  to  him  was  originally  conferred. 

The  present  Appellant  represents  the  interests  as  Guardian  of  her  infant,  which, 
at  the  commence-[273]-ment  of  the  litigation,  were  represented  b}-  the  Maharanee 
Kestomonee  Deliia,  since  deceased,  his  Grandmother,  ajipointed  his  Guardian  under 
the  direction  of  his  deceased  Father.  The  tenure,  whatever  its  strict  character, 
whether  ryotwary  or  of  a  higlier  degree,  is  one  held  under  the  infant's  title,  as 
superior  owner  of  the  lands. 

The  jummas  were  claimed  by  the  Plaintiff  as  mouroosee  (hereditary),  and  also 
as  held  at  a  fixed  invariable  rent. 

The  Appellant,  the  Sebait,  denies  the  hereditary  character  of  the  tenure,  the 
invariable  quality  of  the  rent,  and  the  purchase  itself.  She  stated,  that  the  tenants 
of  the  jummas.  from  whom  the  Plaintiff  asserted  that  he  had  purcliased,  had  not 
any  hereditary  tenure,  and  that  they  had  surrendered  sucli  interest  as  they  possessed 
to  the  Appellant,  before  the  time  of  the  alleged  sale  to  the  Plaintiff. 

Of  the  four  Defendants,  the  alleged  Vendors,  three  denied  the  sale,  and  affirmed 
the  surrender  :  whilst  the  fourth  affirmed  the  sale  and  denied  the  surrender,  agreeing, 
three  of  them  with  the  Appellant,  and  one  with  the  Plaintiff.  They  all,  however, 
insisted  on  the  hereditary  character  of  their  tenure. 

The  Talook  itself,  witli  which  these  jummas  were  connected  by  tenure,  was  dedi- 
cated to  the  religious  services  of  the  Idol.  The  rents  constituted,  therefore,  in  legal 
contemplation,  its  pro];ierty.  The  Sebait  had  not  the  legal  property,  but  only  the 
title  of  Manager  of  a  religious  endowment. 

In  the  exercise  of  that  office,  she  could  not  alienate  the  property,  though  she  might 
create  proper  derivative  tenures  and  estates  conformable  to  usage. 

The  sale  under  which  the  Plaintiff'  claimed  was  [274]  established  by  the  decree 
of  Mr.  Seton  Karr.  the  Judge  of  the  Civil  Court  of  Jessore.  who  tried  the  cause. 

On  appeal  from  his  decision,  it  was  affirmed  by  the  High  Court. 

Two  Courts,  therefore,  have  established  the  sale  to  tlie  Plaintiff,  and  have  de- 
cided against  the  validity  of  the  alleged  surrender. 

Into  the  sufficiency  of  the  evidence  to  support  those  several  findings,  their  Lord- 
ships do  not  propose  to  enquire;  their  judgment  on  this  appeal  will  be  confined  to 
the  question,  whether  a  tenure  held  at  a  fixed  invariable  rent  has  been  established 
by  the  evidence. 

The  Appellant  insisted  on  the  authority  of  Baboo  Prosonoo  Koomar  Tagore's 
case  (11th  January,  1855),  which  she  quoted  in  her  answer,  and  which  was  relied  on 
in  the  argument  at  the  Bar,  that  a  transfer  of  such  a  tenure  as  that  set  up  in  his 
case,  which  she  termed  a  Ryotwary  tenure,  could  not  be  effected  without  the  consent 
of  the  Zemindar,  or  Talookdar,  as  the  case  might  be,  the  immediate  successor  in 
estate.  The  Judges  in  both  Courts  decided  that  this  tenure  was  one  at  a  fixed  rent  ; 
and  that  the  case  in  question  did  not  apply.  On  the  question  of  its  vendible  char- 
acter without  the  condition  of  the  superior's  consent,  they  pronounced  no  opinion. 
A  question  of  this  latter  cliaracter  is  likely  to  be  one  so  much  affected  bv  modern 
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and  local  usa^je,  that  it  would  be  unsafe  for  an  ultimate  Court  of  appeal  to  express  an 
opinion  upon  it  as  a  mere  dry,  lej^al  question  turning  on  the  incidents  of  hereditary 
tenure.  Their  Lordships  would  be  most  reluctant  to  decide  on  an  ex  parte  appeal 
any  (|ues-[275]-tion  of  general  consequence,  not  absolutely  necessary  to  the  decision 
of  the  j)artiiular  case. 

If  the  decrees  appealed  against  stood  unreversed,  the  title  to  hold  at  a  fixed  in- 
variable rent  would,  on  the  pleadings,  and  especially  on  the  judgments,  be  viewed  as 
res  judicata  binding  on  the  parties  and  those  claiming  under  them. 

Their  Lordships  think  that  there  is  no  satisfactory  proof  in  the  cause  that 
these  jumuias  were  ever  held  at  a  fi.ved  invariable  rent.  One  important  element  in 
this  inquiry  has  been  wholly  lost  sight  of,  viz.,  the  nature  of  the  Sebait  title,  and 
its  legal  inability  to  be  the  source  of  such  a  derivative  title.  To  create  a  new  and 
fixed  rent  for  all  time,  though  adequate  at  the  time,  in  lieu  of  giving  the  endow- 
ment the  benefit  of  an  augmentation  of  a  variable  rent,  from  time  to  time,  would 
be  a  breacli  of  duty  in  a  Sebait,  and  is  not,  therefore,  presumaljle.  Where  varialjle- 
ness  of  junnua  is  the  normal  condition,  the  mere  naming  a  sum  certain  in  con- 
nexion with  the  grant  of  a  descendible  tenure  does  not  impart  of  itself  fixitj'  to  that 
surn,  in  the  absence  of  positive  words,  or  of  other  evidence  to  show  that  such  was 
the  original  design.  In  this  case  we  start  with  a  double  presumption  against  the 
rent  having  been  fixed,  viz..,  that  founded  on  the  ordinary-  character  of  rents,  and 
that  derivable  from  the  special  character  of  the  tenure.  Another  presumption  arises 
in  this  case,  that  the  rent  was  variable,  from  the  circumstance  that  the  only  instrument 
which  asserts  positively  that  the  jummas  were  to  be  at  a  fixed  rent,  is  one  of  the  three 
documents  on  which  the  signature  of  Mr.  Skinner,  the  Magistrate,  was  fabricated. 
This  fraud,  in  tampering  with  evidence,  throws  additional  doubt  upon  this  part 
of  the  case. 

[276]  The  terms  of  the  surrender  relied  on  by  tlie  High  Court  do  not  state  that 
the  rent  is  fixed  and  invariable;  that  document,  on  which  the  High  Court  laid  great 
stress,  appears  to  their  Lordships  to  afford  but  a  slight  presumption  that  the  Sebait 
adopted  and  admitted  that  description  of  the  tenure  on  which  the  Surrenderor 
relied,  though  by  accepting  the  surrender  she  acquiesced  in  the  use  of  that  descrip- 
tion by  them  ;  and  as  the  instrument  does  not  say  that  the  rent  was  fixed  as  well  as 
the  tenure  hereditary,  the  implied  recognition  of  the  right  can  be  raised  no  higher 
than  the  actual  language  warrants.  The  tenure,  therefore,  at  a  fixed  rent  is,  in  the 
opinion  of  their  Lordships,  not  proved.  The  acts  of  the  PlaintifJ  cannot  be  ascribed 
to  a  valid  title  to  possession  under  the  circumstances  of  this  dispute,  since  the  only 
title  insisted  on,  in  the  contest  between  him  and  the  superior,  viz.,  the  right  to  iiold 
at  a  fixed  rent,  is  not  established,  and  the  general  right  of  the  Zemindar  or  Talook- 
dar  to  receive  the  collections,  subject  to  account,  till  a  valid  claim  to  an  inter- 
mediate tenure  be  established,  must  prevail,  ad  interimi,  at  least,  until  the  Plaintiff, 
if  he  think  it  for  his  interest  to  rely  on  the  mouroosee  title  at  a  variable  rent,  and 
to  establish  it  by  a  suit  founded  on  that  title,  in  which  suit  the  trye  nature  of  the 
tenure,  and  its  freedom  from  the  conditions  of  the  superior's  assent  to  the  transfer  of 
the  tenure,  may  be  ascertained.  Their  Lordships  will,  therefore,  humbly  advise  Her 
Majesty  that  this  appeal  be  allowed,  and  the  decision  appealed  against  rever.sed,  and 
in  lieu  thereof  the  Respondent's  suit  be  dismissed  with  costs,  and  their  Lordships 
think  that  the  Appellant  should  have  the  costs  of  the  appeal. 

[See  Juggut  Mohini  Dossee  v.  Mv^sumat  Sokheemoney  Dossee,  1871,  14  Moo.  Ind. 
App.  280  :  Prosimno  Kumari  Dehya  v.  Golah  Chand  Baboo,  1875,  L.R.  2  Ind 
App.  151.] 
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[277]    MUSSUMAT  FANNY   HAIU.OW.—Appfllaiit;   SOPHIA    EVELINE  ORDE 
and  Others. — /fi-spuiKlriifx  *  [Jan.  2><,  29.  1S7(IJ. 

On  appefil  froiii  tlte  Court  of  the  Judicial  Coinini^sioner  of  the  I'lifijauh,  Lahore. 

S.,  a  Military  Officer  iu  the  East  India  Coiuiiany's  service,  died  in  1811, 
domiciled  in  Delhi,  iu  the  North-Western  Provinces  of  India.  At  tiie  time 
of  his  death  there  was  no  lex  loci  in  those  Provinces,  and  the  law  a|)i)licable 
to  the  succession  depended  on  the  personal  status,  which  was  reg-ulated  by 
the  relifi'ion  of  the  individual;  and  in  the  event  of  such  rule  not  being 
applicable,  the  Courts  were,  as  provided  by  the  Keyulations,  to  determine 
according  to  the  rules  of  justice,  equity,  and  good  conscience.  There  was 
no  evidence  that  S.  professed  any  particular  religion.  S.  had  five  illegitimate 
Sons  acknowledged  by  him  in  his  lifetime,  and  several  Grandchildren,  all 
of  whom  were,  with  one  exception,  illegitimate.  By  his  Will,  made  in  the 
English  form,  after  giving  life  estates  to  his  five  Sons,  he  bequeathed  as 
follows: — '"I  will  and  declare,  that  it  is  my  intention  and  meaning,  that 
in  the  event  of  all  or  any  of  my  afore-mentioned  Sons  (naming  them)  dying 
leaving  issue  or  children,  that  the  share  of  the  Fathers  shall  devolve  on 
the  issue  or  children,  to  be  by  them  divided  in  equal  shares."  J.,  an  illegiti- 
mate Son  of  one  of  the  Testator's  five  Sons,  born  some  years  after  the 
Testator's  death,  claimed,  under  the  above  devise  to  "  children."  to  share 
witli  his  legitimate  Si.ster  a  moiety  of  his  Father's  one-fifth  share:  — 

Held  (reversing  the  decree  of  the  Courts  in  India),  first,  that  the  technical  rule  of 
English  law,  that  under  a  testamentary  gift  to  children  as  a  class,  illegitimate 
children,  although  recognized  by  the  Testator  in  his  lifetime,  cannot 
share  with  natural  lawful  children,  was  not  applicable,  and  that,  under  the 
circumstances,  it  was  impossible  to  apply  any  particular  law  of  construction 
to  S.'s  Will,  or  to  regulate  his  succession,  and  that,  therefore,  the  case  fell 
to  be  decided,  as  directed  by  the  Regulations,  by  the  principles  of  natural 
justice,  equity,  and  good  conscience  [1.'5  Moo.  Ind.  App.  309];  and. 

Secondly,  that  the  limited  signification  which  the  English  law  puts  upon  the 
word  "  children  "  when  used  as  the  designation  of  a  class,  and  not  as 
descriptio'  personae,  was  not  to  be  followed  in  construing  S.'s  Will,  as  the 
word  "  children  "  in  such  Will  denoted  and  included  as  well  illegitimate 
as  legitimate  children,  and  such  illegitimate  children  having  been  recog- 
nized and  treated  b)'  S.  as  his  children,  effect  was  to  be  given  to  the  devise, 
according  to  the  actual  manner  in  which  the  Testator  used  the  word 
"  children,"  whereby  he  intended  to  include  illegitimate  children  of  his 
Sons'  whenever  acknowledged  by  their  putative  Father,  and  that  the  illegiti- 
mate child  of  J.  took  equally  with  his  legitimate  Sister  under  S.'s  Will  [i;5 
Moo.  Ind.  App.  31.3]. 

The  question   raised   in   this  appeal   was  upon  the  construction  of  the  Will  of 
the  late  Colonel  Skin-[278]-ner,  C.B.,  in  the  Military  service  of  the  East  India  Com 
pany,  who  died,  in  the  year  1841,  domiciled  in  the  Delhi  territory,  which  then  formed 
part  of  the  North-Western  Provinces  of  India. 

The  suit  was  brought  by  the  Appellant  on  behalf  of  herself,  as  guardian  of  her 
infant  Son,  against  the  Respondents,  to  establish  the  Will  of  Major  .James  Skinner, 
deceased,  ihe  ])utative  Father  of  the  infant  Plaintiff,  and  to  recover  possession  of  a 
moiety  of  a  fifth  part  or  share  of  the  estate  and  property  devised  l)y  the  W'ill  of  his 
Father,  Colonel  Skinner,  to  his  five  illegitimate  Sons  equally,  and  to  their  issue  or 
children  :  and  also  to  recover  possession  of  a  fifth  part  or  share  of  Major  .James 
Skinner  in  certain  other  estate  and  property  which  was  purchased  and  acquired  bv 
Colonel  Skinner's  Sons  subsequent  to  his  death,  by  means  of  the  income  derived 
by  them  from  the  estate  and  property;  which  last-mentioned 'fifth  share  of  the 


*  Present : — Lord  Westbury,  Sir  James  William  Colvile.  and  Sir  Joseph  Napier. 
Bart.     Assessor, — Sir  Lawrence  Peel. 
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accretions  was  devised  and  bequeathed  by  the  Will  of  Major  Janit's  Skinner  to  the 
Appellant,  and  his  Son,  the  infant,  James  Skinner. 

The  printi)ial  (|uestions  raised  by  the  suit  and  adjudicated  on  in  the  Courts 
below  were: — First,  wliether  it  W'as  the  inti'iilion  of  Colonel  Skinner  to  include  in 
the  devise  to  the  Sons'  issue  or  children,  [279]  their  illegitimate  children,  and  in 
particular,  whether  the  above-named  infant,  James  Skinner,  was  entitled  to  the 
moiety  of  the  fifth  part  or  share  of  his  Father's  interest  in  the  estate  and  jiroperty, 
upon  his  death,  under  the  devise  ;  and  secondly,  whether  the  fifth  part  or  share  of  his 
Father  in  the  subsequently  purchased  and  acquired  estate  and  property  passed 
by  the  devise  tiiereof  in  his  Will  to  the  Appellant  and  his  infant  Sou,  or  whether, 
as  was  contended  bj-  the  Respondent,  Orde,  tlie  same  was  to  be  considered  as  an 
increment  to  the  original  estate,  because  purchased  by  means  of  tiie  income  arising 
therefrom,  and  as  such  was  to  be  considered  subject  to  the  limitations  and  con- 
dition affecting  the  estate  contained  in  the  Will  of  Colonel  Skinner. 

By  the-  decree  of  the  Officiating  Deputy  Commissioner  of  the  Hissar  Division 
in  the  Punjaub,  both  these  questions  were  decided  in  favour  of  the  Appellant  and 
her  infant  Son  ;  but  on  appeal  therefrom  the  same  was  reversed  by  the  (^tticiatini;- 
Commissioner  and  Superintending  Civil  Judge,  and  on  appeal  brought  from  such 
decree  of  reversal  was  rejected  by  the  Judicial  Commissioner  of  the  Punjaub.  The 
effect  of  these  decrees,  now  appealed  from,  decided  against  their  claims  in  ioto,  hold- 
ing that  illegitimate  children  were  excluded  by  the  Will  of  Colonel  Skinner,  and  that 
the  estate  and  property  purchased  and  acquired  after  his  death  was  to  be  considered 
as  an  increment  to,  and,  tlierefore,  as  part  and  parcel  of  his  original  estate,  and  so 
subject  to  the  limitations  and  conditions  therein  contained. 

Tlie  facts  of  the  case  were  as  follows:  — 

Colonel  James  Skinner,  C.B.,  was  an  Indian  soldier  of  fortune,  and  liad.  for 
military  services  performed  to  the  East  India  Company,  obtained  from  [280]  Govern- 
ment, in  the  beginning  of  the  present  century,  an  Altumgah  grant  of  a  large 
zemindary  situate  in  the  Boolundshuhur  District  in  the  North-Western  Provinces. 
He  had  also,  by  purchases  made  in  his  lifetime,  acquired  considerable  other  landed 
and  house  property  ;  and  he  possessed  at  his  death  many  villages,  on  leases,  some 
granted  to  him  by  the  Government,  and  others  by  other  proprietors.  A  portion 
of  the  property  was  situate  in  the  Delhi  territory,  which,  at  the  time  of  the  com- 
mencement of  the  suit  in  which  the  present  appeal  has  arisen,  was  under  the  adminis- 
tration of  British  Officers  forming  tlie  Punjaub  Government. 

It  appeared  that  the  management  of  the  estate  was  carried  on  at  Hausee,  in 
the  Hissar  District.  It  further  appeared  that  a  renewed  grant  of  the  zemindary 
and  the  villages  therein  contained  was  made  by  the  Marquis  of  Hastings,  the  then 
Governor-General  in  Council,  to  take  effect  from  the  conmiencenient  of  the  3'ear 
1226  Fusly  era,  corresponding  with  the  15th  of  September,  1818,  in  Altumgah,  in 
the  following  terms: — "To  Colonel  Skinner,  and  his  heirs  after  him,  or  to  such 
persons  as  he  may  devise  by  his  last  Will  and  Testament,  or  bj'  any  other  valid 
instrument,  with  their  heirs,  in  the  proportions  in  which  he  may  devise  the  same  to 
them  respectively,  so  that  each  holding  and  enjoying  his  own  share  shall  conform 
himself  to  the  dispositions  of  the  said  Will.'' 

Colonel  Skinner  died  in  December,  1841,  domiciled  in  the  North-Western  Pro- 
vinces, in  possession  of  tlie  Altumgah  zemindary,  and  other  lauded  property,  includ- 
ing the  leased  villages,  as  well  as  of  considerable  personal  property,  leaving  him  sur- 
viving no  [281]  legitimate  children,  but  leaving  five  illegitimate  and  acknowledged 
Sons,  namely,  Josc]ih  and  James,  and  the  Respondents,  Hercules,  Alexander,  and 
Thomas,  and  two  illegitimate  Daughters  named  Louisa  and  Elizabeth,  and  one 
(Granddaughter,  the  Respondent.  Orde,  the  only  legitimate  Daughter  of  his  Son, 
James  Skinner. 

It  appeared  that  Colonel  Skinner  was  himself  illegitimate,  born  in  India  ;  and 
that  all  the  children  of  his  Sons  (with  the  exception  only  of  the  Respondent,  Orde) 
were  likewise  illegitimate. 

Colonel  Skinner  made  a  Will,  dated  the  10th  of  May,  1841,  disposing  of  the 
whole  of  his  immoveable  and  moveable  estate  and  property,  which  Will  was  proved, 
and  a  certificate  of  administration  of  his  estate  and  property  was  obtained  from  the 
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proper  Court   liy  Josfpli   Skinner   and   JaniL's   Skinner,   two  nt'   tiie   Executors   und 
Managers. 

Tlie  important  clauses  in  tlie  Will  wliieli  the  question  raised  by  the  suit  ati'eeted. 
were  as  follows  :  — 

'■  I  will  and  bequeath  the  rest  ot  my  prnperty,  of  whatever  nature,  1  may  die 
possessed  of,  or  may  be  coming'  to  nie  l)y  gift,  \Vill,  or  as  heir-at-law,  or  in  anj'  other 
manner,  to  my  Suns,  Jose]>h,  James,  Hercules,  Alexander,  and  Thomas  Skinner,  nr 
the  surviving  heirs  of  them,  in  equal  shares  or  dividends,"  and  then,  after  giving 
certain  s]iecitic  legacies,  prdceeded  in  these  terms: — "I  leave  and  iiequeath  the 
income  of  my  Altumgaii,  zemindary,  and  Theka  villages,  gardens  and  houses,  to  my 
five  Sons  iierein  named,  Joseph,  James,  Hercules,  Alexander,  and  Tliomas  Skinner,  to 
share  alike,  none  of  them  to  have  the  power  or  option  (even  if  they  all  agree)  to 
sell  or  divide  any  landed  property  of  the  Altumgah  or  [282]  zemindary.  One  of 
niv  Sons,  wliichever  is  most  tit,  or  whoever  I  may  name  hereafter,  is  to  manage 
the  whole  concern,  for  which  trouble  he  is  to  get  10  per  cent,  from  the  whole  income, 
and  he  is  bound  to  show  a  faithful  account  current  yearly  to  his  Brothers. 

"  Should  they  like  to  live  together,  they  may  live  at  Belaspoor.  and  build  Houses 
with  mutual  consent  in  the  Altumgah  or  zemindary. 

"  Should  my  personal  property  not  pay  off  all  my  debts,  they  may  sell  my  House 
at  Delhi,  and  my  garden  at  Trevelliam  (Umge  ;  but  should  the  personal  [iroperty 
pay  the  debts,  the  house  to  be  rented,  and  the  rent,  after  paying  for  the  yearly 
repairs,  to  be  divided  amongst  my  five  Sons. 

"  In  the  event  of  the  deatli  of  any  of  my  boys  previously  to  attaining  the  age 
of  twenty-one  years,  without  issue,  his  or  their  portion  of  portions  of  the  Altumgah, 
zemindaiT.  and  Theka  villages  shall  revert  to  the  surviving  Brothers  for  the  benefit 
of  the  surviv<irs  and  their  heirs,  and  his  or  tlieir  portion  or  portions  of  other  pro- 
perty willed  by  me  shall  l)e  equally  divided  amongst  all  my  surviving  male 
children. 

"  I  will  and  declare  that  it  is  my  intention  and  meaning,  that  in  the  event  of  all 
or  any  of  my  aforementioned  Sons,  Joseph,  James,  Hercules,  Alexander,  and  Thomas 
Skinner,  dying  and  leaving  issue,  or  children,  that  the  share  of  the  Fathers  shall 
devolve  on  the  issue,  or  children',  to  be  by  them  divided  in  equal  shares. 

"  1  will  and  declare  that  in  the  event  of  the  death  of  all  my  reinited  children. 
Joseph.  James.  Hercules.  Alexander,  and  Thomas  Skinner,  and  without  issue,  that 
my  Altumgah  rights,  zemindai'y.  Theka  villages.  [283]  and  all  and  every  of  the  sums 
bequeathed,  and  eventually  bequeathed  to  them,  shall  devolve  to  my  Daughters, 
Louisa  and  Elizabeth,  and  to  my  Granddaughter  Sophy,  or  their  lawful  issues, 
to  mv  late  Brother.  Major  Robert  Skinner's  children,  and  their  issues,  in  equal  shares 
and  dividends." 

Colonel  Skinner  died  in  December.  1841,  leaving  his  five  Sons  mentioned  in 
his  Will  surviving,  who  thereupon  took  possession  of  the  estate  left  by  their 
Father. 

On  tlie  25th  of  October.  1855.  the  eldest  Son,  Joseph  Skinner,  died,  and  George 
Skinner,  claiming  to  be  his  Son,  applied  for  a  certificate  to  his  Father's  estate. 
This  was  assented  to  by  his  Uncles  Thomas,  Alexander  (one  of  the  Respondents)  and 
James,  but  opposed  by  Hercules  on  the  ground  of  George  being  illegitimate:  this 
(ibjoction  was  overruled,  and  a  certificate  allowing  him  to  collect  tlie  debts  of  the 
deceased  Joseph  was  granted.  It  appeared  that  George  remained  in  possession  of 
his  Father's  share  for  several  years,  and  was  killed  at  Delhi  in  May.  1857.  leaving  a 
Wife  and  Daughter,  the  Respondents,  Helen  and  Victoria  Skinner. 

The  second  Son.  Major  .James  Skinner,  was  during  his  Father's  lifetime  married 
to  Sophia  Barlow,  by  which  marriage  he  had  one  Daughter  only,  the  Respondent, 
Orde.  He  also  cohabited  with  his  Wife's  eldest  Sister,  Charlotte,  by  whom  he  had  a 
Son,  Stewart,  and  also  with  the  Ap]iellant.  his  Wife's  other  Sister,  bv  whom  he  had 
a  Son.  James,  the  infant  in  the  suit. 

On  the  10th  of  November.  1859,  Major  Skinner  made  his  Will,  the  only  material 
[■arts  whereof  were  as  follows  :  — 

[284]  "  I  give,  devise,  and  bequeath  my  share  of  the  landed  interests  devised 
to  me  In-  the  last  Will  and  Testament  of  my  late  Father,  Colonel  James  Skinner, 
dated  Hausie,  10th  May,  1841.  consisting  of  Altumgah.  zemindary.  Theka  villages. 
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Indigo  Factories,  Houses,  and  other  lands  specitied  therein,  also  all  and  every  sum 
and  sums  of  money  which  may  be  due  to  me  at  the  time  of  my  decease,  and  also 
all  01  her  debts,  or  money,  or  Bonds,  or  other  securities,  to  be  equally  divided  between 
my  I'augiiter,  Mrs,  Sophia  Eveline  Orde  and  my  Son  James,  and  to  their  descend- 
ants in  perpetuity,  and  a  salary  of  Rs.  100  per  month  to  their  respective  Mothers, 
Mrs.  Sophia  Elizabeth  Skinner  and  Fanny  Barlow,  alias  Villaetee  Begum,  which  on 
their  demise  is  to  revert  respectively  to  their  children  above  named,  viz.,  Mrs. 
Skinner's,  to  my  Daughter,  Mrs.  Orde,  and  Fanny  Barlow's  (alias  Villaetee  Begum),  to 
my  Son  James,  and  likewise,  in  case  of  the  decease  of  the  children  without  issue  or 
descendants,  their  share  is  to  revert  respectively  to  their  Mothers,  as  above  men- 
tioned. And  I  request  my  Executors  will  adopt  measures  to  carry  these  my  last 
wishes  into  effect,  as  also  to  pay  for  my  Son  James's  schooling  and  maintenance  as 
long  as  he  is  a  minor,  and  to  invest  the  surplus  of  his  share  in  the  best  Govern- 
ment loan  that  may  then  be  open,  and  to  be  made  over  to  him  on  his  attaining  the 
age  of  maturity,  or  twenty-one  years.  As  my  Son,  James,  is  not  educated,  or  other- 
w  ise  provided  for,  I  leave  and  bequeath  to  him  and  to  his  Mother,  Fanny  Barlow, 
alias  Villaetee  Begum,  the  whole  of  the  villages,  landed  property,  etc.,  etc.,  etc.,  which 
liave  been  purchased  for  the  estate  since  the  late  Colonel  Skinner's  demise,  and  in 
which  I  have  a  fifth  share,  [285]  as  also  my  Hou.se,  out-offices,  and  other  lands  at 
Hausie,  and  on  their  demise  the  share  of  one  to  devolve  on  the  other,  if  my  Son, 
James,  may  die  without  issue  or  descendants.  Should  I  happen  to  die  in  debt,  I 
ardently  hope  and  beseech  my  Executors  to  effect  such  arrangement  and  compromise 
with  my  Creditors  as  will  not  prevent  the  above  legacies  from  being  carried  into 
effect,  otherwise  to  make  a  proportionate  deduction  from  the  share  or  income  of 
each  legatee." 

Major  Skinner  died  in  1861  without  having  revoked  his  Will,  leaving  him  sur- 
viving, his  Wife,  Sophia,  his  legitimate  Daughter,  Orde,  his  Wife's  Sister  (the 
Appellant),  and  his  illegitimate  Son,  James.  Various  proceedings  took  place  in 
the  Revenue  Courts  as  to  the  substitution  in  the  Government  Books  of  the  name 
of  his  Son,  James,  in  the  place  of  that  of  Major  Skinner.  On  the  8th  of  October, 
1861,  an  application  was  made  in  the  Judge's  Court  by  Major  Skinner's  Wife. 
Sophia,  and  his  Daughter,  the  Respondent,  Orde,  for  a  certificate  to  be  granted  to 
them  under  the  Act,  No.  XXVII. ,  of  1860,  to  administer  to  the  estate  of  Major 
Skinner.  This  application  was  opposed  by  the  Appellant  on  behalf  of  herself  and 
her  minor  Son,  James.  The  Will  was  relied  upon  by  her,  and  the  question  of  its 
validity  discussed  before  the  Judge,  who,  on  the  20th  of  December,  1861,  decided 
in  favour  of  granting  the  certificate  to  the  Respondent,  Orde.  Against  that 
decision  the  Appellant  appealed  to  the  Sudder  Dewanny  Adawlut,  which  Court,  in 
July,  186"2.  confirmed  the  decision  of  the  Judge. 

On  the  4th  of  June,  1863,  the  Appellant  commenced  tlie  suit  out  of  which  the 
present  ajipeal  [286]  arose  by  filing  on  behalf  of  herself  and  her  Son.  James,  a 
plaint  in  the  Deputy-Commissioner's  Court  against  the  Respondents.  The  object 
of  the  plaint  was  to  have  Major  Skinner's  Will  declared  valid,  and  to  have  a  decree 
for  possession  of  one-tenth  of  the  whole  estate  left  by  Colonel  Skinner,  and  one-fifth 
of  subsequently  acquired  property. 

At  the  hearing  it  was  contended,  that  Major  Skinner  had  no  power  to  make  a 
Will  affecting  the  property  acquired  from  Colonel  Skinner,  and  while  he  admitted 
the  right  of  the  children  of  Major  Skinner  to  succeed  to  the  property,  both  original 
and  conjointly  acquired,  of  the  estate  by  virtue  of  Colonel  Skinner's  Will,  denied 
the  claim  made  by  the  Appellant,  Fanny  Barlow,  to  any  portion  of  the  property 
or  interest  therein  whatsoever. 

The  following  issues  were  recorded  :  "  The  meaning  of  the  parties  having  now 
been  satisfactorily  ascertained  by  careful  examination,  the  issues  may  be  determined. 
On  law  tiiere  was  none.  On  fact,  the  following: — First,  did  the  original  Testator 
contemplate  the  exclusion  of  illegitimate  offspring  or  i.ssue,  in  favour  of  legitimate? 
Second,  is  there  any  recognizable  difference  between  the  original  estate  or  inherit- 
ance, and  that  subsequently  acquired?  Third,  had  Major  Skinner  the  power  of 
devising  anj^  portion  of  his  interest  in  the  Skinner  estate;  and  if  so.  what  portion? 
Fourth,  had  Major  Skinner  the  mental  capacity  requisite  for  the  preparation  and 
execution  of  a  Will?     As  regards  the  first  issue,  it  is  to  be  determined  by  the  Will 
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itself,  as  eacli  party  construes  it  suitably  to  his  own  views,  and  the  construction  is 
open  to  argument;  botli  parties  have  filed  their  proofs,  wliich  are  altogether  docu- 
mentary. [287]  On  the  second  issue,  the  proof  rests  on  the  Plaintiffs:  they  will 
tile  their  documentary  proofs,  and  produce  certain  documents  named  in  the  Ilissai' 
record  Office  and  Skinner  estate  Office.  The  third  issue  is  to  be  decided  by  the 
Court  on  discovering  the  tenor  of  the  Will.  The  fourth  issue,  the  Attorney  of 
.Sophia  Orde  will  prove.' 

From  the  evidence  given  in  the  suit  the  capacity  of  Major  James  Skinner  to 
make  and  execute  his  Will  was  distinctly  proved. 

The  hearing  took  place  on  the  13th  of  October,  186."5,  before  J.  Home,  Esq.,  the 
Officiating  Deputy  Commissioner  of  Hissar,  when  he  gave  judgment,  finding  for  the 
Plaintiffs  on  all  the  four  issues,  and  decreeing  the  property  claimed  in  full;  and  as 
to  costs,  ordered  each  party  to  pay  their  costs,  except  the  Defendant,  Khially 
Ram.     On  the  first  issue  the  judgment  was  in  these  terms:  — 

"  The  all-important  point  to  l)e  determined  in  this  case  is,  what  was  the  intention 
of  the  original  Testator,  as  ascertained  by  the  terms  of  his  Willi  I  have  given  tho 
sid>ject  careful  consideration,  and  it  is  with  much  diffidence  that  I  felt  myself  forced 
to  a  conclusion  other  than  that  expressed  by  a  very  high  legal  authority.  It  is, 
however,  satisfactory  to  know  that  this  is,  as  it  were,  but  a  preliminary  inquiry, 
since  the  decision  will  certainly  be  appealed.  The  Devisor's  words,  I  would  observe, 
ill  limine,  must  be  their  own  exponent;  if  the  context  of  the  Will  should,  as  I 
believe,  disclose  the  Testator's  intention,  no  quantity  of  parole  evidence  can  be 
allowed  to  contradict  their  import.  It  is  obvious  that  one  of  the  Testator's  leading 
motives  was  to  perpetuate  his  name;  for  he  not  only  prohibits  the  division  of  the 
[288]  estate  under  all  circumstances,  but  he  bequeaths  merely  the  '  income  '  thereof 
to  his  Sons,  and  after  them  to  their  surviving  male  children  ;  and  this  provision  is 
repeated  and  qualified  by  the  succeeding  paragraphs,  wherein  it  is  provided  that 
the  share  of  the  Father  shall  devolve  on  the  children — '  to  be  by  them  divided  in 
equal  shares.'  He  jjrovides  for  the  continual  management  of  the  undivided  pro- 
perty, and  directs  the  preservation  of  his  war  trophies  and  presents  in  the  paternal 
Hall  at  Belaspore,  as  a  lasting  memorial  of  him.  The  same  sentiment  pervades  his 
dispositon  of  his  Brother  Robert's  estate,  '  My  will  and  intention  being  that  the 
said  .Jageer  shall  continue  to  the  nearest  of  blood  in  perpetuity.  Now,  the  per- 
petuation of  the  Testator's  name  could  he  only  tlirough  male  children  :  hence  his 
specification — *  all  my  surviving  male  children.'  We  see  that  after  providing  foi- 
the  distribution  of  the  property  amongst  his  direct  male  issue,  he  goes  on  to  bestow 
it  on  his  Daughters  and  Granddaughter  Sophia  (Mrs.  Orde)  by  name,  and  the  col- 
lateral heir.s — the  issue  of  his  Brother  Robert.  Now,  the  wording  of  this  clause 
certainly  does  convey,  as  conclusively  as  it  can  be  ascertained,  the  intention  of  the 
Testator;  among  them  Sophia  Orde  is  the  only  child  born  in  wedlock;  she  is  near 
to  him  in  the  ties  of  consanguinity,  and  yet  he  gives  her  no  preference  over  the 
children  of  Robert  Skinner,  who  are  all  illegitimate,  but  bequeaths  the  property  to 
them  in  '  equal  shares  and  dividends.'  Here,  then.  Colonel  Skinner  gave  no  pre- 
cedence to  the  law  of  legitimacy;  indeed,  if  the  word  '  lawful,'  as  used  in  conjunction 
with  the  word  '  issues,'  of  the  female  conditional  Devisees,  is  not  accidental,  it 
would  appear  as  if  the  [289]  Testator  disregarded  the  illegitimacy  of  his  Son's 
offspring,  but  scrupulously  barred  the  succession  of  other  than  his  Daughter's 
legitimate  offspring.  The  Plaintiffs  lay  stress  upon  this  phrase — 'lawful  issue;' 
and  I  admit,  that  without  giving  it  any  undue  weight,  it  is  a  qualification  perfectly 
consistent  with  man's  instincts  and  conventional  laws,  which  condone  the  adultery 
of  a  man,  while  punishing  ruthlessly  the  unchastity  of  a  woman.  It  is  deposed  by 
Major  H.  Skinner,  and  by  Thomas  Skinner  and  George  Everett,  that  at  the  time 
of  the  execution  of  Colonel  Skinner's  Will,  George  and  Joseph,  illegitimate  children 
of  Joseph  Skinner,  the  eldest  Son  of  the  Testator,  were  living,  and  yet  it  is  seen 
that  Colonel  Skinner  did  not  exclude  them  from  his  Will ;  and  from  this  fact,  coupled 
■with  the  fact  of  his  open  recognition  of  George,  the  illegitimate  Son,  deposed  to  by 
the  foregoing,  the  inference  is,  that  the  Testator  did  not  consider  illegitimacy  a 
sufficient  reason  for  their  exclusion  from  social  and  hereditable  rights."  The  judg- 
ment then  further  proceeded  under  this  issue  as  follows: — "We  see  that  on  the 
death  of  Joseph,   George,   his   illegitimate   Son,   inherited,   three   of   the  Brothers 
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supporting;  his  claim,  and  Heicules  alone  dissenting;  Ijut  Hercules  is  married  and 
lias  lawful  issue,  and  this  may,  insensibly  to  him,  have  biassed  his  judgment  in 
this  matter.  In  reference  to  the  plea,  tiiat  even  if  illegitimate  children  are  en- 
titled to  inherit  by  the  Will  of  Colonel  Skinner,  he  could  never  have  designed  that 
the  fruit  of  an  incestuous  intercourse  should  deljar  the  legitimate  offspring  from 
their  rights,  I  must  confess  I  do  not  see  its  force.  I  observe,  however,  that  the 
Judge  of  Meerut  took  this  view.  I  consider  that  we  are  not  to  determine  the  [290] 
issue  on  ethical  grounds,  but  on  the  terms  of  the  Will  and  by  the  analogies  it 
contains.  There  we  find  that  illegitimacy  is  recognized,  and  no  expression  or 
allusion  is  used  subversive  to  the  claim  of  the  Plaintifi";  the  right  of  this  Minor, 
therefore,  may  be  admitted  by  implication.  This  deduction,  however  hostile  to 
morality,  is.  I  believe,  conformable  to  the  terms  of  the  Will,  to  which  implicit 
deference,  as  long  as  the  Will  in  its  entirety  is  upheld,  is  due.  If  the  circumstance 
jileaded  by  Defendants,  of  the  Boy  James,  the  child  of  an  incestuous  intercourse, 
acting  as  a  bar  to  the  succession  of  the  legitimate  heir,  is  an  aggravation  of  tlie 
evil  of  recognizing  illegitimacy  never  contemplated  by  the  original  Testator,  it  is 
no  part  of  the  Judge  to  amend  it."  On  the  second  issue  the  judgment  proceeded: 
— "As  regards  the  increase  in  landed  property,  the  Defendants  do  not  dispute  it; 
tiieir  only  plea  is,  that  such  increase  has  become  by  simple  accretion  an  integral 
part  of  the  estate.  Ale.^ander  Skinner  admits,  that  the  proceeds  of  the  estate 
are  divisible  by  the  co-sharers  ;  but  he  appears  to  argue,  that  because  some  of  these 
proceeds  were  spent  by  the  Manager  in  the  acquisition  of  additional  lands  without 
consulting  the  co-sharers,  this  fortuitous  circumstance  places  the  lands  purchased 
witli  tliis  money,  rightly  within  the  co-sharers'  control,  beyond  their  control  or 
disposiil.  This  doctrine  is  as  untenable  as  novel.  That  the  acquired  property  is 
a  reality  and  no  fiction  is  clearly  ascertained  by  the  long  list  filed  by  the  Plaintiffs, 
consisting  of  some  ninety  villages,  worth,  according  to  Kliialy  Rani's  valuation, 
and  not  challenged  by  the  other  Defendants,  two  and  a  half  lakhs.  It  is  deposed  by 
him,  and  he  was  intimately  associated  [291]  with  the  transactions  of  the  estate 
during  the  life-time  of  Major  James  Skinner,  and  he  is  still  a  confidential  Agent  of 
the  co-parceners  in  the  estate,  that  whereas  the  original  estate  was  involved  to  the 
extent  of  eleven  lakhs  at  the  time  of  the  decease  of  Colonel  Skinner,  all  this  debt 
was,  by  I860,  cleared  off,  with  the  exception  of  a  little  more  than  a  lakh,  in  addition 
to  which  all  these  lands  were  acquired.  Subsequent  to  Major  James  Skinner's 
decease  four  lakhs  of  money  were  borrowed  from  Luchmee  Chund.  the  Muthro, 
Banker,  but  the  main  portion  of  this  was  employed  in  the  liquidation  of  the  debts  of 
the  co-sharers.  How  far  the  acquired  jjroperty  may  be  liable  for  this  debt  is  not 
now  a  question  raised,  and,  therefore,  not  considered,  but  it  appears  that  the 
Bond  has  primary  reference  to  the  original  estate.  The  ascertainment  of  what  is 
and  what  is  not  property  accruing  to  the  co-sharers  after  the  demise  of  the  original 
Testator  can  be  a  matter  of  no  difficulty.  A  list  already  exi,sts,  drawn  out  by 
orders  of  Major  Hercules  Skinner,  of  which  Alexander  Skinner,  Defendant,  the 
officiating  Manager,  admits  a  copy,  and  it  is  presumed  correct,  since  it  is  not 
challenged,  is  filed  with  the  plaint.  If  there  is  anj'  error  in  this  list  it  can  form  the 
subject  of  objection  on  the  execution  of  the  decree  which  will  issue  in  this  ease  ;  at 
the  present  time  the  principle  is  the  important  point.  "  On  the  third  issue  he 
held,  that  "  As  regards  the  third  issue,  or  the  authoritj'  of  Major  James  Skinner 
to  make  a  Will  disposing  of  this  property,  I  conceive  that  he  had  no  right,  under 
the  provisions  of  his  Father's  Will,  to  dispo.se  of  any  portion  of  the  original  estate. 
The  issue  found  in  favour  of  the  Boy  James  is  by  the  Will  of  the  original  Testator, 
[292]  and  quite  independent  of  the  Will  of  Major  James  Skinner.  But  that  he 
had  power  over  the  acquired  property  there  can  be  no  doubt,  for,  as  pertinently 
observed  by  the  Judge  of  Meerut,  '  A  man  may  do  as  he  likes  with  his  own.'  The 
matter  is  susceptible  of  further  elucidation,  but  the  opinions  of  the  Civil  Courts  of 
Delhi  and  Meerut,  ride  Robucarree  of  the  11th  of  August,  1860,  and  judgment  of 
December,  1861,  concur,  and  tlie  question  is  it.self  oljvious.'"  On  the  fourth  issue, 
as  to  the  mental  capacity  of  Major  James  Skinner  at  the  time  of  the  execution  of 
his  Will,  the  Court  held,  that  he  was  of  full  testamentary  capacity,  and  the  judgment 
then  concluded: — "  I  consider  that  Colonel  Skinner  \)y  his  Will  gave  no  preference 
to  legitimate  heirs  over  illegitimate  :  that  there  is  a  dift'erence  between  the  sub- 
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sequently  acquired  property  and  tlio  original  estate;  that  Major  James  .Skinner 
laid  tlie  power  to  will  away  this  acquired  property.  l)Ut  no  otiier  portion  ;  and  that 
lie  was  (iossessed  of  mental  capacity  to  make  a  Will ;  I,  tlierefore,  find  for  the  Plain- 
tiff on  all  the  issues,  and  the  property  claimed  is  decreed  in  full." 

Tlie  Respondent.  Orde,  appealed  to  the  Civil  Court  of  Hissar. 

The  ajqieal  was  heard  before  J.  Nasmytli,  Esq.,  Officiating  Commissioner, 
Superintendent,  and  Civil  .Judge  of  Hissar,  who,  on  the  26th  of  January,  18G4, 
reversed  the  decree  of  the  Lower  Court  on  the  three  following  points: — First,  the 
legal  inability  of  the  late  Major  James  Skinner  to  beipieath  property  already 
entailed;  second,  the  objection  to  the  construction  of  the  Lower  Court  in  regard 
to  the  intention  of  the  late  Colonel  Skinner  as  regards  the  term  '  issue  or  children  ;  ' 
and  tliird.  the  objection  to  the  ruling  of  [293]  tlie  Lower  Court  to  the  effect,  that 
landed  proiierty  purchased  for  the  estate,  from  the  estate  proceeds  (before  dividend 
of  net  profits),  subsequent  to  the  demise  of  the  late  Colonel  Skinner,  was  unfettered 
by  the  limitation  placed  on  the  succession  in  the  Will  of  Colonel  Skinner,  and  was 
at  the  absolute  disposal,  according  to  las  share,  of  each  co-sharer. 

With  respect  to  tlie  first  point,  the  judgment  stated: — "'It  seem.s  clear  to  tlie 
Court,  that  the  late  Major  James  Skinner  was  not  empowered  to  devise  his  share  in 
the  Skinner  estate  otherwise  than  had  been  provided  for  by  the  Will  of  his 
Father,  the  late  Colonel  Skinner.  His  power  to  bequeath  was  confined  to  the 
personalty,  and  to  any  real  property  which  he  may  personally  have  acquired.  A 
distinction  has  been  drawn  by  the  Lower  Court  in  regard  to  the  estate,  between 
property  stricth'  ancestral,  and  tliat  subsequently  purchased  for  the  estate  from 
the  estate  proceeds,  which  question  will  more  ai>propriately  come  under  notice  when 
considering  the  tiiird  plea  of  appeal."  As  to  tlie  second  point,  the  judgment  pro- 
ceeded:— "The  amliiguity  and  obscurity  of  the  late  Colonel  Skinner's  Will  in  this 
respect  are  remarkable.  For  reasons  explained  at  some  length,  tlie  Lower  Court 
has  recorded  an  opinion  and  judgment  in  favour  of  the  construction,  that  legitimate 
and  illegitimate  issue  should  share  equally  in  the  succession.  This  decision  is 
based  on  what  the  Lower  Court  conceived  to  be  the  intention  of  tiie  Testator,  as 
gathered  from  the  context  of  the  Will  and  the  usage  of  the  family.  To  the  appellate 
Court,  however,  it  appears  that  this  inference  is  by  no  means  evident,  or  even 
probable,  from  the  context;  the  occurrence  of  the  term  'lawful,'  as  applied  to  the 
[294]  female  issue  in  the  succeeding  clause  of  the  Will  does  not  seem  sufficient  to 
warrant  the  conclusion,  that  the  omission  of  that  term  elsewhere  implies  a  recognition 
of  illegitimate  issue  as  regards  the  male  branch  of  the  family.  The  .strict  and 
primary  meaning  of  the  term  '  issue  or  children,"  w^hen  used  in  a  document  such  as 
this,  and  with  no  distinct  declaration  of.  or  obvious  allusion  to,  contrary  intention, 
can,  it  seems  to  the  appellate  Court,  only  be  legitimate  issue  or  children — i.e.,  born 
in  wedlock.  It  appears  also  in  the  highest  degree  improbalile.  that  the  late  Colonel 
Skinner  (whatever  may  have  been  his  own  domestic  relations)  could  have  desired, 
to  the  manifest  detriment  of  his  Sons  and  their  legitimate  heirs,  his  own  daughters 
and  their  lawful  issue,  and  the  legitimate  female  child  of  his  Son  James,  who  is 
specially  mentioned  in  the  Will,  that  the  inheritance  (which  he  was  .so  anxious 
should  be  maintained  in  its  integrity,  and  of  which  he  so  strictly  forbids  even  the 
partition)  sliould  be  frittered  away ,  in  innumeralile  shares  on  the  illegitimate 
offspring  of  his  Sons.  The  whole  tenor  of  the  W^ill  appears  to  the  appellate  Court 
to  be  opposed  to  such  a  construction,  and  the  dubious  passages  do  not  seem  to  point, 
with  any  reasonable  probability,  to  any  such  intention.  The  appellate  Court  is 
consequently  of  opinion,  that  '  issue  or  children,'  as  used  in  the  Will,  must  be  held 
to  signify  legitimate  issue  only."  Upon  the  third  point,  the  judgment  proceeded: 
— "  There  is  no  doulit  of  the  fact,  that  property  has  been  added  to  the  estate  sub- 
sequently to  Colonel  Skinner's  death,  partly  by  purchase  and  partly  by  gift  of 
Government.  The  (|uestion  is,  can  such  property  be  regarded  as  absolutely  at 
the  disi)osal  of  the  eo-sliarers,  according  to  [295]  the  share  of  each,  or  is  it  subject 
to  some  restriction  that  limits  the  succession  to  the  property  which  formed  the 
estate  at  the  time  of  Colonel  Skinner's  demise?  With  one  exception,  any  such 
distinction  is  strongly  objected  to  by  the  existing  co-sharers.  The  '  Tlieka  villages  ' 
are  undoulrtedly  covered  by  the  meaning  of  the  Will,  and  as  regards  these,  there 
would  seem  to  be  no  room  for  doubt  that  they  are  in  all  respects  subject  to  the  pro- 
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visions  of  the  entail.  Tlie  property  was  purchased,  prior  to  auy  division  of  profits, 
from  tlie  proceeds  of  the  estate,  with  the  joint  consent  of  the  co-sharers,  expressed  or 
understood,  the  Agent  being  the  Manager  ;  and  without  the  consent  of  all  the  co- 
sharers,  it  does  not  appear  to  the  appellate  Court,  that  this  subsequently  acquired 
property  can  be  regarded  as  circumstanced  otherwise  than  as  the  rest  of  the  entailed 
joint  estate.  The  interest  of  each  .sharer  is  a  life  interest  only.  Even  were  all 
consenting  it  is  by  no  means  clear  that  any  difference  would  be  legallj'  admissible. 
Under  all  the  circumstances  of  the  case,  the  appellate  Court  thinks  it  would  not. 
The  case  of  entailed  estates  in  England,  as  observed  by  the  Lower  Court,  does  not 
seem  analogous,  or  to  ai)ply  in  the  case  of  a  joint  concern,  such  as  the  Skinner  estate. 
Of  course,  landed  projierty  purchased  by  any  sharer  personally  with  his  own 
means  is  '  his  own  '  ;  but  this  is  quite  distinct  from  the  joint  estate  acquisitions 
under  notice.  The  appellate  Court,  therefore,  considers  that  the  distinction  which 
has  been  allowed  by  the  Lower  Courts  is  not  in  this  case  admissible.  It  is  not  within 
the  province  of  this  Court  in  recording  a  judgment  in  this  appeal  case,  to  pass  any 
opinion  as  to  the  particular  claims  of  Mrs.  Orde  to  succeed  to  the  vacant  share, 
which  it  has  [296]  been  herein  ruled  is  not  inheritable  by  illegitimate  issue  or 
children,  and  is  not  divisible  in  the  manner  admitted  by  the  District  Court.  The 
obscurity  of  the  Will  has  already  been  referred  to,  and  a  question,  as  to  whether 
'  issue  or  children  '  was  intended,  as  to  immediate  succession  (as  distinguished 
from  reversionary),  to  be  limited  to  male  heirs,  when  considering  in  conjunction 
clauses  10  and  11  of  the  Will,  miglit  possibly  be  raised.  This  decree,  therefore,  is 
to  be  understood  only  as  applying  to  the  three  issues  as  above  described  ;  and  as 
leaving  the  matter  as  to  who  is  or  who  are  the  immediate  legitimate  heirs  in  tail 
under  the  Will  for  settlement  by  the  family  or  otherwise,  as  they  may  deem  fit." 

The  Appellant  appealed  from  this  decree  to  the  Court  of  the  Judicial  Commis- 
sioner of  the  Punjaub. 

The  hearing  took  place  on  the  21st  of  January,  1865,  before  A.  A.  Roberts,  Esq. 
The  points  urged  on  the  appeal  were: — Fir.st,  that  the  decision  of  the  officiating 
Commissioner  was  opposed  to  the  true  construction  of  the  Will  of  Colonel  Skinner, 
and  to  the  usage  of  the  family.  Secondly,  that  there  was  a  difference  between  the 
estate  left  by  Colonel  Skinner  and  the  after-acquired  property,  and  thirdly,  against 
the  Order  for  payment  of  Costs,  as  the  Commissioner  had  declared  that  the  Re- 
spondent, Orde,  was  not  entitled  to  any  share  in  the  estate  :  and  it  appeared  that 
the  Counsel  for  the  latter  had  moved  the  Court  fpr  a  declaratory  Order  in  favour 
of  her  title. 

The  material  part  of  the  judgment  of  the  Judicial  Commissioner  (A.  A.  Roberts, 
Esq.)  was  in  these  terms  :  "  Colonel  Skinner  unquestionably  had  power  to  entail 
his  estate,  and  he  did  so  in  a  special  manner.  I  concur  with  the  Court  below,  that 
it  was  not  [297]  conqjetent  to  Major  James  Skinner  to  interfere  by  devise  with  the 
succession  to  the  Skinner  estate  (or  to  any  share  of  that  estate),  which  had  already 
been  settled  by  the  Will  of  the  founder  of  the  family  and  of  the  estate.  Secondly, 
the  construction  of  the  Lower  Court,  that  the  words  "  issue  or  children  '  niui5t  be 
held  to  signify  legitimate  children,  is  quite  correct,  as  also  does  the  word  'heirs' 
mean  legitimate  heirs.  Thirdly,  I  also  agree  with  the  Lower  Court  that  the  property 
purchased  prior  to  any  division  of  profits  from  the  proceeds  of  the  estate  by  the 
Manager  or  Managers,  became  a  portion  of  the  entailed  joint  estate,  and  falls 
under  the  provisions  of  Colonel  Skinner's  Will.  As  regards  the  Respondent's 
(Defendant's)  request  for  a  declaratory  Order  in  her  favour,  the  Court  does  not 
understand  on  what  ground  she  seeks  such  an  Order,  but  she  is  of  course  entitled 
to  all  the  benefits  resulting  from  the  decision  of  the  three  issues  raised  between 
her  and  the  Plaintiff,  and  which  are  all  against  the  latter.  This  Court,  at  the  same 
time,  considers  the  remarks  of  the  Lower  Court,  immediately  after  the  decision  on 
the  last  issue,  and  previous  to  aflSrming  the  appeal,  altogether  superfluous.  I  reject 
the  appeal  with  all  costs,  whether  in  this  Court  or  the  Courts  below." 

From  this  decree  of  affirmance  the  present  appeal  was  brought. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — Two  questions  arise, 
first,  upon  the  construction  of  Colonel  Skinner's  Will,  whether  James  Skinner's 
children,  one  of  the  Testator's  five  illegitimate  Sons,  took  under  the  Colonel's  Will 
their  Father's  share  as  [298]  tenants  in  common,  and.  secondlv.  whether  a  fifth  part 
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of  the  accretions  acquired  by  the  Devisees  from  the  surjilus  of  the  Testator's  estate 
after  his  death  did  or  did  not  pass  hy  James  Skinner's  Will. 

With  respect  to  the  first  question,  it  is  clear,  that  it  was  the  intention  of  the 
Testator',  Colonel  Skinner,  by  the  devise  in  his  W^ill  to  his  five  Sons  and  the  "  issue 
or  children  "  of  his  five  Sons,  to  include  their  illegitimate  ciiildren,  and  the  Appel- 
lant is,  therefore,  entitled  to  a  moiety  of  the  fifth  share  of  the  estate  of  Colonel 
Skiuner  under  that  devise.  We  submit,  that  from  the  peculiar  circumstances  in 
this  case.  Colonel  Skinner's  Will  is  not  to  lie  construed  according!:  to  the  technical 
rules  of  English  law  as  applied  to  Wills  made  in  this  Country,  and  tiiat  the  con- 
struction as  to  children,  as  a  class,  cannot  be  imported  into  such  a  Will  as  this. 
The  fact  of  the  Will  being  made  in  the  English  form  is  not  a  sufficient  ground  for 
treating  the  rights  of  the  parties  as  being  governed  bj'  the  English  law.  The 
ruling  authority  is  Ahra/iam  v.  Abraham  (9  Moore's  Ind.  App.  Cases,  19!)),  a  case 
decided  in  this  Court,  where  the  status  of  native  Christians,  known  as  "  East 
Indians,"  in  the  Mofussil,  and  their  rights,  were  fully  considered.  That  case  was 
from  Madras,  and  it  was  held,  that  Mad.  Reg.  II.  of  1802,  sec.  17,  which  enacts, 
that  in  cases  where  no  specific  rule  exists,  the  Judge  is  to  act  according  to  "  justice, 
equity,  and  good  conscience,"  was  applicable  in  a  case  of  succession  to  the  e.state  of 
a  deceased  of  pure  Hindoo  blood  who  had  married  a  European  Wife,  professing 
with  his  family  the  Christian  religion  :  and  the  case  was  decided,  not  according  to 
Hindoo  law,  but  according  to  the  usages  of  the  class  and  family,  to  which  the  de- 
ceased at-[299]-tached  himself,  and  to  whicli  he  belonged.  Tliis  rule  first  occurs 
■in  Ben.  Reg.  III.  of  179.3,  sec.  21,  which  enacts  "that  in  cases  coming  within  the 
jurisdiction  of  Zillah  and  Civil  Courts  for  which  no  specific  rule  may  e.vist,  the 
Judges  are  to  act  according  to  justice,  equit)',  and  good  conscience":  Act, 
Ko.  XXVI.  of  1851.  [bord  Westbury. — Tlie  status  of  the  Testator,  Colonel  Skinner, 
will  determine  the  law  of  construction  to  be  applied  to  his  W^ill.]  His  domicile  was 
the  Xorth-Western  Provinces  of  India,  and  there  is  no  particular  law  of  that  domi- 
cile applicable  to  this  case.  The  Indian  Succession  Act,  No.  X.  of  1865,  sliows  the 
state  of  society  in  India,  and  tlie  effect  of  having  acquired  the  reputation  of  being 
legitimate;  sec.  87  enacts,  that  in  the  absence  of  any  intimation  to  the  contrary,  the 
term  "  child,"  "  Son,"  or  "  Daughter,"  where  there  is  no  legitimate  relative,  is  to 
be  understood  as  legitimate  relative,  or  the  person  who  has  acquired,  at  the  date  of 
the  Will,  the  reputation  of  being  such  relative.  The  principle  of  English  law 
excluding  illegitimate  children  as  a  class,  under  a  gift  to  children,  cannot  be  applied 
as  a  ride  of  "  justice,  equity,  and  good  conscience,"  to  which  the  Courts  of  Colonel 
Skinner's  domicile,  in  the  absence  of  any  particular  law,  are  to  have  recourse.  In 
order  to  arrive  at  the  true  construction  to  be  put  on  this  AVill  we  must  look  to  the 
habits,  condition,  and  status  of  the  Testator.  He  was  himself  illegitimate.  [Lord 
Westbury. — That  fact  is  assumed ;  it  is  not  pleaded.]  The  effect  of  Colonel  Skinner's 
Will  is  to  give  his  five  Sons  an  estate  for  life,  with  remainder  to  their  issue  as 
tenants  in  common.  Tlie  intention  which  the  Testator  liad  in  view  in  using  the 
words  "  issue  or  children  "  is  manifest.  In  directing  that  [300]  in  the  event  of  any 
of  his  Sons  dying,  and  leaving  ''  issue  or  children,"  the  share  of  the  Fathers  should 
devolve  on  the  "  issue  or  children,"  he  meant  children  in  the  wider  natural  sense, 
and  not  strictly  legitimate  children.  [Lord  Westbury. — The  words  are  "  all  my 
surviving  children."  Is  there  anything  in  the  AVill  that  will  justify  us  in  con- 
struing that  as  including  illegitimate  children?]  After  ]iroviding  for  the  division 
of  his  estate  among  his  male  issue,  he  bequeaths  it  to  his  Daughters  and  Grand- 
daughter Sophia,  the  Respondent,  Mrs.  Orde,  by  name,  and  to  the  collateral  issue 
of  liis  Brother,  Robert.  It  is  to  be  observed,  that  the  Respondent,  Orde,  is  the  only 
cliild  born  in  wedlock,  yet  he  gives  her  no  preference  over  the  children  of  Robert, 
who  are  all  illegitimate,  as  he  bequeaths  the  property  to  them  in  "  equal  shares." 
It  would  appear  as  if  the  Testator  disregarded  the  illegitimacy  of  his  Sons'  offspring, 
but  scrupulously  barred  the  succession  of  other  than  his  Daughters'  legitimate 
offspring.  The  fact  that  on  the  death  of  Joseph  Skinner,  George,  his  illegitimate 
child,  succeeded,  is  strongly  in  favour  of  our  contention.  The  evil  of  recognizing 
illegitimacy  was  never  contenqilated  by  Colonel  Skinner. 

As  to  the  second  question,  there  exist     no  grounds  to  support  the  claim,  that 
the  property  acquired   after  Colonel   Skinner's  death  has  become  by  accretion  an 
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integral  part  of  the  original  estate  of  Colonel  Skinner:  Sreemvtty  Soorjemonty 
Dusste  V.  Denobwndoo  Miillick  (6  Moore's  Ind.  App.  Cases,  526;  and  see  9  Moore's 
Ind.  App.  Cases,  123),  whicii  was  recognized  in  Sonatim  Bysack  v.  SreemuUy  Jiiyyut- 
soondrte  Dosstc  (8  Moore's  Ind.  App.  Cases,  66),  and  Bi.ssonauth  [301]  C/i under  v. 
Si-eemutty  Bdinasoondeiy  Dorset  (12  Moore's  Ind.  App.  Cases,  41).  The  Court 
below  rightly  distinguished  between  the  estates  and  the  property  purchased,  or 
otherwise  acquired,  liy  the  five  Sons  subsequent  to  Colonel  Skinner's  death  and  the 
ori"inal  property  and  estate  devised  by  his  Will;  and  it  was  competent  to  each  of 
his  Sons  to  alienate,  and  consequently  it  was  competent  to  Major  Skinner  to  devise, 
his  undivided  one-fifth  share  of  sucli  purcha.sed  property,  which,  we  submit,  passed 
bv  his  Will  to  the  Appellant  and  her  infant  Son  as  the  Devisees  therein  named. 

Mr.  Poutifes  and  Mr.  Xasniith  (Mr.  Prichard  with  them)  for  the  Respondent, 
Orde. — According  to  the  true  construction  of  the  Will  of  Colonel  Skinner,  illegiti- 
mate issue  are  excluded  from  inheritance,  and  the  Judicial  Commissioner  correctly 
interpreted  such  Will  to  that  effect.  If  the  status  of  Colonel  Skinner  and  his  family 
be  considered  in  its  proper  view,  as  representatives  of  a  class  of  British  sulijects 
known  as  •'  East  Indians,"  the  case  of  Abraham  v.  Abraham  (9  Moore's  Ind.  App. 
Cases,  199,  "245)  is  in  our  favour.  In  that  case  the  parties  were  pure  Hindoos,  wIlm 
had  adopted  Christianity,  and  this  Court  held,  that  the  Hindoo  law  did  not  apply: 
a  fortimi  in  this  case  the  English  law  applies.  If  the  English,  law  is  not  to  gciveru 
the  rule  of  construction,  what  law  is'.'  Colonel  Skinner's  Sous  were  not  Hindoos. 
The  custom  of  a  family  is  not  to  be  taken  into  consideration  in  violation  of  law. 
We  submit,  that  the  principles  upon  whicli  English  Courts  e-'iclude  illegitimate 
children,  although  recog-[302]-nized  by  the  Testator,  when  the  devise  is  to  children 
as  a  class,  apply.  The  English  rule  is  not  a  technical  one,  but  reasonable,  and  it  is 
clear  that  designation  is  necessary.  Godfrey  v.  Davis  (6  Ves.  43)  is  an  authority 
to  show,  that  an  illegitimate  child  is  not  entitled  under  the  description  of  a  '"  child  " 
in  a  Will,  though  the  Testator  knew  the  state  of  the  family, — that  there  were  several 
illegitimate  and  no  legitimate  children.  So  in  In  re  StanJey's  Estate  (Law  Pie]i. 
5  Eq.  303),  illegitimate  cliildren  were  held  not  sufficiently  designated  by  the  words 
"next  of  kin"  of  another  illegitimate  child.  The  Vice-Chancellor  Giffard.  in 
In  re  Wells'  Estate  (Law  Rep.  6  Eq.  599),  followed  the  last  case.  There  a  Testator, 
by  his  Will,  after  a  gift  to  his  Son  T.  (who  was  illegitimate),  directed  the  division 
of  his  estate  into  seven  parts,  one  of  which  was  given  to  his  Widow,  and  after  her 
death  to  "  such  of  his  children  to  whom  the  other  six  shares  were  given."  As  to 
those  sis  shares,  the  direction  was  to  pay  them,  "  among  all  my 
children  living  at  my  decease,  except  my  Son  T."  The  Testator  left 
seven  children,  of  whom  five  were  legitimate,  two  (T.  and  A.)  illegiti- 
mate, and  it  was  held,  that  A.  was  not  entitled  to  a  share  as  one 
of  Testator's  children  (a).  The  contention  of  the  Appellant,  that  the  technicalities 
of  construction  applied  to  English  Wills  ought  [303]  not  to  be  imported  into 
Indian  Wills,  as  it  is  based  on  the  assumption  that  the  rule  excluding  illegitimnte 
children  as  a  class  when  described  as  '"  children,"  is  a  mere  arhitrarv'  rule  of  cim- 
struction,  is  unfounded,  as  the  rule  is  founded  on  public  policy,  and  not  confined  to 
England.  [Sir  James  Colvile. — In  the  case  of  Her  Majesty's  I'rncvreur  v.  Bruneaa 
(4  Moore's  P.C.  [N.S.]  Cases,  1)  from  the  Mauritius,  their  Lordships  held,  that  the 
word  "  descendants  "  in  Art.  766  of  the  Code  Civil  of  France  was  not  limited  alone 
to  legitimate  descendants,  but  included  illegitimate  issue.]  Here  the  devise  by  the 
Will  of  Colonel  Skinner  is  not  to  illegitimate  children,  but  to  the  legitimate 
children  of  his  five  Sons,  as  tenants  in  connnon  for  life.  Major  Skinner  left  a 
legitimate  child  and  an  illegitimate  child,  and  made  a  Will  giving  to  them  what 
share  he  had  in  his  Father's  estate  and  subsequently  acquired  property,  which  he 
had  no  power  to  do.  Cooper  v.  Cooper  (2  K.  and  J.  658)  was  a  case  upon  tlie  con- 
struction of   a  Will.       There  the  'Testator  bequeathed   his   residuary  personalty 

(a)  See  also  Hoirarth  v.  Mills  (Law  Rep.  3  Eq.  389).  In  that  case,  there  was  a 
bequest  by  a  single  woman,  who  had  gone  through  the  ceremony  of  marriage  with 
her  deceased  Sister's  Husliand,  in  favour  of  her  children,  "  legitimate  or  otherwise." 
At  the  date  of  the  Will  she  had  one  child  living,  and  several  were  born  afterwards; 
and  the  Vice-Chancellor  Wood  held,  that  the  after-born  children  were  excluded, 
and  that  the  gift  enured  to  the  benefit  onlv  of  the  child  livintr  at  the  date  of  the  Will 
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hetweeii  his?  four  children,  whom  he  named,  to  be  eiiually  divided  between  tliem, 
share  and  share  alike;  and  in  case  of  the  death  of  either  of  them  leaving  issue  the 
issue  of  such  child  was  to  take  the  parent's  share:  but  in  the  event  of  their  dying 
without  leaving  issue,  then  the  share  or  shares  of  one  so  dying  to  form  part  of  the 
residue ;  and  the  Vice-Chaucellor  Wood  held,  that  the  Testator's  children  took  for 
their  respective  lives  only.  This  case  is  referred  to,  as  well  as  the  case  of  Gonliiif/ 
V.  Tuwnsliend  (17  Beav.  245),  in  Hawkins'  Treatise  on  the  Construction  of  Wills, 
p.  259.  It  cannot  be  denied,  that  existing-  illegitimate  children  [304]  uiay  take  as 
personae  deiiiijiuit<it ,  but  it  is  equally  clear,  tliat  illegitimate  children  born  after  the 
death  of  a  Testator  cannot  be  recognized  by  him  and  speciallj-  designated.  In 
lilodwell  V.  Edwards  (Cro.  Eliz.  509)  it  was  lield,  that  a  remainder  to  a  Bastard  not 
in  esse  was  void,  and  tliat  case  was  acted  upon  in  l.oiiuix  v.  W rii/lit  (2  My.  and  K. 
775).  There,  by  deed,  an  estate  was  limited  to  an  after-born  illegitimate  Son  in 
fee;  and  if  he  should  die  before  he  attained  twenty-one,  then  in  fee  to  a  living  ille- 
I'itimate  child,  who  died  an  infant ;  and  an  after-born  illegitimate  t!on  attained  the 
age  of  twenty-one,  and  it  was  declared,  that  the  last  limitation  failed,  and  that  the 
devised  estate  resulted  to  the  heir  of  the  Grantor.  [Lord  Westbury. — But  for  the 
rule  of  religion,  the  term  "  children  "  would  be  He.xible,  and  would  extend  to  un- 
lawful as  well  as  lawful  children.]  No  case  can  be  found  in  which  even  existing 
illegitimate  children  have  been  admitted  to  take  with  legitimate  children.  Irre- 
spective of  the  rule  of  public  policy  recognized  by  the  English  law,  we  .submit,  that 
according  to  the  actual  intention  of  the  Testator,  illegitimate  issue  are  not  in- 
cluded. The  use  of  the  term  "  lawful  "  as  applied  to  the  female  issue  is  not  sufK- 
cient  to  warrant  the  conclusion  that  the  omission  of  that  term  in  other  iiarts  of  the 
Will  implies  a  recognition  of  illegitimate  issue  as  regards  the  male  branch  of  the 
family.  The  general  tenor  of  the  Will  is  opjiosed  to  a  construction  of  the  word 
■■  issue "  as  including  illegitimate  issue,  and  the  passage  containing  the  word 
"lawful"'  does  not  furnisli  any  ground  for  presuming  the  Testator's  intention  of 
including  them. 

[305]  The  next  point  taken  by  the  Appellant  isi  whether  property  subsequently 
acquired  is  to  be  considered  as  an  accretion  to  the  joint  estate,  and  at  the  disposal 
of  the  co-sharers;  we  submit,  that  it  is  to  be  considered  as  an  accretion.  The  estate 
was  a  joint  concern.  The  leases  granted  to  Colonel  Skinner  by  Government  of 
certain  villages  and  lands  expired  at  the  death  of  the  Colonel,  and  although  they 
were  renewed  to  the  Devisees,  yet  such  renewed  leases  were  obtained  by  virtue  of 
the  original  ownership  o4the  devised  estates,  and  in  equity  are  subject  to  the  gifts 
made  by  the  Will  of  the  devised  e.states. 

Mr.  J.  D.  Bell,  for  the  Respondent.  Alexander  Skinner. — With  respect  to  this 
Respondent  the  plaint  was  improperly  framed,  and  he  ought  not  to  have  been 
made  a  party.  His  rights  cannot  be  concluded  by  the  decree  made  in  the  suit. 
Upon  the  merits.  I  submit,  first,  that  Major  Skinner  had  no  power  by  Will  to  alienate, 
affect,  or  incumber  any  of  the  property  derived  Ijy  him  from  his  Father,  Colonel 
Skinner,  or,  secondly,  by  Major  Skinner,  with  respect  to  property  acquired  subse- 
quently to  his  Father's  death,  conjointly  with  the  other  members  of  the  family. 
"Whatever  may  be  the  rights  of  the  infant,  James  Skinner,  and  the  Respondent, 
Orde,  to  share  between  them  the  e.state  of  Major  Skinner,  such  rights  accrued  to 
them  under  the  Will  of  Colonel  Skinner,  independently  of  the  Will  of  Major  Skinner, 
and  the  Appellant  has  no  right  to  any  portion  thereof.  As  to  costs,  it  is  clear  that 
the  Court  below  was  wrong  in  [306]  ordering  co.sts  to  be  paid  by  this  Respondent ; 
on  the  contrary,  being  improiierly  made  a  party,  he  was  entitled  to  costs. 

Mr.  Leith.  in  reply. — ^The  domicil  of  Colonel  Skinner  himself  an  illegitimate  child, 
was  the  North-Western  Provinces  of  India,  which,  at  the  time  of  his  decease,  werr- 
part  of  the  territory  of  the  East  India  Company,  since  annexed  to  the  Punjaub.  All 
the  Devisees  of  the  original  Testator  and  their  children,  with  the  exception  of  Mrs. 
Orde,  were  illegitimate  ;  and  it  is  clear,  in  a  question  of  construction  of  Colonel 
Skinner's  Will,  that  when  he  used  the  words  "  my  children,"  he  meant  his 
"  illegitimate  children."  The  general  principles  of  construction,  in  respect  to  the 
meaning  of  the  words  "  issue  "  and  "  children,"  in  the  authorities  cited,  so  far  as 
relates  to  illegitimate  children  not  taking  as  a  class,  do  not  apply  to  this  case.  The 
Will  itself  was  never  proved,  in  the  sense  in  which  an  English  Will  would  be 
proved    in    England.     The   status   of   Colonel   Skinner   was   not   one  to   which   the 
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technical  rules  of  English  law  applifd :  on  the  contrary,  the  Regulation  and  Act  of 
the  Indian  Le-'islature  provides  for  such  a  case  as  the  present,  when  it  declures  that 
the  Court,  is  lo  determine  "  according  to  justice,  equity,  and  good  conscience." 
lidjn/i  Ihuiodiraunt  Buy  v.  BMiiosoondery  Dahee  (Morton's  Dec.  Sup.  Court.  Cal- 
cutta, 91-3)  was  a  case  of  a  mortgage  by  Hindoos  of  lands  in  the  Mofussil.  and 
the  Supreme  Court  at  Calcutta  held,  that  the  mortgage  deed  was  to  be  governed  by 
the  Hindoo  law,  although  the  conveyance  was  in  the  English  form. 

[307]  At  the  conclusion  of  the  arguments  the  case  stood  over  for  consideration; 
tiieir   Lordships'  judgment  was  pronounced  by 

Lord  Westbury  (March  9,  1870). — The  question  in  this  appeal  depends  ou  the 
construction  and  "legal  effect  of  the  Will  of  Colonel  Jame.s  Skinner,  who  was  an 
Officer  in  the  service  of  the  East  India  Company. 

Colonel  Skinner  died  in  the  month  of  December,  1841,  and  at  the  time  of  his 
death  he  was  resident  and  domiciled  in  the  Delhi  territory,  which  then  formed 
part  of  the  North-Western  Provinces  of  India,  but  which,  after  the  mutiny,  was 
placed  under  the  administration  of  the  Punjaub  Government. 

The  construction  and  effect  of  the  Will,  therefore,  must  depend  on  the  law  of  the 
domicil,  if  that  can  be  a.scertained.  At  the  time  of  the  Colonel's  death  there  was  no 
lex  loci  of  the  Province  in  which  he  was  domiciled,  and  the  law  applicable  to  the 
succession  of  any  individual  depended  on  his  personal  status,  which  again  mainly 
depended  on  his  religion. 

Thus  the  succession  of  an  Hindoo  would,  as  a  general  rule,  fall  to  be  regulated  liy 
Hindoo  law,  and  of  a  Mahomedan  by  Mahomedan  law,  and  of  an  East  Indian 
Christian  by  English  law  ;  but  in  every  case,  for  the  purpose  of  determining  tlie 
4'to*u*  personalis,  regard  was  to  be  had  to  the  mode  of  life  and  habits  of  the 
individual,  and  to  the  usages  of  the  class  or  family  to  which  he  belonged. 

If  no  specific  rule  could  be  ascertained  to  be  applicable  to  the  case,  then  the 
Judges  administering  justice  in  the  Province  were  to  act  "  according  to  justice, 
equity,  and  good  conscience." 

[308]  Such  is  the  substance  of  the  Regulations,  as  explained  in  the  case  of 
Ahrahnin  v.  Abraham  (9  Moore's  Ind.  App.  Cases,  199),  which  were  made  by  the  Ea.st 
India  Company  for  defining  the  jurisdiction  of  the  Courts  of  the  Province  in  which 
Colonel  Skinner  was  domiciled,  and  which  were  in  force  at  the  time  of  his  decease. 

There  is  little  evidence  from  which  the  personal  status  of  Colonel  Skinner  may 
be  ascertained,  beyond  that  which  is  afforded  by  the  Will. 

It  is  stated,  and  there  is  proof,  that  he  was  illegitimate,  being  probably  the  child 
of  a  native  woman  by  an  European  Father.  As  a  Commander  of  a  corps  of  ir- 
regular light  Horse  he  acquired  great  distinction  in  the  Military  service  of  tlie 
East  India  Company,  and,  in  consideration  of  liis  services,  he  obtained  grants  of 
large  landed  estates,  situate  partly  in  the  North-Western  Provinces,  and  partly 
in  the  Territory  of  Delhi. 

The  form  of  a  renewed  grant  of  some  of  these  estates  made  to  Colonel  Skinner 
by  the  Marquis  of  Hastings  when  Governor-General,  may  be  material  to  be  noticed. 
The  grant  was  made  to  the  Colonel  in  "  Altumgah  "  to  take  effect  from  the  beginning 
of  the  year  1226,  Fusly  era,  and  contained  this  special  form  of  limitation,  viz.:  — 
"  To  Colonel  Skinner  and  his  heirs  after  him,  or  to  such  persons  as  he  may  devise 
by  his  last  W^ill  and  testament,  or  by  any  other  valid  instrument,  with  their  heirs, 
in  the  proportions  in  which  he  may  devise  the  same  to  them  respectively,  so  that 
each  holding  and  enjo3'iug  his  own  share  shall  conform  himself  to  the  dispositions 
of  the  said  Will."  Had  the  grant  been  simply  to  the  [309]  Colonel  and  his  heirs 
in  "  Altumgah,"  the  grant  would  have  come  to  an  end  on  the  death  of  the  Colonel 
without  leaving  lawful  issue,  and  the  super-added  special  power  of  testamentarv 
disposition,  therefore,  is  regarded  as  an  indication  that  the  Grantee  was  conscious 
that  he  was  not  likely  to  leave  lawful  issue,  and,  therefore,  obtained  the  grant  of  a 
power  of  disposition.  This  argument,  however,  is  not  of  much  weight.  Colonel 
Skinner  does  not  appear  to  have  been  ever  married,  but  he  seems  to  have  kept 
several  native  women  as  part  of  his  family,  with  whom  he  cohabited  and  by  whom 
he  had  several  children. 
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There  is  nothing  to  indicate  the  religious  belief  or  profession  of  the  Cohmel 
or  of  his  family,  or  what  were  their  liabits  or  usages. 

His  origin  is  unknown:  being  illegitimate,  lie  belonged  to  no  family,  and  all 
that  can  be  collected  is.  that  he  was  probablj-  a  Soldier  of  fortune,  who  rose  by  his 
coura'^e  and  military  skill  to  a  certain  rank  and  distinction  in  the  service  of  the  East 
India  Company. 

It  is  impossible,  under  these  circumstances,  to  attiriu  that  any  particular  law 
is  applicable  to  the  construction  of  the  Colonel's  Will  or  the  regulation  of  his  suc- 
cession. Any  questions  that  may  arise  respecting  them  must,  therefore,  be  deter- 
mined by  the  principles  of  natural  justice. 

In  English  law  there  is  a  technical  rule  of  construction,  that  under  a  testamentary 
"ift,  to  children  as  a  class,  illegitimate  children,  although  recognized  by  a  Testator 
in  his  lifetime,  cannot  be  permitted  to  share  jointly  with  natural  lawful  children; 
and  the  Respondents  contend,  that  this  rule  is  applicable  to  [310]  the  construction 
of  the  XfWl  of  Colonel  Skinner;  but,  for  the  reasons  we  have  already  given,  we  are 
of  opinion,  that  Colonel  Skinner's  succession  is  not  to  be  administered  according  to 
English  law,  and  that  there  is  no  room,  therefore,  for  the  application  of  this 
English  rule  of  construction.  The  word  "  children  "  where  it  occurs  in  Colonel 
Skinner's  Will,  must  be  taken  in  that  sense,  and  receive  that  signification,  in  which 
it  is  plain  from  the  language  of  the  Will,  and  the  dispositions  it  contains,  that  it 
was  used  liy  the  Testator,  that  is  to  say,  its  extent  of  meaning  in  the  vocabulary 
and  mind  of  the  Testator  must  be  determined   in  the  Will  itself. 

The  Testator  had  at  the  times  of  making  his  Will  and  of  his  death,  five  Sons  and 
two  Daughters,  all  of  whom  were  illegitimate,  for  it  .seems  to  be  certain  that  no  rite 
or  ceremony  of  marriage  had  ever  taken  place  between  the  Colonel,  and  any  one  of 
the  Mothers  of  these  children. 

All  of  these  Sons  and  Daughters,  however,  appear  to  have  been  acknowledged 
by  the  Testator  during  his  life  as  his  children,  and  they  are  expressly  called  by  him 
in  his  W'ill  his  "  Sons  and  Daughters." 

Thus  the  Will  begins  with  a  general  gift  ''  to  my  Sons,  Joseph,  James,  Hercules, 
Alexander,  and  Thomas,"  and,  after  giving  various  pensions  to  servants  and  others 
for  life,  the  Testator  directs  that  they  shall  revert  to  my  "  Sons." 

The  Sons  are  again  in  a  sub.sequent  part  of  the  Will  referred  to  under  the  term 
"  male  children,"  and  afterwards  they  are  called  "  my  reputed  children." 

It  appear.sthat  the  Testator  had  a  Brother,  Major  Robert  Skinner,  who,  like  him- 
self, had  never  Ijeen  [311]  married,  but  at  the  date  of  the  Colonel's  Will  was  dead, 
leaving  several  illegitimate  children,  who  had  been  treated  and  acknowledged  by 
their  Father  during  his  lifetime  as  his  children. 

It  appears  also  from  the  Will  of  the  Colonel,  that  he  had  been  appointed  Trustee 
or  Guardian  of  these  children,  and  must  be  taken  to  have  been  well  acquainted  with 
their  real  status,  or  condition  of  illegitimacy.  It  is  important,  therefore,  that  we 
find  in  the  Will  a  devise  in  certain  events  "  to  my  late  Brother  Major  Robert 
Skinner's  children  and  their  issue  in  equal  shares." 

Here  the  illegitimate  offspring  of  Major  Robert  are  called  his  children,  and  are 
associated  as  tenants  in  common  with  the  Testator's  Daughters  and  Grand-daughter 
and  their  lawful  issues. 

The  correctness  of  the  interpretation  which  we  put  on  the  word  "  children  " 
in  this  will,  as  denoting  the  offspring  of  Sons,  is  much  confirmed  by  the  fact  tltat  there 
is  a  marked  change  of  expression  in  the  Will,  when  the  Colonel  speaks  of  the  issue 
of  his  Daughters. 

It  is  natural  to  suppose  that  he  would  shrink  from  the  tliought  of  his  Daughters 
forming  any  other  connections  than  those  of  lawful  marriage,  or  of  their  having  any 
but  lawful  is.sue.  Accordingly,  when  he  provides  for  the  event  of  the  death  of  all 
his  reputed  children  (meaning  his  five  Sous)  without  issue  or  children,  and  directs 
that  the  property  given  to  them  shall  devolve  to  his  Daughters,  Louisa  and  Elizabeth, 
and  his  Grand-daughter,  Sophy  (who  was  born  in  wedlock),  or  their  lawful  issues, 
we  find  a  remarkable  change  of  expression  which  is  not  to  be  [312]  found  in  any  of 
the  gifts  to  the  children  or  issue  of  his  Sons. 

It  appears  also  from  the  evidence,  that  the  Colonel's  eldest  Son,  Joseph  (who  died 
in  the  year  1855),  had  no  lawful  issue,  but  had  one  illegitimate  Son,  named  George, 
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who  was  l>oii)  .sunn?  years  before  the  death  of  the  Cokmel,  and  was  alwa3-,s  reiognized 
and  treated  hy  the  Testator  as  his  Grandson  ;  and  it  is  also  proved  that  on  the  death 
of  liis  Father,  .losepli,  (;et)rge — this  reputed  Sun — was  permitted  to  sueeeed  his 
Fatlier,  and  lia.s,  in  faet,  taken  the  sliare  devised  to  Joseph  by  the  Will. 

Tlie  limited  signitieation  which  in  our  law  is  put  upon  the  word  '"  ihildren," 
when  used  as  tlie  designation  of  a  trlass,  and  not  as  ihxr.riptio  j/ei.'-oiiarwm,  is  pro- 
bably the  result  of  the  Cliristian  law  of  marriage. 

According  to  natural  law,  the  children  of  a  man  mean  the  issue  l>egotten  by 
him,  and  the  criteria  of  this  condition  are,  the  being  born  of  a  wedded  W^ife  or 
Wives,  or,  if  born  of  other  women,  the  l)eing  recognized  and  acknowledged  as 
children  by  the  Father. 

Witii  regard  to  his  Sons,  the  Colonel  prol)ably  felt  the  same  indifference  as  to 
tlieir  being  married  or  not,  which  he  had  shown  in  his  own  case. 

The  conclusion,  therefore,  at  which  tjieir  Lordships  have  arrived  is,  that  the 
word  "  children  "  in  the  Will  of  Colonel  Skinner  denotes  and  includes  as  well 
illegitimate  as  legitimate  children,  whenever  such  illegitimate  children  are  acknow- 
ledged or  treated  as  his  ihildren  by  their  putative  Father. 

W^e  proceed  to  api)l3'  this  conclusion  to  the  case  [313]  which  is  before  us,  and 
which  arises  on  the  following  clause  in  the  Testators  Will:  "I  will  and  declare 
that  it  is  my  intention  and  meaning,  that  in  the  event  of  all  or  any  of  my  afore- 
mentioned Sons,  Joseph,  James,  Hercules,  Alexander,  and  Thomas  Skinner,  dying 
and  leaving  issue  or  children,  that  the  share  of  the  Fathers  shall  devolve  on  the 
issue  or  children,  to  l>e  by  them  divided  in  equal  shares."  As  has  been  already 
stated,  the  first  Son,  Joseph,  died  intestate  in  the  year  1855,  without  lawful  issue, 
l)ut  leaving  an  illegitimate  Son,  George,  who,  with  the  assent  of  the  majority  of  his 
T'ncles,  succeeded  to  his  Father's  share  under  the  devise. 

James,  the  second  Son,  died  in  the  year  1861,  leaving  one  legitimate  Daughter, 
Sophia  Orde,  and  an  illegitimate  Son,  James  Skinner  ;  and  the  question  is,  whether 
tlie  share  of  James,  the  Father,  in  the  property  devised  to  his  five  Sons  by  the  Will 
of  Colonel  Skinner  vest.s,  as  to  the  share  of  James,  in  his  Daughter  Soijliia  exclusively, 
or  in  the  said  Daughter  and  the  Son  James,  as  tenants  in  common.  For  the  reasons 
we  have  already  given,  we  are  of  opinion,  that  the  share  ot  the  Son 
James  belongs  to  Sophia  Orde  and  James  the  son  equally  as  tenants 
in  common.  James  is  named  and  described  as  his  Son  in  the  Will  of  his 
Father  James,  and,  therefore,  there  is  a  natural  equality  of  sfiifv.i  between  him  and 
his  Sister,  Mrs.  Orde,  and  both  take  equally  under  the  aforesaid  gift  made  by  the 
Will  of  their  natural  Grandfather. 

The  next  and  subordinate  question  in  this  ajipeal  relates  to  the  Will  and  suc- 
cession of  James,  the  second  Son  of  the  Testator. 

By  his  Will,  dated  the  10th  of  November,  1859,  [314]  after  devising  all  his  share 
of  the  landed  interests  devised  to  him  by  the  W^ill  of  his  late  Father,  and  which  he 
particularly  mentions,  and  after  also  bequeathing  all  sums  of  nwney  due  to  himself 
at  the  time  of  his  decease,  and  also  all  other  debts,  money  Bonds,  or  other 
securities,  unto  his  Daughter,  Mrs.  Sophia  Evelina  Orde,  and  his  Son,  James,  to  be 
equally  divided,  the  W^ill  contains  the  following  passage: — "As  my  Son  James  is 
not  educated  or  otherwise  provided  for,  I  leave  and  bequeath  to  liim  and  to  his 
Mother,  Fanny  Barlow,  aMa,?  Villaetee  Begum,  the  whole  of  the  villages,  landed 
property  etc.  etc.  etc.,  which  have  been  purchased  for  the  estate  since  the  late 
Colonel  Skinner's  demise,  and  in  which  I  have  a  fifth  share,  as  also  my  House,  out- 
offices,  and  other  lands  at  Hausee." 

The  question  Ijetween  the  Appellant  and  Respondents  is,  what  property  passed 
under  this  last  devise? 

The  facts,  although  they  are  not  very  clearly  stated,  appear  to  be,  that  whilst  the 
estates  devised  by  the  Colonel  to  his  Sons  were  under  the  management  of  the 
Executors  or  Managers  appointed  by  the  Colonel's  W^ll,  consideralile  sums,  being 
surplus  rents  of  the  devised  estates,  "but  not  drawn  by  the  Devisees,  the  Sons,  were 
laid  out  in  the  purchase  of  additional  landed  property;  and  it  is  contended  by  the 
Respondents,  that  these  new  acquisitions  must  be  regarded  in  law  as  accretions  to 
tlie  original  devised  estates,  and  as  passing  with  them  under  the  gifts  made  bv  the 
Will.  f  '^  «  ., 

If  this  were  so,  the  share  of  James,  the  Son,  in  the  purcliased  estates  would  be 
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divisible,  like  his  share  in  the  original  estalos,  betwieii  his  Daughter,  Mrs.  Ordc, 
and  his  Son,  James,  under  the  Colonel's  Will,  and  [315]  would  not  jiass  under  the 
devise  contained   in  his  own   Will. 

But  their  Lordships  find  no  ground  for  this  concliision.  and  they  are  of  opinion, 
that  the  purcha.sed  estates  follow  the  ownership  of  the  punhase-nioney,  which  was 
the  absolute  property  of  the  live  Sons  in  equal  shares;  and  they  are  of  opinion, 
therefore,  that  tlie  Testator  James's  fifth  share  in  these  purchased  estates  passed 
under  the  aforesaid  devise  in  his  Will. 

But  another  question  was  raised  at  the  Bar  by  the  Respondents'  Counsel,  who 
stated  that  some  leases  granted  to  Colonel  Skinner  by  the  Government  of  certain 
villages  and  lands  e.xpired  at  the  death  of  the  Colonel,  and  that  renewals  were  made 
liy  the  Government  to  the  Colonel's  Devisees,  whicii  renewed  leases  were,  it  was 
<ontended,  obtained  Ijy  virtue  of  the  original  ownersliip  of  the  devised  estates,  and 
must,  therefore,  in  equity,  be  subject  to  the  gifts  made  liy  the  Will  of  the  devised 
estates. 

It  was  incumbent  on  tiie  Respondents  to  have  stated  and  proved  the  facts  on 
which  this  claim  is  founded,  so  as  to  have  enabled  their  Lordships  to  decide  the 
tjuestion  ;  but  tliis  has  not  been  done,  and  it  does  not  appear  to  have  been  c-onsidered 
and  determined  liy  the  Courts  below. 

If,  however,  Mrs.  Sophia  Orde  requests,  and  is  content  to  take  at  her  own  risk, 
an  inquiry  on  this  subject,  their  Lordships  will  recommend  that  such  inquiry  shall 
form  part  of  the  Order  to  be  mlade.  Their  Lordships  will  Iwnubly  recommend  Her 
Majesty  to  reverse  the  decree  appealed  from,  and  t4)  declare  that  Mrs.  Soi)hia  Orde  and 
James,  the  Son  and  Daughter  of  Major  James  Skinner,  are  entitled  in  [316] 
equal  shares,  by  virtue  of  the  Will  of  Colonel  Skinner,  to  one  equal  fifth  part  of  all 
the  estates  and  property  thereby  devised  and  bequeathed  to  the  Testator's  five 
.Sons  in  equal  shares,  and  also  to  declare  that  one  etiual  fifth  part  of  all  the  estates 
and  property  purchased  or  acquired  after  the  death  of  the  Colonel  by  means  of  the 
rents,  profit*;,  or  income  arising  from  the  estates  and  property  devised  and  l)e- 
queathed  to  the  said  five  Sons  of  the  Testator,  l)elouged  absolutely  to  his  second 
Son  Janie«  Skinner,  and  passed,  under  the  Will  of  the  last-named  James,  to  Mrs. 
Fanny  Barlow  and  his  Son  James  absolutely  in  equal  shares  ;  and  at  the  request 
and  risk  of  Mrs.  Sophia  Orde,  let  an  inquiry  be  made,  by  or  under  the  direction 
of  the  Court  from  whose  decree  this  appeal  is  brought,  whether  any  renewals  or 
leases  of  lands  that  had  been  held  by  the  Colonel  during  his  lifetime  were  made  or 
granted  by  the  Government  or  any  other  persons  to  the  Executors  or  Managers 
of  the  Colonel's  Will,  and  under  what  circumstances,  and  for  what  consideration, 
the  same  were  made. 

There  remains  the  subject  of  costs. 

On  the  first  hearing  of  the  cause  no  costs  were  given  to  either  party.  From  the 
decision  of  this  first  Court  on  the  matters  in  question  Mrs.  Orde  appealed,  and  ob- 
tained a  judgment  with  costs,  from  which  the  present  appeal  is  brought.  In  the 
opinion  of  tlieir  Lordsliips,  Mrs.  Orde  was  wrong  on  both  points  ;  and  further  in 
contending  that  the  fifth  share  of  her  Father  belongs  to  herself  exclusively,  she  is 
claiming  inconsistently  with  what  was  done  by  the  family  in  the  case  of  George,  the 
illegitimate  Son  of  Joseph.  Their  Lordships  see  no  reason,  therefore,  why  the 
ordinary  rule  should  not  prevail.  The  difficulty  has  [317]  arisen,  not  from  any 
uncertainty  in  the  language  of  the  Colonel's  Will,  but  from  the  contention  of  Mrs. 
Orde  that  it  ought  to  be  interpreted  by  English  law,  which  has  no  application.  Their 
Lordships,  therefore,  condemn  Mrs.  Orde  to  pay  the  Appellant's  costs  in  the  Court 
below,  the  judgment  of  w  hich  is  hereby  reversed,  and  also  to  pay  the  Appellant's  costs 
of  this  appeal.  Xo  Order  is  made  as  to  the  costs  of  the  Respondent.  Alexander 
Skinner. 

[S.C.  6  Moo.  P.C.  (N.S.)  437.] 
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KHAJAH  ASSANOOLLAH.— ^/»/>eWf^r«r.   OBHOY  CHUNDER  ROY  and  Others,— 
Respmidents  *  [Jan.  25,  26,  27,  28,  1870]. 

On  appeal  from  the  High  Court  at  Fort  William,  in  Bengal. 

Review  of  the  iiolicy  of  the  Revenue  sale  Laws  passed  since  the  Decennial  Settle- 
ment [1.'5  Moo.  Ind.  App.  .323]. 

An  liereditaiy  transferable  Putnee  Talook,  created  subsequent  to  the  Perpetual 
Settlement,  held  at  a  fixed  rent,  was  sold  by  the  Government  in  the  year  1835, 
for  arrears  of  revenue,  and  the  Government  itself  became  tiie  Purchaser  at 
such  sale.  No  steps  were  taken  by  the  Government  under  Ben.  Reg.  XI.  of 
1822,  to  cancel  or  destroy  the  Talook  dary  tenure,  but  on  the  contrary,  the 
Government,  after  reducing  the  tenure  from  a  Talook  at  a  fixed  to  a  variable 
rent,  made  various  settlements  with  the  Talookdars  as  late  as  1862,  agreeing 
to  preserve  tlieir  rights.  The  Government  afterwards  sold  the  Talook  subject 
to  the  rights  of  the  Talookdars.     Held  :  — 

First,  that  as  the  Government  had  not  effectually  annulled  the  tenure  before  the 
year  1842,  it  had  lost  its  statutory  right  to  do  so;  as  Ben.  Reg.  XI.  of  1822, 
under  which  that  rigiit  depended,  was  repealed  bv  Act,  No.  XII.  of  1841  [13 
Moo.  Ind.  App.  331]. 

Secondly,  that  the  Purciiaser  from  the  Government  had  no  higher  rights  than  were 
possessed  by  his  Vendor,  at  the  date  of  the  sale,  and  consequently  as  the 
Government  had  waived  its  right,  under  Ben.  Reg.  .XI.  of  1822,  to  cancel  the 
tenure,  and  left  the  Talookdars  in  the  position  they  would  have  a  right  to 
under  the  old  Law,  the  Purchaser's  title  was  subject  to  the  Vendor's  agreement 
to  presei-ve  the  Talookdars'  rights  [13  Moo.  Ind.  App.  332]. 

Where  Tenant.s  are  dispossessed  of  their  Lands  by  a  Zemindar  who  disputes  their 
title,  the  proper  remedy  to  recover  possession  is  to  sue  under  Act,  No.  X.  of 
1859.  sec.  23,  cl.  6  [13  Moo.  Ind.  App.  332]. 

This  suit  was  instituted  under  cl.  6,  sec.  23  of  Act,  No.  X.  of  185!!,  by  the  Respon- 
dents, against  the  Appellant  to  recover  possession  of  their  ancestral  lieredi-[318]-tary 
transferable  Putnee  Talook,  Poorba  Auttee,  appertaining  to  the  2as.  13g8.  Ic.  Ikr. 
share,  part  of  a  lOas.  13gs.  Ic.  Ik.  share  of  Pergunnah  Buldakhal,  of  which  the  Re- 
spondents were  dispossessed  by  the  Appellant  as  Purchaser  in  the  year  1863  of  the 
zemindary  rights  in  the  Pergunnah  from  the  Government,  who  had  up  to  that  time 
held  the  same  as  Zemindars,  as  a  khas  mehal,  having  in  the  year  1835  become  the 
Purchaser  thereof  at  a  Collector's  sale  for  arrears  of  Government  revenue,  under 
Ben.  Reg.  XI.  of  1822,  and  had,  subsequently  to  such  purchase,  and  under  the  powers 
contained  in  that  Regulation,  enhanced  the  rents  reserved  and  paid  by  the  Respon- 
dents in  respect  of  their  Putnee  Talook. 

By  the  decree  of  the  Deputy  Collector,  Baboo  Govind  Chunder  Bose,  dated  the 
7th  of  June,  1864,  he  dismissed  the  suit  on  the  ground,  that  the  Government,  being 
the  original  Purchaser,  had  as  a  matter  of  grace  and  expediency  only  settled  for  rent 
of  the  Talook,  with  the  Talookdars,  and  that  the  Appellant  as  Purchaser  of  the 
Government's  Zemindary  rights  [319]  was  not  bound  by  that  concession,  and  had,  as 
Zemindar,  a  right  to  oust  the  Respondents,  and  take  possession  of  their  Putnee 
Talook. 

On  appeal  the  High  Court,  consisting  of  Messrs.  Loch  and  Seton-Karr,  on  the  23rd 
March,  1865,  reversed  the  decree  of  the  Deputy  Collector,  on  the  ground  that  the 
Government,  as  such  auction  Purchaser,  not  only  waived  any  right  which  they  might 
have  had  to  cancel  the  tenure  of  the  Talookdars,  but,  actually,  admitted  the  latter  to 
a  settlement  in  respect  of  the  enhanced  rent,  and  held  out  to  them  a  promise  of  re- 
newal ;  and  that  at  the  time  when  the  Government  disposed  of  their  zemindary  rights 
to  the  Appellant  they  had  recorded  a  resolution,  on  a  petition  presented  on  behalf  of 
the  Talookdars,  that  nothing  was  sold  to  the  Appellant  but  the  zemindary  rights,  and 

*  Present. — Members  of  the  Judicial  Committee — The  Right  Hon.  Lord  'Westbury, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph  Napier, 
Bart.     Assessor. — Tiie  Right  Hon.  Sir  Lawrence  Peel. 
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that,  therefore,  the  Talnokdars'  rights  (wliatover  tliev  iiiij;iit  be)  would  be  respected  ; 
and  further  they  held,  that  the  intention  of  the  Government  was  sufRoiently  clear  from 
the  revenue  Letters  and  j>roLeediiigs,  and  that  the  Aiipellant,  the  Purchaser,  was 
bound  to  respect  the  acts  and  intentions  of  tiie  (iovernnient,  and  could  not  put  in 
force  any  right  which  the  (iovernnient  liad  actually  waived,  and  must,  therefore, 
respect  the  tenure  of  the  Kespondents. 

The  appeal  was  frouj  this  decree  and  an  Order  of  the  High  Court  refusing  an 
application  for  review  of  judgment. 

The  facts  of  the  case,  as  presented  on  the  pleadings  and  the  points  argued  and 
discussed  on  the  hearing  of  the  appeal,  are  fully  stated  in  their  Lordships'  judgment. 

The  case  was  argued  by  Mr.  Doyne,  and  Mr.  Cave,  for  the  Ap]iellaiit.  and  [320] 
^^ir  R.  Palmer,  Q.C.  and  Mr.  Leith,  for  the  Respondents. 

The  following  Regulations  and  Act  were  cited  and  commented  on:  Regs.  L  of 
1793,  sec.  10.  cl.  9;  VIIL  of  1793,  sec.  5;  XLIV.  of  1793,  sees.  5,  6,  32;  L  of  1801, 
sec.  U  :  XL  of  1822,  sec.  31  :  Act.  No.  X.  of  1859,  sec.  23,  cl.  6.  Ranee  Sunutmoijee 
V.  Mahdrajali  Sitttee^cliiiiidi-r  Boy,  lialiddoor  (10  Moore's  Ind.  -^pp.  Cases,  123)  was 
referred  to. 

Their  Lordships  reserved  judgment,  which  was  now  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Feb.  22.  1870).— The  Appellant  is  the 
present  Owner  of  the  zemindary  right  in  that  portion  of  an  extensive  estate  situate 
in  Zillah  Tipperali,  and  called  Buldakhal,  which  includes  the  lands  and  villages  that 
form,  or  once  formed,  a  Talook  known  as  Talook,  Poorba  Auttee.  This  Talook  was 
created  subsequently  to  the  Perpetual  Settlement,  and  in  the  year  1830,  by  Mirza 
Hosein  Ali,  the  then  Zemindar  of  that  portion  of  the  estate,  in  favour  of  Bishonath 
Roy,  the  Father  or  ancestor  of  the  Respondents. 

It  was  an  hereditary  transferable  Talook.  to  be  held  at  a  fixed  perjietual  rent  of 
Rs.  1550.  4ia.  The  estate  of  Buldakhal,  at  tlie  date  of  the  revenue  sales,  afterwards 
mentioned,  seems  to  have  comprehended  many  other  Talooks,  of  which  some  had 
existed  at  the  date  of  the  Decennial  Settlement  ;  but  the  greater  part  had  been  created 
subseqvR'iitly  to  the  Permanent  Settlement  of  the  Mehals  in  which  they  were  situated. 

[321]  In  .lanuary,  1835,  an  8-anna  share,  and  in  May,  1836,  a  2-anna  share,  of 
the  Buldakhal  estate  (the  latter  being  the  portion  which  included  the  Talook  in 
(juestion),  were  sold  for  arrears  of  Government  revenue:  and  in  botli  instances  the 
(iovernnient  itself  became  the  Purchaser,  and  thus  acquired  all  those  rights  which  the 
sale  Law  tlien  in  force  gave  to  a  Purchaser  of  a  zemindarj-  sold  for  arrears  of  revenue. 

In  the  exercise  of  those  rights  it  proceeded  to  make  a  re-settlenient  of  the  estate, 
and  proceedings,  extending  over  a  considerable  period  of  time,  were  had  against  the 
Talookdars,  including  Bishonath  Roy  or  his  representatives.  These  will,  hereafter, 
be  more  particularly  considered.  At  present  it  is  sufficient  to  state,  that  several 
settlements  were  ultimately  made  with  the  Respondent,  Obhoy  Cliunder  Roy,  on 
l>ehalf  of  himself  and  the  other  Respondents,  in  respect  of  the  lands  comprised  in 
Talook,  Poorba  Auttee,  viz.,  a  settlement  for  one  year  in  August,  1841  :  a  settlement 
for  twenty  years  in  August,  1842;  and  a  second  settlement  for  one  year  in  April, 

1862.  On  the  expiration  of  this  third  settlement  the  Government  Collector  gave 
notice  to  the  Ryots  and  cultivators  of  the  lands  comprised  in  the  Talook  not  to  pay 
I  heir  rents  to  any  person  except  the  Government;   and  on  the  23rd  of  November, 

1863,  the  zemindary  rights  of  the  Government  in  the  lands  were  put  up  for  sale, 
subject  to  the  rights  (if  any)  of  the  Talookdars,  and  were  purchased  by  the  Appellant. 

In  March,  1864,  the  Respondents  commenced  the  suit,  out  of  which  this  appeal 
arises,  against  the  Appellant.  It  was  founded  on  their  alleged  dispossession  from 
their  Talookdary  rights  in  the  lands,  and  was  brought  under  the  6th  clause  of  the 
23rd  [322]  section  of  the  Act,  No.  X.  of  1859,  before  the  Collector.  That  Officer,  by 
his  decree,  dated  the  7th  of  June,  1864,  dismissed  the  suit  ;  but  his  decision  was  re- 
versed by  the  High  Court  on  the  23rd  of  March,  1865,  and  the  appeal  is  against  the 
latter  decree,  and  a  subsequent  Order  rejecting  an  application  for  a  review  of 
judgment. 

Tlie  contention  between  the  parties  is  shortly  this.  The  Respondents  assert,  that 
their  Talook  is  still  a  subsisting  tenure,  and  that,  although  it  is  now,  as  they  admit, 
subject   to   enhancement   of  rent   by  means  of  proceedings   properly  taken   by  the 
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Zen)indar  for  tliat  purpose,  it  gives  lliem  a  riglit  of  possession  or  occupancy  which  lie 
is  not  entitled  to  disturb.  The  Appellant,  on  the  otlier  hand,  insists  that  the  Govern- 
ment, after  the  sale  for  arrears  of  revenue,  and  in  the  exercise  of  its  powers  as 
Purchaser,  effectually  cinicelled  and  destroyed  the  tenure  created  in  favour  of 
Hishonatli  Hoy:  that  the  Settlements  which  it  afterwards  made  with  Obhoy  Cliunder 
were  in  the  nature  of  mere  temporary  Ijarahs,  or  farminji;  leases;  and  that  the  last 
if  these  liavinj:r  expired,  it  was  open  to  the  (Jovernment,  and  is  now  open  to  him, 
the  Apjiellant,  to  resume  the  ])ossession  of  the  lands,  and  either  to  make  tlie  collections 
from  the  Kyots  and  actual  cultivators  himself,  or  to  make  a  new  lease  or  settlement 
with  the  hi-rhest  liidder.  He  further  contends,  that  if  the  proceedings  of  Government 
have  given  to  the  Kesijondents  any  equity  for  a  re-settlement,  that  equity  is  one  which 
cannot  he  enforced  in  a  suit  brought  under  the  sjiecial  statutory  jurisdiction  given 
by  Act,  Xo.  X.  of  li'^oi).  to  Collectois  in  cases  of  dispossession.  It  is  admitted  that  the 
Appellant,  as  Purchaser,  can  claim  no  higher  rights  than  those  [323]  possessed  by  the 
Govermuent  at  the  date  of  the  sale  to  him  ;  and  that,  if  Government  had  then  waived 
or  lost  the  right  which  it  may  have  had  originally  to  cancel  the  tenure,  he  cannot 
now  assert  such  a  right. 

The  questions  argued  at  their  Lordships'  bar  were  :  — 

First,  whether  the  Government,  upon  the  true  construction  of  Regulation  XI.  of 
1822  (the  sale  Law  under  which  it  purchased),  ever  had  the  right  to  cancel  or  destroy 
this  tenure. 

Secondly,  wlietiier,  assuming  that  right  to  have  existed,  it  was  ever  in  fact  exer- 
cised, whilst  it  was  capable  of  being  exercised  ;   and. 

Lastly,  whether  the  suit,  whatever  be  the  rights  of  the  Respondents,  has  been 
properly  brought  under  tlie  6th  clause  of  the  23rd  section  of  the  Act,  No.  X.  of  1859. 

Their  Lordships  will  consider  these  ijuestions  in  the  order  in  which  they  have 
just  been  stated. 

The  general  piolicy  of  tlie  Revenue  sale  Laws  that  have  been  passed  since  the 
Perpetual  Settlement,  has  been  to  protect  the  public  revenue  by  placing  the  Purchaser 
of  an  estate  sold  for  arrears  of  revenue  in  the  position  of  the  person  who,  at  the  time 
of  the  Decennial  Settlement,  engaged  to  i)ay  the  revenue  then  fixed.  They,  therefore, 
gave,  or  sought  to  give,  to  the  Purchaser,  the  power  abrogating  all  engagements  made 
by  the  defaulting  Zemindar  or  his  predecessors  since  the  settlement,  whereby  the 
zemindary  rents  and  profits,  which  were  the  security  to  Governnient  for  the  due  pay- 
ment of  its  revenue,  were  diminished.  The  Indian  Legislature,  however,  has  not 
uniformly  tried  to  effect  this  general  object  by  precisely  the  [324]  same  means.  The 
various  Regulations  and  Acts  which  it  has  from  time  to  time  passed  for  the  purpose 
differ  in  the  language  of  their  provisions,  and  in  the  .stringency  of  the  powers  con- 
ferred by  tliem.  Those  enactments,  at  least  those  that  were  passed  before  1840,  are 
reviewed  in  the  very  able  paper  signed  by  Mr.  Colviii.  It  "was  called  forth  by  a  dif- 
ference of  opinion  between  the  Board  of  Revenue,  of  which  lie  was  then  the  Secretary, 
and  Mr.  Dampier,  the  Commissioner  of  the  division  in  which  this  estate  was  situate; 
Mr.  Uampier  taking  the  view  now  contended  for  by  the  Respondents,  viz.,  that  the 
Talookdars,  whether  their  tenures  were  created  before  or  after  the  Decennial  Settle- 
ment, were  entitled  to  retain  possession  of  their  lands,  subject,  save  in  certain  ex- 
ceptional cases,  to  the  liability  of  enhancement  of  rent  according  to  the  Pergunnah 
rates.  And  this  was  the  view  of  the  Law  expressed  by  the  Board  of  Revenue  itself  in 
May,  1833.  Mr.  Colvin's  Letter  was  written  in  1836  on  behalf  of  the  Board  of 
Revenue  to  combat  and  overrule  this  construction  of  the  Law. 

To  some  of  Mr.  Colvin's  conclusions  their  Lordships  give  an  unqualified  assent. 
They  concur  witli  him  in  holding  that,  under  the  sale  Law,  as  it  existed  before  1822,  a 
Talookdar  could  not  be  dispossessed  of  his  lands  at  the  will  of  the  Purchaser  at  the 
sale;  that  he  was  at  most,  liable  to  jiay  the  full  Pergunnah  or  district  rate  for  them  ; 
and  could  only  be  ejected  from  tlieni  if  he  finally  declined  to  liold  them  at  the  en- 
hanced rent.  They  are  also  of  opinion  that  Mr.  Colvin  is  right  in  holding  that,  under 
Regulation  XI.  of  1822.  the  Law  respecting  dependent  Talooks  created  subsequently 
to  the  Settlement  was,  "  that  such  Talooks  were  liable  to  be  wholly  avoided  and  an- 
nulled at  the  option  of  the  [325]  Purchaser  at  a  sale  for  arrears  of  revenue,"  unless 
they  fell  within  the  class  contemplated  by  the  32nd  section  of  that  Regulation.  The 
language  of  the  31st  section  is  very  distinguishable  from  that  used  in  the  earlier 
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Reftulations.  It  provides  that  ''  all  tenures  which  may  have  orifjiiiated  with  the  de- 
faulter or  his  predecessors,  shall  be  liable  to  be  avoided  and  annulled."  On  the  other 
hand,  the  5th  section  of  Regulation  XUV.  of  179;i,  provides  only  that  the  engagements 
which  the  defaulting  jirojirietor  may  have  contracted  with  dependent  Talookdars,  as 
also  all  leases  to  under-fanners,  sliall  stand  cancelled  :  and  that  the  Purchaser  shall 
collect  from  the  Talookdars  rent  according  to  the  full  I'ergunnah  rates.  The  effect, 
therefore,  of  the  earlier  Regulation  was  to  cancel  a  farming  lease,  but  to  keep  alive 
the  Talookdar's  tenure,  though  at  a  rent  liable  to  enhancement. 

Hence  the  question  between  the  C^onunissioners  and  the  Board  of  Revenue  in  1SIJ6 
was,  as  the  question  between  the  parties  on  this  part  of  the  case  now  is,  whether 
Talookdars  of  the  class  of  Bishonath  Roy  were  witliin  the  jirotection  of  the  ;i2nd  sec- 
tion. Mr.  Colvin  contends  that  "'  the  Mofussil  Talookdars  "  spoken  of  in  that  section, 
being  described  as  persons  having  an  hereditary  transferable  property  in  the  lands  or 
in  the  rents  thereof,  must  be  taken  to  be  sucli  Talookdars  as  are  described  by  section 
5  of  Regulation  VIII.  of  ]79.'3,  who,  at  the  time  of  the  Decennial  Settlement,  might 
have  engaged  directly  with  Government  for  the  payment  of  the  public  revenue 
assessed  on  their  lauds  :  and  even  after  the  Settlement,  and  until  that  right  was  taken 
away  by  Regulation  I.  of  1801,  might  have  claimed  to  be  separated  from  the  estate 
of  the  Zemindar.  He  [326]  argues  that  the  term  does  not  include  dependent  Tal- 
ookdars whose  tenures  have  been  created  since  tiie  Settlement,  they  being  Talookdars, 
who,  under  the  7th  section  of  Regulation  VIII.  of  179.'5,  are  declared  not  to  have  the 
property  in  the  soil,  but  to  be  mere  leaseholders. 

Their  Lordships  are  of  opinion,  that  there  is  considerable  weight  in  the  reason- 
ing of  Mr.  Colvin,  which  receives  some  corroboration  from  that  portion  of  the  14th 
section  of  Regulation  I.  of  1801,  which  declares  that  tlie  rules  regarding  separable 
Talooks,  contained  in  Regulation  VIII.  of  1793,  were  never  meant  to  apply  to  any 
new  Talooks  constituted  since  the  Decennial  Settlement.  Considering,  however, 
that  they  have  been  referred  to  no  case  in  which  the  clause  now  under  consideratioTi 
has  received  a  judicial  construction  ;  that  the  question  was  not  raised  or  considered 
in  the  Courts  below  ;  and  that  its  determination  is  not  absolutely  essential  to  the 
disposal  of  this  appeal,  they  abstain  from  expressing  any  further  or  more  decided 
opinion  concerning  it. 

They  will  assume  that  an  auction  Purchaser  under  Regulation  XI.  of  1822,  had 
the  option  of  cancelling  and  avoiding  such  a  Talookdary  tenure  as  that  of  Bishonath 
Roy  which  Mr.  Colvin  claims  for  him.  But  granting  this,  they  are  of  opinion,  that 
the  power  was  one  which  he  might  or  might  not  exercise  ;  and  that,  in  conformity 
with  the  principle  of  the  decision  in  the  case  of  Ranee  Siiriwiiioi/ee  v.  Maharajah 
SuUeesch'iinder  Roy  (10  Moore's  Ind.  App.  Cases,  123),  it  was  incumbent  on  the 
(Government  in  this  particular  case  to  take  some  clear  step  for  the  purpose  of 
declaring  the  avoidance  or  cancellation  of  the  tenure. 

Their  Lordships  will,  therefore,  proceed  to  consider  [327]  tiie  second  question 
raised  on  this  appeal ;  viz.,  whether  the  Government  has.  in  fact,  exercised  its  power 
of  cancellation  whilst  it  was  capable  of  so  doing. 

Mr.  Colvin's  Letter  being  the  expression  of  the  views  of  the  Board  of  Revenue, 
is  not  merely  an  able  exposition  of  the  law;  it  is  also  the  best  evidence  we  can  have 
of  what  the  Government,  in  February,  1836,  intended  to  do  in  respect  of  the 
dependent  Talooks  forming  part  of  this  estate.  Nor  is  it  possible  to  read  the  last 
paraj,ra]>hs  of  that  letter,  beginning  with  the  52nd,  without  coming  to  the  con- 
clusion that  it  was  then  the  intention  of  Government,  whatever  might  be  their 
extreme  rights,  to  make  settlements  with  the  Talookdars  of  all  classes,  putting  them, 
or  at  least  all  who  were  not  specially  jirotected  against  enhancement  of  rent,  in  the 
position  which  they  would  have  held  of  right  before  1822,  viz.,  that  of  under-tenants 
entitled  to  retain  possession  of  their  lands  during  the  subsi.stence  of  their  tenure, 
subject  to  the  condition  of  having  their  rents  enhanced,  according  to  the  Perguimah 
rates.  The  Letter,  no  doubt,  contemplated  the  exercise  of  the  extreme  rights  of 
Government  if  the  Talookdars  should  not,  within  a  certain  time,  enter  into  the 
new  settlement.  But  the  primary  object  of  Government  was  lo  settle  with  the 
Talookdars  ;  and  if  the  settlement  were  made,  the  tenures  would  continue  to  exist, 
though  as  Talooks  held  at  variable  instead  of  fixed  rents.  Nor  is  it  improbable 
that,  considering  the  power  and  influence  which  the  hereditary  possession  of  land 
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seldom  fails  to  give  iu  India,  especially  in  a  remote  District  like  that  in  which  this 
estate  is  situate,  the  revenue  Officers  felt  that  such  an  arrangement  would  [328]  be 
beneticial  to  Covernniont,  as  well  as  to  the  Talookdars. 

Do,  then,  tlie  subsequent  proceedings  sliow  that  Government  departed  from  this 
its  original  intention  .' 

In  considering  these  proceedings,  it  sliould  be  borne  in  mind  that  the  position 
of  Government,  in  one  respect,  differed  from  that  of  an  ordinary  Purchaser  at  a 
sale  for  arrears  of  Government  Revenue;  inasmuch  as  the  36th  section  of  Regulation 
XL  of  1822  expressly  declares,  that  an  estate  purchased  by  Government  shall  be 
subject  to  the  rules  "applicable  to  the  management  of  ordinary  Malgunary  Mehals 
held  Khas.  By  virtue  of  this  enactment  the  revenue  Officers  had  over  this  estate 
in  1833  all  the  powers  conferred  upon  them  by  Regulation  IX.  of  1825,  and  by  the 
provisions  of  Regulation  VII.  of  1822,  which  by  the  second  section  of  the  former 
Regulation  are  extended  to  and  made  applicable  to  estates  held  Khas,  and  the  other 
lands  there  mentioned.  It  follows  that  Government,  though  its  rights  either  in 
respect  of  cancelling  the  under-tenures  or  of  enhancing  the  rent,  were  not  higher 
than  those  of  an  ordinary  auction  Purchaser,  may  have  been  at  liberty  to  assert 
those  rights  by  a  procedure  not  open  to  a  private  individual. 

Their  first  proceeding  was,  however,  one  which  every  Zemindar  is  bound  to 
make,  the  foundation  of  a  suit  for  enhancement  of  rent.  It  was  the  issue  on  the 
7th  of  June,  1836,  of  a  notice  under  the  9th  section  of  Regulation  V.  of  1812,  claim- 
ing a  rent  raised  at  discretion  to  the  sum  of  Rs.  5000.  This  led  to  the  proceeding 
of  Mr.  Allen,  the  Deputy  Collector  of  the  Zillah  Tipperah,  of  the  19th  of  June,  1837. 

[329]  (ireat  stress  "has  in  the  argument  for  the  Appellant  been  laid  upon  this 
proceeding.  Their  Lordships,  however,  feel  that  in  considering  its  effect  they  should 
look  to  its  nature,  and  not  to  expressions  loosely  used  in  it,  such  as  "  it  be  ordered 
that  the  Talook  be  set  aside,"  or  the  like.  And,  if  this  be  done,  it  will  be  found  that 
it  is  nothing  but  an  ordinary  proceeding  for  the  enhancement  of  rent,  against  a 
person  admitted  to  be  in  occupation  of  the  lands.  On  such  a  proceeding  it  is  open 
to  the  Defendant  to  contest  either  the  right  to  enhance  at  all,  or  the  reasonableness 
of  the  rent  claimed,  or  both ;  without,  however,  admitting  the  reasonableness  of 
the  rent  claimed  if  he  expressly  contests  only  the  right  to  enhance.  The  Talookdar 
in  this  case  adopted  the  former  course  by  asserting  that  his  Talook  was  one  at  a 
fixed  rent,  incapable  of  enhancement  even  by  an  auction  Purchaser.  And  the  pro- 
ceeding determined  this  point  against  him.  It  is  in  fact  such  a  proceeding  as 
Mr.  Colvin  in  the  56th  paragraph  of  his  Letter  assumes  to  have  been  already  taken. 

Again,  it  appears  that  in  July,  1836,  and,  therefore,  between  the  date  of  the 
notice  and  that  of  Mr.  Allen's  proceeding,  the  Government  had  given  orders  for  the 
measurement  and  survey  of  the  lands.  This  shows  that  the  rent  of  Rs.  5000  was  a 
mere  arbitrary'  claim  made  in  order  to  try  the  right  to  enhance;  and  that  the  pro- 
ceeding of  1837  determined  neither  the  rent  to  be  fixed,  nor  the  person  with  whom 
the  settlement  was  to  be  made. 

The  measurement  and  survey  were  not  completed  until  the  Bengal  year  1245  ;  and 
oa  the  3rd  of  September,  1839,  the  Commissioner  wrote  to  the  Collector  that  notice 
was  to  be  issued  to  the  Talook-[330]-dars  to  appear  within  fifteen  days,  and  make 
settlements  for  twenty  years  at  the  Pergunnah  rates,  and  that  if  they  did  not 
appear  Ijarali  settlements  would  be  made  after  annulling  their  rights.  These  direc- 
tions clearly  imply  that  up  to  that  time  the  intention  of  Government  was  still  not 
to  destroy  the  Talookdars'  tenures,  unless  the  Talookdars  sliould  finally  refuse  to 
engage  at  the  Pergunnah  rate. 

Accordingly,  notice  was  issued  to  the  heirs  of  Bishonath  on  the  5th  of  December, 
1839.  It  invited  them  to  come  in  and  make  a  Talookdary  settlement  within  fifteen 
days,  in  default  of  which  they  were  to  be  held  not  to  have  any  rights  as  Putnee 
Talookdars  of  the  late  Zemindar,  or  of  possession. 

From  Mr.  Money's  proceeding  it  appears  that  the  Respondent,  Obhoy  Chunder, 
did  not  come  in  under  this  notice  to  accept  the  settlement ;  that  he  still  struggled 
either  for  a  settlement  at  the  old  rate,  or  for  delay ;  and  that  Mr.  Money  accordingly, 
as  Collector,  granted  an  Ijarah  for  twenty  years  to  a  Stranger,  Sheikh  Aeenoodeen. 
This  arrangement,  however,  was  subject  to  confirmation  by  higher  authority,  and 
we  learn  that  on  the  24th  of  November,  1840,  the  Commissioner  refused  to  confirm 
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it  in  iiitegro,  and  reduced  the  lease  for  twenty  years  to  one  for  a  single  year.  And 
we  have  a  further  notice  to  the  heirs  of  Risliouath.  dated  the  23rd  of  February, 
1841,  callinj,'  upon  them  once  more,  in  anticipation  of  the  expiration  of  the  one 
year's  lease  to  Aeenoodeeu,  to  enter  into  a  Taluokdary  settlement  at  the  Pergunnah 
rate,  under  pain,  in  case  of  default,  of  losing  all  right  to  the  Talook. 

The  Appellant  relies  mucii  on  the  interruption,  or  assumed  interruption,  of  the 
Respondent's  possession  [331}  by  the  grant  of  tliis  lease  to  Aeenoodeeu.  And  if 
the  original  lease  for  twenty  years  had  been  confirmed,  and  possession  had  followed 
thereon,  the  inference  that  the  old  Talookdary  tenure  had  been  cancelled  would 
have  been  strong. 

The  Connuissioner's  Letter  of  the  LMtli  of  November,  1810,  was  not,  however, 
}iroduced  in  extendi;  and  it  is  to  be  presumed  that  the  Appellant,  who  derives  title 
from  the  Government,  would  have  found  means  to  produce  it,  had  it  supported  his 
case.  Its  effect,  as  stated  on  the  record,  coupled  with  the  fact  of  the  subsequent 
notice  to  the  heirs  of  Bishonath,  which  treats  their  Talookdary  tenure  as  still 
subsisting,  leads  their  Lordships  to  the  conclusion  that  the  lease  for  a  year  to 
Aeenoodeen  was  nothing  but  one  of  those  temporary  arrangements  pending  negotia- 
tions for  a  final  settlement  of  the  Revenue  which  the  Revenue  authorities  were, 
under  Regulation  IX.  of  1825,  competent  to  make.  Certain  it  is,  that  the  result 
of  this  second  notice  was  that,  in  1841,  the  Respondent,  Obhoy  Chunder,  entered 
into  the  first  engagement  for  one  year;  and  in  1842  made  the  engagement  for 
twenty  years ;  and  the  Kaboolyats  and  other  documents  executed  on  both  occasions 
support  the  conclusion  that  those  settlements  were  Talookdary,  and  were  made  with 
him  as  representing  the  persons  entitled  to  hereditary  possession  of  the  lands  under 
the  old  Talook  granted  to  Bishonath,  although  their  continuing  tenure  may  not  be 
described  with  strict  accuracy  as  a  Putnee  Talook. 

It  is  further  to  be  observed  that,  if  the  Government  had  not  effectually  annulled 
the  tenure  before  1842,  it  had  then  lost  its  statutory  right  to  do  so ;  since  Regulation 
XI.  of  1822,  upon  which  that  right  [332]  depended,  was  repealed  by  Act,  No.  XII. 
of  1841 ;  and  that  it  is,  therefore,  unnecessary  to  consider  the  subsequent  proceed- 
ings. The  conclusion,  then,  to  which  their  Lordships  have  come  upon  this  part 
of  the  case,  is  that  the  Government,  whatever  may  have  been  its  powers,  did  not, 
in  fact,  cancel  or  destroy  the  tenure,  but  left  the  Talookdars  in  the  position  in 
which  they  would  have  been,  as  of  right,  under  the  old  law:  reducing  their  tenure 
from  a  Talook  at  a  fixed  to  one  at  a  variable  rent.  And  it  follows  from  this  that 
the  Appellant,  though  he  has  the  right  to  bring  a  suit  properly  framed  for  the 
further  enhancement  of  the  rent,  is  not  entitled  to  disturb  the  possession  of  the 
Talookdars,  or  to  let  the  land  over  their  heads  to  the  highest  bidder. 

Upon  the  last  question  their  Lordships  think  it  sufficient  to  say,  that  the  suit 
being  one  lietween  under-tenants  claiming  a  right  to  the  possession  of  lands  of  which 
they  have  been  dispossessed,  and  their  Zemindar  who  disputes  their  right  of  posses- 
sion, has,  in  their  Loi'dships'  judgment,  been  properly  brought  under  the  6th  clause 
of  the  2.3  rd  section  of  Act,  X.  of  1859. 

Their  Lordships,  therefore,  being  of  opinion,  that  no  ground  for  disturbing  the 
decree  under  appeal  has  been  established,  will  humbly  advise  Her  Majestv  to  dismiss 
the  appeal  with  costs. 
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[333]  STREEBAJAH  YANUMULA  VEXKAVAiUH— .4/;/*W^/»^  STKEE  RAJAH 

YANUMULA  BOOCHLA.  VANKONDORA,— .fltf*/w««?e«?  *  [Feb.  2,   1870]. 

On   appeal  from  the  High   Court  at   Madias. 

A  Mausubdaiy  Talook  was  held  by  a  joint  Hindoo  family  under  a  grant  from 
the  Zemindar.  By  the  custom  of  the  family,  the  Talook  was  impartible  and 
descendible  to  a  single  heir.  One  of  the  members  of  the  family  took  forcible 
possession  of  tlie  Talook,  and  refused  to  pay  the  Zemindar's  revenue.  He 
■was  ousted  out  of  possession  by  the  Zeniindar  by  the  aid  of  A.,  another  mem- 
ber of  the  family,  whom  the  Zemindar  recognized  and  put  in  possession,  and 
afterwards  entered  into  an  agreement  with  him  to  pay  the  revenue.  There 
was  no  division  of  the  family.  Held,  that  no  forfeiture  took  place,  or  new 
title  accrued,  so  as  to  constitute  a  separate  acquired  estate  in  A. 

The  case  of  Kataiita  yatchkr  v.  The  Rajah  of  Shivagiuiya  (9  Moore's  Ind.  App. 
Cases,  54.3)  observed  upon  and  distinguished  [13  Moo.  Ind.  App.  336]. 

The  onu^s  probandi  lies  on  a  Plaintiff,  a  member  of  the  Hindoo  family,  claiming 
an  ejJtate,  as  self-acquired,  as  the  presumption  of  Hindoo  Law  is  in  favour  of 
the  family  remaining  joint. 

In  this  case  the  question  raised  by  the  pleadings  and  at  issue,  both  in  the  Court 
below  and  on  appeal,  was  one  of  fact,  whether  the  family  of  which  the  parties  to  the 
appeal  were  members,  constituted  a  joint  or  divided  Hindoo  family.  By  the  decree 
of  the  High  Court  of  Madras,  which  afiSrmed  the  decree  of  the  Civil  Court  of  Rajah- 
mundry,  it  was  held  that  the  onus  of  proving  the  family  to  be  a  divided  family  and 
the  estate  self-acquired,  lay  on  the  Plaintiff,  the  present  Appellant,  and  that  she 
failed  to  do  so,  consequently  [334]  that  the  estate  in  question  was  to  be  treated  as 
joint  family  property,  and  not  governed  in  its  devolution  by  the  incidents  of,  or 
rules  applicable  to  self-acquired  property. 

The  suit  was  brouglit  bj-  the  Respondent  against  the  Appellant,  as  Widow  and 
heiress-at-law  of  Stree  Rajah  Uddandah  Jagj;'appa  Dorah.  who  died  childless,  and 
another,  the  younger  Widow  of  the  same  person,  since  deceased,  to  eject  the  Appel- 
lant from  possession  of  the  estate  of  Totapatti  Talook,  held  as  Mansubdary,  i.e., 
on  the  feudal  condition  of  supplying  a  certain  number  of  armed  Peons  to  the 
paramount  Government  ;  and  to  have  the  Plaintiff's  title  to  the  estate  decreed  ;  and 
to  recover  certain  personal  estate.  The  Respondent  alleged,  that  the  real  and  per- 
sonal estate  was  joint  property  belonging  to  a  joint  and  undivided  Hindoo  family, 
of  which  the  deceased  and  the  Appellant  were  members,  and  that  the  Respondent, 
a  distant  relative  of  the  late  Owner  (being  a  great-grandson  of  a  common  ancestor), 
was  entitled  to  succeed  as  heir,  according  to  the  Hindoo  Law  in  force  in  Southern 
India,  to  the  estate  and  effects,  to  the  exclusion  of  the  Appellant. 

The  Appellant's  case  was,  that  the  family  was  joint ;  and  she  submitted,  that 
even  if  the  family  had  been  proved  to  be  undivided,  the  Talook  in  question  was  self- 
acquired  by  the  Grandfather  of  her  Husband  by  force  of  arms,  and  under  an  agree- 
ment with  the  Maharajah  and  Zemindar  of  whom  the  Talook  was  held  ;  that  the 
Grandfather  of  her  Hu.sband  had  thus  acquired  a  new  title  to  the  Talook,  in  virtue 
of  which  it  became  vested  in  him  and  his  separate  heirs  as  sepa'-.ate 
and  self-acquired  estate,  and  devolved  on  the  separate  heir  of  the  last 
possessor  in  preference  [335]  to  those  who  claimed  to  be  joint  heirs 
with  hin)  in  the  joint  family  property :  and  that  the  Appellant,  as  a 
childless  Widow,  was  entitled  to  succeed  to  the  estate  as  heir-at-law  and  legal 
personal  representative  of  her  Husband.  The  nature  and  effect  of  the  original 
grant  of  the  Talook  and  the  agreement  made  by  the  Zemindar  with  the  Appel- 
lant's Husband's  Grandfather,  are  duly  stated  in  the  judgment  of  the  Judicial 
Committee. 

The  appeal  was  from  the  High  Court's  decree  of  affirmance  of  the  judgment  of 
the  Civil  Court  of  Rajahmundry,  holding  the  family  to  be  joint. 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Joseph  Napier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  Giffard.     Assessor. — The  Right   Hon.   Sir  Lawrence  Peel. 
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Sir  R.  Palmer,  l^C,  and  Mr.  I.i'itli,  for  the  A|ijK"llniit.  sulnuitted.  that  tlic  Re- 
spondent had  failed  to  prove  that  tlie  estate  to  which  he  claimed  to  succeed  as  a 
member  of  a  joint  family,  was  ever  held  as  a  joint  family  property,  and  that  the 
Courts  in  India  were  wrong  in  throwing'  the  burthen  of  ])roof  on  the  Appellant  of 
showing  that  the  estate  had  been  separately  acquired.  The}'  insisted  that  the 
Mansubdary  Talook  came  into  the  family  originally  as  self-acquired  estate  by 
n-ift,  and  descended  as  such  on  the  Owner's  separate  heirs  in  succession,  to  a  single 
heir  only  at  a  time,  and  not  to  any  co-heirs  or  joint  heirs;  and  that  it  had  never 
been  held,  as  alleged,  by  such  sole  heir  as  a  Hindoo  Manager  for  the  joint  heirs. 
They  further  contended,  that  any  original  title  or  rights  which  might  have  accrued 
to  the  Grantor  and  his  heirs  or  to  other  property  acquired  by  them,  were  put  an 
end  to  as  regarded  the  Talook,  by  the  fact  that  the  (irandfuther  of  the  A]i])cllant's 
Husband  acquired  tlie  Talook  by  right  of  arms,  and  that  he  [336]  was  contirmed  in 
possession  thereof  by  an  agreement  with  the  Zemindar  of  whom  the  Talook  was 
held  ;  that  a  new  title  was  thereby  created,  under  which  the  Talook  became  vested  in 
her  Husband's  Grandfather  and  his  heirs  as  separate  self-acquired  estate,  Kiitenna 
Natchier  v.  The  Rajah  of  Shiva (/iinga  (9  Moore's  Ind.  App.  Cases,  543). 

Mr.  Mundell,  Q.C.,  and  Mr.  F.  H.  Bowring,  appeared  for  the  Resjjondent,  but 
were  not  called  on. 

Their  Lordsliips'  judgment  was  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile. — The  question  on  which  the  parties  in  the 
suit  out  of  which  this  appeal  arises  joined  issue  and  went  to  trial,  was,  whether 
the  family,  of  which  the  Plaintifi'  and  the  Appellant's  Husband  were  members,  was 
an  undivided  or  a  divided  Hindoo  family. 

Both  tlie  Courts  below,  giving  effect  to  the  presumption  of  Hindoo  Law  which  the 
evidence  failed  to  rebut,  have  decided,  and  in  their  Lordsliips'  judgment  have  properly 
decided,  that  issue  in  favour  of  the  Plaintifi'.  The  general  fitatus.  therefore,  of  the 
family,  as  an  undivided  family,  has  been  ascertained. 

Accordingly,  the  strength  of  the  argument  of  the  learned  Counsel  for  the  Appel- 
lant has  been  directed  to  show  that  this  case  should  be  governed  by  Kataina  Natchier 
V.  The  Rajah  of  Shivayunya,  in  the  9th  vol.  of  Moore's  Indian  Appeal  Cases,  p. 
543,  which  is  generally  known  as  the  "  Shivagunga  case."  They  have  gone  so  far 
as  to  argue  that  the  estate  in  question  in  this  case,  being  impartible,  must,  from  its 
very  nature,  [337]  be  taken  to  be  separate  estate,  and  consequently  that,  according 
to  the  decision  in  the  "  Shivagunga  case,"  the  succession  to  it  is  determinable  by  the 
law  which  regulates  the  succession  to  a  separate  estate,  whetiier  the  family  be  divided 
or  undivided. 

The  authority  invoked,  however,  affords  no  ground  for  this  argument.  The 
decision  in  the  "  Shivagunga  case  "  will  be  found  to  proceed  solely  and  expressly 
on  the  finding  of  the  Court,  that  the  zemindary  in  question  was  proved  to  be  the 
self-acquired  and  separate  property  of  (Towary  Vallabha  Taver.  It  assumes  that 
if  this  had  not  been  so,  the  decision  would  have  been  the  other  way.  At  page  593  ; 
9  Moore's  Ind.  App.  Cases,  their  Lordships  say: —  • 

■'  Hence,  if  the  Zemindar,  at  the  time  of  his  death,  and  his  Nephews  were  members 
of  an  undivided  Hindoo  family,  and  the  zemindary,  though  impartible,  was  part  of 
the  common  family  property,  one  of  the  Nephews  wa«  entitled  to  succeed  to  it  on 
the  death  of  his  Uncle.  If,  on  the  other  hand,  the  Zemindar,  at  the  time  of  his 
death,  was  separate  in  estate  from  his  Brother's  family,  the  zemindary  ought  to  have 
pas.sed  to  one  of  its  Widows,  and,  failing  his  Widows,  to  a  Daughter,  or  descendant 
of  a  Daughter,  preferably  to  Nephews  :  following  the  course  of  succession  which  the 
law  prescribes  for  separate  estate.  These  propositions  are  incontestible  ;  but  Gowery 
Vallabha  Taver's  Widows  and  Daughters  have  advanced  a  third,  which  is  one  of 
the  principal  matters  in  question  in  this  appeal.  It  is  that,  even  if  the  late 
Zemindar  continued  to  be  generally  undivided  in  estate  with  his  Brother's  family, 
this  zemindary  was  his  self-acquired  and  separate  property,  and  as  such  was 
descendible,  like  separate  [338]  estate,  to  his  Widows  and  Daughters  and  their  issue 
]H'eferably  to  his  Nephews,  though  the  latter,  as  coparceners,  would  be  entitled  to 
his  share  in  the  undivided  property.  Upon  this  view  of  the  law  the  question 
whether  the  family  were  undivided  or  divided  becomes  immaterial.  The  material 
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question  of  fact,  «ould  be,  whether  the  zenundary  was  to  be  treated  as  self-acquired 
separate  property,  or  as  part  of  the  eo.ui.iou  family  stock.  Agam.  at  page  60 ),  ,t 
is  said-— "Tlie  substantial  contest  between  the  Appellant  and  the  Respondent  is, 
as  it  was  between  Anga  Mootoo  and  the  Respondents  predecessors,  whether  the 
zemindarv  ought  to  have  descended  in  the  male  and  collateral  line:  and  the  deter- 
mination" of  this  issue  depends  on  the  answers  to  be  given  to  one  or  more  ot  tlie 
following-  questions  :— First,  were  Gowery  Vallabha  Taver  and  his  Brother  undivided 
in  estate,  or  had  a  partition  taken  place  between  them?  Second,  if  they  were 
undivided,  wa.s  the  zemindary  the  self-acquired  and  separate  property  of  Gowery 
Vallablia  Taver?  And  if  so,— Tliird,  what  is  the  course  of  succession  according  to 
the  Hindoo  law  of  the  South  of  India  of  such  an  acquisition,  where  the  family  is 
in  other  respects  an  undivided  family?"  And  again  at  page  610,  their  Lordships, 
dealing  with  the  second  of  these  questions,  say:—"  The  second  question  their  Lord- 
ships have  no  hesitation  in  answering  in  the  affirmative.  Every  Court  that  has 
dealt  with  the  (luestion  lias  treated  the  zeniindary  as  the  self-acquired  property  of 
Gowery  Vallabha  Taver.  Their  Lordships  conceive  that  this  is  the  necessary  con- 
clusion from  the  terms  of  the  grant,  and  the  circumstances  in  wliich  it  was  made. 
The  mere  fact  that  the  Grantee  selected  by  Ckivernment  -was  a  remote  [339]  kins- 
man of  the  Zemindars  of  the  former  line,  does  not,  their  Lordships  apprehend,  bring 
this  case  within  the  rule  cited  from  Strange's  Hindoo  Law." 

It  is,  therefore,  clear,  that  the  mere  impartibility  of  the  estate  is  not  sufficient 
to  make  the  succession  to  it  follow  the  course  of  succession  of  separate  estate.  And 
their  Lordships  apprehend,  that  if  they  were  to  hold  that  it  did  so,  they  would  affect 
the  titles  to  many  estates  held  and  enjoyed  as  impartible  in  different  parts  of 
India. 

Has  it  then  been  shown  that,  though  the  family  was  undivided,  this  estate  was 
in  fact  the  separate  property  of  the  Appellant's  Husband? 

The  evidence  concerning  the  original  grant  of  it.  and  the  terms  on  which  it  was 
held,  is  extremely  scanty.  The  most  material  document  is  the  Exhibit  A,  in  the 
record  ;  which,  as  the  statement  of  the  then  Zemindar,  made  on  an  official  requisi- 
tion at  a  time  when  he  had  no  interest  in  giving,  nor  apparent  motive  for  giving 
any  but  a  true  account  of  the  hi.story  of  the  estate  and  of  the  custom  of  his  family, 
seems  to  be  in  every  way  worthy  of  credit.  Looking  at  that  document,  their  Lord- 
ships are  of  opinion,  that  the  estate  was  in  its  inception  part  of  the  common  family 
property,  though  impartible,  and,  therefore,  with  certain  qualifications  enjoyable  by 
only  one  member  of  the  family  at  the  time.  It  appears  to  have  been  substantially 
granted  to  the  common  ancestor  of  the  family,  Bapam  Dhora ;  though  with  his 
consent  and  for  some  undisclosed  reason,  it  was  put  into  the  name  of  his  third  Son, 
Joggappa  Dhora.     This  grant  states:  — 

"  As  the  issues  which  the  said  Saraba  Raghavaraz  had,  had  failed,  and  as  he 
had  no  near  relatives  and  [340]  heirs,  he  made  up  his  mind  to  give  u]i  the  said 
Totapatti  Talook  attached  to  Raghavaraz  Sima  to  my  said  ancestor,  Bapam  Dhora, 
and  the  .Joddanu'i  Talook  to  Boggula  Gannamreddi  Dhora,  and  at  the  time  of  his 
death  he  executed  Pottahs  in  the  names  of  Joggappa  Dhora.  the  third  of  the  four 
Sons  of  Bapam  Dhora,  according  to  his  consent,  and  of  Boggula  Gannamreddi 
Dhora  transferring  to  them  respectively  the  Talooks  of  Totapatti  and  Joddangi, 
and  authorizing  them  and  their  posteritv  to  enjov  them  as  Jaghires  as  he  has 
done." 

That  the  grant  was  to  the  family  of  Bapam  Dhora  is  made  more  apparent  by 
what  follows  : — "  From  that  time  Joggappa  Dhora  enjoyed  the  Talook  (of  Totapatti') 
for  forty-nine  years.  In  his  time  he  had  managed  the  affairs  of  the  Talook  and 
lived  at  Totapatti,  and  provided  vasatis  (landed  gifts)  to  his  three  Brothers,  caused 
Pudda  Mallu  Dhora  to  live  in  the  village  of  Vajrokutam,  Rajani  Dhora  in  Kottange, 
and  Chinna  Mallu  Dhora  in  Nellipudi,  and  thus  maintained  them." 

The.se  grants  by  way  of  maintenance  are  in  the  ordinary  course  of  what  is  done 
by  a  person  in  the  enjoyment  of  a  Raj,  or  impartible  estate,  in  favour  of  the  junior 
members  of  the  family:  who,  but  for  the  impartibility  of  the  estate,  would  be 
coparceners  with  him. 

It  is  argued,  however,  that  whatever  may  have  been  the  original  nature  of  the 
property,  the  effect  of  what  took  place  when  Bapam  Dhora  supplanted  and  excluded 
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Mallappa  Dhora  was  to  make  it  a  new  and  fiesli  acquisition  of  Hapani  Diiora  ;  just 
as  in  tlie  "  Shivaguniia  case,"  tiie  new  grant  of  tlie  escheated  zeniindarv  to  Gowaiy 
Vallablia  Taver,  was  held  to  [341]  constitute  a  new  and  separate  accjuisitiun  by  liini, 
tliough  a  member  of  the  family  of  the  former  Zemindar.  Their  Lordships  are,  how- 
ever, of  opinion,  that  there  is  a  clear  distinction  between  the  two  cases.  In  the 
"  Shivagiinga  case  "  the  zemiiidary  had  escheated  to  Government,  wliich  was  free 
to  deal  with  it  as  it  chose.  By  a  new  Sunnud  it  granted  it  to  the  Taver,  conferring 
a  legal  title  which  none  could  disi)ute.  What  was  done  in  this  case'.'  The  document 
A.  states: — "On  his  death,  .Taggajipa  Dhora's  Son,  Mallappa  I>h(ii-a.  after  joining 
the  people  called  '  Desastula,'  fell  out  with  Sri  Maharaz,  and  enjoyed  the  Talook  as 
Mokhasa  without  his  interference,  by  cau.sing  much  disturbances;  consequently, 
my  senior  paternal  Uncle,  Bapani  Dhora.  went  to  Peddapurani.  visited  Sri  Maharaz, 
re]iresented  to  him,  that  in  the  event  of  your  affording  me  assistance,  I  will  turn  out 
the  said  Mallappa  Dhora,  enjoy  Totapatti  Talook,  paying  the  Jiunma-bundi  amouiii 
formerly  fi.xed  b)-  Rajam  Dhora.  and  thus  obtained  the  assistance  of  Sibbandis 
(Warriors),  came  and  drove  out  Mallappa  Dhora.  entered  Totapatti.  and  took  posses- 
sion of  it,  and  paid  2700  karuku  pagodas  for  one  year  in  full." 

This  account  shows  no  legal  forfeiture  :  no  fresh  grant  by  any  person  competent 
to  grant  a  legal  title.  It  only  shows  that  on  a  dispute  between  Mallappa  Dhora 
and  the  superior,  another  member  of  the  family  came  in,  and,  with  the  strong  hand, 
and  in  concert  with  the  superior,  succeeded  in  ousting  Mallappa  Dhora,  and  m 
assuming  the  position  and  rights  of  the, Zemindar.  And  the  document  itself  shows 
that  the  adopted  Son  and  successor  of  Bapani  Dhora  himself  considered  this  as 
no  substantial  change  in  the  nature  or  tenure  [342]  of  the  property:  that  he  still 
traced  liis  title  to  Bapani  Dhora  by  virtue  of  the  original  grant  :  and  spoke  of  the 
Talook  as  having  been  enjoyed  by  six  generations  of  his  family  during  the  [leriod 
of  one  hundred  and  seventy-nine  years. 

Nor  is  it  immaterial  to  observe  what  he  states  as  regards  the  practice  of  succes- 
sion observed  in  the  family.  He  says: — "As  regards  the  practice  of  succession 
observed  in  our  family,  I  have  to  state,  that  if  the  holder  of  the  Talook  has  two 
or  three  Sons,  the  eldest  of  them  enjoys  the  estate,  while  the  rest,  being  provided  with 
vaesatis,  conduct  themselves  according  to  his  will,  but  it  has  never  been  the  practice 
of  dividing  the  Talook  among  Brothers.  If  the  Owner  of  the  land  has  no  issue,  a 
competent  person  out  of  his  nearest  Cousins  is  selected,  and  the  Talouk  put  in  his 
possession. 

Their  Lordships  are,  therefore,  of  opinion  that,  even  if  the  case  mside  for  the 
Appellant  at  their  Bar  had  been  made  in  the  Courts  below  (which  apparently  it 
was  not)  it  must  have  failed:  and  that  no  ground  has  been  shown  for  disturbing 
the  decrees  under  appeal.  They  must,  therefore,  humbly  advise  Her  Maje.sty  to 
dismiss  this  appeal,  with  the  costs  of  the  Respondent,  on  whose  behalf  an  appearance 
has  been  entered  here. 

[See' Chou-dry  Chintaman   Singh    v.   Mttssomut  Noivlukho   Komvari.    1875,   L.R.    2 

Ind.  App.  270.] 
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[343]  IN  THE  MATTER  OF  SREE  MOHUN  GHUTUCK  *  [Feb.  -Jl,  1870]. 
On  petition-  from  an  Order  of  the  Hi;;h  Court  of  Judkatu.re  at  Cuh%Uta. 

An  Order  of  the  Higli  Court  at  Calcutta,  under  sec.  26,  cl.  2,  of  Ben.  ileg.  V.  of 
1831,  dismissing  a  Moonsiff  for  corruption  in  the  exercise  of  ids  functions 
as  Judge,  is  final,  and  there  is  no  jurisdiction  in  the  Judicial  Connnittee  to 
admit  a  special  appeal  therefrom. 

The  Petitioner,  in  this  case,  applied  ex  parte  for  special  leave  to  appeal  from  au 
Order  made  by  the  High  Court  at  Calcutta,  under  Ben.  Reg.  V.  of  1831,  set.tion  26, 
dismissing  liiin  from  his  office  of  Moonsifi',  or  Judge,  of  Chawkey  Sliahazadpore  in 
Bengal,  lor  corrui)tion  in  the  exercise  of  his  judicial  functions  as  Moonsifi. 

The  petition  set  forth,  that  the  Petitioner  was  appointed  a  Moonsifi  in  tlie  year 
1859,  and  discharged  the  duties  of  that  office  from  the  year  1865  down  to  the  period 
of  his  dismissal  from  that  appointment  in  1867;  that  he  was  dismissed  from  his 
nfSce  of  Moonsifi"  by  Orders  of  the  High  Court  at  Calcutta,  dated  respectively  the 
3rd  of  October,  1866,  and  the  12th  of  June,  1867  ;  that  such  Orders  were  made  upon 
separate  reports  made  by  tlie  Judge  and  Commissioners  of  Rayohayr,  dated  the 
21st  of  August,  1860,  and  the  25th  of  September,  1866,  in  relation  to  certain 
cliarges  of  corruption  brouglit  against  liim  in  tlie  exercise  of  his  judicial  functions 
as  Moonsiflt,  under  the  provisions  of  Ben.  Reg.  V.  of  1831,  [344]  section  26,  cl.  2. 
That  although  the  provisions  of  Act,  No.  XXXVII.  of  1850,  which  prescribe  the  course 
of  procedure  to  be  followed  in  investigating  charges  against  Judicial  Officers  whose 
cases  fall  under  cl.  1,  of  section  26  of  Ben.  Reg.  V.  of  1831,  do  not  expressly  refer 
to  the  investigations  of  charges  against  Moonsifi's  by  the  Sudder  Court,  whose 
powers  were  now  vested  in  the  High  Court,  yet,  the  Petitioner  submitted,  that  the 
principle  was  the  same  in  both  cases,  and  that  there  had  been  grave  departures 
from  principle  and  justice  in  disposing  of  tlie  case.  Tliat  tlie  Judge  on  whose 
report,  together  with  the  evidence  taken  by  him  and  upon  which  the  High  Court 
entirely  proceeded,  entered  on  the  discharge  of  duties,  which  .should  have  been  con- 
ducted in  a  judicial  spirit,  with  tlie  strongest  avowed  prejudice  against  the  Petitioner, 
and  regarded  himself  as  a  private  Prosecutor.  That  the  Judge  admitted  hearsay 
evidence  when  it  was  in  his  power  to  have  called  for  the  original  account-books,  in 
which  it  was  alleged,  the  entries  of  the  moneys  paid  by  Witnesses  to  the  Petitioner 
as  bribes  were  entered  ;  that  he  allowed  alleged  copies  to  be  put  in,  which,  without 
proof,  he  held  to  be  true  copies  ;  and  submitted,  that  if  such  evidence  were  excluded, 
there  would  remain  no  proof  of  the  charge  against  the  Petitioner  :  that  the  Judge 
did  not  give  him  sufficient  opportunity  of  putting  in  his  defence  or  calling  Witnesses. 
That  one  of  the  Judges  of  the  High  Court  before  whom  the  report  of  the  Judge  came, 
acting  thereon,  ancl  without  hearing  the  Petitioner,  on  the  3rd  of  October,  1866, 
made  an  Order  for  the  dismissal  of  the  Petitioner;  that  afterwards,  in  consequence 
of  the  Petitioner  complaining  of  not  being  heard,  the  case  came  on  again  for 
hearing  on  the  12th  of  June,  1867,  before  another  Judge  of  the  High  Court,  [345] 
who  after  hearing  the  arguments  for  the  Petitioner  affirmed  the  Order  of  dismissal ; 
and  the  petition  further  alleged,  that  if  full  opportunity  had  been  given  to  the 
Petitioner  of  making  his  defence,  he  could  have  successfully  rebutted  the  false  and 
malicious  charges  brought  against  him,  and  have  escaped  the  ruin  and  disgrace 
which  his  di.smissal  from  the  Bench,  and  exclusion  from  practice  at  the  Native  Bar, 
had  brought  upon  him  ;  and  that  as  there  was  no  right  of  appeal  under  the  Letters 
Patent  creating  the  High  Court,  he  prayed  that  special  leave  might  be  granted 
him  to  appeal  against  the  judgments  of  the  High  Court  of  the  3rd  October,  1866,  and 
the  12th  of  June,  1867,  and  that  such  decisions  might  be  reversed,  and  the  Petitioner 
reinstated  in  his  Office,  or  that  the  High  Court  might  be  ordered  to  direct  a  fresh 
inquiry  to  be  instituted,  with  regard  to  the  charges  brought  against  the  Petitioner. 

*  Present :  Members  of  the  Judicial  Committee. — The  Right  Hon  Sir  James  William 
Colvile,  the  Right  Hon.  Sir  Robert  Philliniore  (Judge  of  the  High  Court  of  Admiralty), 
and  the  Right  Hon.  the  Lord  Justice  Giffard.  Assessor, — The  Right  Hon.  Sir 
Lawrence  Peel. 
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346 


Mr.  Doyiie,  in  .support  of  the  Petitioner. — As  no  rijrlit  of  ajipeal  i.s  given  I'roni 
Order.s  of  di.sniissal  of  MoonsitiV  by  iseetion  39,  of  the  l^etters  I'atent  of  the  14tli  of 
May,  1S62,  creating  the  High  Court  at  Calcutta,  which  Court  e.xercises  the  .same 
power  as  the  late  Sudder  Court  did  under  cl.  2,  sec.  2G  of  Hen.  Heg.  V.  of  1831,  in 
dismissing  Mooiisifi's,  the  only  remedy  the  Petitioner  has  is  under  the  Statute,  3rd 
and  -tth  Will.  IV.,  c.  41,  sec.  4,  to  seek  for  special  leave  to  appeal.  In  re  Minr/iln 
(4  Moore's  hid.  App.  Cases,  220),  this  Court  allowed  an  appeal  from  an  Order  of 
the  Supreme  Court  at  Madras,  dismissing  the  Master  of  that  Court,  which  Order 
was  not  by  the  Madras  charter  an  api^ealable  grievance. 

[346]  Sir  James  W.  Colvile. — The  Office  of  Moonsifi'  is  not  a  Patent  Office  within 
the  meaning  of  the  Statute,  22nd  Geo.  III.,  c.  75.  iixp.  Rohei-tsoti  (11  Moore's  P.C. 
Cases,  288).  is  an  express  authority  that  we  have  no  jurisdiction  to  entertain  this 
application. 


BHOWAN  DOSS  and  PrUSOTLX  DOSS,— .4/;/)f//a'«s;  SHEIKH  MAHOMED 
HOSSEIN  and  MUSSUMAT  BUNNOO  BIBEE,  Widow  of  Sheikh  Mahomed 
Hussun.  and  MUSSUMAT  HOSSEINEE  BF.Qr\]W:.— Respondents  *  [Feb.  22. 
24,  1871]. 

Uti  Appeal  from  the  Sudder  Dewunny  Adawlut,  Xortli-West  fruvinces,  Ayra- 

In  a  mortgage  Deed  the  Mortgagee  was  described  as  one  "  M.  J.  B.,  otherwise 
B.  K.  tlie  Wife  of  M.,"  and  it  recited,  that  the  consideration-money  was 
advanced  by  her.  M.  J.  B.  was  not  the  Wife  of  M.,  but  his  Concubine.  In 
the  absence  of  satisfactory  proof  that  the  money  advanced  was  M.  J.  B.'s 
separate  property,  and  upon  evidence  that  the  consideration-money  was 
really  advanced  by  M.  Held  (affirming  the  decrees  of  the  Courts  in  India), 
that  the  preponderance  of  the  evidence  was  in  favour  of  M.,  being  the  person 
who  advanced  the  monej-,  and  that  the  transaction  was  to  be  considered  as 
Benamee  :  or  in  tru.st  for  M.  as  Mortgagee. 

This  was  a  suit  brought  in  the  Court  of  the  Principal  Sudder  Ameen  of  Joun- 
pore  by  the  Appellants,  as  the  Purchasers  and  Assignees  of  a  mortgage  security 
[347]  contained  in  a  Deed  of  conditional  sale  and  Deed  of  acceptance  of  lease,  from 
one  Mussumat  .Tariutool-Butool,  generally  known  by  the  name  of  Hossein  Buksli, 
who  had  lived  as  the  W'ife,  but  was  in  fact  the  Concubine,  of  one  Mirza  AbdooUah 
Beg,  deceased,  a  Mahomedan  ;  to  obtain  possession  from  the.  Respondents  of  the 
lands  consisting  of  half  the  Talooka  Ronurpore  proper,  and  Mouzahs,  Becka  Serai. 
Jugdespore,  Horamuupare,  and  Korounda,  its  dependencies,  situated  in  Pergunnah 
Ghuswa,  in  Zillali  Jounpore ;  by  setting  aside  the  Lease  for  breach  of  conditions 
thereof  and  on  expiration  of  term  ;  and  to  recover  the  sum  of  Rs.  2840  for  mesne 
profits,  according  to  the  deed  of  acceptance  of  lease,  which  Deed  together  with  the 
Deed  of  conditional  sale,  was  made  by  the  Respondent,  Sheikh  Mahomed  Hossein 
and  Sheikh  Mahomed  Hussun,  since  deceased,  in  favour  of  Mussumat  Jariutool- 
Butool  and  assigned  by  her  to  the  Appellants. 

The  principal  questions  raised  in  the  suit  were,  first,  who  was  the  Mortgagee 
designated  and  intended  by  the  name  and  description  of  "  Mussumat  Jariutool- 
Butool,  alias  Bebee  Hosseinee  Kullan,  Wife  of  Mirza  Abdoollah  Beg."  which  de- 
scription appeared  in  eacli  of  the  two  Deeds;  whether  Mussumat  Jariutool-Butool 
(it  being  admitted  that  she  had  been  called  l)y  that  name  after  she  lived  with  Mirza 
Abdoollah  Beg,  and  that  she  had  lieen  previously  known  as  Hossein  Buksh)  was 
the  Mortgagee  designated  and  intended,  or  whether  Zynub  Bebee,  who  was  the 
legal  Wife  of  the  Mirza,  but  as  to  which  name  it  was  not  pretended  that  Hoosein 

*  Present:  Members  of  the  Judicial  Committee,- — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  R.  Phillimore  (Judge  of  the  High  Court  of 
Admiralty),  and  the  Right  Hon.  the  Lord  Justice  Giffard.  Assessor, — The  Right 
Hon.  Sir  Lawrence  Peel. 
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Buksli  had  ever  been  called  ;  and  secmidly,  whether  the  consideration-money  men- 
tioned in  the  Deed  of  conditional  [348]  sale,  as  having  been  |iaid  and  advanced  by 
the  Mortfa"ee  therein  named,  was  in  fact,  the  money  of  Mirza  Abdoolla  Beg,  and 
whetlier,  therefore,  he  had  reserved  to  himself  the  entire  beneficial  interest  under 
the  Deed  and  Deed  of  acceptance  of  Lease,  so  that  the  same  passed  to  and  vested  in 
the  Respondent,  Mussumat  Hoosseinee  Begum,  as  his  niece  and  heiress,  according 
to  Mahomedan  Law,  on  his  dying  intestate. 

By  the  decree  of  Mahomud  Abdoolla  Khan,  tiic  Principal  Sudder  Ameen,  it  was 
declared,  that  "  it  was  quite  superfluous  to  inquire  who  Jariutool-Butool,  otherwise 
Hoosseinee  KuUan,  really  was";  and  that  "even  if  it  were  granted  that  Jariutool- 
Butool,  Hosseinee  KuUa'n,  and  Bebee  Hossein  Buksh,  were  all  names  given  to 
Ilossein  Buksh  l)y  Mirza  Abdoollah  Beg  in  the  e.xcess  of  his  affection" — because  as 
lie  held  "  she  had  admitted  the  latter's  ownership  of  the  property  now  in  dispute  "; 
and  he  further  decided,  that  this  admission  was  made  by  her  through  her  setting  up 
a  certain  document  as  the  Will  of  the  Mirza  in  another  suit,  in  which  she  had  failed 
t(i  prove  it,  and  in  which,  as  the  Principal  Sudder  Ameen  declared,  the  fact  of 
Mirza  Abdoollah  Beg  lieing  the  Mortgagee  of  Konurpore,  now  in  dispute,  was 
admitted  by  "  the  estate  being  included  in  the  property  bequeathed."  On  this 
ground  alone,  the  Principal  Sudder  Ameen  ordered  the  suit  to  be  dismissed,  with 
costs. 

On  appeal,  the  Sudder  Dewanuy  Adawlut  at  Agra,  consisting  of  Messrs.  C.  R. 
Lindsay  and  R.  Spankie,  Officiating  Judges,  affirmed  the  decree  of  the  Lower  Court, 
but  on  different  grounds,  deciding  that  the  Deed  of  conditional  sale  was  made  in 
favour  of  [349]  the  lawful  Wife  of  the  Mirza,  and  not  in  favour  of  his  Concubine  ; 
because  the  term  "  Wife  "  had  been  used  in  the  Deed.  The  decree  declared  "  that 
the  Deed  of  mortgage  was  in  favour  of  a  Lady  styled  Jariutool-Butool  Hosseinee 
Begum,  acknowledged  in  the  Deed  as  the  Wife  of  Mirza  Abdoollah  Beg;  that  it  had 
lieen  proved  that  Mussumat  Hossein  Buksh  was  not  lawfully  married  to  Mirza 
Abdoollah  Beg,  and  no  argument  based  on  the  ground  that  she  was  acknowledged 
by  Mirza  Abdoollah  Beg  as  his  Wife  can  be  admitted." 

•    The  sub.stance  of  the  mortgage   Deed,   and  the   nature   of  the   interest  of   the 
parties,  are  sufficiently  stated  in  their  Lordships'  judgment. 

The  present  appeal  was  from  the  above  decree  of  the  Sudder  Court  at  Agra, 
and  was  fully  argued  by  Mr.  Leith,  for  the  Appellants,  and  Mr.  Field,  Q.C.,  and 
Mr.  J.  D.  Bell,  for  the  Respondents. 

The  consideration  of  their  Loi'dships'  judgment  was  reserved.  Judgment  was 
now  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile  (March  25,  1870). — The  only  question  on 
this  appeal  is,  whether  the  interest  of  the  Mortgagee  under  a  Deed  of  conditional 
sale,  dated  the  7th  of  November,  1855,  is  now  vested  in  the  Appellants  as  the 
Assignees  of  a  woman  whom  it  will  be  convenient  to  designate  by  her  original  name, 
Hoosein  Buksh,  or  in  the  Respondent,  Mussumat  Hossainee  Begum,  as  the  heiress 
and  representative  of  Mirza  Alidoollah  Beg. 

The  suit  in  its  inception  was  one  brought  by  [350]  the  Appellants  to  enforce 
the  security  against  the  Mortgagors,  who  are  represented  by  the  two  other  Re- 
spondents. The  Respondent,  Mussumat  Hossainee  Begum,  intervened  by  petition, 
alleging  that  Hossein  Buksh  had  no  right  to  assign  the  mortgage  security,  which 
was  part  of  the  estate  of  the  Mirza,  and  as  such  now  belonged  to  her,  the  Petitioner, 
as  his  representative.  She  was  admitted  to  defend  her  title  as  a  party  to  the  suit, 
which  thus  embraced  two  distinct  questions,  viz.,  first,  whether  the  Appellants, 
under  the  title  derived  from  Hoosein  Buksh,  were  entitled  to  stand  in  tiie  shoes  of 
the  original  Mortgagee,  and,  if  so,  secondly,  whether  thev  were  entitled  to  the  relief 
sought  against  the  Mortgagors.  The  first  only  of  these  questions  has  been  fully 
tried  in  the  Courts  below,  or  argued  on  the  appeal  here. 

In  a  former  suit  touching  the  e.state  of  Mirza  Abdoollah  Beg,  between  the  Re- 
spondent, Mussumat  Hossainee  Begum,  and  Hoosein  Buksh.  it  had  been  determined 
bv  the  decree  of  two  Lidian  Court.s,  confirmed  on  appeal  bv  Her  Majesty  in  Council 
(see  MuMiiimt  Jarint-ool-BiiiooJ  v.  Mmswmat  Hosseinee 'Beririm,  11  Moore's  Ind. 
App.  Cases,  194),  that  the  latter  was  not.  as  she  alleged,  a  Wife,  but  a  mere  Concu- 
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bine  of  the  Mirza  ;  that  a  document  which  slie  had  propounded  as  his  Will  in  her 
favour  was  spurious;  and  that  the  Respondent,  Mussunint  Hossainee  Ue^um,  as  his 
lieiress-at-law,  was  entitled  to  his  estate. 

Tlie  following  is  the  history  of  the  security  in  i|uestion.  In  Novenil}er,  1S55, 
the  Mortgagors  being  the  Owners  of  a  half-share  in  Talook  Koniurpoor,  which 
tliey  had  previously  mortgaged  to  Bislmoo  Uoss,  the  Fatiier  or  ancestor  of  the  Appel- 
lants, bor-[351]-i'owed  Rs.  7t)00  in  order  to  i)ay  off  that  mortgage,  and  for  other 
purposes.  As  a  security  for  the  repayment  of  tlie  new  loan  with  interest,  they 
e.\L^uted  the  Deed  of  conditional  sale  of  their  share  in  the  'I'alook  to  enforce  whicl] 
this  suit  is  brought.  By  instruments  of  the  same  date  (the  7th  of  Novemlier,  ISSu) 
they  took  from  the  Mortgagee  a  lease  of  the  mortgaged  premises  at  a  yearly  jumuia 
of  Rs.  3996.  1 2a.  and  6p.  ;  and  accordingly  remained  in  possession,  under  tlie 
obligation  of  paying  out  of  that  sum  the  Government  and  other  charges  on  the 
property,  and  accounting  for  the  balance,  being  Rs.  840  per  annum,  as  profits  to 
tlie  Mortgagee  on  account  of  this  usufructuary  mortgage.  The  mortgage  was 
taken,  and  the  sum  granted,  in  the  name  of  "  Mussumat  Jariutool-Butool,  otherwise 
Bebee  Hooseinee  Kidlan,  Wife  of  Mirza  Abdoollali  Beg."  And  the  question,  as 
already  stated,  now  is,  who  was  the  real  Mortgagee? 

This  question  was,  in  the  Courts  below,  treated  as  involving  two  issues,  viz.,  first, 
who  was  the  person  designated  by  the  above  description,  i.e.,  wliether  it  was 
Hoosein  Buksh,  or  the  admitted  Wife  of  Mirza  Abdoollah  Beg,  one  Zenut  Bebee  : 
and,  secondly,  whether  the  money  was  not  advanced  by  the  Mirza,  and  the  security 
taken  for  his  benefit,  though  Benamee  in  the  name  of  tlie  person,  wlioever  she 
might  be,  to  whom  the  description  was  intended  to  apply. 

Their  Lordships  are  of  opinion,  that  if  the  money  advanced  can  he  shown  to  liave 
been  the  money  of  tlie  Mirza,  it  becomes  immaterial  to  consider  who  was  the 
nominal  Mortgagee.  For  tlie  case  made  by  the  Appellants,  and  sworn  to  by  their 
Witnesses,  is,  that  the  money  was  advanced  by  Hoosein  Buksh  out  of  her  [352]  own 
moneys  ;  and  the  mortgage  taken  in  her  name  for  her  own  benefit.  There  is  no 
suggestion  on  the  record  that,  though  the  money  came  from  the  Mirza,  the  trans- 
action was  by  way  of  gift,  or  provision  for  her  ;  and  the  Appellants  cannot  no* 
be  allowed  to  set  up  a  title  inconsistent  with  that  asserted  in  the  Courts  below. 
Tliis  being  so,  it  is  to  be  regretted  that  the  judgments  of  these  Courts  do  not  so  inucli 
proceed  on  a  clear  finding  on  this  material  issue,  to  which  the  evidence  taken  was 
almost  wholh'  directed,  as  upon  inferences  from  the  conduct  of  Hoosein  Buksh,  and 
other  circumstances,  which  will  be  hereafter  considered. 

The  case  made  by  the  Appellants  was,  as  already  stated,  that  the  money  was  that 
of  Hoosein  Buk.sb.  It  is  supported  only  by  the  testimony  of  Servants,  of  whom  one 
at  least  has  been  discredited  in  the  former  suit.  Some  of  them  undertake  to  swear 
tliat  when  she  came  into  the  zenaneh  of  the  Mirza  she  brought  a  large  sum  of  money 
(Rs.  15,000  or  more)  with  her — a  circumstance  far  from  probable.  The  Principal 
Sudder  Ameen  has  expressed  an  opinion,  that  the  Appellant's  Witnesses  are  un- 
trustworthy as  compared  witli  the  Witnesses  of  the  other  party,  and  their  Lordships 
feel  that  very  little  reliance  can  lie  placed  upon  them.  Hoosein  Buksh  herself  has 
not  been  examined  :  nor  is  her  story  corroborated  as  it  might  liave  been,  to  some 
e>d:ent,  by  the  production  of  the  Collector's  receipts  for  revenue,  which,  as  appears 
from  the  instrument  called  the  acceptance  of  the  lease,  the  Mortgagors  were  liound 
to  hand  over  to  t1ie  Mortgagee. 

Tlie  ca.se  of  the  Respondents  as  to  the-  money  is,  that  it  was  made  up  of  a  sum 
of  Rs.  6900,  which  [353]  was  brought  for  the  purpose  from  the  Bank  of  one  Naraiii 
Doss,  under  an  order  of  the  Mirza,  and  of  a  sum  of  Rs.  100  added  to  it  from  his  casli 
in  the  House.  The  W^itnesses  who  depose  to  this  are,  for  the  most  part,  also  menial 
Servants.  Nor  can  their  Lordships,  who  have  not  the  means  of  seeing  tliem,  judge 
how  far  the  Principal  Sudder  Ameen  was  warranted  in  considering  them  more 
worthy  of  credit  than  those  on  the  other  side.  The  evidence  of  the  Goma.shtali 
called  to  prove  the  payment  from  the  Bank  of  Narain  Doss,  if  free  from  the  objections 
taken  to  it,  would  unquestionably  turn  the  scale  in  the  Respondent's  favour.  Those 
objections  have  now  to  be  considered. 

The  first  is,  that  tlie  date  of  the  entry  in  the  Banker's  Books  as  given  in  the 
record,  corresponds  with  the  English  date,  the  22nd  of  November,   1855,  and  is, 

583 


XIII  MOORE  IND.  APP..  354       UHOWAN   DOSS   C.   SHKIKH  M.    HOS.SEIN  [l87l] 

theit'foro.  inconsistent  witli  the  Respondent's  case,  inasmuch  as  it  shows  that  the 
jiayinent  of  the  Us.  Ci)00  was  posterior  to  the  date  of  the  mortgage  transaction. 
Their  l.ordsliips,  however,  are  not  satisfied  that  the  Hindee  date  is  correctly  printed 
in  the  record.  It  is  Mitu  Katuk  Soodee,  13th.  The  Hindee  date  of  the  Conditional 
sale  is  Katuk  Hoodee,  13th.  The  name  of  the  month  and  the  number  of  the  day  are 
the  same.  Tiie  difference  is  between  Soodee  and  Hoodee,  or  "  the  light  "  and  "  the 
dark  side  of  the  moon."  An  error,  therefore,  in  one  letter  would  account  for  tlie 
discrepancy.  Their  Lordships  cannot  Imt  think  that  if  tliere  had  really  been  this 
■i-ros.s  inconsistency  between  the  Respondent's  evidence  and  her  case,  the  fact  could 
not  have  escaped  the  notice  of  the  native  Judge  who  tried  the  suit  in  the  fir.st  instance, 
or  of  the  Ajipellants.  Yet  the  former  admitted  the  entry  [354]  without  comment, 
and  api>arontly  gave  credit  to  it;  and  neither  iu  their  reasons  of  appeal,  nor,  so 
far  as  appears^  in  the  argument  before  the  appellate  Court,  was  this  objection  taken 
by  the  Appellants. 

A  more  formidable  objection  to  the  entry  is  its  particularity.  It  is  asked,  wliy 
should  it  state  that  tiie  money  was  paid  "through  Thakoor  Hurren  Singh  for  a 
mortgage  in  presence  of  Sheikli  Mahomed  Hossein  and  Sheikh  Maliomed  Hussun  to 
Bishnoo  Doss  and  Gopal  Doss."  The  statement  seems  to  point  rather  to  a  payment 
at  the  Bank  than  to  one  at  the  House  of  the  Mirza.  Nor  do  t1ie  other  Witnesses 
speak  to  the  payment  to  Bislmoo  Doss  and  Gopal  Doss  ;  though  such  a  payment  at 
some  time  and  in  .some  place  must  have  formed  part  of  the  transaction. 

It  is  also  argued  that,  if  the  Respondent's  case  were  true,  she  might  have  proved 
it  by  calling  Sheikh  Mahomed  Hossein,  the  surviving  Mortgagor,  and  other  respect- 
able persons  named  by  the  Witnesses  or  in  the  entry.  That  there  is  considerable 
force  in  these  arguments  cannot  be  denied.  But  it  is  to  be  remarked,  that  there 
was  no  cross-examination  of  the  Gomashtah  upon  the  entry  or  otherwise.  The  evi- 
dence seems  to  have  been  given  witliout  objection  or  comment  in  the  Court  below. 
If,  therefore,  the  Indian  Courts  had  distinctly  found  upon  this  evidence  that  the 
money  was  advanced  by  Mirza  AljdooUah  Beg,  as  alleged  by  the  Respondent,  and 
their  Judgments  had  expressly  proceeded  on  that  finding,  their  Lordships,  not-- 
withstauding  the  difficulties  about  tlie  entry,  and  the  character  of  the  Respondent's 
Witnesses,  would  not  have  seen  grounds  sufficient  to  justify  them  in  disturbing  these 
concurrent  judgments. 

[355]  Unfortunately,  there  has  been  no  distinct  finding  on  this  issue  of  fact. 
And  their  Lordships  must  consider,  whether  the  grounds  which  the  Judges  of  the 
two  Courts  do  assign  for  their  conclusions,  are  sufficient  to  justify  them. 

The  judgment  of  the  Principal  Sudder  Ameen  proceeds  chiefly  on  the  ground 
that  Hoosein  Buksh,  having  included  the  mortgaged  propertj'  under  the  description 
of  "Komurpore,"  in  the  enumeration  of  the  Mirza's  properties  at  the  foot  of  the 
spurious  Will,  must  be  taken  to  liave  admitted  that  it  was  part  of  his  estate.  The 
judgment  of  the  appellate  Court  in  India  adopted  this  ground,  but  proceeded  also 
on  the  conclusion  that  the  nominal  Mortgagee  was  not  Hoosein  Buksh.  but  Zenut 
Bebee.  Its  reasons  for  tliat  conclusion  are  not,  in  their  Lordships'  opinion,  satis- 
factory. It  may  be  admitted  that  "  Jariutool-Butool  "  is  a  term  as  applicable  to 
the  one  person  as  to  the  other.  But  the  alia^  Hossainee  Kalian  is  at  least  nearer  to 
the  name  of  Hoosein  Buksh  than  it  is  to  that  of  Zenut  Bebee.  Hoosein  Buksh,  if 
her  story  is  true,  might  well  give  to  herself  in  tlie  Deed  a  more  noble  title  than 
properly  belonged  to  her,  and  yet  be  careful  in  the  Will  to  call  herself  by  her 
original  name  in  order  to  avoid  any  'dispute  touching  the  description  of  tlie 
Legatee.  It  is  also  perfectly  consistent  with  her  case  that  she  should  describe 
herself  as  the  Wife  of  the  Mirza.  Nor,  though  improbable,  is  it  absolutely  im- 
possible that  he,  if  the  transaction  were  with  him,  would  allow  her  to  be  so  de- 
scribed? Their  Lordships,  therefore,  are  not  prepared  to  affirm  that  Hoosein  Buksh 
was  not  the  benamee  Mortgagee,  though  they  do  not  say  that  she  has  been  satis- 
factorily proved  to  have  been  so. 

[356]  The  other  grounds  of  the  judgment  seem  to  tliem  to  be  stronger.  It  is  met 
by  the  suggestion  that  the  "  Komurpore  ''  mentioned  at  tlie  foot  of  the  Will  is  not 
the  property  comprised  in  the  mortgage.  The  Principal  Sudder  Ameen,  however, 
a  native  Judge  witli  local  knowledge,  has  held  that  the  "  Komurpore"  in  the  Will 
did   properly  designate   that   property.     The   reasons   of   appeal   make   no   specific 
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objection  to  this  finding  ;  and  the  objection  taken  in  argument  before  tiie  Judge* 
of  the  Sudder  Court,  who  had  not  k)eal  knowledge,  was  only  tliat  the  word  might 
mean  some  other  jiroperty  ;  there  was  no  attempt  to  show  what  it  did  mean.  And 
their  Lordships  are  disposed  to  think,  tliat  the  I'riniipal  Sudder  Ameen  was  correct 
in  the  conclusion  that  the  spurious  Will  did  treat  the  sul)ject  of  this  suit  as  part  of 
the  Mirza's  estate. 

The  arguments  founded  on  the  dealing  of  the  Mortgagors  with  the  Respondent, 
Mussamat  Hoosainee  Hegum,  and  on  the  jiurcliase  by  the  Appellants  of  Hoosein 
Buksh's  title,  do  not,  in  their  Lordships'  judgment,  do  niucii  to  advance  the  case  of 
either  party.  The  Appellants  have,  with  their  eyes  open,  purchased  a  very  doubtful 
title,  and  as  far  as  they  could,  have  provided  for  the  refunding  of  the  purchase- 
money  (if  any  really  ]iassed),  should  they  fail  to  substantiate  it.  As  the  Owners 
of  the  other  moiety  of  the  Talook.  tliey  had  an  ol)vious  motive  for  entering  into  the 
speculation.  On  the  other  hand,  though  the  recognition  of  the  Respondent's  title 
iiy  the  Mortgagors  affords  some  ground  for  the  inference  that  the  Mirza  was 
originally  the  real  Mortgagee,  yet  the  indulgent  terms  wliich  the  Respondents  have 
granted  them  sup])ly  a  motive  for  tliat  recognition. 

Upon  the  whole,  tlieir  Lordships  are  of  opinion.  [357]  that  the  Appellants  have 
failed  to  establish  the  title  of  Hoosein  Buksh  by  evidence  which  would  justify  the 
reversal  of  the  decrees  under  appeal.  Their  Lordships'  only  doubt  has  been, 
whether  they  ought  not  to  remand  the  suit  for  a  further  and  more  satisfactory 
trial  of  the  issue,  by  whom  was  the  money  advanced?  But  considering  the  weight 
of  suspicion  which  attaches  itself  to  the  title  of  Hoosein  Buksh,  the  preference  which 
the  Principal  Sudder  Ameen  has  expressed  for  the  Respondent's  Witnesses,  and  th« 
reasons  which  he  has  assigned  for  his  judgment,  they  feel  unable  to  say  that  that 
judgment  was  wrong,  and  finding  it  confirmed  by  the  Superior  Court,  they  have 
come  to  the  conclusion  that  it  is  their  duty  humbly  to  recommend  Her  Majesty  to 
dismiss  the  appeal.     The  costs  must  follow  the  result. 


[358]  BUNARSEE  DASS,  Executor  of  ROY  RAMPERSHAD,  and  Guardian  of 
DAMODUO  DASS,  a  Minor,— Appellant;  GHOLAM  HOSSEIN,  MUD  DUN 
MOHUN,  T.  G.  A.  PALMER,  and  LALLA  BROLAIS! ATU,— Respondents  * 
Feb.  21  and  22,  1870]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut,  Nortli-West  Provinces,  Agra. 

A  contract  entered  into  by  a  Railway  Company  and  P.  to  supply  the  Company 
with  Railway  Sleepers,  was  partly  perfoi-med  by  P.  before  he  entered  into -a 
partnership  with  R.,  under  the  name  or  Firm  of  P.  and  Co.,  after  which  it 
was  completed.  P.  before  the  partnership  had  entered  into  a  sub-contract 
with  H.  and  M.  to  supply  the  Sleepers,  and  after  the  partnership  drew  Bills 
in  the  name  of  P.  and  Co.,  payable  at  Calcutta,  in  favour  of  H.  M.  ib  part 
payment  of  their  account.  These  Bills  were  dishonoured.  Upon  an  action 
brought  against  P.  and  Co.,  the  evidence  showed,  that  R.  was  aware  of  P.'s 
contract,  which  was  subsisting  and  completed  after  the  partnership.  Held, 
that  R.,  as  a  member  of  the  Firm  of  P.  and  Co.,  was  liable,  and  that  in  order 
to  take  the  case  out  of  the  principle,  that  every  partner  in  a  mercantile  or 
ordinary  trading  partnershijJ  is  liable  upon  Bills,  drawn  by  a  Partner  in 
the  recognized  trading  business  of  the  Firm,  for  a  transaction  in- 
cident to  the  business  of  the  Firm,  although  such  Partner's  name 
does  not  appear  upon  the  face  of  the  instrument,  and  although  he  be 
a  sleeping  and  secret  Partner;  it  must  be  established  that  the  holder  of  the 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore  Mudge  of  the  High  Court  of 
Admiralty),  and  the  Right  Hon.  the  Lord  Justice  Gifl'ard.  Assessor, — The  Right 
Hon.  Sir  Lawrence  Peel. 
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Bills  knew  at  tlie  time  he  received  them,  that  the  transaction  was  a  private 
contract  of  1'.,  not  one  within  the  scope  of  the  partnership. 

The  facts  of  this  case  and  the  points  raised  by  the  appeal  are  fully  stated  in  the 
judgment. 

The  appeal  was  argued  liy  Sir  U.  Pahuer,  y.C,  and  Mr.  l>cith,  for  tlie  Appellant, 
and  Mr.  Mackeson,  Q.C.,  and  Mr.  J.  Edwards,  for  the  Respondent,  Lalla  Bholanatli. 

[359]  At  the  conilusion  of  the  arguments,  their  Lordships'  judgment  was  pro- 
nounced by 

Tlie  Right  Hon.  Sir  Robert  I'liillimore. — This  was  an  appeal  from  a  decree  of  the 
late  Sudder  Dewanny  Adawlut  at  Agra,  which  confirmed  the  decree  of  the  Principal 
Sudder  Ameeu  of  the  City  of  Cawnpore.  The  decree  was  in  favour  of  Gholam 
Hossein  and  Muddun  Mohun,  who  were  Plaintilis  in  the  Court  below  j  Palmer  and 
Roy  Rampershad  were  Defendants.  Lalla  Bholanath  has  since  purchased  the 
interest  of  Gholam  Hossein  and  Mohun,  and  is  in  fact  tlie  only  Respondent.  The 
representative  of  Roy  Rampershad,  is  the  only  Appellant. 

Roy  Rampershad  entered  into  partnership  with  Palmer  on  the  8th  of  June, 
1861.  Palmer,  at  that  time,  carried  on  business  at  Allahabad,  Cawnpore,  and  other 
places;  and  on  the  6th  of  October,  1860,  had  entered  into  a  contract  with  a  Railway 
Company  to  supply  tliem  with  a  certain  number  of  Sleepers,  and,  in  order  to  fulfil 
his  obligation,  entered  into  a  subsidiary  contract  with  the  Respondents,  Gholam 
Hossein  and  Muddun  Mohun,  for  the  purchase  of  a  certain  number  of  Sleepers. 
This  contract  was,  in  fact,  only  an  oral  one.  The  delivery  of  the  Sleepers  began 
on  the  15th  of  January,  1861,  and  continued  till  the  14th  of  July  in  that  year.  A 
considerable  number  of  Sleepers  were  delivered  after  the  8th  of  June,  which  was  tlie 
date  of  the  partnership  between  Palmer  and  Roy  Rampershad. 

In  December,  1861,  Gholam  Hossein  and  Muddun  Moliuu  applied  to  Pahner  for 
payment  of  their  account.  Palmer  thereupon  gave  them  five  Hoondees,  or  drafts, 
one  for  Rs.  10,000  and  four  for  Rs.  2500  each— [360]  Rs.  20,000  in  the  whole,  in 
part  payment  of  their  account.  The  drafts  were  dated,  "  Cawnpore,  the  31st  of 
December,  1861,'  and  drawn  by  "  Palmer  and  Co."  upon  "  Palmer  and  Co.,  at 
Calcutta."  These  Bills  were  all  dishonoured  and  protested;  butj  subsequently, 
it  appears  that  the  Respondents  received  Rs.  10,000,  on  account.  There  was  a 
further  sum  of  Rs.  24,000  due  to  the  Respondents,  the  value  of  articles  purchased 
from  them  by  Palmer,  while  in  partnership  with  Roy  Rampershad  in  the  course  of 
business. 

The  total  amount  of  the  debt,  therefore,  from  Palmer  and  Co.  to  Gholam  Hossein 
and  Muddun  Mohun,  was  Rs.  34,000.  4.  3.  For  this  amount  they  brought  their  suit, 
on  the  Hoondees  and  on  a  general  statement  of  account,  against  both  Palmer  and 
Roy  Rampershad,  and  also  against  Ram  Putt  and  Kalloo  Mull  (to  whom,  after  the 
Bills  had  been  dishonoured,  the  Respondents  had  been  referred  for  payment),  in 
the  Court  of  the  Principal  Sudder  Ameen  of  Cawnpore,  and  obtained  a  decree  in 
their  favour,  from  which  an  appeal  was  presented  by  Roy  Rampershad  alone  to  the 
Sudder  Dewanny  Adawlut  at  Agra,  which  Court  confirmed  the  decree  of  the  Prin- 
cipal Sudder  Ameen. 

From  these  decrees  the  representative  of  Roy  Rampershad  and  Guardian  of  his 
Minor  Son  have  appealed  to  this  Tribunal.  The  principal  grounds  upon  which 
this  appeal  is  founded  are  derived  from  the  terms  of  the  agreement  between  Palmer 
and  Roy  Rampershad  ;  that  agreement  was  as  follows :  — 

"  Deed  of  agreement  executed  by  Mr.  Palmer,  dated  8th  June,  1861. 
"  We,  Thomas  George  Adam  Palmer,  residing  in  the  House  situated  in  Mouzah 
Nubee  Bagh,  [361]  Pergunnah  Chayal,  and  Roy  Rampershad,  Banker,  Guardian  of 
Damodur  Dass,  Minor,  his  Son,  resident  of  Daragunj,  one  of  the  quarters  of  the 
City  of  Allahabad,  Pergunnah  Chayal,  Zillah  Allahabad,  having  agreed  between 
ourselves  to  enter  into  equal  partnership,  for  the  purpose  of  carrying  on  a  certain 
trade,  we  do  accordingly  record  tiie  conditions  of  that  engagement,  and  testify  to 
its  trutli  and  veracity.  1st.  This  business  shall  proceed  under  the  style  and  title  of 
Palmer  and  Company.  2nd.  A  sum  not  exceeding  one  lakh  of  Rs.,  shall  be  embarked 
on  behalf  of  Damodur  Dass,  Minor,  Roy  Rampershad's  Son,  in  this  business,  and 
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Dailiodur  Dass  shall  rouiaiii  Owner  ol'  lliis  munfv  willi  its  iniurest,  at  tiio  rale  of  12 
per  cent,  per  aniiuui  mit  of  t lie  profits-,  interest  at  tlie  above  rate  due  to  the  Minor 
aforesaid  being  carried  to  account  of  the  business  aforesaid,  shall  be  paid  tn 
Damodur  Dass  at  l>roken  rates.  Tlie  interest  on  the  money  embarked  by  Mr. 
I'almer  in  this  business  siiall  also  l)e  i)uid  to  him  at  broken  rates,  and  of  tlie  re- 
mainder of  the  protits,  Damodur  Dass  and  I,  Mr.  Palmer,  shall  be  Owners  in  equal 
.shares.  3rd.  I,  Mr.  Palmer,  shall  draw  the  sum  of  Hs.  lOOO  out  of  the  profits 
luonthly,  as  remuneration  for  my  services,  and  after  payment  of  this  and  other 
expenses,  we  shall  have  equal  shares  in  the  protits.  4th.  1,  Mr.  Palmer,  shall  not 
undertake  any  contracts,  etc.,  for  any  amount  in  this  business  without  the  consent 
and  signature  of  Roy  Ramjiershad,  and  all  sums  paid  as  expenses  for  the  manage- 
ment of  this  l)usiness,  shall  lie  paid  with  the  consent  of  Roy  Rampersiiad.  If  any 
matter  should  be  undertaken  without  such  consent,  it  shall  be  considered  distinct 
from  this  business.  [362]  5th.  All  the  money  in  this  business,  and  the  accounts, 
shall  be  kept  by  the  Treasurer,  selected  and  roconnnended  by  Roy  Ram- 
persiiad, and  Roy  Raiupershad  shall  be  responsible  for  his  lionesty.  6tli. 
Tliis  business  shall  be  carried  on  for  the  space  of  two  years  and  a 
half,  and  if,  at  the  end  of  this  period,  I,  Roy  Rampershad,  should  for 
any  special  reason  desire  to  close  the  business,  six  months'  previous  notice 
of  closing  the  business  shall  be  given  to  Mr.  Palmer.  At  the  time  of  closing, 
Damodur  Dass,  Minor,  shall  realize  the  whole  amount  that  may  be  due  to  him,  with 
interest  at  one  per  cent,  from  the  goods  and  property  tlien  pertaining  to  the 
business.  And  if,  after  payment  of  the  amount  aforesaid,  with  interest,  there  is 
any  balance  left,  or  profits,  we,  the  parties  to  this  agreement,  shall,  without  objec- 
tion, divide  equally  between  us.  If  any  deficiency  should  be  found  to  exist,  the  loss 
shall  be  lx)rne  by  us  in  equal  proportions.  7th.  Wiatever  profits  in  this  Imsiness 
may  be  realized  on  my,  Mr.  Palmer's,  share  from  year  to  year,  shall  be  yearly  carried 
to  account  of  a  separate  debt  jointly  due  to  Roy  Rampershad  and  Ram  Rikh  by  nie, 
Mr.  Pahner.  8th.  Whatever  Servants  I,  Mr.  Palmer,  may  employ  for  the  manage- 
ment of  business,  and  whatever  necessary  expenditure  I  may  incur,  I  shall  employ 
and  incur  after  consulting  Ram  Rampershad,  the  salaries  and  expenditures  shall  be 
discharged  from  the  profits  of  this  business.  Accordingly  this  Deed  of  agreement 
is  drawn  up  that  it  may  be  used  when  occasion  requires. 
"  Given  this  day,  the  8th  June,  1861. 

"(Signed)  Paliieu  and  Co. 

It  has  been  contended  that  the  particular  terms  [363]  of  this  agreement  show 
that  it  was  cif  a  limited  nature,  that  it  had  reference  only  to  future  contracts  and 
transactions  which  were  authorized  by  the  express  consent  and  signature  of  Roy 
Rampershad,  and,  therefore,  had  no  reference  to  the  previous  contract  of  Palmer 
with  the  Respondents  for  the  purchase  of  the  Sleepers,  and  that  there  was  no  privity 
of  contract  between  the  Respondents  and  Roy  Rampershad  with  respect  to  purchase 
of  the  Sleepers. 

The  proposition  of  law  applicable  to  these  facts  is  well  known  and  indisijutable. 
Every  one  of  the  partners  in  a  mercantile  firm  of  ordinary  trading  partnershi]i 
is  liable  upon  a  Bill  drawn  by  a  Partner  in  the  recognized  trading  name  of  the  Finn. 
for  a  transaction  incident  to  the  business  of  the  Firm,  although  his  name  do  not 
appear  upon  the  face  of  the  instrument,  and  although  he  be  a  sleeping  and  .secret 
Partner. 

In  order  to  take  a  case  out  of  these  principles  of  the  general  law,  it  must  be  shown 
that  the  holder  of  tlie  Bill  knew  at  the  time  he  received  it  that  the  transaction  was 
the  private  afifair  of  a  single  Partner. 

Tlieir  Lordships  are  unable  to  see  that  the  facts  of  the  present  case  are  such  as 
to  bring  it  within  this  exception.  The  evidence  does  not  establish  that  the  Respon- 
dents were  cognizant  of  the  limitations  in  the  partnei'ship  agreement  between 
Roy  Rampershad  and  Palmer  :  the  contract  for  the  delivery  of  the  Sleepers  is  not 
shown  to  have  been  one  contract,  but  it  appeared  that,  from  day  to  day,  separate 
consignments  of  Sleepers  were  passed  to  the  Firm  of  Palmer  and  Co.  The  con- 
signments continued  to  be  delivered,  in  the  same  form  after  the  date  of  the  partner- 
ship, a  condi-[364]-tion  of  which  was  that  tlie  business  should  proceed  under  the 
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stvle  and  title  of  "  Pulnier  and  Co."  The  money  advanced  by  Roy  Raniporshad, 
more  than  Ks  02  000,  went,  with  Hov  Ri.nipershad's  knowledge,  into  this  very 
triiisaction    and  was  cunsuciueiitly  brouglit  within  the  scope  of  tlie  agreement. 

What  tlie  "curtain  trade"  was,  whiili  is  mentioned  m  tlie  Deed  of  agreement, 
(U.es  not  api)ear,  but  Hov  Hampershad  has  liimself  lieen  examined  as  a  Witness, 
and  he  has  not  exphiined  what  the  "  certain  trade  "  was,  but  has  advanced  his  money 
fur  the  purpose  of  this  business,  lias  made  no  complaint  of  misappropriation  of  the 
funds,  and  has  not  endeavoured  to  satisfy  the  Court  that  it  had  been  diverted  to 
anv  purpose  not  contemplated  bv  him.  The  Hindoos  were  drawn  m  the  ordinary 
iiaine  of  the  Firm.  Moreover,  the  Courts  below  gave  credit  to  the  Witnesses  who 
deposed  to  the  fact  that  the  Gomashtah  for  Roy  Rampershad  was  present  at  Moorad- 
abad.  and  that  the  Sleepers  were  purchased  and  despatched  in  his  presence  and 
under  his  instructions  :  and  their  Lordships  see  no  reason  to  dissent  from  this  view, 
though  it  is  not  necessary  for  their  Lordships'  judgment  to  place  reliance  on  this 

evidence.  ,       ■  , 

Their  Lordships  will  humbly  advise  Her  Majesty  to  dismiss  this  appeal,  with 

costs. 


[365]  SETH  LUKHMEE  CHUND  RAO,  BAHADOOR  AND  SETH  GOBIND  DASS, 

Appellants;   SETH   INDRA   MULL    and   Others, — Respondents*   [Feb. 

24  and  28,  1870], 

Oil.  flppeMl  from  the  Sudder  Dewarmy  Adawlut,  North-West  Provinces,  Agra. 

Suit  to  recover  balance  due  on  account  taken  on  the  winding-up  of  a  partner- 
ship transaction  between  two  Firms  for  the  purchase  and  sale  of  opium. 
The  Books  of  the  Firms,  which  were  kept  at  different  places  where  the 
Partners  traded,  were  not  satisfactory  ;  but  the  Courts  in  India  allowed 
certain  items  to  be  due  to  the  Plaintiffs.  On  appeal,  held,  by  the  Judicial 
Committee,  that  although  it  was  not  dear,  whether  those  items  in  taking  the 
account,  ought  to  have  been  allowed,  yet  the  Plaintiffs,  who  had  had  every 
means  of  proving  their  case,  had  failed  to  establish  their  claim  against  the 
Defendant,  the  Court  of  last  resort  would  not  on  that  ground,  after  twenty- 
one  years'  litigation,  remit  the  case  to  India  for  further  inquiry  and 
investigation  to  enable  the  Plaintiffs  to  amend  their  case. 

This  suit  was  instituted  by  the  Appellants  and  one  Rudhakishen,.  deceased,  to 
recover  upwards  of  ten  lacs  of  rupees  from  the  Respondents,  as  the  balance  of 
account  found  to  be  due  on  the  winding-up  of  a  special  partnership  which  had 
previously  been  entered  into  between  them,  as  was  alleged  by  the  Plaintiff's,  but 
denied  by  the  Defendants,  for  the  purchase  and  sale  of  opium  in  the  Provinces. 

The  case  was  commenced  in  November,  1849,  and  [366]  the  Plaintiff's  were  non- 
suited, for  want  of  jurisdiction,  in  1851.  On  appeal  to  Her  Majesty  in  Council, 
that  decision  was  reversed  (see  case  reported  on  this  point,  8  Moore's  Ind.  App. 
Cases,   p.  291),  and  the  suit  sent  back  to  India  for  trial. 

The  principal  question  in  dispute  in  the  present  appeal  between  the  parties 
was,  whether  a  partnership  had  been  in  fact  entered  into  by  the  Defendants.  A 
subsidiary  question  arising  as  to  the  agency  of  one  Saliq  Ram,  deceased,  through 
whom  the  purchases  and  sales  were  effected  for  the  joint  benefit,  as  alleged  by  the 
Plaintiffs,  of  the  parties  in  the  partnership,  and  also  as  to  the  authenticity  of  a 
certain  Letter  purporting  to  have  been  written  in  the  name  of  Dan  Mull  and  Indra 
Mull,  lieing  the  name  of  the  Firm  in  which  the  Defendants  carried  on  their  trade 
and  business  at  Ruttam,  in  the  independent  State  of  Malwa,  and  other  places  in 
India.     Also,  whether  certain  Opium  transactions  which  the  Defendants  admitted 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimoie  (Judge  of  the  High  Court  of 
Admiralty),  and  the  Right  Hon.  the  Lord  Justice  Giffard.  Assessor, — The  Right 
Hon.  Sir  Lawrence  Peel. 
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they  had  been  engaged  in  with  the  Plaintiti'.s  had  heen  eanied  on  l)y  them  merely 
as  Agents  of,  and  not  as  co-partners  wilji,  the  latter. 

By  the  decree  of  W.  S.  Paterson,  Esq.,  Judge  of  the  Civil  Court  at  Agra,  it  was 
decided  on  the  evidence,  that  the  Respondents  had  in-  fact  entered  into  the  partner- 
ship, and  that  the  authenticity  of  the  Letter  was  proved  and  estal)lis]ied.  that  the 
Defendants'  plea  to  the  effect,  that  the  Opium  transactions  were  carried  on  by 
them  merely  as  the  Agents  of  the  latter,  had  wholly  failed,  and  tlio  Judge  accordingly 
decreed  to  the  Plaintiffs  Rs.  41,32!):  5  as  the  balance  found  by  him  to  be  due  to 
them  by  the  Defendants  in  re-[367]-spect  of  the  partnership  business,  with  Rs.  'M<i)l 
interest  on  the  same. 

On  appeal,  the  late  Sudder  Court  at  Agra,  consisting  of  Messrs.  J.  H.  Batten 
and  C.  R.  Lindsay,  decided  that  tlic  lialance  so  found  Ijy  tiie  Court  below  was  in- 
correct;  that  the  Books  of  the  Plaintitfs'  firm,  wliicli  had  Ijcen  produced  in  evidence, 
did  not  afford  sutficicnt  proof  of  the  alleged  partnership  :  and  that  the  Letter  above 
mentioned,  relied  on  bj^  the  Plaintiff's,  was  not  proved,  and  accordingly  reversed  the 
decree,  with  costs,  of  the  Civil  Court  at  Aerra. 

The  present  appeal  was  brought  from  the  Sudder  Dewanuy  Court's  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellants, — Submitted,  that  as  a 
partnership  had  been  established,  the  Appellants  were  entitled  to  a  decree,  not 
merely  for  the  amount  due  to  them  by  the  decree  of  the  Lower  Court,  but  for  the 
full  ariiount  claimed  to  be  due  to  them  by  the  plaint,  including  one-third  of  the 
sum  of  Rs.  18,56,148,  remitted  by  them  to  Ruttam,  and  one-third  share  of  the  sum 
of  Rs.  1,94, 931,  remitted  by  them  to  Bombay,  which  was  disallowed  by  the  Court. 

Mr.  Field,  Q.C.,  and  Mr.  J.  D.  Bell,  for  the  Respondents,  contended,  that  there 
was  no  partnership;  but  even  if  there  was  evidence  to  establish  a  partnership,  as 
alleged  in  the  plaint,  there  was  no  evidence  of  any  balance  being  due  by  the  Re- 
spondents to  the  Appellants. 

[368]  Their  Lordships'  judgment  was  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile. — On  the  question  of  partnership  their 
Lordships  do  not  think  it  necessary  to  say  much.  If  the  proof  of  the  partnership 
had  depended  on  the  evidence  given  of  the  agency  of  Saliq  Ram,  and  of  the  cir- 
cumstances which  are  alleged  to  have  taken  place  at  Muttra,  their  Lordships  would 
certainly  have  been  unable  to  find  against  the  Respondents  that  Saliq  Ram,  as 
their  accredited  Agent,  had  made  there  a  contract  of  partnership  binding  on 
them.  The  reason  why  the  Appellants  in  their  plaint  gave  such  prominence  to  the 
earlier  negotiations,  and  l>rought  so  much  evidence  to  prove  Saliq  Ram's  alleged 
character  at  that  time,  may  possibly  be,  that  they  then  felt  pressed  by  the  difficulty 
of  making  the  Respondents  amenable  to  the  Court  at  Muttra,  and  thought  that  it 
was  necessary  to  establish  a  contract  made  at  Muttra,  in  order  to  found  the  juris- 
diction of  that  Court.  When  the  case  came  here  on  appeal  from  the  Courts  of 
India  (see  Luchmee  Ghund  v.  Zorawiir  Mull,  8  Moore's  Ind.  App.  Cases,  291),  which 
had  found  that  there  was  no  such  jurisdiction,  the  view  which  this  Committee  then 
took  was,  that  the  Letter  written  at  Ruttam,  if  genuine,  amounted  either  to  a 
contract  of  partnership,  or  to  a  ratification  of  what  had  been  previously  done  by 
Saliq  Ram ;  and  that  the  partnership,  being  one  which  was  to  be  carried  on 
principally  at  Muttra,  any  cause  of  action  arising  out  of  the  balance  resulting 
from  the  partnership  transactions  must  be  taken  to  have  arisen  at  Muttra:  and 
the  cause  was  accordingly  sent  back  for  trial  on  the  merits  in  that  Court. 

[369]  Their  Lordships  now  think,  that  if  there  was  a  partnership  at  all,  it  was  a 
partnership  created,  constituted  and  defined  by  the  Letter  written  at  Ruttam. 
They  are  disposed  to  think  that  the  evidence  preponderates  in  favour  of  the 
genuineness  of  that  Letter,  and.  at  all  events,  for  the  disposal  of  this  case,  they  will 
assume  that  that  Letter  was  written  contemplating  such  a  partnership  as  is  there 
described. 

The  partnership  so  contemplated  seems  to  have  been  a  joint  adventure  of  the 
two  Firms  in  opium  speculations,  to  be  managed  principally  by  Saliq  Ram,  who 
was  to  buy  up  opium  in  Malwa,  and  other  parts  of  Western  India,  and  was  to  act 
with  the  consent  of  both  parties.  The  capital  with  which  those  transactions  were  to 
be  carried  on,  was  to  be  furnished  by  the  Appellants'  Firm  at  Muttra.     Th^y  were  to 
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advaiiL-f  the  lapital.  and  Id  he  allowt-d  interest  at  tin-  rate  of  6  annas  jier  eent. 
Therefore,  if  that  a;.,'reeineMt  were 'strictly  carried  out,  the  Firm  at  Muttra  would 
l)eionie  accountahle  to  their  Partners  in  their  joint  adventure;  the  Respondents 
taking  credit  for  tiie  money  wiiich  they  advanced,  and  accounting  for  the  returns 
of  the  opium  when  sold:  and,  on  the  other  hand,  Saliq  Ram  would  have  to  account 
either  to  hoth  Firms,  to  the  Muttra  Firm,  as  tJie  Agent  of  the  joint  adventure.,  for 
the  disbursement  of  all  the  moneys  received  hy  him,  and  for  his  application  thereof. 

This  being  tiie  relation  of  the  parties,  the  Appellants  have  brought  their  suit 
to  recover  from  the  Resjiondents  their  share  in  the  alleged  loss  upon  this  joint 
adventure,  and  have  attempted  to  prove  that  loss  by  producing  the  accounts  kept 
by  them  at  Muttra,  showing  the  gross  amount  of  their  advances,  [370]  and  giving 
credit  for  what  they  represent  as  the  gross  amount  of  the  sum  realized  by  the  sales 
of  the  opium  purchased.  The  accounts  kept  by  Saliq  Ram  are  not  produced ; 
tliough  some  such  accounts  must  surely  have  been  kept  and  rendered,  in  order  to 
show  what  opium  was  purchased,  and  for  what  it  was  sold,  Saliq  Ram  himself, 
who  may  have  lieen  alive  when  the  suit  was  first  instituted,  though  he  is  said  to  have 
been  dead  when  it  went  back  to  India  to  be  fully  tried,  is  not  examined.  Punna 
Lall,  the  other  Agent,  is  examined,  and  is  unalile  to  give  any  account  whatever 
of  these  transactions.  Therefore,  the  whole  evidence  seems  to  consist  of  the  accounts 
and  Books  of  account  kept  by  the  Appellants. 

The  learned  Judge  who  tried  the  case  in  the  first  instance,  allowed  certain  items 
of  the  sums,  which  the  Appellants  said  they  had  advanced  by  way  of  capital  for  this 
adventure,  and  he  disallowed  other  large  items.  The  result  was  that,  according  to 
his  mode  of  stating  the  account,  there  was  a  considerable  amount  of  loss.  It 
appears,  however,  that  he  made  what  is  clearly  a  mistake  in  the  calculation  of  the 
amount  advanced.  He  gave  the  Appellants  credit  for  the  sum  of  twenty  lacks  of 
rupees  remitted  to  Mundesore,  whereas  they  had  taken  credit  in  their  own  accounts 
for  only  seventeen  lacks  sixty-six  thousand  and  four  rupees,  the  difference  being 
the  difference  in  value  between  the  Company's  rupee  and  the  rupee  current  at 
Mundesore,  calculated  on  the  whole  remittance.  Wlien  the  case  went  to  the  higher 
Court,  that  error  was  pointed  out.  It  seems  almost  to  have  been  admitted,  and  the 
result  is,  that  if  that  error  is  rectified,  and  nothing  more  is  allowed  than  the  Judge 
below  allowed,  there  is  no  proved  [371]  loss,  but,  as  the  account  stands,  an  apparent 
profit  on  the  speculation  of  upwards  of  a  lack  of  rupees. 

The  question,  therefore,  whether  the  Appellants  have  made  out  a  right  to  recover 
anything  against  the  Respondents,  turns  upon  the  question,  whether  the  sum  which 
they  have  been  allowed  to  chai'ge  against  the  Respondents  can  lie  increased  by  either 
of  the  disallowed  items?  Their  Lordships  have  considerable  doubt,  whether  there 
was  sufficient  evidence  to  justify  the  charge  against  the  Respondents  of  even  those 
items  which  have  been  allowed.  It  seems  to  rest  entirely  upon  the  Books  kept  at 
Muttra  by  the  Appellants  (which  cannot  be  likened  to  Books  of  a  partnership  to 
which  all  the  Partners  of  the  Firm  have  access,  and  which  are  kept  by  the  servants 
of  all),  and  upon  the  Books  kept  at  the  Kootees  of  the  Appellants  at  Mundesore  and 
Indore.  No  doubt  the  Indore  Books,  and  the  Mundesore  Books,  carry  the  case,  as 
to  those  two  items,  to  this  extent,  that  while  the  Muttra  Books  show  prima  facie 
that  remittances  to  the  amounts  stated  were  made  to  those  Kootees,  the  Books  of 
those  Kootees  show  pHmu  facie  that  those  sums  did  find  their  way  into  the  hands 
of  Saliq  Ram  and  Punna  Lall.  That  those  sums  were  really  applied  by  those  persons 
for  the  purposes  of  the  joint  adventure  there  is  no  evidence  whatever.  However, 
even  this  degree  of  proof  is  wanting  as  to  the  disallowed  items.  As  to  them,  there 
is  nothing  more  than  the  evidence  of  the  Appellants'  servants,  corroborated  by  the 
Appellants'  Books  at  Muttra,  that  certain  drafts  were  drawn — one  upon  the  Appel- 
lants' Kootee  at  Bombay,  and  another  on  the  Appellants'  Kootee  at  Ruttam — in 
favour  of  Saliq  Ram  and  Punna  Lall ;  but  that  [372]  those  sums  ever  passed  from 
those  Kootees  into  the  hands  of  those  persons  there  is  no  evidence  whatever. 

Their  Lordships,  therefore,  are  clearly  of  opinion,  that  the  Judge  of  the  Court 
of  first  instance  was  right  in  disallowing  the  latter  items  as  insuflSciently  proved. 
Whether  he  was  right  in  allowing  the  other  items,  their  Lordsliips  think  it  extremely 
doubtful;  and  they  would  not  be  disposed,  without  further  inquiry,  to  charge  those 
items,   if  the  case  turned   upon   them   against  the  Respondents.     Rut.   as  the  case 

.^)90 


BHVAH  RAM  SIN(;H   r.    HHYAIf   UOJUR  SINTar  [l870]       XIII  MOORE  IND.  APP.,  373 

stands,  the  Appellnnts  have  failed  to  i)rove  that  there  is  any  sum  due  to  tliem  from 
tlie  Respondents;  and  tlie  only  question  is,  whether  the  suit  is,  tiierefore,  to  be 
dismissed  as  having  failed,  or  whether  their  Lordsliips  are,  after  this  twenty-one 
years'  litigation,  to  send  it  liaek  for  further  inquiry  and  investigation,  and  allow 
the  Apiiellants  to  amend  tiieir  case?  Their  Lordships  are  of  opinion,  that  they 
would  not  be  justified  in  adopting  the  latter  course.  The  Ajipellants  seem  to  have 
had  all  tlie  means  they  ever  ean  have  of  proving  their  case.  Thev  had  the  benefit  of 
all  the  machinery  which  the  Courts  of  India  afford  for  taking  the  account,  and  it  is 
unreasonable  that,  having  failed  to  prove  their  case,  they  now  should  ask  their 
Lordships  to  send  it  back  for  further  investigation,  there  being,  moreover,  no 
reason  to  suppose  that  they  would  have  any  better  proof  tiian  tiiey  iiad  l)cfore. 

Under  these  circum-stances,   their   Lordships   think    it    is   their   duty   to   advise 
Her  Majesty  to  dismiss  this  ai)peal  with  costs. 


[373]  BHYAH  RAM  SINGH  and  BHYAH  JOBRAJ  SmGE— Appellants;  BAYAH 
UOUR  SINGH  and  BHYAH  RUNDEER  SmGU.— Respondents  *  [Feb.  28 
and  March  1,  1870]. 

On  appeal  from  the  Sudder  Deiranmj  Adair/uf,   Xurth-We^t  I'rooi-ii-ces,  Ayra. 

According  to  the  Mitacshara  and  the  authorities  of  the  Benares  school  of  law 
as  received  in  the  North-West  Provinces,  Grandsons  in  the  fourth  and  fifth 
removes  are  Sapindas  and  heirs  to  their  common  ancestors  [13  Moo.  lud.  Api). 
390,  391]. 

The  question  of  preference  in  succession  is  distinct  from  exclusion,  as  the  pre- 
ference is  founded  by  the  Hindoo  Law  on  the  superior  efficacy  of  funeral 
oblations  [13  Moo.  Ind.  App.  392]. 

So  held:  where  parties  claimed  under  a  Deed  of  gift  and  a  sale  from  a  Hindoo 
Widow  (who  was  entitled  to  a  life  estate  only  by  the  Benares  school  of  law), 
on  the  ground  that  Great  great  great-grandsons  were  excluded  from 
the  inheritance,  being  too  remote  to  succeed  as  heirs  to  the  estate  of  their 
common  ancestor. 

The  Hindoo  Law  contains  in  itself  the  principles  of  its  own  exposition.  The 
Digest  subordinates,  in  more  than  one  place,  the  language  of  the  Texts  to 
custom  and  approved  usage,  but  nothing  from  any  foreign  source 
should  be  introduced  into  it,  nor  should  the  Courts  interpret  the  Texts  by 
application  to  the  language  of  strained  analogies  [13  Moo.  Ind.  App.  390]. 

The  overruling  of  the  case  of  Slbliuo  Sinyli  v.  Pirthee  Sing  (10  S.D.A.,  N.W.P., 
p.  415),  by  the  Sudder  Court  of  the  North- Western  Provinces  confirmed. 

The  Respondents  and  others  brought  the  suit  out  of  which  this  appeal  arose 
against  the  Appellants  and  others,  to  recover  land  and  personal  property  which  they 
claimed  as  belonging  to  them  on  the  death  of  Mussuniat  Sheoraj  Koraree,  the  Widow 
of  Juskurun  Singh,  and  which  the  Appellants,  under  a  Deed  of  gift  from  her  in  their 
favour,  had  taken   possession  of   as  having  been   her   absolute   property. 

The  facts  of  the  case  were  these:  — 

[374]  Juskurun  Singh  was  the  Great-great-great-grandson  of  Chutter  Puttee 
Singh,  through  a  Son,  named  Kishur  Singh.  The  Respondents  were  Great-great- 
great-grandsons  of  Chutter  Puttee  Singh,  through  another  Son,  Chyne  Singh. 

Juskurun  Singh  died  in  1851,  childless,  leaving  a  Widow,  Mussumat  Sheoraj 
Kooraree,  without  any  blood  relations,  save  his  Cousins,  descendants  of  Chyne  Singh, 
whose  interests  were  represented  by  the  Respondents. 

*  Present:  Members  of  tlie  Judicial  Committee, — The  Right  Hon.  .Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore  (Judge  of  the  High  Court  of 
Admiralty),  and  the  Right  Hon.  the  Lord  Justice  Giffard.  Assessor, — The  Right 
Hon.   Sir   Lawrence  Peel. 
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In  \l<'y2  those  Cousins  hioufxlit  a  suit,  in  the  Principal  Suddcr  Anieen's  Court, 
against  the  Widow,  Mussunmt  Sheoraj  Kooraree,  and  one  Jugf;ernath  Dhobiiy,  to 
obtain  possession  of  the  estates  left  !>}'  .luskurun  Singh.  They  claimed  tlilo  pro- 
perty on  the  ground,  that  it  was  joint  ancestral  property,  and,  therefore,  that  tliey, 
as  his  Cousins,  were  entitled  in  preference  to  the  Widow,  she  being  entitled  to 
maintenance  only  ;  and  as  to  the  Defendant,  Juggeriiath  Dhobay,  as  he  claimed  under 
a  Deed  of  gift  executed  by  tiie  Widow,  they  sought  to  set  tliat  Deed  aside.  The 
Principal  Sudder  Anioen  decided,  that  the  property  was  ancestral,  but  that  the 
Hesiiondcnts  had  not  l)een  jointly  interested  therein  with  Juskurun  Singh,  and 
tliat,  as  it  was  tlie  separate  ancestral  |)roperty  of  the  deceased,  his  Widow  was 
entitled  to  succeed  to  it,  and  he  accordingly,  on  the  28th  of  March,  1853,  dismissed 
tlie  suit.     On  appeal  to  the  Sudder  Dewanny  Adawlut,  that  decree  was  affirmed. 

The  Widow  died  on  the  16th  of  December,  1861,  when  the  Respondents  discovered 
that  the  Appellants  and  other  persons  set  up  title  to  the  property  to  which  Mussumat 
SIteoraj  Kooraree,  as  the  Widow  of  her  Husband,  Juskurun  Singh,  had  succeeded. 

[375]  The  Api)ellants  relied  on  a  Deed  of  gift  which  they  alleged  had  been 
executed  by  the  Widow  eleven  days  previous  to  her  death,  and  which  purported  to 
give  them  all  her  property  ;  and  also  on  another  document,  alleged  to  have  been 
executed  by  her  on  the  4th  of  December,  1861,  by  wliioli  she  recognized  the  Appellants 
as  her  heirs.  They  also  asserted,  that  the  Widow  had  executed  a  conditional  sale 
by  way  of  mortgage,  in  favour  of  one  Ram  Surroop.  It  appeared,  that  the  Appel- 
lants, ii>  1862,  sold  a  part  of  the  projierty  to  one  Baboo  Surjoo  Pershad,  and  pur- 
))orted  to  convey  and  coiifirm  other  parts  of  the  estate  to  other  persons.  Also  that 
on  the  death  of  the  Widow,  the  Appellants  obtained  an  Order  for  a  Curator  to 
take  possession  of  her  property,  according  to  the  Act,  No.  XIX.  of  1841,  and  that 
proceedings  were  instituted  l)v  one  Tlilakooranee  Buddun  Koaree  on  behalf  of  her 
Grandson,  Mungul  Singh,  a  descendant  of  Chutter  Puttee  Singh,  who  was  one 
generation  further  removed  than  the  Respondents,  seeking  to  recover  from  the 
Appellants  the  property  now  in  dispute;  that  the  Respondents  presented  a  petition 
disputing  the  right  of  Mungul  Singh  to  more  than  one  moiety  in  the  estate  ;  but 
that  no  Order  was  made  joining  them  as  parties  in  the  suit;  and  that  the  Judge, 
in  their  absence,  decided  the  suit  in  favour  of  the  Appellants,  by  upholding  the 
Deed  of  gift  from  the  Widow  as  valid. 

In  consequence,  the  Respondents,  along  with  their  Brothers  and  Cousins,  com- 
menced the  present  suit,  making  as  Defendants  to  it  the  Appellants,  and  the  persons 
to  whom  they  had  conve3'ed  portions  of  the  property. 

It  appeared,  from  a  pedigree  filed  with  the  plaint,  that  the  Plaintiffs  and  the 
deceased,  Juskurun  [376]  Singh,  were  in  the  fourth  and  fifth  removes  from  the 
common  ancestor,  Chutter  Puttee  Singh,  and  stood  in  the  relation  of  his  Great- 
great-great-graudsons.  The  Appellants  filed  a  written  statement,  raising  the  follow- 
ing defences; — First,  that  Juskurun  Singh,  having  died  more  than  twelve  years 
previously,  and  the  claim  of  persons  in  the  same  interest  as  the  Respondents  having 
then  been  rejected,  the  Respondents'  title  to  relief  was  barred  by  the  Law  of 
Limitation;  secondly,  that  the  Respondents  had  no  right  to  inherit,  and  that  the 
Respondents  were  bound  by  the  decision  passed  in  the  above-mentioned  suit,  in 
which  Mungul  Singh,  by  his  Grandmother,  had  sued  the  Appellants  without  success  ; 
and,  thirdly,  that  the  Deed  of  gift  to  the  Appellants  was  valid. 

Issues,  to  the  following  effect,  were  settled: — First,  whether  the  Respondents, 
under  the  Hindoo  Law.  had  a  right  to  inherit  the  villages  in  dispute  left  by  the 
Widow's  Husband?  Second,  whether  the  claim  was  barred  by  the  Statute  of 
Limitation?  And,  third,  whether  the  suit  could  be  heard  under  the  provisions 
of  Act,  No.  VIII.  of  1859,  section  2?  The  Principal  Sudder  Anieen  did  not  consider 
it  necessary  to  raise  the  issues  on  the  facts  of  the  case. 

At  the  hearing,  on  the  23rd  of  July,  1864,  the  Principal  Sudder  Ameen  of 
Goruckpoor  (Assud  Allali  Mahomet),  dismissed  the  suit  with  costs.  By  his  judgment 
he  decided,  first,  that  the  Respondents  were  not  heirs  of  Juskurun  Sing;  secondly, 
that  the  possession  of  the  Widow  from  the  time  of  her  Husband's  death,  being  for 
more  than  twelve  years,  was  such  an  adverse  possession  as  to  make  the  Law  of  Limita- 
tion a  bar  to  the"  suit  ;   and,  tliirdly,  that  as  in  the  other  suit  the  Plaintiffs  were 
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equal  in  ri>lation-[377]-sliii)  with  tlie  Respoiuk'iits,  aiul  tluit  section  2  of  Act,  No. 
VIII.  of  1859  (a)  appliod  to  the  case,  and  was  a  judjinient  in  rem. 

Against  tiie  Sudder  Amecn's  dociee,  founded  on  tliis  judfinient,  the  Rcspondinis 
appealed  to  the  Sudder  Dewanny  Adawlut  at  Agra;  and  on  the  10th  of  July,  18G0, 
that  Court  (consisting  of  Messrs.  Ross  and  Roberts)  overruled  the  Sudder  Ameen's 
decision  on  every  point.     Their  judgment  was  in  the  following  terms:  — 

"  We  are  of  opinion,  that  the  title  on  the  part  of  the  reversioners  to  sue  for 
succession  to  the  property,  in  this  case,  accrued  on  tlie  death  of  the  Widow,  and 
that  the  period  of  limitation  does  not  run  from  1S,51,  the  date  of  ilie  demise  of  her 
Husband.  It  was  decided  in  1853,  that  the  Widow  was  entitled  to  succeed  to  her 
Husband,  whose  proijcrty  was  separate  from  tliat  of  the  nther  descendants  of 
Chatter  Puttee  Singh.  The  Widow  was,  therefore,  entitled  to  liold  it  for  her  term 
of  life,  and  on  her  death  the  property  would  pass,  in  the  ordinary  course  ')f 
inheritance,  to  the  nearest  of  kin  to  lier  Husband  surviving  at  tlie  time  of  her 
decease.  Nor,  secondly,  do  we  think  that  the  dismission  of  tlie  claim  on  account 
of  Mungul  Singh  is  to  be  regarded  as  a  judgment  in  nni.  or  as  barred  by  sec.  2 
of  the  Civil  Procedure  Code  of  1859.  We  oliserve,  indeed,  tiiat  several  of  'lib 
Plaintiffs  are  not  nearer  of  kin  to  the  late  Widow's  Huslsand,  than  the  Plaintilf 
in  the  case  of  Sib/ioo  Sing'Ji  v.  Pirthee  Sinr/h  (S.D.A.,  N.W.P.,  Vol.  X.  p.  415  ;  17lli 
July,  1855).  But,  as  the  point  of  law  in  Sibhoo  [378]  Singli's  case  is  of  a  doubt- 
ful nature,  and  one  which  No.  134  of  1861,  dated  '2'lnA  June,  1863,  Koorr  Gool/ih 
Singh  V.  Rao  Kurnm  Singh;  No.  531  of  1862,  dated  29t]i  July,  1863,  Shoodywn 
Singh  V.  Mohun  I'andey,  under  some  later  precedents,  does  not  invalidate  the 
Plaintiff's  claim,  we  think  that  the  suit  cannot  be  thrown  out  witliout  considerinsr  the 
doctrine  cited.  It  may  be,  that  the  exposition  of  the  Law  Officer,  given  in  the  case 
of  Sibhoo  Singh,  in  regard  to  the  succession  in  certain  cases  of  Sapindas  not  going 
beyond  Grandsons  from  tlie  common  ancestor,  is  according  to  the  letter  of  the  law, 
as  laid  down  in  the  Mitacsharu  ;  but  it  is  certain  that  later  Expositors  of  that  law 
have  extended  the  line  of  succession  further.  In  the  first  place,  we  would  observe, 
as  regards  the  immediate  descent  from  the  common  ancestor,  the  Great-grandson  is 
recognized  among  the  near  successors  of  the  deceased.  In  Colebrooke's  Trans- 
lation of  the  Mitacshara,  ch.  ii.  s.  8,  par.  1,  the  order  of  succession  is  thus  given  :  — 
'  It  has  been  declared  that  Sons  and  Grandsons  [or  Great-grandsons]  (Balambhatta) 
take  the  heritage  ;  or,  on  failure  of  them,  the  Widow  or  other  successors."  This 
incorporation  of  the  Words  '  or  Great-grandsons  '  in  the  text  of  the  Mitacshara, 
shows  that  the  Translator  (whose  authority  is  of  the  highest  order)  considered  that 
the  inclusion  of  the  Great-grandson,  among  immediate  heirs,  was  the  approved 
doctrine  of  the  later  class  of  the  Expositors  of  the  law  of  Benares.  The  same 
doctrine  is  implied  in  the  Dattaka  Mimansa,  a  Treatise  on  adoption,  current  in  these 
Provinces,  by  Nanda-Pandita  ;  a  later  Commentator  on  the  Mitacshara  (^-ide  pre- 
face to  two  Treatises  on  the  Hindu  Law  of  Inheritance,  by  Colebrooke,  pref.  s.), 
[379]  Dattaka  Mimansa  (Sutherland's  Translation,  sections  1  to  3,  and  sec.  vi., 
cl.  13  and  14).  In  treating  on  tlie  text  which  prescribes  adoption,  '  by  a  man 
destitute  of  a  Son  only,  must  a  substitute  for  the  same  always  be  adopted  ' ;  the 
Author  explains,  that  Son  there  used,  is  inclusive  also  of  the  Son's  Son  and  Great- 
grandson,  and  cites  Menu: — 'By  a  Son,  a  man  conquers  worlds;  by  a  Son's  Son, 
he  enjoys  immortality;  and  afterwards,  by  a  Son  of  a  Grandson,  he  reaches  the  solar 
abode ' ;  and  the  Expositor  further  explains,  that  '  they,  as  well  as  the  Son,  perform 
ol)sequie8.'  It  appears,  then,  that  the  Great-grandson  was  latterly  considered  to 
be  among  the  near  heirs.  Sons  and  the  rest.  In  W.  H.  Macnaghten's  Hindu  Ltiw, 
the  exclusion  of  Great-grandsons  is  not  noticed  in  the  chapter  on  inheritance,  in  the 
first  volume;  and  in  the  second  volume,  the  Pundits,  when  referred  to  in  a  ca.se 
of  Benares  Law,  give  it  as  their  opinion,  that  '  supposiitg  Dulgunjun  (the  title  to 
whose  estate  was  in  dispute)  neither  to  have  left  Sons,  Son's  Son,  nor  Son's  Grandson 
at  his  death,  but  to  have  been  survived  by  his  Widow,  then,  under  certain  circum- 

(a)  Sec.  2  of  Act,  No.  VIII.  of  1859,  is  as  follows:—"  The  Ci^'il  Courts  will  not 
take  cognizance  of  any  suit  brought  on  a  cau.se  of  action  which  shall  have  been  heard 
and  determined  by  a  Court  of  competent  jurisdiction,  in  a  former  suit,  between  the 
same  parties,  or  between  parties  under  whom  they  claitii. 
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stances,  she  would  sueieed  to  the  iiroperty."  We  cite  this,  because  we  think  tliat  the 
opinion  of  the  Pundit  in  tiie  case  of  Si1)hoo  Singli,  disturbed  the  hitherto  settled  law 
in  these  Provinces.  But  we  do  not  tind.  when  the  direct  line  ceased  and  the 
succession  ascended,  that  the  male  issue  of  such  ascendant,  who  are  entitled  to  inherit, 
extend  lower  than  the  grandson.  But  as  it  is  not  necessary  to  rule  the  point  here, 
we  do  not  feel  called  on  to  say  more  on  this  question,  as  our  decision  will  \m  ou  other 
grounds.  It  is  contended  here,  that  the  Plaintiffs,  none  of  whom  are  Grandsons 
of  any  ascendant  from  [380]  the  common  ancestor,  are  not  among  Sapindas,  and  not 
entitled  to  inherit.  This  is,  however,  opposed  to  the  doctrine  sanctioned  l)y  the 
Author  of  the  Mitacshara,  eh.  II.,  s.  v.,  cl.  6  : — '  The  relation  of  Sapindas,  or  kin- 
dred connected  by  the  funeral  oblation,  ceases  with  the  seventh  person,  and  that  of 
the  Sainanodacas  or  these  connected  by  a  common  libation  of  water,  extend  to  the 
fourteenth  degree."  We  find  direct  authority  for  disregarding  the  construction 
proposed  to  be  put  by  the  Respondents  on  the  word  '  Sapinda.'  In  a  note  on  sec. 
vi.,  cl.  27,  of  the  Uattaka  Mimansa,  is  given  the  construction  of  the  Author  of  the 
Mitacshara,  on  the  text  of  Yagnyawalkya.  '  Beyond  the  fifth  and  seventh  degrees 
on  the  Mother's  side  and  the  Father's  side  respectively,  the  relation  of  Sapinda 
leases  as  follows: — On  the  Mother's  side,  that  is,  in  the  line  of  the  Mother,  after  the 
fifth  degree.  On  the  Father's  side,  that  is,  in  the  line  of  the  Father,  after  the  seventh 
degree,  the  relation  of  Sapinda  ceases;  as  is  understood  .  .  .  accordingly,  there 
are  six  Sapindas  in  ascent — the  Father  and  the  rest ;  and  six  in  descent,  the  Son 
and  the  rest ;  and  the  man  himself  is  the  seventh.  Should  the  line  diverge,  the 
enumeration  should  be  made  until  the  .seventh  degree,  commencing  from  whence 
the  direction  of  the  line  varies.  This  is  apjilicalile  to  every  case.'  (Sutherland's 
Trans.,  p.  79.)  We  have  thus  furnished  to  us  a  rule  for  computing  the  order  of 
succession  in  regard,  not  only  to  Sapindas,  but  to  Samanodacas  ;  '  the  enumeration 
should  be  made  until  the  seventh  '  (or  until  the  fourteenth)  degree,  commencing  from 
whence  the  line  varies.  So  much  so,  that  we  find  that  in  the  case  decided  by  the 
Privy  Council,  Hany  Srirnuty  DIheah  v.  Rany  Koond  [381]  Lnta  and  otiiers  (4 
Moore".s  Ind.  App.  Cases,  page  292  to  page  ;!03)  the  Pundits  gave  it  as  their  opinion, 
that  according  to  the  Mitacshara,  the  descendant  in  the  eighth  remove,  reckoning 
from  and  inclusive  of  the  common  ancestor,  was  entitled  as  Sagotra  to  take  the 
property  in  suit.  The  decision  went  against  the  descendant,  as  his  family,  though 
formerly  governed  by  the  Mithila  Law,  had  adopted  the  Bengal  Law,  and  because,  by 
the  Bengal  Law,  Bundhoos  took  the  precedence  of  Sagotras.  No  doubt  was  in  that 
case  expressed  as  to  the  correctness  of  the  opinions  of  the  Pundits,  but,  as  noticed  in 
the  case  of  Shuodhyan  Singh  v.  Mohun  Pandey,  No.  531,  of  1862,  29th  July,  186:i 
Reports,  Sud.  Dew.  Ad.  vol.  II.  of  1863,  p.  134,  had  the  claim  been  decided  according 
to  the  Mitacshara,  the  Sagotra  would  have  had  his  title  to  inherit  allowed.  Now 
some,  at  least,  of  the  Plaintiffs,  as  Laisk  Singh  and  others,  are  within  the  Sapindas, 
and  are,  of  course,  entitled  to  the  propert3%  where  no  nearer  relatives  to  Juskurun 
Singh  are  forthcoming-.  We  would  advert  to  the  case  of  RutcJie  putty  Ihitt  J  ha  v. 
Rajimder  yaraiii  Rae  (2  Moore's  Ind.  App.  Cases,  pages  133  to  252),  in  which 
was  discussed  the  doctrine  of  the  Mitacshara,  relating  as  to  the  succession  of 
certain  Claimants  who  '  were  lineally  descended  from  Samroo  Chowdhi-y  (we  quote 
from  the  report  of  the  case  Gunriadntt  Jha  v.  Sreeiutrain  Rai  (2  Sud.  Dew.  Ad. 
Rep.  11,  referred  to  in  the  report  in  2  Moore's  Ind.  App.  Cases,  133,  Rutcheputty 
Out  Jha  V.  Rnjuiuler  Narain  Rae),  the  paternal  Great-grandfather  of  the  great- 
grandsire  of  Rajah  Indernarain.  It  was  ruled  by  the  Sudder  Court,  that '  according 
to  the  Mithila  autliorities,  the  estate  of  a  person,  on  failure  of  heirs,  within  the 
relation  of  Brother's  Son.  [382]  devolves  on  the  paternal  kindred  who  are  Sapindas, 
which  relation  includes  the  descendants  of  a  paternal  ancestor  to  the  sixth  degree, 
and  ceases  with  the  seventh  person  ;  in  default  of  the  Sapindas  on  the  Samanodacas, 
or  those  connected  by  a  common  libation  of  water,  viz.,  the  more  distant  paternal 
kindred,  extending  to  the  fourteenth  degree,  and  in  failure  of  Samanodacas,  to 
tho.se  termed  Bundhoos  or  cognates.'  2  Sud.  Dew.  Ad.  Rep.  12.  The  rule  of  in- 
heritance thus  compendiously  stated,  appears,  from  the  full  report  in  2  Moore's 
Ind.  App.  Cases,  133,  to  have  been  disputed;  and  it  was  argued  before  the  Sudder 
Court,  that  the  Mitacshara  did  not  support  the  pretensions  of  the  descendants  of 
Sumroo  Cliowdry  in  the  sixth  remove.     But  the  .Judge,  Mr.  J.  H.  Harrington,  whose 
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decision,  concurred  in  by  his  CoUeau^ues,  was  affirmed  I)}-  Iler  Majesty's  Privy  Council, 
who  rejected  that  arj;uiuent.  After  stating-  that  the  term  I'utra,  or  Son,  in  tlu- 
Mitacshara  and  its  commentary,  tlie  Suhhodini,  is  frequently  used  as  a  general  term 
for  male  issue  or  descendant,  Mr.  Harrin<iton  j^oes  on  to  ol)serve  (2  Moore's  Ind. 
App.  Cases,  p.  159): — '  To  adopt  the  construction  proposed  hy  the  Appellant,  would 
l>e  to  cut  off  all  the  descendants  below  the  Grandson  of  the  Father,  Grandfather,  and 
every  other  ancestor,  and  would  render  nugatory  the  provisions  in  the  Mitac- 
sliara,  as  well  as  the  other  Books  of  law,  which  expressly  state  -"  tiie  succession  of 
kindred  belonging  to  the  same  family,  and  connected  by  funeral  oblations,  to  the 
seventh  degree;  or  if  there  be  none  such,  the  succession  devolves  on  kindred  con- 
nected by  libations  of  water,  and  they  must  be  understood  to  reach  seven  degrees 
lieyond  the  kindred  connected  by  funeral  oblations  of  food,  or  else  as  far  as  the 
limits  of  know-[383]-ledge  as  to  birth  and  name  extend.'  (See  Translation  of  the 
Mitacshara,  ch.  II.,  sec.  v.,  par.  5  and  6.)  Now,  the  doctrine  thus  overruled  by  the 
Sudder  Court  in  1812,  is  precisely  that  contended  for  in  this  case  on  the  part  of  the 
Respondents  :  and  as  that  doctrine  wa.s  overruled  in  favour  of  the  descendant  in  tlie 
sixtli  remove  from  a  common  ancestor,  so  here  we  overrule  the  same  argument  in 
favour  of  the  descendants  in  the  fourth  and  fifth  removes,  from  the  common  ancestor 
of  the  Plaintiffs  in  this  case.  We  do  not  consider  the  decision  of  the  Judge  of  the 
15th  of  Octol>er,  1863,  to  he  any  bar  to  the  claim  of  the  Plaintiffs  here,  a-S  those 
nearest  of  kin  were  not  parties  to  that  suit.  We  should  not  have  gone  into  the 
question  of  inheritance  at  such  length,  had  we  not  seen  instances  of  the  Lower  Court's 
tenaciously  adhering  to  the  erroneous  doctrine  in  Sibhoo  Singh's  case  (which  has 
not  been  reprinted  among  the  selected  reports  published  in  18G1,  in  two  volumes), 
notwithstanding  the  several  decisions  of  tliis  Court  to  the  contrary.  No.  134  of 
1861,  dated  22nd  .Tune,  1863.  Knoer  Golah  Sinijli  v.  Kao  Kiirriiii  Sinijh,  Messrs. 
Edwards  and  Pearson.  No.  53  of  1862,  dated  2'.)th  July,  1863.  SJiood hi/an  Siiujli 
T.  Moliun  I'nmley,  Messrs.  Roberts  and  Pearson.  No.  1070  of  1861,  dated  10th 
December,  1864.  Siiunkiir  LaU  v.  Bisram  Dusk,  Messrs.  Ross  and  Edwards.  It  is 
true,  that  that  decision  has  not  been  overruled  by  a  full  Bench,  but  it  has  been  dis- 
regarded in  decisions  to  which  each  individual  Judge  has,  in  a  Bench  of  two  Judges, 
been  a  party,  and  the  former  rule  has  ijeen  adopted  in  lieu  of  that  laid  down  in 
Sibhoo  Singh's  case.  We  determine,  therefore,  that  the  Plaintiffs  have  a  title  to 
inherit  under  the  Hindoo  Law  current  in  these  Pro-[384]-vinces,  and  we  annul  the 
decision  of  the  Principal  Sudder  Ameen.  As  his  judgment  has  thrown  out  the  claim 
on  these  preliminary  grounds,  and  as  the  Plaintiff's  deny  the  factum  of  the  Deed  of 
gift  to  the  Defendants  as  well  as  its  validity  (and  if  it  be  proved  even  to  be  made 
by  the  Widow  mofti  proprin,  it  is  not  valid),  the  case  must  go  back  for  decision  on 
the  question  of  this  transfer,  as  well  as  the  other  transfers  sought  to  be  set  aside, 
on  the  ground  that  they  were  not  made  by  the  Widow,  or  made  at  the  time  when  she 
was  not  in  her  senses.  It  is  also  \)y  tlie  Respondents  contended,  that  the  Deed  of 
gift  in  their  favour  was  made  by  reason  of  the  direction  of  the  late  Owner,  Juskurun 
Singh;  this  point  will  also  need  investigation.  We  annul  the  decision,  and  remit 
the  case  for  re-adjudication  on  the  points  indicated."  The  costs  of  the  appeal 
will  be  costs  in  the  suit. 

From  the  decree  founded  on  this  judgment  the  present  appeal  was  brought. 

Sir  R.  Pahuer,  (j.C,  and  Mr.  Leith,  for  the  Appellants. — This  suit,  being  in  the 
nature  of  ejectment,  the  Respondents,  as  Plaintiff's,  were  Ijound  to  prove  their  title 
as  neareist  heirs  of  Juskurun  Singh  before  the  Appellants,  the  Defendants,  can 
be  called  upon  to  defend  their  title  and  possession.  The  Respondents  as  the 
Principal  Sudder  Ameen  and  the  Sudder  Court  held  in  the  suit  of  1853,  which  is, 
we  submit,  res  judciata,  and  an  estoppel  by  the  Civil  Procedure  Code,  Act,  No. 
VIII.,  1859,  sec.  2,  have  failed  to  prove  that  thej^  are  tlie  heirs  entitled  to  succeed  to 
Juskurun  Singh;  they  are  not  within  the  class  or  [385]  degree  of  Sapindas,  as 
claimed  by  them,  nor  are  they  even  within  the  more  remote  class  of  Sanianodacas  in. 
the  order  of  succession  contained  in  the  Mitacshara,  ch.  II.,  sec.  v.  cl.  5. 

Even  if  the  Respondents  had  proved  that  tliey  were  distant  ar.d  collateral  heirs, 
yet  we  submit,  that  as  the  innnoveable  estate  of  Juskurun  Singh  had  been  held  and 
enjoyed  by  him  in  severality,  he  had,  as  a  childless  Hindoo,  power  to  make  the 
virtual  appointment   he  did  in  favour  of  his  Widow,  which  would  enable  her  to 
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appoint  the  ApiicUants  as  his  successors.  Again,  the  moveable  property  iu  pos- 
session of  liis  Widow  at  the  date  of  the  Deed  of  gift,  was  not  proved  to  have  l)c'en 
derived  from  her  Husband  ;  on  the  contrary,  it  has  been  always  contended  to  be  her 
own  in  absolute  proprietary  riglit,  and,  therefore,  either  as  Widow  acting  under 
tlie  autliority  derived  from  her  Husband,  or  in  iier  own  right,  she  had  full  power 
of  alienation,  Miixsii/tutt  T/udoor  Dei/hee  v.  Jiai  Baluk  Ram  (11  Moore's  Ind.  App. 
Cases,  l.'ii),  174),  lihuijiramhen  Duubey  v.  Myna  Baee  {ibul.  504). 

Mr.  Field,  Q.C.,  and  Mr.  J.  1).  Hell,  for  the  Respondents. — By  the  Hindoo  J.aw 
current  wliere  the  Benares  school  of  law  prevails,  the  Widow  of  Juskurun  Singh 
took  only  a  life  interest  in  the  real  and  personal  estate  whicli  belonged  to  Her 
Ilusliand.  As  a  Hindoo  Widow,  she  had  no  power  to  alienate  any  part  of  her 
llu8l)and's  estate  to  the  prejudice  of  his  heirs.  Bhuyirainli'en  Doohey  v.  Myna 
Bare  (11  Moore's  Ind.  App.  Cases,  487);  Munsvmat  Tliakuur  Deyhee  v.  R(d  Baluk 
Kant,  {ibid.,  139)  ;  therefore,  any  [386]  Deed  of  gift,  absolute  sale,  or  mortgage,  would 
be  void  as  against  his  heirs. 

Upon  the  death  of  Juskurun  Singh,  the  Respondents,  the  Great-great-great-grand- 
sons, being  in  the  fourtli  and  tiftli  removes  from  the  common  ancestor,  Chutter 
Puttee  Singh,  through  Chyne  Singh,  who  was  in  equal  degree  with  Juskurun  Singh, 
were,  by  the  Benares  school  of  law,  Juskurun  Singh's  heirs,  W.  H.  Macnaghten's 
Hindoo  Law,  Vol.  I.,  p.  -Vi  ;  Ih.,  Vol.  H.,  p.  92;  Dattaka  Mimansa,  sec.  vi.,  p.  1:^5 
(Trans,  by  Sutherland);  The  Mitacshara,  ch.  II.,  sees.  v.  and  vi.  (Trans,  by  Cole- 
brooke) ;  Menu,  cli.  V.,  par.  60  ;  Grady's  Hindoo  Law  of  inheritance,  p.  230  ;  Rutche- 
putty  Diitt  Jha  V.  Ra'junder  Narrain  Rae  (2  Moore's  Ind.  App.  Cases,  157);  Rany 
Sfiiniity  Dibeah  v.  Rany  Koond  Liita  (4  Moore's  Ind.  App.  Cases,  292);  Thakoorain 
Sahiba  v.  Mo/iiiii  Lull  (1 1  Moore's  Ind.  0pp.  Cases,  386) ;  Gitniiadutt  Jha  v.  Sree7ia>ani 
Rai  (2  Ben.  Sud.  Dew.  Ad.  Reps.,  12);  as  they  were  Sapindas,  which  extends  seven 
removes  down  and  seven  up  from  the  common  ancestor,  and  consequently  were  en- 
titled to  succeed,  on  the  Widow's  death,  to  the  inheritance.  W^itli  respect  to  the 
defence  set  up  by  the  Appellants,  that  the  Respondents  are  too  remote  in  degree, 
as  Gentiles,  to  succeed,  that  argument  is  founded  on  a  fallacy,  as  the  question  really  is, 
that  we  claim  generally  as  heirs,  and  the  issue  is  not  a  competition  between  heirs, 
but  as  to  the  power  of  the  Widow  to  alienate  to  the  prejudice  of  her  Husband's  heirs. 
The  onii^,  therefore,  of  showing  that  the  Respondents  are  too  remote  to  be  heirs  is 
on  the  Appellants,  which  they  have  failed  to  establish. 

[387]  The  consideration  of  the  judgment  was  reversed.  Judgment  was  delivered 
by 

The  Right  Hon.  Sir  Robert  Phillimore  (June  28,  1870).— The  suit  out  of  which 
this  appeal  arose  was  brought  in  the  Court  of  the  Principal  Sudder  Ameen  of 
Goruckpore,  by  the  Plaintiffs,  as  heirs,  after  the  death  of  his  'Widow,  who  survived 
him,  of  one  Juskurun  Singh,  to  recover  certain  moveable  iiud  immoveable  estate, 
the  property  of  the  deceased  at  his  death. 

The  title  as  heirs  was  described  generally  in  the  plaint,  but  the  course  in  which 
it  was  derived  appeared  by  a  pedigree  exhibited  by  the  Plaintiffs,  and  filed  witJi 
the  plaint.  It  thus  appeared  that  the  Plaintiffs  claimed  as  kindred  of  the  deceased, 
connected  with  him  by  descent  from  their  common  ancestor,  Chutter  Puttee  Singh. 

By  the  pedigree  it  appeared  that  the  Plaintiffs  and  the  deceased  were  in  an 
equal  degree  removed  from  the  common  ancestor,  being  his  Great-great-great- 
grandsons.  The  Ai)pellants  contended  that  the  Plaintiffs  were  too  remote  in  descent 
from  the  common  ancestor  to  be  capable  of  succeeding  to  the  deceased. 

At  the  W^idow's  death,  the  heirs  of  her  Husband,  at  that  time  alive,  were  the  legal 
heirs.  The  property  claimed  was  at  that  time  in  the  possession  of  the  Defendants, 
under  alleged  alienations  by  the  Widow.  Into  the  validity  of  their  titles,  resepctively, 
no  inquiry  could  be  made  by  the  appellate  Court  in  India,  from  the  mode  in  which 
the  case  was  submitted  to  it  :  and  the  Appellants  may  be  treated  simply  as  parties  who 
had  a  right  to  put  the  Plaintiffs  to  proof  of  their  title.  It  was  conceded  in  the 
argument  that  they  were  not  descendants  of  the  common  ancestor. 

[388]  The  Defendants  denied  the  Plaintiffs'  title.  Admitting  the  pedigree  to 
be  correct  as  far  as  it  went,  and  assuming,  for  the  purpose  of  raising  their  objection 
to  the  title,  all  that  tlie  pedigree  stated  to  be  true,  they  contended  by  their  answer, 
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that  the  Plaintiffs  were  not  within  tlie  line  of  heirs.  Tliey  raised,  also,  two  other 
objections  in  bar  of  any  inquirj-  into  their  own  title,  viz.,  that  tlie  suit  wab  barred 
by  limitation  of  time,  and  that  the  matter  of  tlie  Plaintiff.s'  title  was  re,^  judicata,  and 
had  been  adjudged  against  parties  in  privity  of  title  with  the  Plaintiffs.  As  tliese  two 
olijections  were  not  insisted  upon  on  the  argument  of  tiiis  appeal,  it  is  unnecessary 
to  state  the  facts  as  pleaded  on  which  they  rested. 

The  suit  did  not  proceed  in  tlie  Zillah  Court  beyond  the  frnmiiig  of  issues,  at 
which  stage  the  Judge  framed  three  issues  in  bar,  involving  tlie  tliree  points  above 
stated.  Deciding  all  three  against  the  Plaintiffs  lie  dismissed  their  suit.  On  the 
title  he  took  the  opinion  of  the  Pundit  of  tlie  Court,  whose  Bywustha  was  to  the 
effect,  that  the  Plaintiffs  were  bej'ond  the  line  of  heirs,  and  was  in  direct  aflirmance 
of  the  objection  raised  by  the  answer. 

From  this  decision  the  Plaintiff's  appealed  to  the  late  Sudder  Court  of  the  North- 
western Provinces,  which  reversed  the  decision  of  the  Court  below  on  all  the  three 
issues  in  bar,  and  remanded  the  case  to  the  Court  below  for  triaL  The  correctness  of 
this  decision  on  the  second  and  third  issues  in  liar  admits  of  no  dispute,  and  it  is 
unnecessary  to  notice  them  further. 

As  no  decision  was  given  in  the  suit  below,  except  on  the  issues  in  bar,  as  the 
Sudder  Court  remanded  the  suit  for  trial,  and  as  the  appeal  to  Her  [389]  Majesty  in 
Council  is  limited  necessarily  to  the  decree  reversing  that  of  the  Court  lielow  on  the 
issues  in  bar,  their  Lordships  will  be  careful  to  limit  their  observations  as  well  as 
their  decision  in  this  case,  strictly  to  the  matter  on  which  the  decree  under  appeal 
proceeded. 

The  decision  in  the  Sudder  Court,  as  well  as  that  in  the  (jou^'-t  below,  may  be 
viewed  as  in  the  nature  of  a  demurrer,  on  which  any  consideration  of  possible  title 
on  other  assumed  state  of  facts  would  have  been  irregular.  Tlie  decision  of  this  case 
involves  the  consideration  of  a  most  important  part  of  that  vexed  and  difficult 
subject — the  Hindoo  law  of  succession.  It  must  lie  limited  to  the  validity  of  the  title 
pleaded. 

The  title  pleaded  is,  that  of  some  in  the  class  termed  "  Gentiles,"  asserting 
priority  in  that  class.  The  derivation  of  title  to  the  succession  of  the  deceased 
opening  on  the  death  of  his  Widow,  who  survived  him,  is  made  necessarily  from  a 
common  ancestor,  who  is  named,  and  from  whom  the  lines  of  the  deceased  and  the 
Claimants  are  respectively  traced.  The  pedigree,  if  it  be  full  and  true,  establishes 
community  of  family,  kindred,  and  priority,  unless  the  objection  of  the  Defendants 
be  sustained  ;  and  nothing  more  is  needed  to  be  pleaded  or  proved  in  support  of  that 
title,  if  valid.  If  it  be  not  a  good  title  of  inheritance  by  the  Hindoo  Law,  the  Plain- 
tiffs' suit  must  fail.  The  issue  in  bar  submits  the  objection  to  decision.  The  pedigree 
for  the  purpose  of  the  appeal  must  be  taken  to  be  both  full  and  true. 

No  objection  founded  on  alleged  facts  not  apparent  on  the  face  of  the  pedigree 
can  be  urged  against  a  decree  which  did  not  proceed  u)ion,  and  could  not  have 
proceeded  upon,  grounds  not  raised  by  the  issue  [390]  in  bar.  The  question,  then, 
is  reduced  to  this,  whether  the  Plaintiffs,  being  Great-great-great-grandsons  of  the 
common  ancestor,  were  too  remote  in  degree  to  be  heritable  as  Gentiles. 

The  subject  is  important;  it  is  beset  by  difficulties  raised  by  varying  oi)inions, 
decisions,  and  comments  on  a  text  clear  enough,  if  interpreted  bj'  the  principles  of 
the  Hindoo  Law  according  to  the  Benares  School,  which  is  the  nio.st  orthodox  of 
the  different  Schools.  The  governing  authority  of  that  School  is  the  Mitacshara. 
The  compiler  of  the  Mitacshara  is  said  to  have  been  an  Ascetic,  or  Devotee,  and  from 
that  source  nothing  at  variance  with  the  religion  of  tlie  Hindoos  is  likely  to  have 
flowed.  The  Hindoo  Law  contains  in  itself  the  principles  of  its  own  exposition. 
The  Digest  subordinates  in  more  than  one  place  the  language  of  texts  to  custom 
and  approved  usage.  Nothing  from  any  foreign  source  should  be  introduced  into 
it,  nor  should  Courts  interpret  the  text  by  the  application  to  the  language  of  strained 
analogies.  Approaching  this  somewhat  delicate  subject  with  an  unfeigned  desire 
to  decide  it  in  harmony  with  the  religious  feeling  of  Hindoos,  their  Lordships 
observe,  that  the  case  furnishes  no  evidence  whatever  that  the  decision  under  appeal 
disturbs  that  harmony.  On  the  contrary,  the  Judges  of  appeal  overrule  a  former 
decision  given  in  their  own  Court  wliich,  in  their  opinion,  had  disturbed  it. 

The  Mitacshara,  in  the  5th  and  6th  sections  of  the  2nd  chapter,  recognizes  two 
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successive  classeis  i>f  lieirs;  first,    ■  Gentiles";  next,  Bandhoos ;  after  them  it  places 
certain  special  jicrsoiis,  and  after  tliese  last  the  State,  the  urtiiini.s-  haeres. 

Whatever  descent  prevails,  and  even  where  the  [391]  State  takes  by  escheat,  thfe 
duty  "f  some  ceremonial  performance  to  the  deceased  is  still  enjoined. 

Tile  faniily  is  tlic  clicrisiied  institution  of  Hindoos.  Individual  separate  owner- 
ship is  less  the  subject  of  the  general  roiiarks  of  Connnentators  on  the  Hindoo  I, aw 
than  tiie  associated  aggregate  community,  the  family.  In  this  respect  an  analogy 
is  observed  between  family  ownership  and  that  of  the  old  village  community.  Con- 
sequently, faniily  union  or  connection  derived  from  a  common  head,  the  founder  of 
the  family,  may  reasonably  be  regarded,  amongst  a  patriarchal  people,  as  tiie  source 
of  the  eiitire  class  from  which  a  succession  of  heirs  may  be  derived.  Again,  as 
males  are  preferred  to  females  in  succession,  from  religious  reasons,  this  same  class 
may  be  reasonably  subject  to  the  condition  that  the  descent  be  generally  derived  from 
males,  who,  for  the  same  reason,  may  obtain  a  constant  preference.  The  test  of 
the  whole  of  the  3th  and  6th  sections  of  the  2nd  chapter  of  the  Mitacshara  is  in  the 
strictest  conformity  to  these  principles.  The  Gentiles,  or  Gotraja  (from  the  Gotra), 
are  described  as  descending  from  one  common  stock,  a  male,  and  derived  generally 
through  males,  as  forming  a  family,  though  embracing,  possibly,  many  families, 
and  such  original  Iwnd  of  union  is  regarded  as  necessary  to  the  constitution  of  the 
Gotra.  These  conditions  are  all  that  are  stated  as  necessary  to  the  constitution  of 
the  class  of  Gentiles. 

As  regulating  preference  of  succession  amongst  them,  the  law  of  succession 
amongst  Gentiles  classifies  them  further,  as  Sapindas  and  Sanianodacas ,:  the  first  ir 
treats  as  prior  to  the  second,  l)ut  excludes  neither,  within  limits  wide  enough  to 
include  the  [392]  present  Plaintiffs.  As  the  Plaintiffs,  then,  in  this  case  show  a 
coumion  ancestor,  a  Gotra,  a  community  of  family,  a  descent  which  extended  to  the 
deceased  and  themselves,  they  appear  to  satisfy  every  condition  of  the  text,  and  as 
the  decision  appealed  from  proceeds  upon  the  above  grounds,  and  strictly  conforms 
to  the  language  of  the  Mitacshara,  it  follows  that  it  must  be  affirmed,  unless  it  can 
be  shown  that  the  plain  language  of  the  Mitacshara  has  received  some  qualification 
by  usage  or  judicial  construction. 

The  decision  of  the  present  case  does  not  require  that  the  Court  should  dis- 
tinguish Sapinda  from  Samanodaca,  nor  define  where  Sapindas  cease  and  Samano- 
dacas  begin.  This  is  not  a  case  of  priority  between  two  persons  claiming  as  heirs,  or 
between  two  classes  of  heirs,  it  is  one  of  asserted  exclusion  from  inheritance,  raised 
by  persons  not  competitors  in  the  prescribed  degrees  of  heirs. 

The  question  of  preference  is  distinct  from  that  of  entire  exclusion.  When  a 
question  of  preference  arises,  as  preference  is  founded  on  superior  efficacy  of 
oblations,  that  principle  must  be  applied  to  the  solution  of  the  difficulty.  It  obtains 
pi-operly  when  a  succession  opens  to  a  deceased,  when  the  question  mooted  is  a  real 
one  (at  least  in  the  contemplation  of  pious  Hindoos),  viz.,  who  best  can  confer  on 
the  deceased  and  his  ancestors  not  fully  benefited,  the  benefits  which  the  grades  of 
oblations  offer  in  dift'ering  degrees.  Where  no  sexual  or  personal  incapacity  exists, 
no  ground  of  entire  exclusion  from  inheritance  exists  if  the  opposing  parties  confer 
inferior  benefits,  or  benefits  in  equal  degree  only.  In  such  a  case,  what  reason 
could  justify  a  sentence  of  exclusion  from  inheritance  on  a  claim  to  put  a  limita- 
tion on  language  [393]  which  declares  the  whole  class  heritable,  and  not  simply  some 
persons  found  in  it?  Where  all  the  contending  kindred  are  in  an  equal  degree 
remote,  and  where  the  benefits  conferred  are  equal,  though  slight,  the  principle  of 
selection  founded  on  superior  efficacy,  is  inapplicalile  to  the  solution  of  that  question 
of  precedence. 

Had  a  course  of  decisions,  or  had  the  actual  practice  of  Hindoos  confirmed 
the  view,  which  some  framers  of  genealogical  tables  appear  to  have  taken  of  this 
subject,  it  would  have  been  the  duty  of  the  Courts  of  Justice  to  interpret  the  language 
of  the  Mitacshara  by  the  aid  of  this  modem  light :  but  such  is  not  the  case,  the  weight 
of  opinion  and  of  decision  is  against  tlie  appeal. 

The  Sudder  Court  observed,  that  the  judgment  below  had  followed  a  case  which 
had  been  overruled  in  two  succeeding  cases  in  the  same  Court.  It  treated  the  over- 
ruled case  as  one  which  broke  in  upon  the  uniformity  of  the  law.  The  Sudder 
further  supported  its  opinion  by  the  authority  of  two  cases  decided  in  the  Privy 
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Council.  The  case  of  /i(my  Sriiiuitti/  Diht uh  v.  Runii  Khuniul  l.iitu  in  I  Moore's  Ind. 
App.  Cases,  p.  292,  was  j,'overned  by  the  law  of  the  Mitacsliaia,  but  the  point  as  to  the 
calculation  of  rhe  degrees  for  which  it  was  cited  as  an  autiiority  was  rather  assumed 
than  decided,  for  the  decision  proceeded  on  the  ground  tliat  the  Hengiil  Scliool  was 
the  one  to  be  followed  in  tliat  case.  In  the  case  of  Jfiilr/ifj,iitti/  Dull  J lia  v.  liajtiitdtr 
.Xoraiii  Rue,  iu  2  M(X)re's  Ind.  App.  Cases,  p.  l.'i.'i,  the  very  passages  of  the  Mitacshara, 
and  that  from  Menu,  which  lias  been  ri'lied  on  in  this  case  and  in  the  Court  of  ajipeal 
in  India,  referring  to  the  "  seventh  [394]  person,"  and  tlie  limits  of  the  line  of 
.Sapiudas,  received  an  authoritative  exposition.  That  case,  it  is  true,  was  one  to 
which  the  doctrine  of  the  Mitliila  School  was  apidicalilc,  bui  ilie  interpretation  of  the 
text  was  unaffected  by  that  distinction. 

If  this  last  ease  he  attentively  considered,  and  the  learned  and  elaborate  opinion 
of  Mr.  Harrington  be  carefully  studied,  it  will  clearly  appear  that  the  preponderance 
of  the  opinions  of  the  various  Pundits  tiien  consulted  was  greatly  on  the  side  of  tlie 
literal  construction  of  the  Mitacshara.  The  judgment  of  the  Privy  Council  concludes, 
that  the  Bandhoos  do  not  inherit  ''till  those  on  the  Father's  side  to  the  seventh 
degree  have  lieen  exhausted."  As  the  judgment  is  founded  in  a  great  degree  on 
that  of  Mr.  Harrington,  and  expresses  no  dissent  from  liis  metliod  of  arriving  at  tlie 
seventh  jierson,  by  taking  six  degrees  in  the  descending  or  ascending  line,  tlie 
Sudder  Court  was  justified  in  treating  this  point  as  .settled  by  autiiority,  and  the 
Plaintiffs,  as  Gentiles  within  the  degrees,  and  so  entitled  to  inherit.  Tlie  Pundits 
may  be  taken  as  fair  exponents  of  the  views  of  the  Hindoo  peo|>le  on  such  subjects, 
and  as  the  great  majority  of  them  supported  the  inclusive  construction  wliich  ranks 
the  descendants  to  the  sixth  degree  amongst  the  class  of  Sajiindas,  there  is  no 
reason  for  su)iposing  tliat  the  plain  construction  of  the  language  of  the  text  of  Menu, 
and  of  its  authoritative  comment,  will  clasli  with  the  religious  feeling  of  Hindoos. 

Their  Lordships  are  of  opinion,  that  the  decision  appealed  from,  on  the  materials 
before  the  Court,  on  the  issues  in  bar  was  correct,  and  they  will  humbly  advise  Her 
Majesty  that  the  appeal  be  dismissed  with  costs. 


[395]    NAWAB    AZIMUT    ALI    KRkl:i,—Ap-peUwH;  HURDWAREE    MULL    and 

NARAIN  T)O^S,—Respondents  *  [June  22,  1870J. 

On  appeal  from  the  Sudder  Dewanny  Adawlut,  North-Western 
Provinces,  Agra. 

Claim  by  Father   against   the   execution   Creditors  of  his   Son,  on  the  ground 

that  bis  Son  held  the  estate  Benamee  for  him,  dismissed. 
The  Courts  look  with  jealou.sy  on  Benanee  transactions,  and  require  from  one 

claiming  under  such  title,  strict  proof,  and  he  can  only  recover  on  the  strength 

of  the  case  he  asserts. 

In  this  case  the  suit  was  instituted  by  one  Rooknoodowlah  Nawab  Ali  Khan, 
deceased,  the  Father  of  the  Appellant,  in  the  Court  of  the  Principal  Sudder  Ameen 
of  Saharunpore.  The  object  of  the  suit  was  to  establish  the  right  of  the  Appellant, 
as  absolute  Owner,  to  an  estate  which  had  been  attached  and  ordered  to  be  sold,  in 
satisfaction  of  a  judgment  execution  obtained  by  the  Respondents  against  the  estate 
of  the  Appellant's  Son,  Ruhmut  Ali  Khan,  on  the  ground  that  such  estate  was  held 
Benamee,  or  in  trust  for  the  Appellant,  having  been  purchased,  as  he  alleged,  with 
his  money,  though  in  the  name  of  his  Son,  Ruhmut  Ali  Khan,  in  furtherance  of  a 
family   arrangement  to  benefit   the  Appellant's   Daughters,  who  would,   as   it  was 

*  Present: — Members  of  the  Judicial  Committee, — Tlie  Right  Hon.  Lord  Romilly 
(Master  of  the  Rolls),  the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon. 
Sir  Joseph  Napier,  Bart.     Asse.ssor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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allef'ed,    otherwise    luivc    been    excluded    by    custom    from    their    shares    in    such 

estate. 

The  sole  question  involved  was,  whether  Ruhmut  Ali  Khan,  the  Son  of  Rookuoo- 
dowlali  Nawub  Ali  [396]  Khan,  wlio  was  in  ostensible  possession  as  Owner,  held  the 
estate  Reuauiee  for  liis  FatliL-r.  All  the  Courts  in  India  considered  the  claim  fraudu- 
lent as  against  tlie  judgment  Creditors.  The  appeal  was  from  the  decree  of  affirmance 
of  the  Sudder  Dewanny  Court  at  Agra. 

The  material  facts  upon  which  the  Courts  arrived  at  the  conclusion  that  the 
claim  was  fraudulent,  are  fully  stated  in  their  Lordships'  judgment. 

Pending  the  appeal,  the  I'laintitf  died,  and  the  suit  was  revived  by  the  present 
Appellant. 

Sir  R.  Palmer,  Q.C..  and  Mr.  Jjeith,  for  the  Appellant. — It  appears  from  the  evi- 
dence, that  Ruhmut  Ali  Khan  never  had  any  beneficial  right  or  interest  in  the 
proj)erty  seized.  He  held  Benamee  for  his  Father,  who  had  purchased  the  same  with 
his  own  funds.  It  is  the  ordinary  custom  in  India  for  Fathers,  among  Mahomedans 
as  well  as  Hindoos,  to  purchase  and  hold  land  in  the  name  of  their  Sons  and  other 
members  of  their  families.  Such  custom  has  been  recognized  and  established  in 
the  Courts  in  India,  Airuinee  Tetvaree  v.  Eai  Eughoo  Bun  Suhai  (3  Ben.  Sud.  Dew. 
Rep.,  363),  Oblioy  Churu  Mookerjee.  I'unrlianun  Base  (Marshall's  App.  Ca.  Ben., 
564) ;  and  by  this  Tribunal,  in  Goqteekrist  Gosain  v.  Gungapersaud  Gomin  (6  Moore's 
Ind.  App.  Cases,  53),  Moulvie  Sayytid  I's/iur  Ali  v.  Munsunuit  Bebee  IJltaf  Fatima 
(antii  [13  Moo.  Ind.  App.],  p.  232),  BJiowan  Doss  v.  Sheikh  Mahomed  Uossein  (ante 
[13  Moo.  Ind.  Ap]).],  p.  346).  A  purchase  by  a  Father,  [397]  though  in  the  name  of  a 
Son,  does  not  raise  any  necessary  jiresumption  of  such  purchase  being  intended  as 
an  advancement  for  his  Son. 

Mr.  Field,  Q.C..  and  Mr.  J.  D.  Bell,  for  the  Respondtents. — This  is  not  a  case  of  a 
pure  Benamee  conveyance.  The  Plaintiff  in  the  plaint  states  his  own  fraud,  and 
he  alleges  that  the  transaction  was  to  alter  the  succession  with  respect  to  his 
Daughters,  which  was  a  fraudulent  transaction.  It  is  clear  that  a  Benamee  trans- 
action cannot  aSect  the  succession.  There  is  no  evidence  that  the  Father  advanced 
the  purchase-money  out  of  his  own  funds,  and  the  onus  of  such  payment  being  so 
made  was  upon  the  Plaintiff.  The  criteria  in  a  Benamee  purchase,  is  to  know  from 
what  source  the  purchase-money  came.  It  was  held  by  the  Courts  in  India  to  be  a 
fraudulent  pretence  set  up  by  the  Plaintiff  to  defeat  the  just  rights  of  judgment 
Creditors  of  his  Son,  and  this  Court  will  watch  with  extreme  jealousy  such  a  claim 
as  this,  made  under  circumstances  so  suspicious,  and  already  decided  on  bv  the 
native  Courts.  The  estate  in  question  was  in  fact  the  property  of  Ruhmut  Ali  Khan, 
who  was  in  possession,  and  was,  therefore,  liable  to  be  taken  in  execution  as  his  pro- 
perty at  the  suit  of  the  Respondents. 

The  case  stood  over  for  consideration. 

Their  Lordships'  judgment  was  now  delivered  by 

The  Right  Hon.  Sir  Joseph  Napier  (July  12,  1870). — The  Nawab  Rooknoodowlah. 
the  original  Appellant,  has  died  pending  the  appeal,  and  is  now  repre-[398]-sented 
by  his  Son,  the  Nawab  Azimut  Ali  Khan.  The  original  Appellant  will,  to  prevent 
confusion  between  them,  be  called  the  Nawab  in  the  observations  of  their  Lordships 
on  this  case. 

This  appeal  is  brought  from  a  decision  of  the  late  Sudder  Dewanny  Adawlut  at 
Agra,  affirming  a  decree  of  the  Judge  of  the  Zillah  Saharunpore,  who  had  affirmed, 
on  appeal  to  him,  a  decree  of  the  Principal  Sudder  Ameen  of  that  place,  dismissing 
the  suit  of  the  Nawab  against  the  present  Respondents. 

The  Respondents,  by  trade  Bankers,  were  Creditors  of  a  deceased  Son  of  the 
Nawab,  named  Ruhmut  Ali  Khan.  The  debt  was  evidenced  by  an  instrument  in 
writing,  in  the  usual  form  there,  of  a  Bond  ;  but  this  instrument  does  not  appear  to 
liave  been  a  Mortgage  Bond  hypothecating  any  property  of  the  Debtor.  The  Rc^ 
spondents  obtained  a  decree  in  the  Civil  Court  of  Saharunpore  for  the  amount  of 
their  demand  against  Ruhmut  Ali  Khan,  who  died  before  execution  was  had  on  that 
decree.  The  Respondents,  after  the  death  of  Ruhmut,  proceeded,  agreeably  to  the 
law  and  practice  of  the  Court,  to  attacli  the  property  of  their  Debtor,  in  order  to 
obtain  payment  of  their  debt.     They  were  iiroceeding  to  bring  to  sale  the  property 
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wliicli  is  the  subject  of  the  presoiil  appeal,  wlioii  the  Xawab  intervened  iii  the  exeiu- 
tion  proceeding  a,^  an  Objector,  claiming  the  whole  proi)erty  as  iiis  own  absolutely, 
and  stating,  tiie  decea.sed  Kulimnt  to  iiave  been  merely  a  fictitious  or  Henamee  holder 
of  the  property  for  him.  The  Judge  of  that  Court,  for  reasons  which  it  is  unneces- 
sary here  to  state  or  consider,  refused  to  allow  the  Nawab  to  [proceed  on  that  objec- 
tion, and  referred  him  to  a  regular  suit.  The  Xawab  accordingly  pre-[399]-ferred 
his  claim  by  a  civil  suit  against  tiie  Kesjiondents,  viz.,  the  original  suit  before  re- 
ferred to  in  the  Court  of  the  Principal  Sudder  Ameen  of  Saharunpore.  The  pro- 
perties sought  to  be  recovered  are  named  respectively  Binsee  and  Bakree. 

Tlie  whole  contest  in  this  suit  was,  whether  Ruhniut  held  these  properties  Benaniee 
for  the  Nawab.  No  case  was  made  by  the  Nawalj  that  the  Son  iiad  a  ])ostponed  in- 
terest or  estate  in  the  property.  Such  a  case,  even  if  substantiated,  would  not  have 
enabled  the  Nawab,  as  an  Opponent  of  the  sale,  to  defeat  by  intervention  tlie  claim 
of  the  Creditors  wholly.  The  ordinary  mode  of  conveyance,  under  such  a  judicial 
sale,  viz.,  of  the  right,  title,  and  interest  of  the  Del)tor,  would  have  enabled  tiie 
Creditors  to  realize  their  debt,  or  some  portion  of  it,  liy  a  sale  of  the  interest,  what- 
ever it  might  prove  to  be.  The  Nawab  instituted  no  suit  to  protect  any  alleged  life 
interest  in  himself  against  a  title  derived  under  the  judicial  sale.  The  Court,  there- 
fore, had  in  the  Nawab's  suit  simply  to  decide,  wliether  he  had  i)roved  his  Son, 
Kulimut,  to  have  been,  from  the  time  of  the  conveyance  to  Ruhmut  until  the  deatli 
of  the  latter,  a  Benamee  holder  of  these  properties  for  the  Nawab. 

The  title  to  Bhensee  was  one  derived  originally  by  mortgage.  The  Ownei-, 
Wuzeer  Ali  mortgaged  this,  with  fifteen  other  niouzahs,  to  one  Bhuwanee  Pcrshad, 
for  a  certain  sum,  which,  by  a  second  advance  and  charge,  amounted  to  Rs.  26,400  ; 
Bhuwanee  Pershad,  as  the  Nawab  alleged,  sub-mortgaged  the  whole  sixteen  mouzahs 
to  him  for  the  same  sum,  and  he,  according  to  his  statement,  had  the  [400]  conveyance 
taken  Benamee,  in  the  name  of  two  of  his  infant  Sons,  of  whom  Ridimut  was  one. 
The  other  of  these  two  Soiis  died  young;  on  bis  death,  the  Nawab,  who  was  bis  heir, 
substituted  another  Son.  This  Son  died  young,  unmarried,  and  without  issue  ;  liis 
Father  was  his  sole  heir.  The  interest,  therefore,  of  Ruhmut,  if  real,  was  to  a 
moiety  of  this  share  of  Bhensee  originally  conveyed  to  the  two  Sons.  The  title  to 
Babree  was  by  conveyance,  as  upon  an  ordinary  purchase,  for  a  money  considera- 
tion, and  the  conveyance  was  in  the  name  of  Ruhmut.  Some  contest  has  been  made 
about  the  real  facts  of  this  purchase,  and  the  Respondents  deny  that  it  was,  what  it 
purports  to  have  been,  a  purchase  at  all  ;  but  in  the  view  which  their  liordships  take 
of  this  case,  it  will  be  unnecessary  to  advert  further  to  this  head  of  contention,  or  to 
distinguish  furtlier  between  the  titles  of  the  respective  properties,  since  the  explana- 
tion of  the  Nawab  as  to  the  reasons  for  the  conveyance  to  his  Sons  applies  alike  to 
both  properties. 

The  case  made  by  the  Nawab  at  the  hearing  of  this  appeal  before  their  Lordships 
was,  that  the  funds  which  purchased  both  properties  were  exclusively  the  funds  of 
the  Nawab  ;  that  a  legal  presumption  thence  arose  that  the  proprietary  right  was  the 
Nawab's,  and  that  the  Respondents,  who  have  no  better  title  than  that  of  Ruhmut. 
have  not  rebutted  this  presumption. 

The  Counsel  for  the  Nawab  relied  on  the  case  of  Gopeeirisf  Gosain  v.  Gunha'per- 
mud  Gosain  (6  Moore's  Ind.  App.  Cases,  53),  which  they  contended  had  been  dis- 
regarded in  the  decision  of  this  case  in  the  Courts  below. 

Had  this  appeared  to  their  Lordships  to  have  been  [401]  so.  they  must  necessai-il}' 
have  recommended  to  Her  Majesty  to  reverse  the  decisions  under  appeal,  since  the  law 
as  to  Benamee  conveyances  taken  by  a  Father  in  the  name  of  a  Son,  whether  in  Hindoo 
or  Mahomedan  families,  should  be  considered  in  all  Courts  in  India  as  conclusively 
settled  b}'  that  decision. 

It  becomes  necessary,  therefore,  to  see  what  were  the  real  grounds  of  the  decision 
in  the  Court  of  the  Principal  Sudder  Ameen.  It  appears  to  their  Lordships,  that 
that  Judge  found  as  a  fact,  that  the  Nawab  purchased  the  property  with  his  own 
funds  ;  a  conclusion  which,  on  the  evidence  before  him,  and  in  the  absence  of  all 
evidence  of  property  at  that  time  in  the  Sons,  their  Lordships  think  a  reasonable 
and  proper  conclusion.  Had  this  fact  received  no  other  addition  than  that  the  con- 
veyance was  taken  in  the  names  of  the  Nawab's  Sons,  the  case  would  have  fallen 
within  that  of  Gnpe.el-rist  Goifiin   v.   Gungapersaud  Goaaiii   (6  Moore's  Ind.   App. 
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Cases,  5.'5),  and  tlie  aij;ui]nMit  I'ur  the  Aiipellaiit  must  have  jiievailed  with  their  Lord- 
ships, but  the  Priiicijial  Suddcr  Aiiieen  remarks,  and  relies  on  a  very  important 
addition  to  these  facts,  in  the  Nawalj's  own  exijlanation  of  the  eause  of  the  convey- 
ance to  his  Sons  ;  the  Court  tlience  inferred  that  a  motive  existed  for  it  in  the  state 
of  his  family,  the  existence  of  Daughters,  and  his  desire,  as  expressed,  to  vary  the 
rule  of  succession  between  Sons  and  Daughters  in  his  family.  The  Sudder 
Dewanny  Adawlut  also,  in  their  judgment,  rely  ou  these  additional  facts. 

If  the  conveyance  to  the  Sons  was  designed  to  produce  an  effect  thereafter,  by 
changing  the  amount  of  shares  of  the  whole  property  on  a  succession  lietween  Sons 
and  Daughters,  it  could  not  be  designed  [402]  as  a  mere  naked  Benamee  conveyance, 
because,  as  Mr.  Bell  correctly  observed,  a  mere  Benamee  conveyance  would  in  no  way 
affect  such  succession.  But  if,  as  the  Nawab  himself  represented  the  transaction, 
it  was  designed  to  affect  the  Daughter's  claims,  or  interests,  it  could  only  so  operate 
as  a  real  transaction,  that  is,  by  a  conveyance  of  interest  to  the  Sons.  It  is  im- 
material in  this  case  to  consider,  whether  the  legal  effect  of  the  arrangement  would 
be  to  confer  a  resulting  life  estate  on  the  Nawab  or  not,  since  the  only  contest  made 
in  the  suit  was,  whether  it  was  an  absolute  Benamee  transaction.  The  case  admitted, 
certainly,  of  being  viewed  thus,  that  the  conveyances  were  merely  colourable,  to  be 
treated  as  real  should  it  become  necessary  to  defeat  a  Daughter's  claim,  but  fictitious 
as  between  Father  and  Sons.  It  is  to  be  observed,  however,  that  this  view  of  the  case 
was  not  presented  to  the  Judge  ;  and  if  it  had  been  so  presented,  the  Judge  would 
have  been  justified  in  declining  to  act  on  such  an  allegation  of  fraud  against  Credi- 
tors of  the  Son  made  after  the  Son's  decease  in  favour  of  the  Father,  alleging  his 
own  fraud.  Their  Lordships,  therefore,  think  that  the  Principal  Sudder  Ameeii 
was  justified  in  regarding  the  whole  evidence  before  him  as  not  sufficient  to  establish 
the  case  of  Benamee  ownership,  which  the  Nawab  advanced.  As  the  decision  under 
review  does  not  appear  to  conflict  with  any  rule  of  law.  as  the  question  decided  is 
one  of  fact,  as  the  decision  is  sustained  by  sufficient  evidence,  and  establishes  the 
claim  of  Creditors  against  property  of  which  their  Debtor  was  allowed  for  many 
years  to  have,  at  least,  the  ostensible  ownership,  it  is  one  which  their  Lordships 
would  not  disturb,  unless  [403]  it  were  clearly  shown  to  be  wrong.  It  is  tlie  duty  of 
a  Court  of  Justice  in  such  a  case  to  put  the  Objector  to  the  rights  of  Creditors  founded 
on  apparent  ownership  to  strict  proof  of  his  objection  ;  he  must  recover,  if  at  all, 
on  the  case  that  he  asserts.  It  would  be  easy,  if  such  vigilance  and  jealousy  were 
not  exhibited,  for  a  family  to  place  the  family  property  out  of  reach  of  Creditor.?. 
If  the  Father  became  indebted,  the  titular  right  would  be  then  stated  to  have  con- 
veyed the  real  interest ;  but  if  the  Son  were  indebted,  then  the  claim  would  take  the 
form  to  which  this  suit  is  adopted.  Views  of  these  dangers  to  the  rights  of  Creditors 
seem  to  have  been  present  to  the  Courts  below ;  and  in  the  present  case  their  Lord- 
ships are  unable  to  see  tliat  jealousy  of  a  probable  fraud  has  induced  an  incorrect 
estimate  of  the  evidence.  Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
that  this  appeal  should  be  disnjissed  with  costs. 


[404]  NAWAB  AZIMUT  ALI  KUAy: —A ppella, if .-  JOWAHIR  SING  and  Others,— 

nespondetifs*  [June  22  and  23,  1870]. 
Oti  appeal  from  the  SiuhJfr  Deimnnij  Adawhit  of  tlie  Jorth-Wesfern  Provinces,  Agra. 

Purchasers  of  the  equity  of  redemption  of  a  portion  of  certain  Mouzahs — held, 
entitled  to  redeem,  on  payment  of  a  proportion  of  the  mortgage  debt. 

Principles  upon  wliieh  the  mortgage  debt  chargeable  on  each  separate  village, 
ought  to  be  apportioned  [13  Moo.  Ind.  App.  413]. 

When  a  Creditor  sues  for  his  principal  and  interest,  the  latter  being  equal  or 
more  than  equal  at  the  time  of  the  commencement  of  the  suit  to  the  amount 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Romilly 
(Master  of  the  Rolls),  tlie  Right  Hon.  Sir  James  William  Colvile.  and  the  Right  Hon. 
Sir  Joseph  Napier,  Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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of  the  inincipal,  he  is  not  debarred  from  ihar^iiig  subseiiueiit  iuleresl  for 
the  period  duriiiij;  wiiich  lie  is  kept  out  of  his  niniiey  l)v  liis  Debtor's  resistance 
to  the  demand  [l.'i  Moo.  Ind.  App.  -1 14 J. 
Such  a  rule,  with  respect  to  interest,  does  not  aiijih-  to  a  case  in  which  a  Mort- 
gagee in  possession  under  a  usufructuary  mortgage  is  not  a  party  suing  for 
the  money,  but  resisting  a  claim  for  rcdem]ifion  and  settlement  of  the  ac- 
count [13  Moo.  Ind.  App.  414]. 

The  appeal  in  this  case  was  brought  from  the  decree  of  the  late  Sudder  Dewanuy 
Adawlut  at  Agra,  which  affirmed  n  previous  deci-cc  of  the  Judge  of  Zillah  Saharun- 
porc. 

The  suit  in  which  tliose  decrees  were  made  was  instituted  by  some  of  the  Re- 
spondents as  Purchasers  of  the  equity  of  redemption  of  the  Mortgagor  in  .Mouzah 
Hosscinpore  or  Boopara,  against  the  Appellant,  tlie  Mortgagee  and  other  of  the 
Respondents,  the  Purchasers  of  the  same  Mortgagoi's  interest  in  otiier  Mouzahs, 
namely.  Jeetpore  and  Rooktmpore.  and  a  fourth  share  of  Mouzah  Chundharee,  and 
other  Mouzahs,  all  comprised  in  the  same  Mortgage  [405]  Deed,  and  purchased  by 
the  Ajiiiellant;  wlio,  in  consequence,  contended  that  the  whole  )iro]irictary  ri^'ht  and 
interest  of  the  original  Mortgagor  was  now  vested  in  him. 

The  object  of  the  suit  was  for  a  degree  of  redemption  and  jiossession  of  the 
above  three  Mouzahs,  and  a  fourth  of  another  Mouzah. 

The  material  facts  and  the  nature  of  the  proceedings,  together  with  the  grounds 
of  argument  urged  on  the  appeal,  appear  in  their  Lordships'  judgnient. 

As  the  Respondents  did  not  ajqiear.  the  appeal  was  heard  ex  jxirte. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. 

.ludgment  having  been  reserved,  was  now  delivered  l)v 

The  Right  Hon.  Sir  James  W.  Colvile  (July  !l'.  IsTO).— The  original  Appellant 
in  this  case  was,  in  April,  1846,  the  Mortgagee  of  an  estate  comprising  sixteen 
different  Mouzahs,  and  known  as  Talook  Bhain.see.  This  estate  has  been  originally 
mortgaged  (it  is  said  by  way  of  usufructuary  mortgage)  by  its  then  Owner,  Vuzet.n' 
Ali,  for  Rs.  26,400,  to  one  Bhowany  Pershad,  who  may  be  taken  to  have  transferred, 
iti  18:23  or  1823,  his  interest  as  Mortgagee  to  the  Appellant.  Further  sums,  amount- 
ing to  Rs.  15,700  in  all,  were  afterwards  advanced  by  the  Appellant  on  the  security  of 
the  estate,  upon  terms  which  will  be  afterwards  considered.  In  1839  the  represen- 
tatives of  the  [406]  Mortgagor  brought  a  redemption  suit,  which  was  finally  dis- 
missed by  the  Sudder  Court  of  the  North-West  Provinces  on  the  1st  of  August,  1843, 
by  a  decree,  which  is  one  of  the  exhiliits  in  this  cause.  On  the  8th  of  April,  1846, 
the  estate  was  sold,  subject  to  the  mortgage,  under  process  of  execution,  in  satisfac- 
tion of  decrees  against  the  original  Mortgagor  or  his  representatives.  It  was  sold 
in  different  parcels.  One  Mouzah  (Hosseiiipore)  was  purchased  by  Jowaliir  Singh, 
and  the  four  other  persons  who.  with  him,  are  the  Plaintiffs  in  this  canse  :  Mouzah 
Jeetpore  was  purchased  by  Buhal  Singh  and  Rustee  Ram  :  Mouzah  Rookunpore  by 
Hosein  Ali  Khan  -and  two  other  persons  :  and  one-fourth  of  Mouzah  Chundharee  by 
Mussumat  Imamee  Begum.  The  residue  of  the  estate  was  purchased  by  the  Apjiel- 
lant ;  and  the  result  of  the  sale  was,  consequently,  that  whilst  he  retained  the  rights 
of  Mortgagee  over  the  whole  property,  he  became  the  Owner  of  the  equity  of  redemp- 
tion in  twelve  and  three-quarters  of  the  sixteen  Mouzahs  of  which  it  was  coniposed. 

In  1862  the  Plaintiffs,  as  the  Owners  of  the  equity  of  redemption  in  Mouzali 
Hooseinpore,  brought  a  suit  against  the  Appellant  for  the  redemption  of  their  Mouzah 
on  payinent  of  Rs.  4737.  7a.,  which  tliey  alleged  to  be  the  rateable  share  of  the  mort- 
gage debt  payable  by  them.  The  suit  was  tried  first  by  the  Principal  Sudder  Ameen, 
and  afterwards,  on  appeal,  by  the  ZiUah  Judge.  The  later  held,  that  the  Plaintiffs 
were  entitled  to  redeem  their  Mouzah  on  payment  of  an  additional  sum  of 
Rs.  1212.  13a.  But  his  decision  was  reversed,  and  his  suit  finally  dismissed  by  the 
Sudder  Court  on  special  appeal  on  the  29th  of  A)>ril,  [407]  1864,  principally,  if  not 
wholly,  on  the  ground,  that  the  Purchasers  of  the  other  three  parcels  of  land  should 
have  been  made  parties,  and  that  the  Plaintiffs  should  at  least  liave  offered  to  redeem 
those  parcels,  by  paying  their  proportionate  part  of  the  mortgage  debt  attributable 
to  them.     The  decree  affirmed  the  principal  established  by  a  previous  case  in  the 
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Court,  tlial  tlio  I'liuntill's  wcro  at  liburty  to  redeem  their  Mcnizali  witliout  briiifi;iiiK 
into  CJourt  tliiit  i)orlioii  of  the  iiiorl'^afio  debt  wliich  was  attributable  to  tlie  Mou/.aliis, 
wherein  tiio  e(iuity  of  redeni]ition  had  been  purchased  by  tlio  Mortjjcagee. 

On  the  2'2nd  of  Dei-euiber.  ISC-l,  the  Plaintifi's  instituted  tlieir  present 
suit.  It  was  framed  in  tiie  manner  indicated  by  the  last-stated  decree. 
The  Purchasers  of  the  parcels  other  than  those  purchased  by  the  A])i)ellant 
or  the  Plaintiffs,  were  made  parties  on  the  record;  and  the  Plaintiffs,  liaving 
ilainied  absolutely  to  redeem  the  latter,  and  to  recover  possession  of  that  and  the 
three  other  parcels,  with  mesne  profits,  from  the  date  of  the  institution  of  the  suit. 
Tins  suit,  like  the  former  one,  was  tried  in  the  first  instance  by  the  Principal  Sudder 
Ameen,  who  decreed  in  favour  of  the  Plaintiff's;  and  his  decision  was  affirmed  on 
ref,'ular  apjieal  by  the  Zillali  .Iudfj;e,  and  afterwards  on  special  appeal  by  the  Sudder 
Dewanny  Adiiwlut  at  Af^ra.  The  ])resent  ajipeal.  which  has  been  lieard  ex  parte,  is 
against  these  decrees. 

The  Appellant  does  not.  as  their  Lordships  uhdcr-[408]-stand.  contest  the  juo- 
position  of  the  Plaintiff's,  as  purchasers  of  the  equity  of  redemption  in  a  portion  of 
the  mortgaged  premises,  are  entitled  to  redeem  that  portion  on  payment  of  some 
proportion  of  the  mortgnge  debt.  Mis  objections  to  the  decrees  may  be  divided  into 
three  classes: — First,  objections  to  tiie  mode  in  which  the  rateable  share  of  tiie  debt 
payable  in  respect  of  Ilosseinpore  has  been  calculated:  secondly,  objections  to  the 
mode  in  which  the  gro.ss  amount  of  the  mortgage  debt  to  be  a])portioned  has  l)een 
ascertained;  and,  tliirdly,  to  the  mode  in  which  the  decrees  deal  with  the  villages 
whereof  the  equity  or  redemption  belongs,  or  is  alleged  to  belong,  to  the  other  Ue- 
femhmts  on  the  record. 

I'ndcr  the  first  head  of  objection  it  was  strongly  argued,  that  the  princiiile  upon 
which  the  debt  was  apportioned  amongst  the  difi'ereut  villages  was  erroneous;  that 
the  apportionment  should  have  been  made  according  to  the  actual  and  ascertained 
values  of  the  several  Mouzahs,  and  not  according  to  the  amount  of  revenue  assessed 
on  and  jiayable  in  res])ect  of  such  Mouzahs  to  (Government. 

Their  Lordshijis  do  not  deny  that  there  is  some  force  in  this  objection. 

The  ]iro]iortion  of  the  debt  chai-geable  on  such  village  ought  to  vary  according  to 
the  actual  value  of  the  village;  and  the  amount  of  tJovernment  revenue  assessed  on 
a  village  may  not  always  be  n  correct  criterion  of  its  actual  value. 

On  the  other  hand,  there  might  be  a  difficulty  in  ap])lying  the  principle  contended 
foi-  by  the  .\ppellant  to  cases  in  which  the  amount  payable  by  a  Mortgagor  seeking  to 
redeem,  is  not  ascertained,  as  in  this  Coun-[409]-try,  by  inquiry  and  account,  but 
must  be  calculated  and  tendered  or  brought  into  Court  by  him  before  tlu?  commence- 
ment of  the  suit.  Their  liordshiijs,  however,  do  not  feel  called  upon  to  affirm  the 
correctness  of  the  principle  adopted  in  the  Courts  below,  or  to  give  any  opinion  which 
may  have  the  effect  of  sanctioning  its  adoption  in  other  cases,  because  they  are  clearly 
of  opinion,  that  the  objection  is  not  one  which  this  Ai^jtellant  is  now  entitled  to  take. 
They  cannot  find  any  trace  of  its  having  been  taken  in  the  Courts  below.  The  written 
statement  of  the  Appellant  does  not  raise  the  question.  On  the  contrary,  he  seems, 
in  coming  to  the  conclusion,  that  lis.  27,387.  6a.  6p.  was  the  amount  which  the 
Plaintiffs  ought  to  have  brought  into  Court  to  have  adopted  the  same  princi]>le  of 
apjiortionment,  as  will  be  seen  by  referring  to  his  own  petition  and  the  account 
annexed  thereto  ;  though  the  latter  account  claims  something  more  than  the  Ks. 
27,.'i87.  6a.  6p.  as  the  sum  jjayable  in  respect  of  all  the  four  villages. 

It  is  questionable,  whether  the  Ajijiellant  has  lost  anything  by  reason  of  the  prin- 
ciple of  apportionment  of  which  he  now  complains  ;  but  it  is  certain  that  by  yielding 
to  the  objection  now  for  the  first  time  taken,  and  re-opening  the  whole  account,  their 
Lordships  would  do  great  injustice  to  the  Respondents,  and  make  a  very  dangerous 
precedent. 

It  is  true  tiiat  the  Appellant's  written  statement  did  object  to  tiie  particular  iqi- 
plication  of  the  principle,  on  the  ground  that  the  revenue  assessed  on  Hossein|ioro 
was  taken  at  somewhat  less  than  its  real  amount;  and  contended  that  consequently 
the  amount  brought  into  Court  by  the  Plaintiff's  was  less  [410]  by  a  few  rupees  than 
even  on  tlieir  calculation  it  ought  to  have  been.  But  this  objection  does  not  seem 
to  have  been  pressed  in  the  Courts  below — certainly  not  in  the  two  appellate  Courts. 
And  their  Lordships  are  of  opinion,  that  the  decrees,  if  otherwise  correct,  ought  not 
to  be  distuilicd  on  that  gnuind. 
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The  next  question  is,  wliulliiT  llu>  ^^ross  aiiKiiint  ni'  llic  delit  to  lio  a|i|ioi-li(iiied  lias 
boen  correctly  ascertained  in  the  Courts  below.  Mr.  Leitli.  in  tlio  course  of  his 
argument,  remarked  strongly  on  the  scantiness  of  the  evidence  on  which  those  Courts 
liave  proceeded.  It  is,  however,  to  be  observed,  that  for  this  and  any  consequences 
that  may  have  followed  from  it,  the  Appellant  is  chieHy  resjjonsible. 

The  Plaintiffs  are  mere  Purchasers  of  the  e(|uity  of  redemption  in  a  iiortion  of 
the  estate  at  an  e.>:ecution  sale,  and  are  not  likely  to  have  a  single  document  relating 
to  it,  except  the  Bill  of  sale  of  their  jiarticular  village.  On  the 
other  hand,  almost  every  document  of  title  relating  to  the  property 
or  to  the  mortgage  debt  incurred  upon  it,  is  ])rcsuinably  in  the  ))os- 
session  or  power  of  the  Apiiellant,  who  has  licen  in  actual  |)OKsession  of  tlie  estate 
since  1823.  In  truth,  both  tiie  jjarties  and  the  Courts  have  been  content  to  proceed 
upon  certain  findings  in  tlie  decree  of  the  1st  of  August,  184.'?,  which  dismissed  the 
rcdenqition  suit  of  the  reiiresentatives  of  the  original  Mortgagor.  On  these  findings 
it  has  been  taken  as  proved  that  the  principal  money  secured  by  the  mortgage 
amounts  to  Us.  42,100,  and  that  that  sum  consists  of  Ks.  2G, 400,  advanced  in  two  sums 
on  two  different  occasions  to  Vuzeer  Ali,  upon  usufruc-[411]-tuary  mortgages  of  the 
property,  of  a  sum  of  Ks.  5000,  advanced  to  liis  representatives,  and  bearing  no 
interest  on  condition  of  their  agreeing  not  to  sue  for  redemjjtion  for  twenty  years, 
and  of  a  number  of  different  sums  advanced  to  several  of  those  representatives  on 
their  respective  bonds  at  interest,  and  aggregating  to  Rs.  10,700.  These  were  all 
held,  by  the  decree  of  the  1st  of  August,  1843,  to  be  charged  on  the  estate;  and  the 
suit  in  which  that  decree  w-as  made  was  dismissed,  on  the  ground  that  the  Plaintiffs 
had  not  tendered  or  dci)osited  a  sum  sufficient  to  cover  those  charges. 

The  following  is  tiie  manner  in  which  the  Courts  below  have  dealt  with  the  ques- 
tions of  interest  on  these  items.  They  have  treated  the  interest  on  the  Rs.  20,400  a.s 
satisfied  by  the  rents  and  profits  of  the  property  of  which  the  Mortgagee  has  been  in 
pos.session,  no  account  of  those  rents  and  profits  having  Ix'en  required  from  or 
rendered  by  the  Mortgagee.  They  have  held  tiiat  no  interest  ran  upon  the  iJs.  5000; 
and  that,  under  section  5  of  Ben.  Reg.  XX.XIV.  of  1803,  no  larger  sum  could  be  re- 
covered in  respect  of  interest  on  the  Rs.  10,700,  than  the  amount  of  the  principal. 
The  result  of  taking  the  account  would  be  to  make  the  whole  mortgage  debt  apportion- 
able  amongst  the  different  villages,  Rs.  52,800. 

The  original  contention,  however,  of  the  Ai)pellant,  seems  to  have  been  this:  — 
He  treated  the  decree  of  the  1st  of  August,  1843,  as  having  conclusively  determined, 
as  between  the  Moi'tgagors  and  the  Mortgagee,  tiiat  tiie  mortgage  debt  from  that  date 
was  to  be  taken  to  be  Rs.  42,100,  carrying  interest  [412]  at  the  rate  of  twelve  jier 
cent  per  annum.  He  calculated  the  amount  of  sucii  interest  for  twenty-one  years 
and  some  months  at  Rs.  1,08,093.  12a.,  and  insisted  tiiat  the  amount  due  on  the 
mortgage  at  the  date  of  the  commencement  of  this  suit  must  be  taken  to  be  Rs. 
150,193.  12a.,  of  which  tlie  proportion  attributable  to  Hosseinpore  and  the  other 
IJremises  sought  to  be  redeemed  was  Rs.  27,387.  6a.  6p.  This  mode  of  calculation, 
which  does  not  give  credit  for  one  rupee  in  respect  of  the  rents  and  profits  realized 
from  the  projierty  during  more  than  twenty-one  years  is  obviously  erroneous.    ■ 

Moreover,  the  whole  argument  is  liased  ujion  i>  misconception  of  the  nature  and 
effect  of  the  decree  of  the  1st  of  August,  1843.  That  decree,  in  fact,  did  nothing  but 
dismiss  the  then  pending  suit  for  redemption,  on  the  ground  that  the  full  and  entire 
amount  of  the  mortgage  money  had  not  been  deposited  (the  sums  tendered  being  only 
Rs.  26,400,  and  Rs.  400).  According  to  the  course  and  practice  of  the  Court  in 
India,  the  only  point  to  be  determined  in  such  a  suit  is  whether  the  mortgage  debt 
iias  been  fully  satisfied  after  taking  into  account  the  sum  tendered  or  deposited  ;  nor 
is  the  finding  of  any  particular  amount  as  still  due  conclusive  against  the  Mortgagee 
in  a  subsequent  suit.  But  in  truth,  this  decree,  after  dismissing  the  suit,  merely  said 
that  tlie  Plaintiffs  would  not  be  entitled  to  redeem  until  they  should  liquidate  the 
whole  of  the  money  due  to  the  Appellant,  both  on  account  of  the  ]iast  and  the  present, 
according  to  the  conditions  set  out  in  the  various  deeds.  If,  therefore,  according  to 
the  terms  of  the  original  contract  no  interest  was  to  run  upon  [413]  the  Rs.  5000, 
this  decree  would  not  convert  that  loan  into  a  loan  bearing  an  interest.  Nor  would 
it  alter  the  rights  or  liabilities  of  the  parties  in  respect  of  the  other  sums  which  made 
up  the  Rs.   12.10(1. 
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The  ([uestioii  now  under  consideratiou,  viz..  the  amount  of  the  whole  mortgage 
debt  to  be  ii|il>ortioned  between  the  different  mouzahs,  may  be  treated  without 
reference  to  aiijiortionment,  and  as  if  it  arose  between  a  sole  Mort^jagor  and  the 
Mort"a"ee.  It  is  also  to  be  considered  with  reference  both  to  the  sufficiency  of  the 
tender  or  deposit,  and  to  the  actual  sum  payable  on  redemption. 

It  was  clearly  not  necessary  for  the  Mortgagor  to  deposit  anything  by  way  of 
interest  on  the  Rs.  26,400  if,  as  seems  to  be  assured,  that  sum  was  secured  by  usu- 
fructuary mortgages.  He  had  a  right  to  assume,  until  the  contrary  was  sliown,  by 
taking  an  account,  that  that  interest  was  covered  by  the  rents  and  profits.  Again,  he 
was  ulider  no  obligation  to  deposit  anything  in  respect  of  the  Rs.  5000,  if  no  interest 
was  char'1-eable  on  tiiat  loan.  The  question  of  sufficiency  is,  therefore,  reduced  to 
tiiis:  Was  lie  or  was  he  not  justified  in  the  assumption  that  the  Mortgagee  was  not 
entitled  to  recover  by  way  of  interest  on  the  Rs.  10,700  more  than  tlie  principal,  and 
in  limiting  the  deposit  in  respect  of  interest  to  that  sum. 

The  contracts  on  which  this  liability  arose  were  entered  into  long  before  tlie 
passing  of  Act,  No.  XXVIII.  of  1855,  and  priinui  facie  fall  within  the  rule  enacted  by 
tlie  5tli  section  of  Regulation  XXXIV.  of  1H()3.  The  contention  on  the  part  of  the 
Appellant  is.  tliat  they  are  taken  out  of  the  scope  of  that  rule  [414]  l»y  the  application 
of  Construction  No.  ;(59,  to  the  facts  of  this  case,  and  in  particular  to  the  two  former 
suits  for  redemption  which  were  dismissed  by  the  decrees  of  the  1st  of  August,  1843, 
and  the  29th  of  April,  1864.  Their  Lordships  ^re,  however,  of  opinion,  that  the 
Courts  below  have  correctly  held  that  the  Construction  in  question  does  not  apply  to 
this  case.  The  effect  of  it  is,  that  when  the  Creditor  sues  for  his  principal  and  in- 
terest (the  latter  being  equal  or  more  than  equal  at  the  time  of  the  commencement 
of  the  suit  to  the  amount  of  principal),  he  is  not  debarred  from  cliarging  subsequent 
interest  for  the  period  during  which  he  is  kept  out  of  his  money  by  his  Debtor's  re- 
sistance of  the  demand.  Neither  the  rule  nor  the  reason  of  the  rule  seem  to  their 
Lordships  to  apply  to  a  case  in  which  a  Mortgagee  in  possession  is  not  a  party  suing 
for  the  money,  but  the  party  resisting  by  every  means  in  his  power  a  claim  to  re- 
demption, and  tlie  final  settlement  of  the  account. 

Their  Lordships  are,  therefore,  of  opinion,  that  the  sum  to  be  apportioned  between 
tlie  different  villages  has  for  the  purposes  of  deposit  been  correctly  taken  to  be 
Rs.  52,800. 

With  respect  to  the  final  adjustment  of  the  account,  their  Lordships  have  to 
observe,  that  if  the  suit  had  been  conducted  in  the  ordinary  way,  tlie  Mortgagee  must 
have  accounted  for  the  rents  and  profits  received  by  him  whilst  in  posse.ssion.  The 
result  of  such  an  account  would  not  improbably  have  been  considerably  in  favour  of 
the  Mortgagor,  who  does  not,  however,  complain  that  it  has  not  been  taken.  But, 
however  tliat  may  be,  the  Mortgagee,  whose  duty  it  was  to  [415]  render  such  an 
account,  who  has  the  best  means  of  knowing  what  would  be  the  result  of  such  an 
account,  if  taken,  and  who  does  not  suggest  that  he  has  been  prejudiced  by  the 
omission  to  take  it,  cannot  be  heard  to  complain  of  these  decrees  in  so  far  as  tliey 
treat  the  interest  on  the  Rs.  26,100  as  satisfied  by  the  rents  and  profits.  And  what 
lias  been  already  stated  shows  that  in  their  Lordsiiips'  opinion  he  is  not  entitled  to 
claim  any  interest  in  resjiect  of  the  Rs.  5(100,  or  interest  on  the  Rs.  10,700  in  excess 
of  tlie  principal. 

The  remaining  question  is,  wliat  upon  the  facts  found  by  the  Courts  below  ouglit 
to  have  been  their  decree?  The  Appellant  now  complains  that  tlie  Plaintiffs  have 
been  allowed  to  redeem  as  against  him  the  villages  other  than  their  own  village  of 
Hosseinpore,  i.e.,  to  put  themselves  in  his  shoes  as  Mortgagee  in  respect  of  these 
villages  ;  and  further,  that  the  decree  was  wrong  in  refusing  to  treat  him  as  the 
Owner  under  a  subsequent  purchase  of  three-fourths  of  Rookunpore. 

The  first  objection  does  not  come  with  a  good  grace  from  the  Appellant,  who 
defeated  the  Plaintiffs'  former  suit  on  the  ground  that  they  had  not  offered  to  redeem 
tlie  villages  in  question,  and  who  in  this  very  suit  has  included  in  his  calculation  of 
the  amount  which,  as  lie  alleged,  ought  to  have  been  brought  into  Court  the  shares  of 
the  mortgage  debt  which  he  said  were  chargeable  on  these  villages.  The  Courts 
below,  however,  seem  to  their  Lordships  to  have  mistaken  the  effect  of  the  former 
decision  of  the  Sudder  Court.  It  merely  ruled  that  the  Plaintiff's  were  bound  to  oft'er 
to  redeem  the  villages  in  [416]  question,  it  did  not  rule  that  they  were  entitled  to 
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do  so,  oi'  to  aciiuiif  till'  inieifst  of  the  Mortgagee  in  them  against  iiis  will.  It  is 
uunecessary  to  deteiiuiue  in  this  suit,  whether  in  the  peculiar  eiri-unistances  of  this 
case  the  former  proposition  is  correct.  Their  Lordshi])s  are  of  opinion,  that  the 
latter  cannot  he  supported.  They  think  tiiat  Ajipellant,  if  desirous  of  retaining 
jiossession  of  these  villages  as  Mortgagee,  is  entitled  to  do  so  against  the  Plaintiffs, 
whose  right  in  that  case  is  limited  to  the  redemption  and  recovery  of  their  village  of 
Hosseinpore,  upon  payment  of  so  much  of  the  sum  de|)osited  in  Court  as  represents 
the  portion  of  the  mortgage  debt  chargeable  on  that  village.  On  this  view  of  the  case 
it  is  unnecessary  to  consider,  whether  the  Appellant  had  or  had  not  given  sufficient 
evidence  of  his  alleged  purchase  of  three-fourths  of  the  equity  of  redemption  in 
Uookunpore. 

Their  Lordships  are,  nevertheless,  of  ()])iiiion.  thai  the  Appellant  was  properly 
condemned  in  the  costs  of  the  suit,  and  ought  not,  any  variation  in  the  decree  iiot- 
witiistanding.  to  be  relieved  from  them.  His  defence  in  the  former  suit,  which  i.s 
inconsistent  with  his  present  contention,  defeated  that  suit,  rendered  the  present 
suit  necessary,  and  invited  the  claim  on  the  part  of  the  Plaintiffs  which  he  now 
resists.  In  this  suit  he  ought  at  the  earliest  stage  to  have  sulimitted  to  the  redeni]>- 
tion  of  Hosseinpore  alone  on  payment  of  that  jiortioii  of  the  sum  deposited  which 
rei)resented  the  debt  due  in  respect  of  that  village.  Instead  of  doing-  so,  he  raised 
issues  touching  the  sufficiency  of  the  deposit,  [417]  which  have  been  determined 
against  him.  It  is  the  course  of  practice  in  India  that  the  costs  of  this  kind  of  suit 
follow  the  result  of  the  finding  on  such  an  issue,  and  are  not,  as  in  an  English  redemp- 
tion suit,  added  to  the  mortgage  debt.  And  their  Lordships  are  of  opinion,  that  this 
rule  has,  in  the  present  case,  been  most  properly  applied  to  a  Mortgagee  who  has  so 
long,  and  by  so  many  expedients,  inequitably  and  vexatiously  resisted  the  right  of 
redemption.  Their  Lordships  will,  therefore,  if  the  Api)ellaiit  desires  it,  humbly 
recommend  to  Her  Majesty  that  the  decree  of  the  Principal  Sudder  Ameen  be  varied 
by  declaring  that  the  Appellant  is  entitled  to  receive  Rs.  59i7.  la.,  part  of  the 
Rs.  9fi54,  deposit,  and  that  the  balance  of  that  sum  be  returned  to  the  Plaintiffs; 
and  that  the  Plaintiffs  are  entitled  to  redeem  and  recover  possession  of  the  village 
of  Hosseiniioi'c  with  mesne  jirofits,  from  the  date  of  the  commencement  of  this  suit 
until  the  date  of  the  delivery  of  pos.session  ;  and  that  the  Appellant  should  pay  his 
own  and  the  Plaintiffs'  costs  in  the  Court  below.  The  Plaintift's  have  not  api>eared 
on  this  appeal,  and  their  Lordships  give  no  costs  of  the  appeal. 

By  an  Order  in  Council,  dated  the  24th  of  October,  1870,  it  was  ordered,  that  the 
decree  of  the  Principal  Sudder  Ameen  of  Zillah  Saharunpore,  of  the  13th  of  April, 
1865,  be  varied  by  declaring  that  the  Appellant  was  entitled  to  receive  Rs.  5947.  la., 
part  of  the  Rs.  9654,  deposit,  and  that  the  balance  of  that  sum  be  returned  to  the 
Plaintiffs  ;  and  that  the  Plaintiffs  are  entitled  to  redeem  and  recover  [418]  possession 
of  the  village  of  Hosseinpore,  with  mesne  profits,  from  the  date  of  this  suit  until  the 
date  of  the  delivery  of  possession  ;  and  that  the  Appellant  should  pav  his  own  and  the 
Plaintiffs'  costs  in  the  Court  below. 

0 


[419]  GERESH  CHUNDER  LAHO'RF.E—Appenoiit;  MUSSUMAT  BHUGGOBUTTA' 
DEBIA  and  MUSSUMAT  RAM  SOONDREE  TiEBlX,— Respondents  *  [.June 
23,  24,  25,  1870]. 

On  apjyeril  frtim  the  High  Court  at  Fort  W  III  lain,  in  Bencjal. 

Construction  of  Act,  No.  1  of  1846,  sees.  20  and  21  : — Held,  not  to  raise  a  pre- 
sumption of  law  against  a  Benamee  purchase  bv  a  Hindoo  Widow  in  trust 
for  her  Hu.sband  [14  Moo.  Ind.  App.  42-3]. 

A  Hibbanamah  (Deed  of  gift)  by  a  Hindoo  Widow  (a  Purdah  woman)  of  real 

*  Present :  Members  of  the  .Judicial  Committee, — The  Right  Hon.  Lord  Romilly 
(Master  of  the  Rolls),  the  Right  Hon.  Sir  .James  William  Colvile,  and  the  Right  Hoii. 
Sir  Joseph  Napier,  Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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estato.  iniix-hased  by  her  out  of  her  Stridhun,  of  which  she  had  a  disposing 
power,  when  in  a  state  of  ill-health  and  shortly  Ijefore  her  death,  in  favour 
of  hor  Brothers,  in  tlieir  Wives'  names,  to  the  exclusion  of  her  Husband's 
adopted  Sons;  in  circumstances  raising  suspicion  of  fraud,  and  in  the  absence 
of  satisfactxiry  jjroof  that  she  knew  the  natuie  of  the  Deed,  pronounced  against. 
The  Courts  in  India,  and  Court  of  final  appeal,  require  that  where  an  instrument 
is  executed  by  a  I'urdah  woman,  it  must  lie  clearly  proved,  that  the  party 
was  a  free  agent  and  knew  the  nature  and  effect  of  tlie  instrument  she  executed 
[14  Moo.  Ind.  App.  431]. 

The  question  in  this  appeal  was  the  right  to  the  possession  of  certain  mehals 
in  the  Collectorates  of  Zillali  Rajshahye  and  Zillah  Bograh,  of  which  [420]  the  par- 
ticulars were  set  forth  in  the  plaint  in  the  Court  below,  and  which  consisted  of,  first, 
the  entirety  of  a  property  called  Dehee  Somashpara  ;  secondly,  a  6|-annas  share  of 
an  estate  called  Goakliara  :  and,  thirdly,  an  8-annas  share  of  an  estate  called  Tuppah 
Arungnuggur. 

These  properties  were  claimed  by  the  Respondents  under  a  Hibbanamah,  or  Deed 
of  gift,  executed  in  their  favour  on  the  2nd  of  the  month  Srabun.  in  the  year  l'26o 
B.E.  (18th  of  July,  185G),  by  Mirnomoye  Debia,  the  uterine  Sister  of  the  Respondents. 

Mirnomoj'e  Debia  was  the  Widow  of  one  Kally  Kant  Lahoree,  who  -died  in  the 
vear  1855,  having,  by  his  Will,  nnide,  in  effect,  a  general  devise  of  his  property, 
subject  to  certain  charges  which  he  specified  in  his  Will,  to  Mirnomoye  Debia  for 
her  life,  with  remainder  to  Saroda  Pershad  Lahoree,  his  adopted  Son. 

The  Appellant  claimed  as  the  heir-at-law  of  Saroda  Pershad  Lahoree.  and  con- 
tended, that  the  estates  in  dispute  were  not  the  absolute  property  of  Mirnomoye 
Debia,  but  were  a  portion  of  the  estate  of  Kally  Kant  Lahoree,  and  became  subject 
to  certain  limitations  contained  in  his  Will,  and  consequently  passed  on  the  death 
of  Mirnomoye  Debia  to  Saroda  Pershad  Lahoree. 

The  Respondents  insisted,  that  the  whole  of  the  property  in  dispute  was  purchased 
by  Mirnomoye  Debia  with  her  o'wii  separate  moneys  (Stridhun) ;  that  the  conveyance 
was  made  in  her  name,  and  remained  her  property  down  to  the  date  of  the  Hib- 
banamah. 

This  suit  was  brought  in  the  Court  of  Zillah  Rajshahye,  by  the  Respondents,  claim- 
ing, under  the  above  Hibbanamah,  against  the  Appellant,  for  possession  of  the  three 
mehals. 

[421]  After  hearing  evidence,  the  nature  of  which  is  stated  in  their  Lordships' 
judgment,  Mr.  C.  S.  Belli,  the  Judge  of  the  Civil  Court  of  Zillah  Rajshahye,  by  his 
judgment,  dated  the  16th  of  April,  1862,  decreed  the  Respondents  pos.session,  with 
costs. 

The  Appellant  appealed  to  the  High  Court  at  Calcutta,  which  Court,  consisting 
of  Messrs.  L.  S.  Jackson  and  E.  P.  Levinge,  affirmed  the  decree  of  the  Civil  Court  of 
Zillah  Rajshahve.  The  material  part  of  the  judgment  of  the  High  Court  was  in  these 
terms: — "  Reviewing  the  evidence  adduced  on  the  part  of  the  Plaintiffs  to  prove  the 
execution  of  this  Deed,  its  registry,  and  the  execution  of  the  dift'erent  -documents 
to  eft'ect  the  registry,  the  evidence  of  the  declaration  made  by  the  Widow  to.  a  re- 
spectable Witness  (a  Pundit  named  Gobind  Kant)  that  she  had  so  disposed  of  her 
estates ;  the  fact  of  possession  of  the  land  being  made  over  to  tlie  Plaintiff's  in  the 
Lady's  lifetime,  not  being  denied  by  the  Defendants,  and  the  object  of  her  bounty 
being  her  own  Sisters  (or,  taking  the  Defendant's  view  of  the  object  of  the  Deed  of 
gift,  namely,  in  trust  for  her  Brothers)  we  are  obliged  to  come' to  the  conclusion, 
on  the  evidence  adduced,  that  the  Deed  was  the  voluntary  act  of  Mirnomoye  Debia, 
and  that  the  validity  of  the  Deed  is  established." 

The  appeal  was  f  roni  this  decree,  and  was  argued  by  Sir  R.  Palmer,  Q.C.,  and  Mr. 
Leith,  for  the  Appellant ;  and  Mr.  Field,  Q.C.,  and  Mr.  H.  A.  Giffard,  for  the  Re- 
spondents. 

The  points  raised  on  appeal  were:  — 

[422]  First,  whether,  as  a  fact,  the  estates  were  purchased  by  the  Widow,  Mirno- 
moye Debia,  out  of  moneys  constituting  her  StrMhun,  or  peculiar  estate,  or  were 
held  by  her  Benamee  for  her  Husband.  Upon  this  point,  Go-peekri^st  Gosaiiv  v. 
Gunrjapei-saud  Gosain  (6  Moore's  Ind.  App.  Cases,  53)  was  cited;  and, 
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Secoiwl,  as  the  factum  of  the  Hibbanamah,  whether  it  was  (1)  executed  by  Miriio- 
moye  Debia,  or  (2),  if  so  executed  by  her,  whether  she,  being  a  purdah  woman,  and 
from  illness  in  an  unfit  state  to  execute  such  an  instrument,  it  was  olitained  by  fraud. 

Their  Lordships  reserved  judgment,  which  was  now  delivered  by 

The  Right  Hon.  Sir  James  W.  Colvile  (July  I'J,  1870). — Tlie  Appellant  in  this  cast- 
is  the  heir-at-law  of  Suroda  Pershad  liuhoree,  who  was  the  adoi)ted  Son  and  heir  of 
KaUv  Kant  Lahoree.  The  Respondents  are  the  Sisters  of  Mirnonioye  Debia,  de- 
ceased, who  was  the  Widow  of  Rally  Kant  jjahoree.  The  suit  which  has  given  ri.se 
to  this  iippeal  was  in  tlie  nature  of  an  action  of  ejectment  brought  by  the  Respondent-s, 
claiming  under  a  Deed  or  gift  from  Mirnonioye  to' recover  from  the  Aiipellant  thi'ee 
several  parcels  of  land.  Their  case  was  that  these  lands,  which,  on  tiiree  different 
occasions,  had  unquestionaljly  been  purchased  in  the  name  of  Mirnonioye,  were  part 
of  her  Stridhun,  or  peculiar  property  ;  that  she  had,  therefore,  the  power  of  disi>oaing 
of  them  ;  and  had  effectually  exercised  that  power  by  the  Deed  of  gift  in  question. 
The  case  of  the  Appellant  was,  that  the  lands,  though  purchased  in  the  name  of 
Mirnomoye,  [423]  were  purchased  by  Kally  Kant  Lahoree  with  his  own  funds  in  the 
name  of  his  Wife,  and  formed  part  of  his  estate,  in  which,  under  his  Will,  slie  had 
only  a  life  interest;  and,  further,  that  the  alleged  Deed  of  gift  was  either  a  forgery, 
or,  having  been  procured  from  Mirnomoye  by  the  fraud  and  contrivance  of  her 
Hrothers,  was  not  an  effectual  disposition  of  the  property.  It  lay,  tlierefore,  upon 
the  Respondents,  who  were  seeking  to  disturb  the  possession  of  the  Appellant,  to 
establi.sh  both  that  the  property  was  the  Stridhun  of  Mirnomoye,  and  that  she  had 
effectually  conveyed  it  by  this  Deed  of  gift.  If  either  of  these  issues  be  determined 
against  them,  it  follows  that,  on  the  death  of  Mirnomoye.  the  title  to  the  lands  in 
question  passed  to  Saroda  Pershad  Lahoree,  who  was  the  heir-at-law  of  both  his 
adoptive  Father  and  his  adoptive  Mother;  and  that  the  Appellant  as  his  heir  is 
entitled  to  retain  possession  of  them.  Both  issues  were,  however,  determined,  first 
by  the  Zillah  Court,  and  afterwards,  on  appeal,  by  the  High  Court,  in  favour  of  the 
Respondents;  and  the  present  appeal  is  against  those  decisions. 

Their  Lordships  are  of  opinion  that,  upon  the  evidence  before  them,  they  ought 
not  to  disturb  the  finding  of  the  Courts  below  upon  the  first  of  these  questions.  They 
do  not  adopt  all  the  reasons  assigned  by  either  Court  for  coming  to  this  conclusion. 
They  desire  to  state  in  particular  that  they  are  not  satisfied  that  the  20th  and  2l8t 
sections  of  Act,  No.  I.  of  1845,  raise  a  presumption  of  law  fatal  to  the  case  of  Benaniee 
purchase  set  up  by  the  Appellant ;  and  they  observe  that  this  olijection,  if  well  founded, 
would  at  most  apply  only  to  one  of  the  three  parcels  of  land  in  dispute  (Soniashpara) ; 
and  [424]  not,  as  is  stated  by  the  learned  Judges  of  the  High  Court,  "  to  all  the 
denominations  of  lands  claimed  by  the  Defendants."  They  find,  however,  that 
Mirnomoye  had  certainly  some  Stridhun.  They  find  that  Kally  Kant  Lalioree  in  las 
lifetime  solemnly  and  deliberately  admitted  that  these  purchases  were  made  out  of 
her  funds,  and  for  her  benefit,  as  well  as  in  her  name.  The  evidence  no  doubt  fails 
to  show  satisfactorily  that  her  peculiar  funds  amounted  to  a  sum  which  would  cover 
all  the  purchases  which  she  is  said  to  have  made.  •  But  it  cannot  be  said  conclusively 
to  prove  the  contrary. 

Again,  though  the  extracts  from  Kally  Kant  Lahoree's  Books  afford  some  evidence 
in  support  of  the  allegation  that  these  purchases  were  made  out  of  his  funds,  and 
were,  therefore,  pre.sumably  taken  Benamee  for  him,  they  are  not  absolutely  con- 
clusive. Their  Lordships  are  unable  to  say  how  the  separate  funds  of  the  Hu.sband 
and  Wife  may  have  been  intermixed  by  them.  We  know  by  his  own  statement  that  he 
did  on  one  occasion  take  and  employ  Rs.  8000,  belonging  to  her.  It  seems, 
therefore,  to  their  Lordships,  that  this  evidence  cannot  fairly  be  taken  to 
outweigh  the  positive  admissions  of  Kally  Kant  Lahoree  himself.  It  is  argued, 
however,  that  credit  is  not  to  be  given  to  those  admissions,  because  they  may 
be  assumed  to  have  been  made  falsely,  with  the  object  of  defeating  the  claim  of  the 
present  Appellant  to  share  in  the  self-acquired  property  of  KaUy  Kant  Lahoree, 
including  these  parcels  of  land.  But  looking  to  the  remarkably  fair  and  open 
character  of  the  pleadings  in  which  the  statements  in  question  were  made,  and  con- 
sidering that  the  defence  of  Kally  Kant  Lahoree  (a  defence  which  proved  successful) 
was  that  the  Plaintiff  in  that  suit  [425]  (the  present  Appellant)  was  not  entitled  to 
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Kliare  in  any  part  of  his  self-acquired  property,  whether  held  Benaiuee  or  otherwise  ; 
and  tliat  those  pleadings  admitted  that  some  of  the  purchases  then  in  question  had 
been  taken  Henamee  ;  their  Lordshii)s  feel  that  they  would  not  be  warranted  by  the 
evidence  before  them  in  imputinf;  to  Rally  Kant  Lahoree  that  he  had  beea  giiilty  in 
a  judicial  proceedinj;  of  deliberate  falsehood.  It  is,  therefore,  unnecessary  to  con- 
sider liow  far  a  Court  of  Justice  is  at  liberty  to  disregard  admissions  so  made,  in 
favour  or  for  the  benefit  of  a  person,  claiming  as  the  heir  of  iiim  liy  whom  they  were 
made. 

Assuming  then,  that  the  Courts  below  have  correctly  fourjd  that  the  property  in 
question  was  the  Stridhun  of  Mirnomoye  their  Lordships  have  to  consider,  whether 
the  Respondents  have  established  that  the  Deed  of  gift  was,  under  the  circumstances 
of  its  execution,  a  valid  disi)osition  of  it  irj  their  favour. 

It  cannot  be  said  that  this  issue  has  been  fully  or  satisfactorily  tried  in  the  Courts 
below.  It  does  not  appear  on  the  record,  whether  there  was  any  formal  settlement 
of  the  issues  ;  or,  if  there  was  any,  in  what  terms  this  particular  issue  was  framed. 
The  statement  of  the  Zillah  Judge,  that  the  conveyance  by  Mirnomoye  to  her  Sisters 
is  not  denied  by  the  Defendant,  implies  either  that  he  mistook  the  eflfect  of  the  De- 
fendant's written  statement,  which  unquestionably  disputed  the  validity  of  the  Deed, 
(ir  that  he  never  addressed  his  mind  to  try  an  issue  on  which  nevertheless  both  sides 
had  put  in  a  considerable  amount  of  evidence.  The  appellate  Court  observed  on  this 
part  of  the  ca.se,  that  the  Judge  below  had  [426]  apparently,  by  inadvertence,  taken 
for  granted  that  the  coiiveyunce  was  not  denied,  and  had  passed  no  opinion,  except 
inferentially,  on  its  validity.  But  instead  of  sending  the  cause  back  for  the  trial  of 
the  issue  onwhich  tlie  Court  of  first  Instance  had  thus  failed  to  pass  any  satisfactory 
judgment,  the  learned  Judges  of  the  High  Court  proceeded  to  dispose  of  it  on  the 
evidence  which  had  Ijeen  taken  in  the  Court  below.  It  follows,  therefore,  that  the 
only  Court  which  has  really  tried  the  question  was  equally  with  their  Lordships 
under  the  disadvantage  of  having  to  determine  it  on  the  written  depositions,  and 
without  an  opportunity  of  seeing  the  Witnesses. 

What  are  the  undisputed  facts  of  the  transaction?  About  the  end  of  May,  1856, 
Mirnomoye,  labouring  under  the  disease  of  which  she  died,  left  her  House  in 
Kajshahye,  and  went,  for  the  sake  of  medical  advice,  to  Shoyabad,  near  Moorshedabad, 
where  she  took  up  her  residence  in  the  House  of  the  Pundit,  Gobind  Kant.  She 
was  accompanied  by  her  Sisters  (the  Defendants),  her  Dewan,  Krishonath  Sannyal, 
and  other  servants.  Early  in  the  following  July,  her  Brothers,  Ram  Kristno 
Chowdry  and  Doorgadoss  Chowdry,  came  to  her  from  Rajshahye.  The  Hibba,  or 
Deed  of  gift,  bears  date  the  16th,  and  was  produced  for  registration  on  the  18th, 
and  actually  registered  on  the  19th  of  July,  1856,  under  a  Mookternamah,  purport- 
ing to  have  been  executed  by  her  contemporaneously  with  it.  Early  in  August, 
1856,  other  Mookternamahs,  and  a  petition  purporting  to  have  been  also  executed 
by  Mirnomoye,  were  produced ;  the  first  in  the  Collectorates  of  Rajshahye  and 
Bogi'a,  the  last  in  the  Court  of  the  Judge  of  Zillah  Rajshahye.  Their  object  was  to 
give  publicity  to  the  Habba,  and  to  cause  the  pro-[42l7]-perties  comprised  in  it  to  be 
transferred  in  the  Books  of  the  Collector  into  the  names  of  the  Respondents.  The 
Zillah  authorities  required  that  these  documents  .should  be  verified.  On  their 
requisition  the  Principal  Sudder  Ameen  of  Moorshedabad  appears  to  have  sent  a 
Peishkah  to  take  Mirnomoye's  deposition  at  the  House  of  the  Pundit,  and  on  his 
report  to  have  declared  them  to  have  been  verified.  The  order  to  that  effect  was 
passed  on  the  19th  of  August,  and  on  the  ■25th  of  August,  1856.  Mirnomoye  died. 
Nothing  further  was  done  between  these  dates  to  give  eflfect  to  the  Hibba,  or  Deed 
of  gift.  After  her  death  the  validity  of  the  Deed,  as  well  as  the  power  of  Mirnomoye 
to  dispose  of  the  property,  was  disputed  by  the  Guardian  of  Saroda  Persliad  Lahoree, 
and  a  contest  for  the  mutation  of  names  was  carried  on  in  the  Revenue  Courts, 
which  was  finally  determined  by  the  Board  of  Revenue  in  favour  of  Saroda  Pershad 
Lahoree,  whose  possession  was  confirmed,  the  Respondents  being  left  to  assert  their 
title  by  a  regular  suit  in  the  Civil  Court. 

Their  Lordships  now  proceed  to  consider  more  particularly  the  evidence  by  which 
the  Respondents  have  attempted  to  prove  the  due  execution  of  the  Hibba  by  Mir- 
nomoye. Their  principal  Witnesses  are  the  Pundit,  Govind  Kant,  whom  the  learned 
Judges  of  the  High  Court  seem  to  have  considered  a  respectable  Witness,  the  Dewan, 
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and  Ram  Kristno  Chowdry,  one  of  tlie  Brothers  of  Minioiiioye.  The  Pundit  seems 
now  to  be  employed  as  Pundit  in  one  of  the  Civil  Courts,  but  at  the  date  of  the 
transaction  lie  did  not  hold  that  office,  but  stood  in  some  kind  of  spirit ual  relation 
to  the  two  Brothers  (the  Chowdries),  they  being  his  "  Jujnian."  His  story  is  that, 
early  in  July,  1856,  Mirnomoye  expressed  to  liiin  an  intention  [428]  to  give  all  the 
property,  over  which  she  had  a  disposing  power,  to  her  Brt)tliers;  and  desired  him 
to  write  to  them,  and  request  them  to  come  to  Shoyaliad.  He  did  so  write,  l)Ut  the 
Letters  are  not  produced.  He  goes  on  to  state,  that  Ham  Kristno  Ciiowdry  came  to 
the  place  several  daj's  before  Doorgadoss  Chowdry,  who  accounted  foi-  tlie  delay  in 
his  coming  by  saying,  that  it  had  been  occasioned  by  his  having  caused  a  diaft  of 
the  instrument,  for  which  he  had  been  brought,  to  be  prepared  at  Hampoora. 

From  the  cross-examination  of  the  Pundit,  it  appears  that  finally,  Mirnomoye 
was  made  to  execute  two  Hibbas,  viz.,  the  one  in  iiuestion  in  this  suit,  and  one  by 
which  she  gave  other  part  of  her  Stridhun  to  her  Brothers  in  the  names  of  their 
Wives;  that  the  actual  form  of  this  disposition,  varying  as  it  did  from  the  intention 
said  to  have  been  expressed  by  her  to  the  Pundit,  was  prompted  by  tlie  Brothers, 
one  of  whom  brought  the  drafts,  from  whicli  the  instruments  executed  were  iirejiared, 
with  him.  He  also  states  a  conversation  which  supports  the  allegation  of  the 
Defendant,  that  the  gift  in  question,  though  nominally  made  to  the  Sisters,  was  for 
the  Brothers.  To  the  actual  execution  of  the  instrument  this  Witness  does  not 
speak.  He  accounts  for  his  absence  by  saying  that  he  was  suffering  from  fever, 
and  unable  to  bear  the  press  of  the  crowd  which  assembled  on  that  occasion  :  that 
he  retired  to  the  House  of  one  Prem  Baboo,  situated  at  a  short  distance  from  his 
own,  and  was  informed,  from  time  to  time,  of  what  was  going  on  by  his  Disciples  ; 
that  he  made  one  short  visit  to  his  own  House,  where  he  saw  the  Dewan  writing 
with  stamped  paper  before  him,  but  could  not  stay  there. 

[429]  Their  Lordships  are  compelled  to  say.  that  tliis  absence  of  the  Pundit  begets 
a  suspicion  in  their  minds  which  the  story  told  by  him  of  its  cause  does  not  dispel. 
It  is  by  no  means  improbable  that  a  person  in  a  respectable  position  in  life,  knowing 
that  a  Deed  was  about  to  be  unfairly  obtained,  would  take  care  not  to  be  personally 
present,  and  would  contrive  to  give  only  such  corroborative  evidence  of  the  trans- 
action as  he  might  think  he  could  safely  give.  In  the  present  instance  the  only 
legal  proof  which  tlie  Pundit  gives  of  the  actual  execution  of  the  document  is  the 
subsequent  and  verbal  admission  of  Mirnomoye  in  a  conversation  with  liini.  The 
learned  Judges  of  the  High  Court  laid  some  stress  on  this  admission.  But  their 
Lordships  need  not  remark  upon  the  danger  of  trusting  to  that  kind  of  evidence, 
unless  the  Witness  is  wholly  above  suspicion. 

Doorgadoss  Chowdry  deposes,  that  lie  has  no  interest  in  the  Deed  of  gift,  and 
treats  it  as  made  for  the  benefit  of  the  Re.spondents.  He  does  not  confirm  tlie  account 
given  by  the  Pundit  of  the  change  of  intention  on  the  part  of  Mirnomo3'e  ;  he  does 
not  speak  of  having  brought  any  draft  with  him  ;  or  give  any  account  of  the  prepara- 
tion of  the  Deed  ;  or  show  how  it  came  to  be  made  in  the  names  of  the  two  Sisters  ; 
or  who  gave  the  instructions  for  it. 

The  Dewan  who  wrote  the  Hibbanamah,  says  that  the  gift  was  intended  to  be 
in  favour  of  the  Brothers  ;  that  he  cannot  tell  why  it  was  executed  in  the  names  of 
the  Sisters  ;  and  he  does  not  state  from  what  draft  or  under  whose  instructions  he 
wrote  the  Deed  in  the  form  in  which  it  was  executed.  He  [430]  says  that  the  Re- 
spondent, Ram  Soondery,  put  Mirnomoye's  seal  to  the  document  at  her  request.  The 
Brother  and  the  subscribing  Witnesses  say  that  Mirnomoye  sealed  it  lierself. 

Of  the  testimony  of  the  subscribing  Witnesses  it  is  unnecessary  to  sjieak  at 
length.  They  are  either  Cultivators  living  at  a  distance  from  the  place  of  execu- 
tion, or  menial  servants.  It  is  not  satisfactorilj'  explained  why  some  of  them  were 
there  at  all.  And  the  testimony  of  the  Dewan  makes  it,  to  say  the  least,  extremely 
doubtful,  whether  they  were  in  fact  there  :  and  whether,  according  to  a  reprehen- 
sible practice,  not  uncommon  in  India,  their  names  were  not  afterwards  written  on 
the  Deed.  Only  one  of  them  professes  to  have  written  his  owni  name.  They  were 
not  examined  when  the  Deed  was  registered,  and  the  subscribing  Witnesses  who  were 
then  examined  were  not  produced  at  the  trial  of  this  cause.  Some  of  them  speak 
•of  Mirnomoye  as  present  in  the  verandah,  amidst  a  crowd  of  men,  giving  her  own 
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instructions,  and  describing  the  property  verbally,  and  personally  asking  the 
Witnesses  to  lieronie  subscribing  witnesses. 

It  is  furthei-  to  be  observed  that,  although  the  Pundit  says  he  heard  of  the 
execution  from  the  Kobiraj,  and  other  respectable  persons,  and  although  Doorgadoss 
Chowdry  names  several  persons  far  more  respectable  in  station  than  the  subscribing 
Witnesses,  as  present  at  the  execution,  none  of  those  persons  either  subscribed  the 
instruiueut,  or  have  given  their  testimony  in  support  of  it.  Again,  if  it  had  been 
clearly  proved  by  the  Officer  sent  to  verify  the  execution  of  the  Mookternamahs  by 
Mirnomoye  that  she  had  acknowledged  those  instruments  to  be  hers,  that  would 
have  [431]  been  an  important  corroboration  of  the  Respondent's  case.  But  that 
Officer  was  not  called  as  a  Witness ;  his  actual  report  is  not  forthcoming,  and  the 
testimony  of  the  Dewan  leads  to  the  conclusion  that  he  performed  his  duty  in  the 
most  perfunctory  manner,  and  was  satisfied,  on  the  report  of  a  maid-servant,  not 
called  or  examined,  that  Mirnomoye  had  admitted  the  execution  of  the  Mookter- 
namahs. 

Is,  then,  the  evidence  adduced  by  the  Respondents,  and  considered  without 
reference  to  any  conflicting  testimony  on  the  part  of  the  Appellants,  sufficient  to 
establish  the  due  execution  of  this  Deed  of  gift?  Their  Lordships,  differing  respect- 
fully from  the  Judges  of  the  High  Court,  have  come  to  the  conclusion  that  it  is  not. 

The  disposition  is  one  by  a  Purdah  woman,  made  not  very  long  before  her 
death,  and  whilst  she  was  labouring  under  a  mortal  disorder.  Their  Lordships 
consider  that  it  is  not  open  to  the  objection  of  inofficiousness.  Her  preference  of 
her  own  blood  relations  to  a  Son  adopted  by  her  Husband,  and  otherwise  provided 
for,  was  not  unnatural.  But  this  Committee  and  the  Courts  in  India  have  always 
been  careful  to  see  that  Deeds  taken  from  Purdah  women  have  been  fairly  taken; 
that  the  party  executing  them  has  been  a  free  agent;  and  duly  informed  of  what 
she  was  about.  Again,  when  the  disposition,  as  in  this  case,  is  in  the  nature  of  a 
death-bed  disposition,  the  Court  that  upholds  it  ought,  from  whomsoever  it  pro- 
ceeded, to  be  satisfied  that  it  was  the  free  voluntary  act  of  the  party  by  whom  it 
purports  to  have  been  executed,  and  expresses  his  real  intentions.  In  the  present 
case,  the  Respondents'  evidence  is  conflicting  as  to  [432]  the  party  intended  to  be 
benefited,  and  leaves  it  uncertain,  to  say  the  least,  what  were  the  instructions  for 
the  Deed,  and  from  whom  those  instructions  emanated.  Evidence  so  untrustworthy, 
so  uncertain,  and  so  conflicting,  is  not  such  as  enables  their  Lordships  to  declare 
affirmatively  that  the  Hibba  was  in  any  sense  the  act  and  deed  of  Mirnomoye,  or 
even  that  she  herself  put  her  hand  and  seal  to  it. 

Their  Lordships,  therefore,  have  come  to  the  conclusion  that  the  Respondents, 
having  failed  to  prove  a  material  link  in  the  title  upon  which  alone  they  can 
recover,  the  decrees  under  appeal  ought  to  be  reversed,  the  suit  dismissed  with 
costs  in  the  Courts  below,  and  that  the  Respondents  should  pay  the  costs  of  the 
appeal.     And  they  will  humbly  advise  Her  Majesty  accordingly. 


[433]  GUNGOWA  KOME  MALVr\,—Appena?tt;  ERAWA  KOME  JOGAPA,— ffe- 

spondent  *  [June  27,  1870]. 

0?i  petition  from  the  High  Court  of  Judicature  at  Bombay. 

The  Judicial  Committee  will  not  entertain  an  application  for  special  leave  to 
appeal  to  Her  Majesty  in  Council  from  a  decree  of  the  High  Court,  where 
the  subject-matter  in  suit  is  under  the  appealable  value  prescribed  by  the 
39th  and  40th  section  of  the  Bombay  Charter  of  1862,  unless  the  Petitioner 
has  applied  to  the  High  Court  for  such  leave,  and  has  been  refused. 

This  was  an  application  for  special  leave  to  appeal  from  a  decree  of  the  High 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  William  James  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore 
(Judge  of  the  High  Court  of  Admiralty),  and  the  Right  Hon.  Sir  Joseph  Napier, 
Bart.     Assessor. — The  Right  Hon.  Sir  Lawrence  Peel. 
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Court  at  Bombay,  in  a  case  in  which  the  amount  involved  iu  the  suit  was  below 
the  appealable  value,  Rs.  10,000. 

The  petition  set  lortli.  that  a  plaint  was  filed  by  the  Petitioner,  Guiif^'owa  Kome 
Malupa,  in  the  Court  of  the  Sudder  Anieen  of  Hazalcote,  as  the  Widow  and  heiress 
of  her  Husband,  Mublapa  Desace,  against  the  Respondent,  Eruwa  and  others,  to 
obtain  a  declaration  of  her  right  to,  and  to  reiovor  possession  of  certain  ancestral 
property,  being  a  portion  of  her  Enam,  consisting  of  a  house  and  lands,  situate  in 
the  village  of  Amaljari,  which  had  been  let  to  Erawa  on  a  lease  at  will.  That  the 
Sudder  Ameen  dismissed  the  suit,  on  the  ground  that  tiie  suit  had  not  been  brought 
within  the  period  of  twelve  years  from  the  time  the  cause  of  action  arose,  and  con- 
sequently was  barred  by  the  Act  of  limitation  of  suits.  That  an  appeal  was  made 
to  the  District  Judge  of  Kulhadghed,  who  confirmed  the  decree  of  [434]  the  Sudder 
Ameen.  That  the  Petitioner  presented  a  petition  for  special  leave  to  ap])oal  from 
this  decree  of  affirmance  to  the  High  Court  of  Judicature  at  Bombay,  which  Court 
admitted  and  confirmed  the  decree  of  the  Court  below.  That  as  the  value  of  the 
property  in  dispute  amounted  to  Rs.  1500  only,  the  Petitioner  was  excluded  from 
obtaining  from  the  High  Court  leave  to  appeal  to  England  ;  but  it  was  submitted 
that  besides  the  jiroperty  in  dispute  there  was  other  property,  belonging  to  the 
Enam  of  the  Petitioner,  which  exceeded  in  the  aggregate  Rs.  10,000,  the  appealable 
amount,  and  that  the  other  property  was  in  occupation  of  Tenants  of  the  Petitioner, 
who  had  continued  to  liold  the  same  according  to  custom,  as  tenants  at  will,  for  terms 
much  longer  than  the  period  prescribed  for  limitation  of  suits,  and  the  petition 
alleged,  that  in  consequence  of  the  decree  of  the  High  Court  being  adverse  to  the 
Petitioner,  many  of  the  Tenants  had  refused  to  pay  rents  in  respect  of  property 
which  they  occupied,  and  had  set  up  their  claim  as  absolute  Owners  thereof,  and 
that  the  Petitioner  had  reason  to  fear  that  the  remainder  of  the  Tenants  would  follow 
their  example,  and  prayed  for  special  leave  to  appeal  from  the  above  decree. 

It  appeared  that  an  application  for  review  of  judgment  was  made  to  the  High 
Court,  but  no  application  was  made  to  that  Court  for  leave  to  appeal  on  the 
ground,  that  it  was  a  fit  case  for  appeal  to  the  Queen  in  Council,  as  provided  for  by 
the  rules  of  the  High  Court  founded  on  the  Bombay  Charter  (see  Macpherson's  Civil 
Procedure  for  India,  Appx.  p.  ccxxviii  [Ed.  1871]),  but  the  present  petition  for 
special  leave  to  appeal  was  made  direct.     The  jietition  was  heard  ex  /xirte. 

[435]  Mr.  H.  C.  Merivale,  for  the  Petitioner. — It  is  admitted,  that  the  amount 
in  issue  is  under  the  appealable  value,  but  the  question  raised  in  the  suit  is  one 
between  Landlord  and  Tenant,  which  involves  indirectly  the  Petitioner  in  litigation 
with  other  Tenants  having  similar  holdings  to  an  amount  far  exceeding  Rs.  10,000, 
the  appealable  value.  He  referred  to  the  .39th  and  40tli  sections  of  the  Bombay 
Charter  of  1862  (a). 

[436]  Lord  Cairns.— If  there  were  any  grounds  in  this  case  to  be  assigned  as  an  ex- 

(a)  The  sections  of  the  Letters  Patent  of  the  14th  of  May,  1862,  constituting  the 
Hii;h  Court  of  Judicature  of  Bombay,  in  pursuance  of  the  Act,  24th  and  25th  Vict. 
c.  104,  in  respect  of  appeals  to  the  Privy  Council,  are  these:  — 

Sec.  39.  "  And  we  do  further  ordain  that  any  person  or  persons  may  appeal  to 
Us,  Our  heirs  or  successors,  in  Our  or  their  Privy  Council,  in  aiiy  matter  not  being 
of  Criminal  jurisdiction,  from  any  final  judgment,  decree,  or  order  of  the  said  High 
Court  of  Judicature  at  Bombay,  made  on  appeal,  and  from  any  such  final  judgment, 
decree,  or  order,  made  in  the  exercise  of  original  jurisdiction,  by  a  majority  of  the 
full  number  of  Judges  of  the  said  High  Court,  as  hereinbefore  mentioned :  Provided, 
in  either  case,  that  the  sum  or  matter  at  issue  is  above  the  amount  or  value  of 
Rs.  10,000,  or  in  case  such  judgment,  decree,  or  order  shall  involve,  directly  or 
indirectly,  any  claim,  demand,  or  question  to  or  respecting  property  amounting  to 
or  of  the  value  of  Rs.  10,000:  or  from  any  other  final  judgment,  decree,  or  order, 
made  either  on  appeal  or  otherwise  as  aforesaid,  when  the  said  High  Court  .shall 
declare  that  the  case  is  a  fit  one  for  appeal  to  Us,  Our  heirs  or  successors,  in  Our  or 
their  Privy  Council.  Subject  always  to  such  rules  and  orders  as  are  now  in  force. 
or  may,  from  time  to  time,  be  made,  respecting  appeals  to  Ourselves  in  Council  from 
the  Courts  in  the  said  Presidency.     Except  so  far  as  the  said  existing  rules  and  orders 
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planation  of  the  circumstance,  that  no  leave  tx)  appeal  to  Her  Majesty  in  Council 
was  applied  for  to  tlie  Higli  Court,  those  grounds  ought  to  have  been  stated  in  the 
petition  ;  hut  in  refusing  the  prayer  of  this  petition  their  Lordships  proceed  uix.ii 
this  ground — the  value  of  the  property  in  question  in  this  particular  litigation 
is  clearly  below  the  appealable  value.  The  only  reason,  therefore,  that  would 
induce  their  Lordships  to  make  an  exception  in  this  case  would  l)e,  if  they  found' 
that  there  were  some  general  right  affecting  other  holdings,  the  aggregate  amount 
of  which  would  be  above  the  appealable  value;  that  such  general  right  was  called 
in  question  in  this  suit;  and  that  the  decision  of  this  suit  would  affect  litigation 
that  might  arise  in  other  suits  respecting  other  holdings  similarly  circumstanced. 
Wlien  their  Lordships  look  to  the  statements  wliich  were  made  in  the  grounds  of 
appeal  to  the  High  Court  of  .Judicature  at  Bombay,  they  find  that  none  of  such 
grounds  were  otherwise  than  peculiar  to  this  particular  case,  or  such  as  would,  in 
their  Lordships'  judgment,  affect  the  decision  in  any  other  [437]  case  which,  it  is 
suggested,  might  arise  ;  they  are  grounds  with  reference  to  the  admission  or  rejection 
of  particular  evidence  in  this  particular  case,  to  the  applicability  of  the  Statute 
of  Limitations  to  this  case,  and  to  the  question  of  the  character  in  which  a  particular 
House  was  occupied  by  a  person  who  was  called  the  servant  of  the  Petitioner,  in  this 
case.  All  these  are  matters  peculiar  to  this  individual  litigation  which  could  not 
rule  or  govern  any  other  litigation,  with  reference  to  any  other  parts  of  the  same 
property.  Therefore,  even  if  there  were  no  other  difficulty  in  the  case,  their  Lord- 
ships do  not  see  that  the  decision  here  is  one  which  could  govern  other  cases,  and 
that,  therefore,  an  exception  ought  to  be  made  to  the  general  rule  in  favour  of  this 
Petitioner. 


[438]  ALEXANDER  JOHN  FORBEi^—Aijpella.nt;  MEER   MAHOMED  TUQUEE 

and   Others,— Respondetitx  *  [.July  8,  1-2,  1.S70]. 

On  Appeal  from  tlic  Hic/h  Court  at  Fort  WilUain,  Benyol. 

In  a  suit  by  an  auction  Purchaser  of  a  zemindary,  for  resumption  of  .Jaghire 
lands  forming  part  of  and  within  his  zemindary,  as  Mai.,  it  was  proved  that 
the  lands  in  question  had  been  granted  by  Sunnuds  for  the  performance  of 
certain  services,  which,  though  now  obsolete,  migbt  again  be  required  to  be 
performed,  and  had  been  held,  under  such  Sunnuds,  rent  free  anterior  to  the 
Decennial  Settlement: — held  by  the  Judicial  Committee, — 

First,  that  the  Sunnuds  created  a  Chakeran,  or  Service  tenure,  not  affected  by 
sec.  41  of  Ben.  Reg.  VIII.  of  I79o,  and  were  pro  servitik  impensis  et  iin- 
pendendi-s  partly  as  reward  for  past,  and  partly  as  an  inducement  for  future, 
services  :  and  that  the  Grantees,  though  liable  to  forfeit  the  lands,  if  they 
wilfully  failed  in  the  performance  of  the  duties  imposed  by  the  Sunnuds, 
were  not  liable  to  have  such  lands  resumed,  on  the  ground  that  there  was  no 

respectively  are  hereby  varied,  and  subject  also  to  such  further  rules  and  orders  as 
we  may,  with  the  advice  of  our  Privy  Council,  hereafter  make  in  that  behalf." 

Sec.  40.  "  And  we  further  ordain  that  it  shall  be  lawful  for  the  said  High  Court 
of  Judicature  at  Bombay,  in  its  discretion,  on  the  motion,  or  if  the  said  High  Court 
be  not  sitting,  then  for  any  Judge  of  the  said  High  Court,  upon  the  petition  of  any 
party  who  considers  himself  aggrieved  by  any  preliminary  or  interlocutory  judgment, 
decree,  order,  or  sentence  of  the  said  High  Court,  in  any  such  proceedings  as  afore- 
said, not  being  of  criminal  jurisdiction,  to  grant  permission  to  such  party  to  appeal 
against  the  same  to  Us,  Our  heirs  and  successors,  in  Our  or  their  Privy  Council, 
subject  to  the  same  rules,  regulations,  and  limitations  as  are  herein  expressed 
respecting  appeals  from  final  judgments,  decrees,  orders,  and  sentences." 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph  Napier, 
Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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longer   oouasion    for   the    iierforniaiuo   of   tliu    partiiiilur   services    required 

[13  Moo.  lud.  App.  465J ; 
Secondly,  that  as  it  was  a  tenure  created  before,  and  subsisting  at  the  time  of, 

the  Decennial  Settlement,  and  then  held  rent  free,  the  presumption  was  that 

the  lands  were  treated  as  Lakiiiraj,  and  the  .lagliire  was  within  tlie  exception 

of  the  26th  section  of  Act,  No.  I.  of  KSl.")  [i:;  Moo.  Ind.  App.  150];  and. 
Thirdly,  that  the  onus  was  upon  the  auction  Purchaser,  who  sought  to  dispossess, 

or  to  rack-rent  the  Grantees  under  the  Sunnuds,  to  make  out  a  clear  title  for 

resumption  [l."i  Moo.  Ind.  Ai)p.  4G6J. 
The  case  of  IS/iui/un  R(ie  v.  Aziiii  Ah-e  Klmii  (10  Sud.   Dew.,   Dec.   1858,  p.  84), 

observed  upon  aTid  questioned  [l.'i  Moo.  Ind.  Aiip.    I0.'5|. 

This  suit  was  in.stituted  by  the  Appellant,  for  resumption  of  0000  beegahs  of 
Jaghire  Chakeran  lands  of  Talook  Kamgunge  and  Talook  Gurrah,  in  I'ergunnah 
Sultanpore,  which  were  held  by  the  Defendants  as  rent  free,  but  were  alleged  by 
the  [439]  Appellant  to  be  comprised  in,  and  to  form  part  of,  a  zemindary,  called 
mehals  Havelee  Purneah,  which  had  been  sold  for  arrears  of  Government  revenue, 
on  the  24th  of  July,  1850;  and  the  suit  also  sought  for  the  recovery  of  possession 
of  2000  beegahs  of  land,  called  "  Towfeer,"  alleged  to  Ije  held  surreptitiously  by 
the  Defendants,  in  e.vcess  of  the  before-mentioned  9000  beegahs,  and  under  colour 
of  the  Sunnud  or  grant  relating  thereto.  The  Appellant  sued,  as  Zemindar  of  I'er- 
gunnah Sultanpore,  under  a  title  from  Baboo  Pertaub  Sing,  the  auction  Purchaser. 
The  Respondents  were  sued  as  heirs  of  the  original  Grantees  in  possession.  After 
the  admission  of  the  appeal  by  the  High  Court,  the  principal  Defendant,  Meer 
Mahomed  Tuquee,  died,  and  the  Respondents,  as  his  representatives,  were  made 
parties  in  his  place. 

The  following  were  the  facts  of  the  case:  — 

In  the  year  1183  Moolkee  (1775  A.D.),  the  East  India  Company,  by  a  Sunnud, 
dated  11th  Rujub  of  that  year,  granted  to  Meer  Syed  Ally,  9000  beegahs  of  "  Kharij 
jumma  "  lands  from  villages  specified  in  a  Chukbund,  situate  within  or  on  the 
boundaries  of  Pergunnah  Sultanpore,  in  the  District  of  Purneah.  The  considera- 
tion for  the  grant  was  expres.sed  to  15e  founded  on  the  past  services  of  the  Grantee, 
whereby  the  incursions  of  Elephants  in  the  Pergunnah  Sultanpore,  from  the  direc- 
tion of  the  Morungs  upon  the  cultivated  lands  of  the  Pergunnah,  had  been  pre- 
vented ;  and  the  grant  was  made  as  a  reward  for  such  and  future  services,  in  order 
that  the  cultivation  of  the  Pergunnah  might  become  extended,  and  the  Ryots  thereof 
be  protected  by  the  Grantee.  The  Chukbund  referred  to  in  the  Sunnud  was  exe- 
cuted under  the  seal  of  the  Collector  of  [440]  Purneah,  dated  the  2nd  Assin,  1183 
(1775  A.D.),  and  contained  the  names,  boundaries,  and  measurement  of  the  lands 
comprised  in  the  grant,  the  total  measurement  being  .stated  at  9012  beegahs,  whilst 
the  area  of  Ranigunge  included  in  the  grant,  was  given  at  1464  beegahs. 

At  the  date  of  the  Sunnud,  the  East  India  Company  also  granted  to  Meer  Syud 
Ally  other  lands,  not  embraced  in  this  suit,  in  the  same  Pergunnah,  as  Istimrary, 
or  in  perpetuity  at  a  fixed  rental,  the  Grantee  being  styled  Istimrardar  or  Mookur- 
reedar,  and  the  last-mentioned  lands  known  under  the  general  description  of  Talook 
Remae,  etc.,  as  a  rent-paying  .Jaghire.  The  lands  which  had  been  granted  free 
from  rent,  became  known  under  the  general  description  of  Ranigunge  Peepra,  or 
Jaghire  Peepra  Ranigunge  Gurha,  etc.,  as  a  rent-free  Jaghire,  but  comprised  in 
fact,  only  a  very  inconsiderable  portion  of  those  particular  mouzahs,  the  rest  being 
included  within  Pergunnah  Sultanpore,  and  paying  a  tiovernnient  revenue. 

On  the  21st  Cheyt,  1192  (2nd  April,  1786),"at  which  time  Meer  Syud  Ally  was 
dead,  the  East  India  Company,  in  consideration  of  his  merit  and  past  services, 
executed  a  further  Sunnud  in  respect  of  the  same  lands  under  the  description  of 
Ramgunge  Peepra,  etc.,  to  Meer  Abdool  Hossein  Khan  and  Meer  Ally  Rezza  (who 
claimed  to  be  the  elder  Brother  and  Nephew  of  the  original  Grantee),  who  were  by  the 
Sunnud  authorized  to  cultivate  the  same  and  to  enjoy  the  produce  thereof  with  their 
children:  the  words  used  in  the  original  Sunnud  being  "  Ba  Farzandan,"  the  ordi- 
nary words  of  inheritance  employed  in  deeds  of  that  kind. 

[441]  It   wa-<  alleged  that  the  real  heirs  of  Meer  Syud  Ally  were  at  this  time 
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resident  in  Persia,  and  ignorant  of  liis  death,  and  that  the  last  mentioned  Sunnud 
was,  therefore,  in  fact  obtained  in  fraud  of  their  rights. 

On  the  11th  of  February,  1802,  Ranee  Indrawuttee,  being  the  then  Zemindar  of 
Sultauporc,  liaving  made  the  settlement  with  the  East  India  Company,  entered  into 
a  kooboleat  or  agreement  of  that  date,  fixing  the  revenue  which  she  was  to  pay  for 
all  the  lands  held  by  her;  and  by  that  agreement,  Lukhiraj  (rent-free)  and  other 
specified  lands  were  excluded  from  revenue,  the  Ranee  engaging  not  to  interfere 
with  former  settlements  made  by  the  Government,  and  not  to  resume  any  lands  with- 
out their  sanction.  In  the  register  of  properties  belonging  to  Pergunnah  Sultanpore, 
included  in  the  Ranee  Indrawuttee's  settlement,  none  of  the  properties  comprised  in 
the  Cluikbuiid  appeared  by  name,  except  Mouzah  Shabazpore,  and  the  .laghire  was 
always  held  rent-free. 

On  the  iSth  of  February,  1804,  Mirza  Mahomed  Saduk  Golastana,  the  Nephew, 
Vakeel  and  Agent  of  Mirza  Mahomed  Rezza,  Mirza  Abdoollah  and  Mirza  Mahomed 
Jaffer,  who  were  the  Brothers  and  heirs  of  Meer  Syud  Ally,  brought  a  suit  in  the 
Civil  Court  of  the  District  of  Purneah  again.st  Meer  Ally  Rizza  and  the  Widows  of 
Meer  Al>dool  Hossein,  for  recovery  from  them  of  the  rent-free  Jaghire  lands,  and  a 
judgment  was  obtained  by  him  on  the  15th  of  June,  1804,  which  was  afterwards 
confirmed  on  appeal  to  the  Court  at  Moorshedabad  on  the  2nd  of  August,  1805, 
whereby  it  was  held  that  the  Sunnud  of  the  21st  Cheyt,  1192,  was  granted  to  the 
parties  named  therein  as  the  supposed  heirs  of  Meer  Syud  Ally,  [442]  and  that  it 
being  shown  that  they  were  not  such  heirs,  and  that  the  Plaintiffs  in  that  suit  were 
the  heirs,  it  was  decided  that  those  Plaintiffs  were  entitled  to  the  rent-free  Jaghire. 

By  the  decree  of  the  Moorshedabad  Court,  of  the  9th  of  August,  1805,  it  was 
declared  that  a  formal  Sunnud  or  sanction  of  their  decision  by  the  Government 
was  required,  and  subsecjuently  upon  the  application  of  Mirza  Mahomed  Saduk 
Golastana,  the  East  India  Company,  in  order  to  give  effect  to  the  decision  of  that 
Court,  and  to  confirm  the  original  grant  of  the  lands  to  the  rightful  heirs  of  Meer 
Syud  Ally,  executed  a  further  Sunnud,  dated  the  10th  of  January,  1807,  wherein 
were  recited  the  two  previous  Sunnuds,  as  well  as  the  decisions  of  the  Purneah  and 
Moorshedabad  Courts,  and  the  Sunnud  confirmed  the  lands  to  Meer  Mahomed  Jaffer, 
Meer  Mahomed  Rezza,  and  Meer  Abdoollah,  with  similar  words  of  inheritance  as 
in  the  Sunnud  of  the  11th  of  April,  1786. 

By  virtue  of  these  Sunnuds,  the  lands  continued  to  be  held  rent-free  by  the 
original  Grantees  and  their  respective  descendants,  till  they  devolved  on  Meer 
Mahomed  Tuquee,  and  the  other  Defendants,  who  at  the  time  of  the  institution  of 
the  present  suit  were  in  undisturbed  possession.  It  a]ipeared  that  the  zemindary 
of  Sultanpore  passed  in  that  interval  from  the  Ranee  Indrawuttee  into  the  hands 
of  different  Zemindars.  None  of  them  ever  had  attempted  to  di.sturb  the  title  under 
the  Sunnuds. 

In  the  year  1819,  the  Collector  of  Purneah  called  for  a  list  of  the  Mookurreedars 
and  Jaghiredars  of  Pergunnah  Havelee  Purneah,  etc.,  and  a  return  was  made  by 
the  Surburrakar  of  the  names  of  the  Zemindars,  showing  that  for  Talook  Ramea. 
which  was  held  [443]  under  the  Istimrary  Sunnud,  Rs.  2107.  9.  lOi.,  were  paid  as 
jumma,  or  rent,  and  that  nothing  was  paid  in  respect  of  Jaghire  Peepra,  Ram- 
gunge  Gurha,  etc.,  they  being  covered  by  the  rent-free  Sunnuds. 

It  also  appeared  that  the  Sunnuds  were  confirmed  in  a  suit  instituted  in  the 
year  18.38,  by  the  Government  for  assessment  of  Government  revenue  on  9000 
beegalis,  in  Talooks  Peepra  Ramgunge,  etc.,  and  a  decision  was  given  by  the 
Collector  of  Purneah  which  declared  tlie  lands  free  from  Government  revenue. 

On  the  24th  of  July,  1850,  arrears  of  Government  revenue  having  accrued  in 
respect  of  Pergunnah  Havelee  Purneah,  etc.,  the  zemindary  was  put  up  for  auction 
sale  under  the  provisions  of  Act,  No.  1,  of  1845,  and  Baboo  Pertaub  Sing  became  the 
Purchaser  thereof ;  who  afterwards  sold  and  conveved  to  the  Appellant  the  entire 
zemindary  of  Sultanpore  and  Talook  Ramae  with  ail  their  rights. 

After  the  Appellant's  purchase,  disputes  arose  between  him  and  the  Respondents, 
both  in  regard  to  the  rent-free  and  to  the  Istimrary  lands.  Proceedings  were  first 
taken  by  the  Appellant  in  respect  of  the  Istimrary"  lands,  which  being  disposed  of, 
HI  1862,  the  present  suit  was  instituted. 

The  plaint  sought  to  recover  possession  of  the  9000  beegahs  of  Jaghire  Chakeran, 
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and  to  have  the  Suniuul  of  the  Kitli  (if  .laimarv.  ISIIT.  reversed  mid  the  rent-free 
Jajjhire  lands  resuuied,  on  the  ground  that  tlio  grant  was  invalid  as  being  lieyond 
the  power  of  the  Government  after  the  Permanent  Settlement,  and  also  tliat  it 
created  a  mere  Jaghire  Chakeran,  or  service  tenure,  which  had  become  jnojierative 
when  the  services  for  whicli  tlie  Suiinud  stiimlated  were  no  longer  reiiuired  by  the 
Zemindar,  and  aKu.  [444]  -000  l)eegahs  of  land,  alleged  to  have  l)een  aciiuired  by 
gradual  encroaclmient. 

The  Respondent,  Meer  Mahomed  Tuquee,  and  the  other  Kespondents  put  in 
answers,  in  whicli  various  ground.s  of  defence  were  taken.  The  alisence  of  boun- 
daries or  other  sufKcient  de.seriptiou  of  the  lands  sued  for,  so  as  to  show  where 
they  lay  and  in  what  mouzahs  of  the  Plaintiff,  was  objected  to  as  fatal  to  the  suit, 
and  the  Defendants  also  set  up  an  uninterrupted  possession  from  1183  b.e.,  before 
the  Decennial  Settlement,  under  the  three  .several  Sunnuds  liefore  mentioned,  the 
la.«t  being  relied  on  as  a  continuation  of  those  previousl)'  given,  and  not  as  a  fresh 
grant:  that  all  the  grants  were  made  for  past  as  well  as  future  services,  and  that  the 
services  were  continued  as  long  as  required  without  any  default  on  the  part  of  the 
grantees.  Meer  Mahomed  Tuquee  also  raised  the  furtlier  defence  that  the  right 
of  resumption,  if  any.  was  in  the  Government,  under  sections  7  and  8  of  ]}en. 
Reg.  XIX.  of  1793;  and  as  to  the  Towfer  lands,  that  all  they  held  under  their 
Sunnuds  did  not,  according  to  the  revenue  survey,  exceed  S'2i2  beegahs. 

The  Government  of  India,  who  were  made  parties  Defendants,  but  as  against 
whom  no  relief  was  sought,  put  in  an  answer,  supporting  the  Sunnuds  relied  on  by 
the  other  Defendants,  and  alleging  that  the  rental  fixed  with  tlie  Kanee  Indrawuttee 
was  exclusive  of  rent-free  lands  covered  by  Sunnuds,  and  that  although  the  dis- 
puted lands  were  within  Pergunnah  Sultanpore,  they  were  not  to  be  found  among 
the  thirty-nine  mouzahs  of  which  that  Pergunnah  consisted  according  to  the  Quin- 
quennial Register. 

After  hearing  evidence,  the  Principal  Sudder  Ameen  (Moulvie  Anwur  Ally 
Khan),  on  the  31st  May,  [445]  1864,  passed  a  decree  in  favour  of  the  Plaintiff  for 
the  land  within  the  Iwundaries  appended  to  the  plaint: — From  tiie  Principal 
Sudder  Ameen's  judgment,  it  appeared,  that  his  decree  as  to  the  lands  claimed  by 
the  Respondents  as  rent-free,  proceeded  on  the  following  grounds:  That  those  lands 
were  given  for  the  performance  of  duties  incumbent  on,  and  of  personal  Ijenefit  to, 
the  Zemindar  ;  that  the  Zemindar  had  to  pay  the  rents  of  those  lands,  with  those 
of  the  rest  of  the  zemindary;  that  the  lands  were  held  purely  as  a  return  for 
services  performed  and  dependent  on  their  performance ;  tliat  the  necessity  for 
them  having  ceased,  the  right  to  the  lands  likewise  ceased  ;  and  that  the  Sunnud 
of  1807  was  invalid,  as  being  executed  after  the  Decennial  Settlement  with  Ranee 
Indrawuttee.  As  to  the  Towfer  Lands,  the  Sudder  Ameen's  judgment  rested  on  the 
Ameen's  investigation,  which  he  held  did  not  prove  any  such  lands  to  be  in  the 
Respondents'  possession,  but  rather  that  there  were  less  than  the  0000  beegahs 
covered  by  the  Sunnuds. 

Meer  Mahomed  Tuquee  ap)iealed  to  the  High  Court  at  Calcutta  against  this 
decree,  and  the  Plaintiff,  the  present  Appellant,  filed  a  petition  of  Objection,  by 
way  of  cross  appeal,  under  section  348  of  Act,  No.  VIII.  of  1859  ;  such  cross  appeal 
being  confined  to  that  portion  of  the  decree  which  disallowed  the  claim  for  "2000 
beegahs  as  Towfer  land. 

On  the  31st  of  March.  1865,  the  High  Court,  consisting  of  Messrs.  H.  V.  Bayley 
and  J.  B.  Phear,  passed  a  decree,  reversing  the  decree  of  the  Lower  Court  in  respect 
of  the  9000  beegahs,  and  affirming  such  decree  as  to  the  2000  beegahs  of  Towfer 
lands.  The  reasons  on  which  that  decree  [446]  was  founded  were  as  follows:  — 
""  The  Plaintiff  comes  into  Court  with  an  allegation  that  the.se  lands  were  at  the 
time  of  the  Permanent  Settlement,  assessed  mal  lands,  for  which  the  Zemindar  pays 
revenue  as  for  an  asset  of  his  zemindary.  Under  the  rules  of  pleading,  it  is  for  him 
to  prove  this  allegation.  The  only  evidence  adduced  by  him  before  on  this  point  is 
an  extract  of  a  Quinquennial  Register,  and  a  statement  of  the  Defendants'  Mooktar 
as  recorded  in  the  decision  in  the  resumption  suit,  under  Ben.  Reg.  II.  of  1819,  of 
Government  and  the  Defendant  the  .Jaghiredar.*  *  *  *  The  extract  of  the 
Quinquennial  Register  is  not  authenticated  by  any  public  Officer  or  by  any  signa- 
ture at  the  time  when  it  was  filed,  i.e.,  in  the  resumption  suit,  or  even  now,  except 
PC.  IX.  617  20a 
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thill  nf  tlie  Plaintiff's  Pleader  Kliug  it  in  this  lase.  It  is  not  stated  for  what  period 
il  jiurijorts  to  be,  and  nowhere  noted  that  (as  indeed  the  term  itself  implies)  the 
KoL'ister  is  to  be  made  at  periods  of  live  years.  It  is  contended,  as  to  the  date,  that 
it  was  Hied  by  the  Defendants'  Mooktar  in  1845,  but  that  this  identical  paper  was 
then  Kh'd  is  liot  sliown  in  any  way  wiiatevcr,  nor  its  identity  recognized.  It  is  con- 
tended foi-  tiie  Respondent  that  Talook  Kani^'unge  and  mouzah  Gurliu  are  the  two 
villages  wliich  have  l)een  held  as  jaghire,  rent-free,  by  the  Defendant,  and  are  in 
fact^thi  assessed  lands  of  the  I'ergunnah.  It  is  pleaded  tliat  it  is  so  because 
Rs.  850  is  the  jiunma  mentioned  in  tiie  resumption  proceeding  of  1845,  but  this 
alone  is  not  in  our  opinion  sufficient  proof  of  the  identity.  Next,  we  find  that  the 
area  of  the  jaghire,  as  in  the  e.\tract  of  a  Quinquennial  Register  so  relied  on  by 
the  Plaintiff,  is  rec^orded  —  liamgunge,  4646iis.  3c.,:  Gurlia,  1253i3.s.  9('.  = 
.')OI!)i>s.  12c.  While  the  grants  are  admitted  by  the  Plaintiff  to  be  for  beegahs  9000, 
[447]  we  are  shown  no  other  documentary  evidence  whatever  by  the  Plaintiff  to 
prove  his  allegation  that  the  land  is  nial.  Now,  as  to  the  admission  of  the  De- 
fendants' Mooktar  in  the  resumption  suit,  the  Principal  Sudder  Ameen  himself  says, 
that  he  would  not  rely  on  this  alone  in  tlie  face  of  the  ruling  of  this  Court,  dated 
2!)tli  June,  1852,  which  would  be  advantageous  to  the  Defendant.  The  resumption 
proceeding  recites  tiiat  the  Defendant  Jagliiredar's  Mooktar  was  asked  whether 
these  lands  were  Istimrary,  or  rent-free;  tiiat  he  replied  that  he  could  not  say,  but 
would  incpiire;  that  on  lieing  subsecpiently  asked  the  same  cjuestion,  he  pleaded  that 
the  t)»uinquenuial  Register  tiled  by  him  was  proof  that  the  lands  ".)()()0  l>eegahs  in 
Talook  Ramguuge,  sougiit  then  to  be  resumed  and  assessed  by  Government,  already 
paid  rent,  i.e.,  Rs.  850.  There  is  no  copy  or  record  of  proof  of  what  Quinquennial 
Register  was  so  filed  in  that  suit.  There  is  no  copy  or  record  of  the  deposition  of 
statement  of  the  Mooktar,  or  of  his  power  of  attorney,  or  his  signature  of  any 
pajicr  siiowing  tliat  he  made  such  a  statement.  The  Zemindar  was  no  party  to  that 
suit.  It  is  true  that  the  claim  of  Government  was  fur  9000  beegahs  held  bj'  De- 
fendant in  Ramgunge,  and  that  the  decretal  order  dismisses  the  claim  because  the 
lands  liad  already  been  assessed.  We,  however,  think  on  this  point  the  ruling  in 
the  Sudder  Dewanny  Adawlut  in  the  case  of  the  29th  of  .June,  1852,  is  correct,  viz., 
that  a  party's  statements  in  Court  regarding  a  dispute  with  another  party  do  not 
create  a  valid  title  in  a  third  party,  not  in  that  suit,  whether  these  statements  were 
made  in  good  or  bad  faith.  On  these  grounds,  we  clearly  think,  that  the  Plaintiff 
has  in  no  way  proved  what  he  was  bound  [448]  to  prove,  viz.,  his  allegation  that 
9000  beegahs  of  land,  for  which  he  sues,  are  or  ever  were  part  of  this  zemindary, 
and  that  consequently  it  would  be  almost  unnecessary  to  go  into  the  case  fui-ther. 
Rut  as  it  has  been  pressed  on  us  by  the  Respondent  that  the  Sunnud  of  1807  a.d. 
is  a  new  grant,  and  not  a  confirmation  of  an  old  one,  we  will  express  our  opinion 
unhesitatingly  that  a  perusal  of  the  three  Sunnuds  of  1183,  1192,  and  1807  (the 
authcnticitj'  and  genuineness  of  which  is  not  disputed),  taken  and  read  together, 
leaves  no  doubt  in  our  minds  that  the  Sunnud  of  1807,  is  but  a  confirmation  of  the 
two  previous  Sunnuds  of  date  before  the  Decennial  Settlement.  Their  terms  are 
nearly  identical.  The  Sunnuds  of  1192  and  1807  are  clearly  hereditary,  and  that 
of  1192  alone  is  quite  sufficient  for  a  valid  licreditary  grant.  Tlie  words  used  in  all 
are  '  Kharij,'  '  free,'  or  literally  '  out  of  '  '  jumma,'  which  means  '  assessment.'  This 
term  is  a  descriptive  title  of  rent-free.  It  is  urged  on  us  that  the  word  '  Lakhiraj  ' 
is  only  used  in  the  Sunnud  of  1807  a.d.  'La'  is  the  Arabic  word  'without,'  and 
'  Khiraj,'  assessment.  '  Lakhiraj  '  is  technically  the  generic  word  for  all  rent-free, 
and  '  Kiiiraj  jumma  '  is  in  its  terms  of  tlie  same  eft'ect,  whether  generic  or  specific. 
The  Sunnuds  cannot  in  our  view  be  in  any  way  regarded  as  Malchakeran  Sunnuds, 
and  indeed  the  claim  of  the  Plaintiff  to  the  land  as  cliakeran  is  solely  in  conjunction 
and  resting  upon  his  unproven  assertion  of  the  Defendant's  lands  having  been  mal 
asseis,  for  wliich  he  paid  revenue  as  such  chakeran  lands  incorporated  with  his  mal." 
The  Apjiellant  lirouglit  the  present  ajipcal  from  this  decree. 

[449]  Sir  R.  Palmer,  Q.C.,  Mr.  Leith,  and  Mr.  F.  T.  Forbes,  for  the  Appellant.— 
The  Apiiellant,  the  Zemindar  of  Pergunnah  Sultanpore,  claims  to  resume  9000 
beegahs  of  land  originally  granted  and  held  on  condition  of  the  Grantees,  or 
tenants,  performing  certain  services.  These  lands  belong  to  a  zemindary  called 
Havelee  Purneah.  within  the  Appellant's  zemindarv  of  Sultanpore,  which  was  sold 
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in  1850  for  arrears  of  Govenuueut  reveuue,  pursuant  to  tlu'  [jrovisions  of  Act, 
No.  I.  of  1845,  under  wliicli  tlie  Appellant  became  1'urclia.ser.  It  appears,  from  the 
original  .Sunnudi-  granting  tliese  lands,  that  the  object  of  the  grant,  and  the  con- 
dition on  which  tliey  were  lield  In-  the  tirantees,  was  that  they  should  keep  off  the 
iiiiursions  of  wild  Elepliants,  and  attend  to  the  safely  of  the  tenants  on  tlie 
boundaries  of  the  Perguiinah.  The  Uespondents,  who  are  in  possession,  and  claim 
under  a  title  from  the  original  (iriintees,  insist,  besides  that  these  lands  are  Chakeran 
lunds,  that  they  have  never  been  assessed  to  the  (Jovcrnmcnt  revcime,  and  were  rent- 
free  lands  before  the  Decennial  Settlement.  This  assertion,  we  contend,  is  not 
proved  by  the  evidence  ;  on  tlie  contrary,  it  appears  from  an  extract  from  the  (Quin- 
quennial Register,  filed  in  the  suit,  that  these  very  lands  were  assessed  and  settled 
as  Mai,  or  revenue-paying  lands,  for  which  the  then  Zemindar  was  liabk',  and  did 
pay  for  them  the  Government  revenue;  tliej'  would,  therefore,  be  included  in  the 
Decennial  Settlement  within  the  meaning  of  Ben.  Keg.  VIII.  of  1793,  sec.  41.  Tho 
original  Sunnud  of  1775,  to  Meer  Syud  Ally  was  a  personal  grant,  without  any 
words  of  inheritance,  and,  therefore,  determined  at  his  deatli.  The  Sunnud  of 
nf^6  was  olitained  by  false  [450]  pretences,  and  was  rightly  set  aside  by  the  decree 
of  the  Court  of  appeal  of  ilourshedabad,  in  1805.  As  to  the  Sunnud  of  1807  made 
bv  the  Governor-General  it  is  illegal,  as  it  purports  to  grant  as  a  Jagiiire,  lands 
which  had  l>een,  at  the  Decennial  Settlement,  included  by  the  Government  in  the 
settled  and  assessed  zemindary  of  the  AppeUant.  Even  if  such  grant  had  been  a 
valid  grant,  the  decision  of  the  Principal  Sudder  Amcen  was  right  in  decreeing 
possession  of  these  Jaghire  chakeran  lands,  with  reference  to  the  service  on  which 
the  grant  was  originally  made,  it  being  found  and  decided  that  such  service  was 
now  unnecessary  and  obsolete,  being  no  longer  required  from  the  Appellant  to  be 
performed,  and  consequently  that  the  lands  had  reverted  to  him  as  part  of  his 
revenue-paying  zemindary.  MaJibuh  Hosseiii  v.  Patasu  Kumar i  (1  Ben.  Rep.  120). 
Tliese  were  Lakhiraj  lands,  and,  whether  exempted  from  the  public  revenue  with  or 
without  autliority,  are  expressly  included  in  the  Settlement  made  by  Reg.  VIII.  of 
1793,  and  by  section  36  are  directed  to  l)e  assessed  ;  and  the  41st  section  of  the  same 
Regulation  directs  chakeran  lands,  held  by  public  Officers  and  private  servants, 
in  lieu  of  wages,  to  be  annexed  to  the  malguzarey  lands,  and  to  be  responsible  for 
the  public  reveuue.  These  lands  are,  therefore,  clearly  within  the  assessment  made 
on  the  Appellant's  zemindary,  and  the  services  for  which  they  were  originally 
granted  being  no  longer  required,  or  capable  of  performance,  the  tenure  has 
ceased,  and  they  have  reverted  to  the  zemindarj'  out  of  whicli  tliey  were  originally 
taken. 

Mr.  Doyne,  and  Mr.  Cave,  for  the  Respondents. — The  judgment  of  the  High 
Court,  held  that  the  [451]  Appellant  had  failed  to  identify  tlie  lands  sued  for  as 
forming  any  portion  of  the  settled  zemindary  of  Sultanpore,  was  correct,  and 
supported  by  the  evidence  in  the  suit.  But,  even  if  the  9000  beegahs  of  land  had 
been  shown  to  be  within  the  geographical  limits  of  the  Appellant's  zemindary,  it  is 
clear  from  the  evidence,  as  has  been  found  as  a  fact  by  the  decree  of  the  High  Court, 
that  these  very  lauds  were  sixteen  years  before  the  Settlement  in  1802  uncondition- 
ally granted  to  the  supposed  heirs  of  Meer  Syed  Ally,  upon  an  executed  considera- 
tion, and  no  riglit  to  disturl)  that  grant  has  accrued  by  virtue  of  the  sale  to  the 
Appellant.  The  claim  for  the  2000  beegalis  as  Towfah  is  clearly  without  foundation, 
as  the  quantity,  as  a.scertained,  is  under  9000  lieegalis.  The  lands  are  chakeran, 
held  on  that  tenure,  and  are  incapalde  of  being  resumed  and  assessed  to  the  public 
revenue;  and  this  has  been  held  in  this  Court  to  be  a  sufficient  exemption,  evea 
when,  as  it  is  alleged  liere,  the  services  for  which  the  lands  were  granted  have 
become  obsolete  or  not  required  to  )je  performed.  Raja  Leiaimnd  Sing,  Bahadoor 
X.  The  Goveinment  of  Bengal  (6  Moore's  Ind.  App.  Cases,  101),  where  the  nature  and 
effect  of  a  tenure  of  this  nature  is  fully  discussed  and  considered.  So  in  the  case 
of  Joijkinhen  Mookerjee  v.  The  Collector  of  East  Burdwan  (10  Moore's  Ind.  App. 
Cases,  16);  which  resembles  the  present  case.  There  the  lands  were  granted  for 
personal  services  that  were  no  longer  required  ;  l)ut  as  the  Grantees  might  have 
been  called  upon  to  perform  them,  the  tenure  was  held  to  continue,  and  the  exemption 
from  resumption  by  the  Government  was  the  result.  I'nide  Rajaha  Eaje  Bom~ 
inaruze,  [452]  Bahadur  v.  Pemnui-mmy  Vencatadry  Naidoo  (7  Moore's  Ind.  App. 
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Cases,  p.  12S);  Rcija  Lnhdund  Simjh  v.  Surwtiii  Siiii//i  (9  Sevestre's  l?ep.  ;ill); 
XUmony  Singh  Deo  v.  Uuingolal  Singh  Chowdrij  (Marsliall's  App.  Cases,  518).  llie 
Indian  authorities  concur  in  treating  chakeran  lands  as  exempt  from  resumption 
and  Government  assessment.  Ben.  Regs.  I.  of  179-'!,  sec.  S,  cl.  14  ;  and  VIII.  of  1793, 
sees.  36  and  41,  taken  together  show  that  liakhiraj  lands  are  excluded;  and  when 
lield  as  chakeran  lands,  they  are  exempt.  In  support  of  this  contention  they  cited 
the  decisions  which  are  referred  to  and  commented  on  by  their  Lordships  in  the 
judgment. 

The  consideration  of  the  judgment  was  reserved,  and  was  now  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile  (July  26,  1S70).— The  Appellant  is  the 
Owner  of  the  zemindary  right  in  Pergunnah  Sultanpore,  and  Talook  Remae,  in 
Zillah  Purneah.  These  mehals  were  purchased  by  him  in  April,  1S51,  from  one 
Raboo  Pertaub  Sing,  who,  on  the  24th  of  July,  li<50,  had  purchased  the  estate  of 
which  they  then  formed  part,  at  a  sale  for  arrears  of  Government  revenue:  and 
the  estate  so  purchased  by  Baboo  Pertaub  Sing  had  once  been  part  of  a  far  more 
extensive  zemindary,  which,  in  1802,  was  first  permanently  settled  with  one  Ranee 
Indrawutte. 

In  July,  1862,  the  Appellant  commenced  the  suit  which  has  given  rise  to  this 
appeal,  in  which  he  claimed  against  the  Respondents,  first,  the  right  to  [453] 
resume  9000  beegahs  of  land  held  by  them  upon  the  tenure  which  will  be  afterwards 
considered  ;  and,  secondly,  the  right  to  recover  from  them  2000  lieegahs  of  land, 
described  as  Towfer,  or  excess,  being  lands  which,  he  alleged,  tliey  liad  wrongfully 
acquired  under  colour  of  their  tenure  by  gradual  encroachment,  or  otherwise. 

The  Court  of  First  Instance  allowed  the  first  of  these  claims,  but  rejected  the 
second.  On  appeal  and  cross  appeal,  the  High  Court  of  Calcutta  rejected  both 
claims,  reversing  the  decree  of  the  Court  below  on  the  first,  and  affirming  it  on  the 
second;  and  dismissed  the  suit.     This  appeal  again  raises  both  c]uestions. 

Tlie  claim  of  Towfer  may  be  shortly  disposed  of.  It  was  very  faintly  pressed 
at  the  Bar.  Mr.  Leith,  it  is  true,  relied  upon  a  passage  in  the  Ameen's  report;  but 
the  Principal  Sudder  Arneen  was  of  opinion  that,  on  the  Ameen's  report,  taken  as 
a  whole,  no  excess  of  land  was  shown  to  be  in  the  Respondent's  possession  ;  but  that, 
on  the  contrary,  they  appeared  to  hold  less  than  9000  beegahs  in  all.  The  High 
Court  has  confirmed  that  decision,  and  no  grounds  have  been  laid  before  their 
Lordships  which  would  justify  them  in  disturbing  the  concurrent  finding  of  the  two 
Indian  Courts  on  what  is,  in  fact,  a  mere  question  of  boundary  and  measurement. 

In  dealing  with  the  question  of  resumption,  their  Lordships  desire  to  state, 
in  the  first  place,  the  conclusion  to  which  the}-  have  come  touching  the  origin  and 
duration  of  the  tenure  on  which  the  lands  sought  to  l>e  resumed  are  held. 

The  following  is  its  liistory  : — In  1775  the  lands  [454]  in  question  were  granted 
by  Sunnud  to  Meer  Syud  Ally,  a  Persian,  who  had  done,  and  was  doing,  good  service 
in  repressing  or  preventing  the  incursion  of  wild  Elephants  coming  from  the 
Moruughs  or  Terai  upon  the  cultivated  lands  of  Pergunnah  Sultanpore.  This  first 
Sunnud  contained  no  words  of  inheritance.  In  1786,  Meer  Syud  Ally,  being  then 
dead,  the  Government  granted  the  second  Sunnud  in  favour  of  Meer  Abdool  Hossein 
Khan  and  Meer  Ally  Rezza,  who  represented  themselves  to  be  the  elder  Brother  and 
Nephew  of  Meer  Syud  Ally,  and  as  such,  his  heirs.  This  Sunnud  does  contain 
words  of  inheritance,  and  made  the  Grantees  and  their  descendants  fixed  Jaghire- 
dars.  It  is  not  shown  what,  if  any,  interruption  of  possession  took  place  between 
the  death  of  Meer  Syud  Ally  and  the  date  of  this  second  Sunnud. 

In  February,  1804,  Mirza  Mahomed  Saduk  Goolastaua  and  others  brought  a 
suit  against  Meer  Ally  Rezza  and  the  Widow  of  Meer  Abdool  Hossein,  alleging  that 
they  were  the  true  heirs  of  Meer  Syud  Ally,  and  that  the  Grantees  ujider  tiie  s'econd 
Sunnud  had  falsely  pretended  to  be  his  Brother  and  nephew.  The  first  decree  in 
this  suit  declared  the  Plaintiffs  to  be  the  true  heirs  of  Meer  Syud  Ally,  and  directed 
the  Defendants  to  relinquish  the  possession  and  enjoyment  of  the  Jaghire  to  them, 
treating,  apparently,  the  former  as  Trustees  for  the  true  heirs.  Oii  appeal,  the 
Provincial  Court  affirmed  this  decree,  and  dismissed  the  appeal.  But  considering, 
apparently,  that  it  could  not,  without  the  sanction  of  Government,  transfer  the 
benefit  of  the  second  Sunnud  from  the  persons  named  in  it  to  the  true  heirs  of  Meer 
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Syud  Ally,  ir  directed  that  [455]  the  possession  of  the  former  should  reuiuiii 
undisturbed  "  until  au  Order  should  be  issued  from  head-i.[uarters,"  meaning  the 
(iovernor-Geiieral  in  Couutil. 

In  conseciuence  of  these  decisions,  the  third  Suiniud  was  granted  on  tlie  lOtli  of 
January,  1807.  It  reeited  the  two  former  Sunuuds,  and  that  by  tiie  decrees  in  the 
last-mentioned  suit  the  heirship  of  the  I'laintitt's  had  been  proved,  and  the  .Jagliive 
continued  to  the  Plaintiffs.  And  it  went  on  to  state  that,  under  these  circumstances, 
the  Government  had,  on  the  application  of  Meer  Mahomed  Saduk,  eontirmed  the 
Jaghire  lands  to  the  Plaintifi's.  from  whom  the  present  Respondents  derive  their 
title. 

Under  the  three  Sunuds.  the  lands  comprised  in  the  Jaghire  have  been  held  rent- 
free  for  nearly  a  century. 

One  of  the  questions  raised  in  the  suit  is,  however,  that,  under  the  circum- 
stances above  stated,  the  title  of  the  Respondents  must  be  held  to  have  been  first 
created  by  the  third  Sunnud  in  1807  ;  and  that  inasmuch  as  the  zemindary,  of  which 
Pergunnali  Sultan]iore  was  then  part,  was  permanently  settled  in  1802,  the  Appel- 
lant, who  claims  through  an  auction  purchaser,  is  entitled  under  Act,  No.  1,  of 
18-15,  to  set  aside  the  tenure  as  one  created  within  his  zemindary  since  the  perpetual 
settlement. 

Their  Lordships  are  of  opinion,  that  this  contention  cannot  be  supported.  It  is 
perfectly  clear  that  the  effect  of  the  second  Sunnud  was  to  create  si.\teen  years 
before  the  settlement  of  the  estate,  in  1802,  an  hereditary  Jaghire  tenure;  and  that 
the  settlement  was  made  upon  the  assumption  of  the  subsistence  of  that  hereditary 
Jaghire.  'Tlie  grant  was  perfectly  [456]  good  against  the  Zemindar,  who  eould  not 
have  come  into  Court  to  set  aside  the  second  Sunnud  on  the  ground  tiiat  the 
Grantees  had  obtained  it  from  Government  by  fraud  or  misrepresentation.  Nor. 
in  fact,  has  any  Court  or  any  authority  ever  revoked  or  set  aside  that  second 
Sunnud.  The  decrees  in  the  suit  between  the  real  and  pretended  heirs  of  Meer 
Syud  Ally  made  (subject  to  the  sanction  of  Government)  the  latter  Trustees  for  the 
former,  and  directed  them  to  relinquish  the  enjoyment  of  the  lands  accordingly. 
And  the  tJovernment  by  the  third  Sunnud  sanctioned  that  arrangement,  and  con- 
firmed the  title  of  the  true  heirs.  On  this  view  of  the  transaction,  the  action  of 
Government,  and  the  inaction  of  the  Zemindar  in  1807,  become  intelligible.  For 
it  is  not  to  be  presumed  that  the  Government  would  have  assumed  the  power  of 
granting  a  new  tenure  in  a  settled  zemindary,  or  that  the  Zemindar  would  have 
submitted  to  such  an  invasion  of  his  rights.  Their  Lordships,  therefore,  concurring 
on  this  point  with  the  High  Court  of  Calcutta,  are  of  opinion,  that  the  Jaghire  of  the 
Respondents  must  be  held  to  be  a  tenure  created  before,  and  subsisting  at  the  time 
of,  tlie  Decennial  Settlement  :  and  consequently  that  it  is  within  the  exception  of  the 
26th  section  of  Act.  No.  1,  of  1845  :  whether  the  Appellant  has  or  has  not  in  respect 
of  his  estate  the  powers  of  an  auction  Purchaser  under  that  Act  (as  to  which  their 
Lordships  express  no  opinion) :  and,  wliether  the  lands  comprised  in  it  were  or  were 
not  part  of  the  zemindary  settled  ii;i  1802. 

Has,  then,  the  Appellant  established  his  right  to  resume  the  lands  comprised  in 
this  ancient  Jaghire?  His  case  is  that  they  are  within  the  limits  of  the  [457] 
zemindary  settled  in  1802  ;  that  as  between  the  Government  and  the  Zemindar 
they  were  then  treated  as  mal  or  revenue-paying  lands,  and  a  revenue  assessed  upon 
them  ;  although  they  were  then,  and  have  ever  since  been,  held  rent-free  as  between 
the  Zemindars  and  the  Jaghiredars  :  that  under  these  circumstances  they  must  be 
deemed  to  be  cliakeran  or  service  lands,  and  that  the  services  on  which  they  were 
held  being  no  longer  required  or  performed,  the  right  of  the  Zemindar  to  resume 
them  has  accrued. 

Some  attempt  has  been  made  on  tlie  part  of  tlie  Respondents  to  show  that  the 
lands  conqirised  in  the  Jaghire  are  not  even  within  the  geographical  limits  of  the 
settled  zemindary.  or.  at  least,  have  not  been  proved  to  be  so.  But,  looking  at  the 
pleadings  and  the  evidence,  their  Lordships  are  of  opinion,  that  upon  this  point 
the  Appellant  has  established  his  case.  He  has  given  strong  prima  ftiric  proof  of 
the  fact,  and  there  is  no  evidence  at  all  to  the  contrary. 

If  this  be  so,  the  next  question  is.  How  were  the  lands  dealt  with  on  the  occasion 
of  the  Settlement?     Thej'  were  then  unquestionably  held  rent-free,  under  a  sub- 
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sistin"  Sunnud,  and  tlie  presumption  is  that  they  would  he  treated  as  Lakhiiaj. 
In  that  case  no  revenue  would  be  assessed  upon  them.  Nor  would  the  Zemindar 
acquire  any  right  to  question  tlie  validity  of  tlie  title  on  which  Lakliiraj  hmd  of 
that  extent  was  Jield.  Tliat  question  could  only  be  raised  by  Governmeni  ;  and  luiving 
been  decided  adversely  to  (iovernnicnt  in  1845,  tlie  title  of  the  Resjiondents  would 
now  be  indefeasil)le. 

On  the  other  liand,  it  seems  to  follow  that  if  on  the  occasion  of  the  Settlement, 
revenue  was  assessed  on  these  particular  lands  as  between  the  Government  [458] 
and  the  Zemindar,  they  must,  since  they  produced  no  money-rent  payable  to  the 
Zemindar,  have  been  treated  as  in  the  nature  of  chakerau  lands  within  the  meaning 
of  the  41st  section  of  Regulation  VIII.  of  1793,  upon  the  notion,  that  the  services 
to  be  performed  by  the  Tenant  were  equivalent  to  rent  payable  to  the  Zemindar. 
It  is,  therefore,  a  very  material  issue  whether,  in  point  of  fact,  these  lands  were,  on 
the  occasion  of  the  Settleinent,  treated  as  part  of  the  mal  assets  of  the  zemindary. 

Their  Lordships  are  not  prepared  to  say  that  the  Appellant  has  established 
the  affirinative  of  this  issue  beyond  reasonable  doubt. 

He  relies  mainly  on  the  evidence  afforded  by  the  Quinquennial  Register,  and 
tlie  proceedings  in  the  resumption  suit,  brought  by  Government  against  the  Re- 
oi)OHdents,  or  those  through  whom  they  claim,  which  was  ftnally  determined  in 
1848. 

Their  Lordships  do  not  concur  with  the  High  Court  in  thinking  that  the  fir.st 
of  these  documents  has  not  been  properly  authenticated.  Tlie  learned  Judges  of 
that  Court  seem  to  have  confined  their  attention  to  the  extract  of  the  Quinquennial 
Register  of  the  Mehal  Pergunnahs  attached  to  the  Collectorate  of  the  District  of 
Purneah,  and  to  have  taken  no  notice  of  the  fuller  extract  of  the  Registry  also  put 
in  evidence,  which  not  only  bears  the  Collector's  seal,  but  is  shown  by  the  indorse- 
ments upon  it  to  have  been  the  identical  paper  produced  by  the  Jaghiredars  in  the 
resumption  suit.  The  Appellant's  case,  is,  that  the  lands  in  dispute  are  included 
in  the  villages  Talooka  Ramgunge,  and  Mouzah  Goorka,  part  of  Talnoka  Reiiiae, 
on  whici'  a  revenue  of  Rs.  850  appears  to  have  been  assessed. 

[459]  Their  Lordships  cannot  assent  to  the  proposition  of  the  learned  Counsel 
for  the  Respondents,  tjiat  Talooka  Remae  is  something  different  from  Pergunnah 
Sultanpore  ;  and  that  the  Appellant  is  bound  to  show  that  the  lands  in  question  are 
mal  lands  within  Sultanpore  proper.  They  think  it  is  proved,  that  Talooka  Remae 
was  part  of  Pergunnah  Sultanpore  in  the  larger  sense  of  that  denomination. 
Nevertheless,  if  the  Appellant's  case  depended  solely  on  the  Quinquennial  Register, 
their  Lordships  would  doubt,  whether  it  had  been  sufficiently  proved  that  the  lands 
in  question  were  subject  to  the  assessment.  For  even  if  it  be  assumed  that  the 
different  villages  or  divisions  of  land  mentioned  in  the  Chukbund  and  Ameen's 
report  are  comprehended  within  the  denominations  of  Talooka  Ramgunge  and 
Goorka,  it  seems  consistent  with  that  Register  that  those  mouzahs  may  have  in- 
cluded the  9000  rent-free  beegahs  in  excess  of  the  5819  beegahs  mentioned  in  it 
as  the  land;  in  respect  of  which  the  revenue  of  Rs.  815  was  assessed.  But  it  is 
argued  that  the  identity  of  the  Jaghire  lands  with  the  mal  lands  in  Talooka  Ram- 
gunge, etc.,  has  been  admitted  by  the  Respondents,  or  those  through  whom  they 
claim  in  the  resumption  suit.  The  question  then  arises,  what  is  the  weight  to  be 
given  to  that  admission? 

Their  Lordships  cannot  agree  with  the  learned  Judges  of  the  High  Court  in 
treating  it  as  a  mere  admission  or  argument  at  the  Bar  by  a  Mooktar,  whose 
authority  to  make  it  is  not  proved.  It  seems  to  them  to  be  the  foundation  and 
substance  of  at  least  one  of  the  defences  deliberately  pleaded  by  the  Jaghiredars  in 
the  resumption  suit  to  the  claim  of  Government.  It  was  not  the  sole  defence,  nor 
can  [460]  the  ultimate  decision  of  the  case  be  said  to  proceed  upon  a  finding  by  the 
Collector  that  the  lands  were  mal,  and  not  Lakliiraj.  For  he  seems  to  have  held 
that  the  proof  of  the  Sunnud  was  of  itself  a  bar  to  the  claim  of  Government  in  that 
proceeding.  Nevertheless,  the  admission  appears  to  their  Lordships  to  be  one  of  a 
grave  character  ;  and  though  it  is  not  to  be  treated  as  an  estoppel,  it  at  least  casts 
upon  the  Respondents  the  burthen  of  explaining  it,  and  of  showing  that  what  was 
then  deliberately  asserted  was  not  the  fact.  The  omis,  then,  of  showiiit;-  that  the 
Jaghire  lands  are  something  distinct  from  the  mal  lands  of   Talooka    Ramgunge 
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and  r,oorka  is  shifted  uiion  tliem.  And  this  fact  they  liave  not  attempted  to  estal)lisli 
by  direct  evidence.  They  have  been  content  to  rest  on  the  alleged  insufficiency  of 
the  proof  on  the  other  side.  Their  Lordships,  therefore,  are  constrained  to  say 
that  though  the  evidence  before  them  is  not  conclusive,  the  preponderance  of  it  is  in 
favour  of  the  allegation  tliat  the  .laghire  lands  were  made  the  subject  of  assessment, 
in  the  Settlement  between  tlie  Zemindar  and  the  Government  in   1802. 

But  is  it  a  necessary  consequence  of  this  finding  tliat  the  A]>])ellant  is  entitled 
to  resume  these  Jaghire  lands/  His  right  to  do  so  must  depend  on  the  nature  of  the 
tenure;  and  it  is  worthy  of  observation  tliat,  so  little  value  did  the  Zemindar  in 
possession  between  the  years  1835  and  1845  attacli  to  tliis  supi)osed  right  of 
resumption,  that  he  did  not  intervene,  as  undoulitedly  he  might  liave  intervened, 
to  resist  the  then  claims  of  Government. 

Tiie  settlement  between  Government  and  the  Zemindar  cannot  affect  the  rights 
of  tiie  Jaghiredars.  The  lands  held  on  tjiis  tenure,  even  if  then  treated  [461]  as 
in  the  nature  of  ciiakeran  lands,  differ  widely  from  the  ordinary  chakeran  lands 
contemplated  by  section  41  of  Ben.  Kegulation  VIII.  of  179.'!.  They  seem  hardly  to 
fall  witliin  the  description  of  "  lands  held  by  a  public  Officer  or  a  private  servant, 
in  lieu  of  wages."  Neither  Meer  Syud  Ally  nor  his  descendants  were  by  the  Sunnuds 
appointed  to  an  office  known  as  "  Elephant  .Hunter  for  the  Pergunnah."  or  by  any 
like  description.  Still  less  ground  is  there  for  saying  that  they  were  the  private 
servants  of  the  Zemindar.  Their  right,  whatever  it  be.  was  derived  not  from  any 
Zemindar,  but  from  the  Supreme  authority  in  the  State. 

Their  Lordships  have  carefully  considered  the  various  authorities  cited  at  I  he 
Bar  :  Init  they  can  find  none  which  expressly  govern  the  case. 

Of  those  which  have  been  decided  by  this  Committee,  it  is  sufficient  to  say  (hat 
in  the  Madras  case,  f'nide  R/ija/ia  Raje  Boinmaruze^  Baliadtir  v.  Fi'iiinoisamy  Ven- 
catddri/  .Xaidoo,  in  7  Moore's  lud.  App.  Cases,  p.  128,  the  question  really  discussed 
and  decided  was,  whether  the  tenure  in  question  was  Enain  or  Anuiram.  it  being 
established  and  almost  admitted  that,  if  it  were  the  latter,  it  was  resumal)le  at 
pleasure  :  and  the  case  of  Joiihixlien  Mookerjee  v.  The  Collector  of  Kant  /liirdwan, 
in  the  10th  Moore's  Ind.  App.  Cases,  p.  16,  decided  that  lands  held  in  lieu  of  re- 
muneration by  a  village  Chowkeedar,  though  unquestionably  chakeran,  within  the 
meaning  of  Regulation  VIII.  of  1793,  sec.  41,  were  not  resumable  at  the  pleasure  of 
the  Zemindar,  if  the  public,  or  the  Government  representing  the  ])ublic.  had  an 
interest  in  the  appointment  of  the  Cliowkeedar. 

The  Indian  authorities  are  not  quite  consistent  [462]  with  each  other,  but  taken 
altogether,  they  do  not  appear  to  their  Lordships  to  establish  the  right  for  which 
the  Appellant  contends  in  this  case. 

In  the  case  of  Hurreenarain  Ghose  v.  Muisumat  Urnoo-  Da.ssee.  tlie  11th  May, 
1857  (14  S.D.  Dec.  Ben.,  p.  786),  the  chakeran  lands  liad  been  assigned  for  the 
maintenance  of  a  Chowkeedar,  and  the  existing  Chowkeedar  had  no  connection 
with  them,  being  otherwise  remunerated.  Other  provision  had,  therefore,  been 
made  for  the  service  to  be  rendered  in  return  for  them. 

In  the  case  of  Mohiirajn  SreesJirli under  R/ie  v.  Mmlliuh  ilochee,  of  the  .'Kltii 
November,  1857  (15  S.D.  Dec.  Ben.,  p.  1772),  the  tenant  whose  services  had  been 
dispensed  with,  or  had  otherwise  ceased,  was  clearly  the  mere  private  servant  of 
the  Maharajah  (the  Zemindar).  He  was  the  person  bound  to  perform  all  the 
leather  work  required  in  the  family. 

The  case  of  Tel-ayet  Jvgniohun  Singh  v.  Raja-  Neelandund  Siny,  the  1 1th 
December,  1857,  15  S.D.  Dec.  Ben.,  p.  1812,  was  one  of  Ghatwallee  tenure;  and  one 
of  the  learned  Judges  who  decided  it  (Mr.  Justice  Trevor),  in  the  subsequent  case  of 
Muiirunjun  Sinyh  v.  Rajah  Lelanund  Singh,  decided  by  him  and  Mr.  Justice 
Campbell  (3  "Weekly  Reporter,  1865,  p.  84)  ;  and  again  in  the  case  of  Dahoo  Koolod^ep 
j\'arain  Singh  v.  MaJiadeo  Singh,  decided  by  the  full  Bench,  6  Weekly  Reporter. 
1866,  p.  199",  concurred  in  the  rilling  that  all  that  was  laid  dow^n  in  the  first-mentioned 
case,  beyond  the  decision  that  the  Zemindar  was  entitled  to  resume,  when  the 
Ghatwaf  had  actually  failed  to  render  the  service  which  he  was  bound  to  render, 
was  mere  obitre  ditiiim.  Both  these  cases  in  the  "Weekly  Reporter  [463]  suppor-. 
the  contention  of  the  Respondents  rather  than  that  of  the  Appellant.  Both  also 
relate  to   Ghatwallee  tenures.        The  case  of  Mahhvh   Hossein  v.   Patasu   Kiimaii, 
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decided  in  18GS  (1  Hen.  Law  Keports,  p.  120),  is  to  the  efl'ert  that,  the  Government 
havin"  i-oneui  red  in  tlie  supiirossion  of  the  office,  tiie  Son  of  a  Ghatwal,  who  had  hehl 
his  office,  not  hv  hereditary  right,  hut  on  the  api)ointnient  of  the  Zemindar  (though 
practically  tiie  Son  had  continually  l)een  appointed  in  .succession  to  the  Father), 
could  not  successfully  sue  to  recover  lands  which  the  Zemindar  had  resumed. 

Their  Lordships  do  not  think  it  necessary  for  the  deterniinatiou  of  this  case 
to  examine  minutely  these  decisions  touching  the  Ghatwallee  tenures.  And  they 
abstain  the  more  wiilingly  from  doing  so  since  it  was  stated  at  the  Bar  that  some  of 
them  are  likely  to  he  brought  regularly  before  this  Board  by  appeal.  But  they  can- 
not but  express  their  concurrency  in  many  of  the  general  principles  laid  down  t)y 
the  Chief  .Justice  in  the  case  in  the  6th  vol.  of  the  Weekly  Reporter,  p.  20:5. 

Another  case  cited  is  that  of  Bhuyoo  Rae  v.  Azim  Alee  Khan,  of  the  Sudder 
Dewanny  Adawlut  Decisions  for  Bengal  for  1858,  p.  84.  The  property,  as  in  this 
case,  was  a  .Taghire.  The  decision  did  no  more  than  remand  the  case  for  re-triah 
with  the  following  intimation  of  opinion,  p.  85: — "The  issue  raised  by  the  Plain- 
tiff is  not  solely  whether  the  grant  to  the  ancestor  of  the  Defendant  is  hereditary, 
but  also  whether  it  has  any  condition  of  service  annexed  to  it  or  not,  and  if  it  has, 
whether  that  service  be  still  performed;  should  a  condition  of  .service  be  annexed 
to  the  grant,  the  hereditary  nature  of  the  grant  will  not  be  the  test  of  its  present 
validity,  but  the  performance  [464]  of  the  required  service;  and  if  this  service  be 
not  performed,  then,  notwithstanding  its  hereditary  nature,  the  tenure  will  be 
liable  to  resumption." 

To  this  ruling,  if  it  be  understood  to  mean  only  that  where  the  continued  per- 
formance of  certain  services  is,  upon  the  true  construction  of  the  grant,  the  con- 
dition on  which  the  lands  are  to  be  held,  their  Lordships  conceive  no  exception  can 
be  taken  ;  but  if  it  means  that  whenever  service  enters  into  the  motive  or  considera- 
tion for  a  grant,  the  grant  will  become  void  if  for  any  reason  the  service  ceases  to 
be  performed,  their  Lordships  think  that  the  proposition  is  far  too  wide. 

The  conclusion  which  they  would  draw  from  the  decided  cases,  as  well  as  from 
the  reasons  of  the  thing  is,  that  in  every  case  the  right  to  resume  must  depend  in  a 
great  measure  upon  the  nature  of  tlie  particular  tenure,  or  the  terms  of  the  par- 
ticular grant. 

They  agree  with  the  observation  of  Mr.  Justice  Jackson,  Weekly  Reporter,  Vol. 
6,  p.  209,  that  there  is  a  clear  distinction  between  tlie  grant  of  an  estate  burdened 
with  a  certain  service  and  the  grant  of  an  office  the  performance  of  whose  duties 
are  remunerated  by  the  use  of  certain  lands. 

They  have  already  stated  that,  in  their  opinion,  that  grant  in  question  does 
not  fall  within  the  latter  category. 

Assuming  it  to  be  a  grant  of  the  former  kind,  their  Lordships  do  not  dispute 
that  it  might  have  been  so  expressed  as  to  make  the  continued  performance  of  the 
services  a  condition  to  the  continuance  of  the  tenure.  But.  in  such  a  case,  either 
the  continued  performance  of  the  service  would  be  the  whole  motive  to,  and  con- 
sideration for,  the  grant,  or  the  instrument  [465]  would,  by  express  words,  declare 
that,  the  service  ceasing,  the  tenure  should  determine. 

It  appears  to  their  Lordships  that  neither  the  first  nor  the  second  Sunnud  is  a 
grant  of  the  kind  last  mentioned.  Each  proceeds  in  part  upon  the  past  services  of 
Meer  Syud  Ally :  nor  is  the  consideration,  so  far  as  it  is  unexecuted,  wholly  the 
keeping  up  of  u  body  of  men  to  repel  tlie  incursions  of  the  elephants,  for  the 
grantees  are  also  to  cultivate  the  waste  land.  The  latter  stipulation  was  probably 
designed  to  protect  the  already  cultivated  districts  of  Pergunnah  Sultanpore  by 
interposing  a  further  belt  of  cultivation  between  them  and  the  forest.  Hence  the 
grant  may  be  said  to  have  been  made  pro  sei'vitiis  iinqrensis  et  impendendU — 
partly  as  a  reward  for  past,  partly  as  an  inducement  for  future,  services.  Again, 
neither  Sunnud  contains  any  words  which  expressly  import  that  the  tenure  shall 
cease  if  and  when  any  of  the  services  cease  to  be  performed.  Such  a  provision  is 
something  very  different  from  one  which  merely  casts  upon  the  Grantee  the  per- 
formance of  certain  duties  so  long  as  they  are  necessary.  The  former  makes  the 
grant  determinable  when  there  is  no  further  occasion  for  the  services.  But.  in 
the  latter  case,  if  tlie^  operation  of  any  natural  cause  (as,  e.g.,  the  progress  of 
cultivation,  which  has  caused  the  wild  Elephants  to  cease  out  of  the  land)  removes 
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the  necessity  for  the  services,  the  Grantee  will  hold  the  lands  practically  freed  from 
the  condition  originally  imposed  upon  him.  Their  Lordshijis  are,  therefore,  of 
opinion,  that  ujion  tho  true  construction  of  these  Sunnuds  tiic  (Jrantecs.  though 
bound  to  protect  the  I'crgunnidi  from  the  incursions  of  wild  l'",lepliants  so  long  as 
those  incursions  lasted  ;  and  thougli  still  hound  to  do  so  shoidd,  [466]  I'V  any  chance, 
those  incursions  be  renewed  ;  and  thout,Hi  they  may  be  liable  to  forfeit  the  tenure  if 
tliey  wilfully  fail  in  tlie  itciforniancc  of  tliis  duty,  are  not  liable  to  have  tiicir  lands 
resumed  because  there  is  no  longer  any  occasion  for  tlic  iicrfonnance  of  this  particular 
service,  "  there  being  now  no  fear  of  tlie  depredations  of  Elephants  in  tliose  places." 

Had  this  been  a  grant  reserving  to  the  Zemindar  a  small  moiiev-rent,  as  well 
as  the  services,  if  indeed  the  latter  are  reserved  to  the  Zemindar,  their  Lordships 
would  have  had  no  doubt  upon  tlie  case.  But  it  seems  to  them  that  the  unexplained 
anomaly  of  making  nial  lands  rent-free  in  the  hands  of  the  Jaghiredars,  does  not 
affect  the  construction  of  the  Sunnud,  or  the  rights  of  the  parties. 

It  emphatically  lay  upon  the  Appellant,  who  is  seeking  to  disposses,  or  to  rack- 
rent,  the  Respondents,  who  by  themselves,  or  their  ancestors,  have  brought  these 
lands  into  cultivation,  and  enjoyed  them  for  so  long  a  period  :  who  must  have  been 
permitted  by  former  Zemindars  to  continue  undisturbed  in  such  enjoyment  long 
after  the  incursion  of  wild  Elephants  had  become  mere  matter  of  tradition,  to 
make  out  a  clear  title  to  resumption.  In  their  Lordsliips'  opinion  he  has  failed 
to  do  so  ;  and  therefore,  though  they  dis.sent  from  the  particular  grounds  on  whicli 
the  Higli  Court  has  dismissed  the  suit,  they  think  its  dismissal  was  right,  and 
ought  to  be  affirmed.  They  will,  therefore,  humbly  advise  Her  Majestv  to  dismiss 
this  appeal  with  costs. 

[See  EooMeep  Jarain  Singh  v.  The  Government,  1871,   14  Moo.  Ind.  App.  '-'57.  | 


[467]  FELIX  hOVKT.,— Appellant :  MUDDUN  MOHUN  THAKOOH.  URIJ  MOHUN 
THAKOOR,   and   HURRY   MOHUN   T'RkKOOU,—Eespnudents*   [.July    11, 

1870]. 

On   appeal  from,   tlie  High   Coti.rt   of  J lulicatn re  at   Jieiu/al. 

Land  forming  part  of  a  mouzah  on  the  banks  of  the  Ganges,  by  rea.son  of 
continual  encroachments  of  that  River  became  submerged,  the  surface  soil 
being  wholly  washed  away.  After  recession  and  re-encroachment  by  the 
River,  the  waters  ultimately  subsided  and  left  the  land  re-formed  on  its 
original  site.  Held,  applying  the  principles  of  English  law,  and  following 
Mti.tsiimat  Imam  Bnndi  v.  Hnrr/orind  Ghose  (4  Moore's  Ind.  App.  Cases, 
403).  that  the  land  washed  away  and  afterwards  re-formed  on  the  old 
ascertained  site,  was  not  land  gained  by  increment,  within  the  meaning  of 
sec.  4  of  Ben.  Reg.  XI.  of  1825  [13  Moo.  Ind.  App.  476-7]. 

The  case  of  Katteemonee  Dossee  v.  Ranee  Monino/iiiiee  Daber  (3  Ben.  W.R.  51, 
26th  May,  1865)  observed  on  and  dissented  from  [13  Moo.  Ind.  App.  477]. 

This  was  a  case  of  disputed  lioundaries  in  respect  to  land  which  had  been  sub- 
merged and  partially  washed  aw-ay  by  the  River  Ganges,  and  afterwards  re-formed 
on  the  original  site. 

The  suit,  in  which  the  two  decrees  appealed  from  were  made  was  brought  by 
the  Appellant  to  recover  possession  of  1262  beegahs  1  biswas  of  land  which  had 
re-formed,  througli  alluvial  deposit,  upon  a  part  of  the  original  site  of  mouzali 
Maghajan,  which  had  [468]  been  previously  partially  washed  away  and  submerged, 
lying  under  the  waters  of  tlie  River  Ganges,  and  which  land  was  at  the  time  of  the 
submersion  appertaining  to  his  Talook  Sharfooddeenpore,  Pergunnah  Colgong.     The 

*  Present :  Members  of  the  .ludicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  .loseph  Napier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  James.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Plaintiff  also  sought  to  obtain  a  declaration  of  his  right  in  respect  of  the  remaining 
194  beegahs  4  dlians  of  land,  being  tlie  other  part  of  the  mouzah  still  remaining 
when  the  suit  was  lirought,  then  su1)nierged  and  not  above  the  surface  of  the  water 
of  the  (ianges.  These  two  several  quiuitities  of  land,  making  togetlier  a  total  area 
of  1456  lieegahs  1  biswas  4  dhans,  constituted  the  extent  of  the  original  area  and 
actual  measurement  of  the  mouzah.  according  to  a  Government  survey  and  measure- 
ment iireviously  made,  and  referred  to  in  their  Lordships'  judgment  :  and,  as 
ancillary  to  the  above  relief,  the  Plaintiff  sought  to  reverse  three  summary  Orders 
of  the  Criminal  Court  of  the  :50th  of  March,  lOth  of  April,  and  8th  of  June,  1861, 
passed  under  Act,  No.  IV.  of  1840,  under  which  pos.session  was  given  of  the  re-formed 
lands  to  tlie  Kesiiondent.  Muddun  Mohun  Thakoor. 

The  defence  set  up  by  the  Respondents  was,  that  the  whole  of  the  land  of  the 
mouzah,  namely,  all  that  was  visible  above  the  then  level  of  the  river,  had  been 
cut  or  washed  away,  and  that  the  land  in  dispute  had  re-formed,  adhering  to 
mouzah  Kusba  Burraree,  the  Respondent,  Muddun  Mohun  Thakoor"s.  adjoining 
property;  that  he  held  possession  of  the  land  as  lying  opposite  the  boundary  of 
mouzah  Kusba  Burraree,  and  that  under  Ben.  Reg.  XI.  of  182,5.  sec.  4,  he  was 
entitled  to  it  as  an  increment  to  his  mouzah. 

By  the  judgment  of  the  Principal  Sudder  Ameen  [469]  (Moulvie  Syud  Mahomed 
Waheedooddeen)  dated  the  9th  of  February,  1865,  it  was  decided  on  the  evidence,  that 
tlie  land  of  the  mouzah  Maghajan  had  been  clearly  identified,  and  that  the  mouzah 
had  re-formed  on  its  own  original  site  ;  and  that,  under  these  circumstances,  the 
Plaintiff  was  entitled  to  the  whole  of  the  newly  formed  land  that  miglit  lie  found, 
by  ostensible  identification  to  have  formed  on  this  former  site,  and  within  the 
boundaries  of  mouzah  Maghajan,  and  particularly,  as  between  the  Plaintiff', 
Muddun  Mohun  Thakoor,  and  Juggomohun  Thakoor,  a  Tanabundee  (measurement 
paper)  had  been  made  and  the  boundaries  of  the  mouzah  Maghajan  defined.  Con- 
sequently, that  the  Plaintiff  could  not  be  allowed  by  the  Court  to  transgress  his 
limits  contrary  to  the  above  document,  as  the  principle  and  scope  of  that  Tana- 
bundee would  become  defeated.  The  judgment  also  disposed  of  the  Defendant's 
title  to  the  land  in  dispute,  in  these  terms: — "The  Defendant's  assertion  of  his 
title  to  this  land  with  reference  to  el.  1,  s.  4,  Regulation  XI.  of  1825.  and  the  Sudder 
Dewanny  precedent  of  the  18th  of  January,  1854,  does  not  hold  good,  because  such 
title  appears  to  be  created  in  such  a  case  as  when  one  River  runs  between  two 
mouzahs,  in  that  case  the  land  would  belong  to  that  to  which  it  would  adjoin,  and 
no  mark  of  the  other  mouzah  may  be  found  ;  whereas,  in  this  instance,  this  is  not  the 
case,  as  mouzah  Maghajan,  the  property  of  the  Plaintiff,  is  situated  on  the  bank 
{i.e.,  south  side)  of  the  Ganges,  and  Kusba  Burraree,  the  property  of  the  Defendant, 
is  to  its,  the  mouzah  Maghajan's,  south  (i.e..  the  further  side  of  mouzah  Maghajan, 
going  from  the  River),  and  mouzah  Maghajan.  whicli  has  been  newly  formed,  is  clearly 
identified." 

[470]  On  appeal  the  High  Court,  the  Division  Bench,  consisting  of  Messrs.  E. 
Jackson,  and  F.  A.  Glover,  reversed  the  decree,  founded  on  the  above  judgment, 
and  dismissed  the  Plaintiff's  suit.  The  material  part  of  the  judgment  of  the  Court 
on  which  it  was  based  stated  as  follows: — "It  is  admitted  on  both  sides  that  the 
mouzah  in  question  was  at  one  time  situate  on  the  north  side  of  the  Defendant's 
mouzah  of  Burraree,  and  that  it  was  gradually  washed  away  by  the  River  Gauges, 
the  diluvion  commencing  in  the  year  1800-41.  In  the  year  1848  land  began  to 
re-form  on  the  original  site  of  the  mouzah.  and  the  alluvion  increased  until  it 
became  a  considerable  tract.  The  Plaintiff'  then  endeavoured  to  get  possession  of  it 
through  the  Criminal  Court,  under  Act.  No.  IV.  of  1840,  but  not  succeeding  brought 
the  present  suit."  And  tlie  Court  decided  in  favoui-  of  the  Defendants,  on  the  ground, 
that  the  land  in  dispute  was  to  be  considered  as  an  accretion,  either  wholly,  or  in 
part,  to  the  Defendant's  mouzah  Burraree.  reiving  upon  Keniit/  v.  Beehee  Sumeeroo- 
nissa  (.3  Ben.  W.  R..  p.  68). 

The  present  appeal  was  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant,  sulmiitted,  that  the  newly 
found  alluvial  land  was  only  a  re-formation  on  the  original  site  of  mouzah  Maghajan, 
admitted  to  be  the  Appellant's  land,  and  had  not  been  relinquished  ;  but,  on  the 
contrai'y.  that  the  Appellant  had  exercised  ownership  after  the  submersience,  and 
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thiit  the  original  site  of  the  re-formed  hind  was  clearly  ideiitiiied  by  the  Govern- 
moiit  survey.  Tliey  cited  Minsxiirmit  linnm  B/indi  v.  [471]  // i"r(iuiiimi  Gliose  (4 
Moore's  Ind.  Ap]i.  Cases,  403);  Uer  v.  Lun/  Y<irljoiiiiii//i  (:i  H.  and  Cr.  91  ;  S.C.  D 
Binsr.  163  In  Daw.  Proc.  2  Bligh.  N.R.  147  ;  1  Dow.  and  CI.  ITS)  ;  Romaiit/i  Thal-oor 
V.  Chunderiuirain  Chntrdhri/  (Marsliall's  Ben.  App.  Cases,  130);  and  insisted  that 
the  Court  below  were  wronp:  in  decidini;  that  the  case  of  Deniiij  v.  Jieeliee  Sumeeroo- 
nixxii  (3  Ben.  W.R.  68,  26th  May,  1SG5),  was  in  point,  as  that  decision  was  dis- 
tinguishable, and  did  not  a]>ply  to  the  particular  facts  of  this  case. 

Mr.  Field,  Q.C.,  and  Mr.  Doyue,  for  the  Respondent,  Muddun  Mohun  Thakoor, 
contended,  that  according  to  the  law  of  alluvion  prevailing  in  India,  the  laud  in 
question  was  the  property  of  that  Res]iondent,  as  having  wholly  accreted  to  his 
mouzah  Burraree.  They  cited  on  this  point,  Ben.  Reg.  XI.  of  1825,  sections  4  and 
5,  Ishiirchund  Rni\.  Ramchund  Mukhurja  (1  Sud.  Dew.  Ad.  Rej).  221);  Rajah  Gries- 
chimd  V.  Maharaja.  Tezchund  (ibid.,  274);  Kenny  v.  lieehi-e  Siiiiieeino'nissa  (3  Beu. 
W.  R.  68,  30th  May,  18G5) ;  Bahoo  Goomnn.  Bhiim/im  Singli  v.  Maharajah  Mohesnur 
Buksh  Singh  (Sud.  Dew.  Dec.  18th  Jan.,  1854,  p.  49);  Kazee  Forabooddcni  v.  Sham 
Kan,s  Banerjee  (6  Ben.  W.  R.  249,  30th  Sep.,  1866);  Kafteemo'nee  Dussee  v.  Ranee 
Monnwhinee  Dabee  (3  Ben.  W.  R.  51,  26th  May.  1865);  In  re  The  lIuU  and  Selhij 
RdiJiraij  if)  Mee.  and  Wei.  327). 

[472]  Without  calling  for  a   replv,  their  Lordships'  judgment  was  pronouni^ed 

The  Lord  Justice  James. — Tlie  Plaintiff  in  this  case.  Felix  JiOpez,  was  the  )iro- 
prietor  of  a  very  considerable  estate,  a  mouzah,  on  tlic  banks  of  the  Ganges.  By  the 
year  1840,  by  reason  of  the  continued  encroachment  of  the  River,  it  was  wholly 
submerged,  and  it  was,  to  adopt  an  expression  used  in  this  class  of  cases  in  India, 
"  diluviated " ;  that  is,  the  surface  soil,  the  culturable  soil,  was  wholly  washed 
away.  After  the  lapse  of  some  years,  and  after  one  temporai-y  recession  and  re- 
encroachment  which  has  occurred  in  the  interval,  the  water  has  ultimately  retired, 
and  the  land,  having  been  for  some  time  in  a  state  described  as  admitting  of  only 
temporary  cultivation  by  hand  sowing,  has  become  hard  and  tirm  soil,  capable  of 
being  cultivated  in  the  usual  manner.  The  Plaintiff  says.  "'  This  was  my  ])roperty. 
The  (janges,  which  swallowed  it,  has  again  yielded  it  up,  and  I  claim  my  property, 
which,  having  lieen  buried  and  lost  to  siglit.  has  again  reappeared." 

The  rule  of  the  English  law  applicable  to  this  case,  is  thus  expressed  in  a  work 
of  great  authority.  Hale,  de  Jure  Maris,  p.  15  : — "  If  a  .subject  hath  land  adjoining 
the  Sea.  and  the  violence  of  the  Sea  swallow  it  up,  but  so  that  yet  there  be  reasonable 
marks  to  continue  the  notice  of  it  ;  or  though  the  marks  be  defaced,  yet  if  by  situation 
and  extent  of  quantity  and  bounding  up  on  the  firm  land,  the  same  can  be  known, 
or  it  be  by  art  or  industry  regained,  the  [473]  subject  doth  not  lose  his  property." 
'■  If  the  mark  remain  or  continue,  or  the  extent  can  reasonably  be  certain,  the  case 
is  clear."  And  in  another  place,  p.  17,  he  says  :  "  But  if  it  be  freely  left  again  by  the 
reflux  and  recess  of  the  Sea,  the  owner  may  have  his  land  as  before,  if  he  can  make 
out  where  and  what  it  was  ;  for  he  cannot  lose  his  propriety  of  the  soil,  although 
it  for  a  time  becomes  part  of  the  Sea,  and  within  the  Admiral's  jurisdiction  wliile  it 
so  continues." 

This  principle  is  one  not  merely  of  English  law,  not  a  principle  peculiar  to 
any  .system  of  Municipal  law,  but  it  is  a  principle  founded  in  universal  law  and 
justice;  that  is  to  say,  that  whoever  has  land,  wherever  it  is,  whatever  may  be  the 
accident  to  which  it  has  been  exposed,  whether  it  be  a  Vineyard  which  is  covered  by 
lava  or  ashes  from  a  Volcano,  or  a  field  covered  by  the  Sea  or  by  a  River,  the 
ground,  the  site,  the  property,  remains  in  the  original  Owner. 

There  is,  however,  another  principle  recognized  in  tlie  English  law.  derived  from 
the  Civil  law,  which  is  this, — that  where  there  is  an  acquisition  of  land  from  the 
sea  or  a  River  by  gradual,  slow,  and  imperceptible  means,  there,  from  the  supposed 
necessity  of  the  case,  and  the  difficulty  of  having  to  determine,  year  by  year,  to 
whom  an  inch,  or  a  foot,  or  a  yard  belongs,  the  accretion  by  alluvion  is  held  to 
belong  to  the  Owner  of  the  adjoining  land,  Rex  v.  Lord  Tarboro'Uijh  (2  Bligh,  N.R., 
147).  And  the  converse  of  that  rule  was,  in  the  year  1839,  held  by  the  English 
Courts  to  apply  to  the  case  of  a  similar  wearing  away  of  the  Iianks  of  a  navigable 
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River,  so  that  there  tlie  Owner  of  the  River  gained  from  the  land  in  the  same  way 
as  the  Owner  of  the  land  had  [474]  in  tlie  former  case  gained  from  the  Sea  {/u  re 
The  J/iill  and  Selbij  litiihrny,  u  Mee.  and  Wei.  327).  To  what  extent  that  rule  would 
he  carried  in  thi.s  Country,  if  there  were  existing  certain  means  of  identifying  the 
original  bounds  of  the  [iroperty,  hy  landmarks,  1>y  maps,  or  by  a  Mine  under  the 
Sea.  or  other  means  of  that  kind,  has  never  been  judicially  determined. 

This  principle  of  law.  so  far  as  relates  to  accretion,  has,  to  some  extent,  been 
made  part  of  the  positive  written  law  of  India,  and  it  is  on  the  operation  of  such 
jiositive  written  law  that  the  Defendants'  case  is  based.  This  law^  is  to  be  found  in 
the  Regulation  .\I.  of  1825,  a  Regulation  for  declaring  the  rules  to  be  observed  on 
the  determining  of  claims  to  lands  gained  by  alluvion,  or  by  the  dereliction  of  a 
River,  or  the  Sea.  There  is  a  recital  in  that  Regulation,  a.s  to  disputes  which  had 
arisen  with  regard  to  such  claims,  and  the  necessity  of  having  some  definite  rule 
laid  down  with  regard  to  several  matters,  only  one  of  which  is  material  or  relevant 
to  the  present  case;  and  that  is  the  case  provided  for  by  the  4th  section  of  the  Regu- 
lation. By  cl.  1,  of  that  section  it  is  provided  that,  "  when  land  may  be  gained  by 
gradual  accession,  whether  from  the  recess  of  a  River  or  of  the  Sea,  it  shall  be  con- 
sidered an  increment  to  the  tenure  of  the  person  to  whose  land  or  estate  it  is  thus 
annexed,  whether  such  land  or  estate  be  held  immediately^  from  the  Government,"  or 
from  any  intermediate  landowner.  And  the  Defendants"  contention  is,  tiiat  the 
Plaintiff's  land  having  been  wholly  sulmierged,  so  as  to  make  their  (the  Defendants') 
laud  the  River  boundary,  the  subsequent  recession  of  the  River  has  caused  a  gradual 
accjission  to  their  land,  and  an  increment  by  annexation  to  their  estate,  notwith- 
[475]-standing  that  the  land  has  been  re-formed  on  the  ascertainable  and  ascer- 
tained site  of  the  Plaintiff's  mouzah. 

It  is  to  be  observed,  however,  that  that  clause  refers  simply  to  cases  of  gain, 
of  acquisition  by  means  of  gradual  accession.  There  are  no  woids  which  imply  the 
confiscation  or  destruction  of  any  private  person's  property  whatever.  If  a  Regu- 
lation is  to  be  construed  as  taking  away  anybody's  property,  that  in- 
tention to  take  away  ought  to  be  expressed  in  very  plain  words,  or 
be  made  out  by  very  plain  and  necessary  implication.  The  Plaintiff  here  says, — 
"  I  liad  the  property.  It  was  my  proportj'  before  it  was  covered  by  the  Ganges.  It 
remained  my  propertj'  after  it  was  submerged  b}-  the  Ganges.  There  was  nothing 
in  that  state  of  things  that  took  it  from  me  and  gave  it  to  the  Government.  When  it 
emerged  there  wax  nothing  that  took  it  from  me  and  gave  it  to  any  other  jier.son." 
And  in  answer  to  such  a  claim  it  would  certaiidy  seem  that  something  more  than 
mere  reference  to  the  acquisition  of  land  by  increment,  by  alluvion,  or  by  what 
other  term  ma}-  be  used,  would  be  reciuired  in  order  to  enable  the  owner  of  one  pro- 
perty to  take  property  which  had  been  legally  vested  in  another. 

In  truth,  when  the  whole  words  are  looked  at,  not  merely  of  that  clause,  but  of 
the  whole  Regulation,  it  is  quite  obvious  that  what  the  then  Legislative  authority 
was  dealing  with,  was  the  gain  which  an  individual  proprietor  might  take  in  this 
way  from  that  which  was  part  of  the  public  territory,  the  public  domain  not  usable 
in  the  ordinary  sense,  that  is  to  say,  the  Sea  belonging  to  the  State,  a  public  River 
belongiiig  to  the  State  ;  this  was  a  gift  to  an  individual  whose  estate  lay  upon  the 
River  or  lay  upon  [476]  the  Sea,  a  gift  to  him  of  that  which,  by  accretion,  became 
valuable  and  usable  out  of  that  which  was  in  a  state  of  nature  neither  valuable  nor 
usalile. 

And  on  the  very  words  of  the  section  itself,  if  the  ownership  of  the  subi.ierge 
site  remained  as  it  w-as  (and  there  seems  nothing  to  take  it  away),  it  is  difficult  to 
see  why  a  deposit  of  alluvion  directly  upon  it  is  not  at  least  as  much  an  accretion 
and  annexation  vertically  to  the  site  as  it  would  be  an  accretion  and  annexation 
longitudinally  to  the  river  frontage  of  the  adjoining  property. 

If  we  had  then  to  consider  the  question  for  the  first  time,  we  should  have  come 
to  the  conclusion  that  the  ith  section  did  not  govern  the  case,  and  that  the  question 
would  have  to  be  determined  by  the  general  principles  of  Equity,  to  which  all  cases 
not  in  terms  provided  for  are  referred  by  the  15th  section.  Those  principles  would 
not  give  the  Plaintiff's  property  to  the  Defendant.  But  the  question  is  not  raised 
for  the  first  time.  The  very  point  came  for  consideration  in  India  before  a  Court 
comprising  Sir  Barnes  Peacock.  Mr.  .Itistice  Baily,  and  Mr.  Justice  Kempe  :  and  after 
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full,  consideration,  it  was  decided  that  lands  washed  away  and  afterwards  re-fonued 
on  an  old  site,  which  could  be  clearly  recognized,  are  not  lands  gained  within  the 
meaning  of  suction  4,  Regulation  XI.  of  1825,  viz.,  tiicy  do  not  become  the  jMoperty 
of  the  adjoining  Owner,  but  remain  the  projierty  of  liie  original  owner. 

And  the  same  point  arose  in  a  case  in  this  Court  of  .l/H.s•.^■(/////^f  I  mum  liaiuli  v.  //•«-/- 
(joviiid  Ghose.  reported  in  4  Moore's  Ind  App.  Cases,  WA.  It  is  there  said, — "  The 
whole  of  the  District  adjoining  the  land  in  dispute,  as  well  as  that  land  itself,  is 
flat.  :iiid  [477]  very  liable  to  be  covered  or  washed  away  by  the  waters  of  the  (ianges, 
wliich  Hiver  fre(]ucntly  changes  its  channel.  The  land  in  disjiute  was  inundated 
about  the  year  17iS7:  it  remained  covered  with  water  till  about  1801,  ;ihd  then 
became  partly  dry,  until,  in  the  year  1814,  it  was  again  inundated.  After  tins 
period  it  once  again  reappeared  above  the  surface  of  the  water,  and,  by  tlie  year 
1820,  it  became  very  valuable  land."  That  is  a  .state  of  things  very  singularly  like 
what  has  occurred  in  this  case. 

In  that  case  it  was  held  as  follows: — "The  question  then  is,  to  whom  did  this 
land  belong  before  the  inundation?  Whoever  was  the  Owner  then  remained  the 
Owner  while  it  was  covered  with  Water,  and  after  it  became  dry." 

This  authority  appears  to  their  Lordships  conclusive  in  the  present  case. 

In  a  subsequent  case,  however,  KaUeentohiiiee  Dnssee  v.  Ranee  Monmohine.e 
Dahee  (3  W.R.  p.  51.  26th  May,  1865),  it  was  held  by  a  Court  comprising  .Justices 
Trevor,  Loch,  Bayley,  and  Morgan,  that  all  gradual  accessions  from  the  recess  of  a 
River  or  the  Sea  are  an  increment  to  the  estate  to  which  they  are  anne.xed  without 
resrard  to  the  site  of  the  increment,  and  a  distinction  was  taken  between  the  two 
cases;  and  it  seems  to  have  been  considered  that  the  former  case  did  not  apply  to 
any  case  where  the  property  was  to  be  considered  as  wholh'  lost  and  absorbed,  and 
no  part  of  the  surface  remained  capable  of  identification  :  where  there  was  a  com- 
plete diluviation  of  the  usable  land,  and  nothing  but  a  useless  site  left  at  the 
bottom  of  the  River.  Their  Lordshij)s,  however,  are  unable  to  assent  to  any  such 
distinction  between  surface  and  site.  The  site  is  the  property,  and  the  law  [478] 
knows  no  difference  lietween  a  site  covered  by  water  and  a  site  covered  by  crops, 
provided  the  ownership  of  the  site  be  ascertained. 

Their  Lordships,  however,  desire  it  to  be  understood  that  they  do  not  hold 
that  property  absorbed  by  a  Sea  or  a  River  is,  under  all  circumstances,  and  after 
any  lap.se  of  time,  to  be  recovered  liy  the  old  Owner.  It  may  well  be  that  it  may 
have  been  .so  completely  abandoned  as  to  merge  again,  like  any  other  direlict  land, 
into  the  public  domain,  as  part  of  the  Sea  or  River  of  the  State,  and  so  liable  to  the 
written  law  as  to  accretion  and  annexation. 

But  in  this  case  not  only  did  tlie  parties  themselves  take  the  proper,  prudent, 
and  honest  means  of  preventing  tlie  necessity  of  any  dispute  arising  by  inter- 
changing the  Tanabundee  which  has  been  put  in  evidence,  but  the  Plaintiff,  as 
between  liim  and  the  State,  did  also  take  the  most  effectual  means  in  his  power 
(having  the  description  arid  measurement  of  the  submerged  mouzah  recorded,  and 
continuing  to  pay  rent  for  it)  to  prevent  the  possibility  of  any  question  of  derelica- 
tion  or  abandonment  being  raised  against  him.  Their  Lordships  are,  therefore, 
of  opinion  that  the  property  now  being  capable  of  identification  by  means  of  that 
Tanabundee  and  otherwise,  the  property  having  been  the  property  of  the  Plaintiff' 
when  it  was  submerged,  never  having  been  abandoned  or  derelict,  having  now 
emerged  from  the  Ganges,  is  still  his  property;  and  they  will,  therefore,  recommend 
to  Her  Majesty  to  reverse  the  decision  of  the  Court  from  which  the  appeal  has  come, 
to  affirm  the  decision  of  the  Principal  Sudder  Ameen,  and  that  the  costs  of  the 
litigation  both  lielow  and  here  .should  be  given  to  the  A])peilant.  tlie  Plaintiff. 

[Approved. //((rvi'/zw?"  .s't«f//;  v.  Si/iiit  /,ooff  AJi  K/mii,  1874,  L.R.  2  Ind.  App.  28.] 
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[479]     MAllAHA.IAll     DHKKKA.I     MAHTAB    CHUXD,     Ba.ha.dooT,—Api}eUant; 

I5ULKAM  SIN<;iI,   and    Another.— ResjMndents  *   [July    H,    1870]. 

On  a  Pineal  fruiii   tlie  lliyh  Court  of  Jiulirafii/r  at  Beugal. 

Construction  of  the  Act  of  Limitation  of  suits,  No.  XIV.  of  1859,  sec.  20. 
A.  olitainoJ  a  decree,  and  as  tin-  jiidgnieiit  debtor  absconded,  an  attachment 
issued  whereby  A.  realized  part  of  the  judgnieut  debt.  Both  the  decree- 
holder  and  judfiinent-del)tor  died  before  the  del>t  was  satisfied.  The  heir 
of  tlie  decree-holder  applied  in  1861  to  enforce  the  decree.  The  Nazir,  or 
Siieriff's  Officer,  made  a  report  that  the  heirs  could  not  be  served  with  the 
notice,  and  afterwards,  in  1862,  by  a  proceeding  before  the  Principal  Sudder 
Anieen.  it  was  ordered,  that  the  number  of  the  case  be  struck  off  the  record, 
on  the  ground,  that  final  process  could  not  be  issued  against  the  heir  of 
the  judgment-debtor.  In  1865,  within  three  years  from  the  date  of  tlie 
recording  of  the  jjroceeding  in  1862,  the  decree-holder  again  applied  for 
execution  of  the  decree,  but  the  Courts  in  India  held,  that  he  was  barred 
by  the  Limitation  of  suits  Act,  No.  XIV.  of  1859,  sec.  20,  as  the  period  of 
three  years'  limitation  was  to  be  computed  from  the  Nazir's  report,  and 
that  tlie  date  of  the  recorded  proceeding  founded  thereon  did  not  give  the 
decree-holder  a  fresh  starting  point  to  calculate  the  period  of  limitation. 
Such  holding  reversed,  on  appeal,  by  tlie  Judicial  Committee,  on  the  ground, 
that  the  application  in  1862  for  execution  of  the  decree,  and  the  proceeding 
of  the  Court  striking  the  case  off  the  file,  was  a  proceeding  to  keep  in  force 
the  decree  originally  made,  as  provided  by  the  20th  section  of  the  Act,  No. 
XIV.  of  1859. 

In  this  case  the  Appellant  ajiplied  for  execution  of  a  decree  against  the  Re- 
spondents, and  the  only  question  considered  by  the  High  Court  was,  whether  he  was 
barred  of  his  right  to  have  execution  by  the  pro-[480]-visions  of  the  20th  section  of 
Act,  No.  XIV.  of  1859,  for  limitation  of" suits  (a). 

The  circumstances  of  the  case  were  as  follows:  — 

On  the  21st  of  December,  1829,  Maharajah  Dheeraj  Rajah  Tej  Chund,  Bahadoor, 
to  whose  estate  the  Appellant  succeeded  as  heir-at-law,  obtained  a  decree  for 
Rs.  8100  for  arrears  of  rent  against  Khetter  Mohun  Singh,  whose  heirs,  the 
Respondents,  represent  his  estate. 

In  Assar,  1238,  corresponding  with  June,  1831,  the  decree-holder  applied  for 
execution  of  his  decree  against  the  estate  of  the  judgment-debtor,  and  notice  was 
accordingly  ordered  to  be  given   to   the  latter. 

On  the  10th  of  September,  1838,  the  case  was,  according  to  the  usual  practice 
of  the  Indian  Courts,  struck  oft'  the  file,  inasmuch  as  the  estate  of  the  judgment- 
debtor  which  had  been  then  attached  had  Ijeen.  sold,  and  the  proceeds  paid  to  the 
Credit-or  in  part  satisfaction  of  his  claim,  of  which,  however,  the  greatest  part  re- 
mained unsatisfied. 

Previous  to  the  striking-oft'  the  file  of  the  case,  and  subsequently  to  the  first 
application  for  execution,  on  the  3rd  of  Assin,  1238  B.S.,  the  decree-holder  made 
a  second  application,  stating  that  the  judgment-debtor  had  absconded  and  the  decree 
was  not  satisfied,  and  a.sked  forprocess  against  the  person  of  the  judgment-debtor, 
or  for  attachment  and  sale  of  his  property. 

[481]  On  this  ap]ilication,  an  Order  was  made  for  the  attachment  of  the  scheduled 
property,  but  the  judgment  was  not  thereby  satisfied. 

*  Present: — Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph  Napier, 
Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 

(a)  The  20th  section  enacts  that,  "  No  process  of  execution  shall  issue  from  any 

Court  not  established  by  Royal  Charter  to  enforce  any  judgment,  decree,  or  order 

.  of  such  Court,  unless  some  proceeding  shall  have  been  taken  to  enforce  any  such 

judgment,  decree,  or  order,  or  to  keep  the  same  in  force,  within  three  years  nest 

preceding  the  application  for  such  execution." 
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The  dficree-liolder  liaviug  died,  and  the  Appellant  lieing  a  Minor  at  tho  time  of 
his  succession,  as  his  heir-at-law  aforesaid,  no  further  steps  were  foi  some  time 
taken;  but  on  the  18th  of  Jej-t,  1258  i).t<.,  corresiiondiny;  with  June.  1851.  tho 
Appellant  applied  for  process  against  the  person  of  the  judgnient-delitor.  in  order  to 
obtain  i)aynieur  of  the  unpaid  balance  with  interest,  and  after  sonic  delay,  aiijiarcntly 
occasioned  by  impiiries  as  to  the  time  when  Appellant  had  attained  liis  majority, 
on  tlie  29th  of  September,  1852,  tlie  process  prayed  for  was  ordered. 

On  the  18th  of  May,  185-'!,  the  case  was  again  struck  of  the  tile,  in  consequence  of 
the  Appellant's  Mooktar  l)eing  unable  to  point  out  the  judgment-debtor  t<j  the  Officer 
of  the  Court. 

On  the  7th  of  December,  18G1.  the  judgment-debinr  having  in  tlic  meantime  died 
without  the  decree  having  been  satisfied,  the  Appellant  ap|)licd  to  the  Judge  of '  East 
Burdwan  for  process  of  execution  against  the  persons  of  the  Kcs|iondents,  as  his 
heirs,  stating  that  in  case  of  non-arrest  the  Ai)]icllant  would  file  a  list  of  property, 
with  the  view  of  proceeding  against  such  property.  On  the  2Gt!i  of  December, 
1861,  the  case,  which  was  then  marked  and  described  as  No.  106  of  1861,  was  ac- 
cordingly sent  by  the  Judge  to  the  Principal  Sudder  Ameen.  who  accordingly 
ordered  and  directed  the  usual  notices  to  issue. 

On  the  2-tth  of  January.  1862,  the  Nazir  of  the  Court  of  the  Princiiial  Sudder 
Ameen  made  his  report,  that  the  Court  I'eon  had  gone  to  the  place  stated  and 
searched  for  the  judgment-debtors,  their  Gomastahs,  [482]  servants,  or  any  adult 
memlier  of  the  family,  but  was  unable  to  find  any  of  those  )>ersons,  and  had  in  their 
absence  served  the  notice  committed  to  him  for  tiiat  purpose,  l)y  affixing  it  ac- 
cording to  the  ordinary  practice  in  like  cases  to  the  outer  door  of  the  judgment- 
debtor's  house,  taking  receipts  for  such  notice  from  the  village  Chowkcedar  (watch- 
man) and  others. 

On  the  2nd  of  Falgoon.  12G8  u.a.,  corresponding  to  Fcbruaiy,  18G2,  tlie  He- 
spondeut,  Bulram  Singh,  with  one  Rughoonath  Singh,  on  behalf  of  the  al)ove-named 
Minor,  who,  as  appeared  from  the  Nazir's  report,  had  kept  out  of  the  way  to  evade 
I>rocess,  filed  a  petition  of  objections  before  the  Principal  Sudder  Ameen,  in  which 
they  did  not  dispute  the  due  service  of  notice,  or  question  the  original  right  of  this 
Appellant  under  the  Decree,  but  objected  to  execution  proceeding  on  the  grounds 
first,  that  it  was  barred  by  limitation,  and  secondly,  that  no  estate  of  the  judgment- 
debtor  had  come  into  their  possession. 

In  March,  1862,  the  Appellant  filed  another  petition,  by  which  he  submitted, 
that  he  was  not  barred  by  Act  of  limitation,  and  offered  to  prove  that  Bulram 
Singh  and  others,  again.st  whom  he  had  applied,  were  in  possession  of  the  estate 
of  the  judgment-debtor,  Khetter  Mohuu  Singh,  and  prayed  for  attachment  and  sale 
of  certain  of  his  property,  described  in  the  schedule  to  his  petition,  and  satisfaction 
thereout  of  his  claim. 

On  the  4th  of  March,  1862,  the  Principal  Sudder  Ameen  ordered  upon  this 
petition,  that  if  there  were  no  objections,  the  notice  of  sale,  etc..  should  be  drawn 
up  in  due  order. 

A  proceeding  was  held  and  recorded  by  Baljoo  Nol)in  Kisto  Paulit,  the  Principal 
Sudder  Ameen,  on  [483]  the  29th  of  Novemljcr.  1862,  and  in  the  matter  of  the 
petition  of  the  Appellant,  when  he  ordered  as  follows: — " 'Wliereas  the  heir  of  the 
judgment-debtor  is  a  respectable  woman  ;  the  final  process  cannot  be  issued  against 
her.     Let  the  nimiber  of  the  suit  be  struck  off  from  this  record,  at  present." 

No  distinct  adjudication  appeared  to  have  taken  place  on  the  points  raised  by 
the  petitions,  and.  apparently  without  any  inquiry  as  to  the  liability  of  the  male 
heirs  or  of  the  property  of  the  judgment-debtor,  of  which,  attachment  and  sale 
in  execution  were  prayed  by  the  last-mentioned  petition. 

On  the  20th  of  Novemlier.  1865,  l)eing  within  three  years  from  the  date  of  last- 
mentioned  procenling.  the  Appellant  applied  by  petition,  to  the  Judge  for  execution 
of  the  decree  against  the  Respondents  by  attachment  and  sale  of  certain  .scheduled 
property  belonging  to  the  estate  of  the  judgment-debtor.  The  case  was  again  sent 
by  the  Judge  to  the  Principal  Sudder  Ameen,  who  ordered  tiie  ajiplication  to  be 
registered  and  notice  to  be  given  to  the  judgment  debtors. 

On  tho  1st  of  February,  1866,  a  petition  was  filed  by  Bolodeb  Singh  and  Ram 
Kristo    Singh,    alleging    themselves   to    be   Grandsons   of    Khetter    Mohun    Singh, 
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tlie  iiulgiuent-dcblor,  and  olijecting  to  the  execution  on  the  ground  of  limitation, 
by  reason  of  the  lapse  of  time  since  the  execution  had  taken  place  in  the  case, 
No.  lOG  of  1S61,  and  also  on  the  ground,  that  no  portion  of  the  estate  of  the 
judgment-debtor  iiad  conic  into  their  possession. 

To  this  petition  tlie  Appellant  replied:  and  on  tlie  "JOth  of  March.  ISGG,  tlio 
Principal  Sudder  Aiiieen  (Mr.  J.  Keily),  held  that  the  Appellant's  right  of  [484] 
execution  was  barred  under  the  provisions  of  Act,  No.  XIV.  of  1859.  sec.  20,  inas- 
much as  the  period  of  three  years  was  to  he  computed  from  the  last  step  taken 
in  the  case,  namely,  the  report  of  the  Nazir  on  the  24th  of  January,  1862,  fioni 
which  date  up  to  that  of  the  application  then  under  adjudication  more  than  three 
years  had  elapsed. 

The  Appellant  appealed  therefrom  to  the  High  Court  in  Calcutta,  which  appeal 
was  heard  by  a  Division  Bench,  consisting  of  Messrs.  Loch  and  G.  A.  Macpherson, 
and  by  a  decree,  dated  the  20th  of  August,  1866,  that  Court  affirmed  the  decision  of 
the  Court  below,  stating  as  follows: — "'  It  has  been  held  by  a  full  Bencli  ((rooioo  Dn.s.^ 
Aiirl-liolce  v.  Mofllioo  Koondoo,  and  Bahoo  Kulien  Succa  Mookerjee  v.  Muhendrn  Lai 
S/ioinc  6  W.ll.  Mis.  98),  that  the  date  on  which  an  execution  case  is  struck  off  the 
file  does  not  give  the  decree-holder  a  fresh  starting-point  from  which  to  calculate 
the  period  of  limitation.  The  date  from  which  the  time  for  executing  a  decree 
is  calculated  commences  from  the  date  on  which  any  act  is  done  by  the  decree-holder 
in  good  faith,  or  by  the  Court  in  furtherance  of  the  decree,  but  the  striking  off  a 
case  is  not  an  act  in  furtherance  of  execution." 

The  appeal  was  from  this  decree.  As  the  Respondents  did  not  appear,  it  was 
heard  ex  parte. 

Sir  R.  Palmer,  Q.C.,  Mr.  Leith,  and  Mr.  Doyne,  for  the  Appellant. — The  decree 
was  kept  alive,  and  in  force  on  the  29th  of  Novemljer,  1862,  when,  by  the  pro- 
ceeding of  that  date,  the  case  in  execution  of  the  decree  was  struck  off  the  file  ;  and 
the  next  application  of  the  Appellant  for  execution  of  the  decree  was  made  [485] 
within  three  years  from  the  date  of  such  proceeding  before  the  Principal  Sudder 
Ameen.  According  to  the  true  construction  of  the  20th  section  of  the  Act,  No. 
XIV.  of  1859,  the  new  law  of  limitation  of  suits,  the  pendency  of  the  execution  case 
down  to  the  29th  of  November,  1862,  should  have  been  considered  sufficient  to  take 
the  case  out  of  the  operation  of  that  section,  as  the  words  in  that  section  "  Unless 
some  proceeding  shall  have  l)een  taken  to  enforce  such  judgment,"  should  have  been 
construed  by  the  Court  as  referring  not  merely  to  the  issue  of  the  first  Order  for 
process,  but  to  the  whole  time  that  the  execution  case,  or  proceeding,  was  pending 
and  remained  in  force.  To  hold  otherwise  would  be  to  offer  an  undue  advantage 
to  Defendants  who  could  evade  or  withdraw  themselves  from  the  process  of  the 
Court.  The  cases  of  Gooroo  Doss  Auckholee  v.  Modhoo  Kaondo,  and  Baboo  Kisheii 
Sucra  Mookerjee  v.  Mohe.ndro  Lai  SJiotne  (6  W.R.  Mis.  98),  relied  on  by  the  High 
Court,  are  really  in  our  favour;  for  if  bona  fid^s  in  the  decree-holder  be  essential, 
the  present  case  shows  that  every  effort  to  enforce  execution  was  bona  fide  made  by 
the  Appellant  during  a  series  of  5'ears  and  down  to  the  striking  the  suit  off  the  file. 
No.  106  of  1861,  in  November,  1862,  but  the  Appellants'  efforts  were  defeated  by  the 
artifice  and  evasion  of  the  Respondents,  or  by  tlie  action  of  the  Court  below. 

The  Right  Hon.  Lord  Cairns. — The  question  in  this  appeal  is,  the  proper  con- 
struction of  the  20th  section  of  Act,  No.  XIV.  of  1859,  which  enacts  [His  Lordship 
read  the  section,  ante,  p.  480]  and  proceeded: — Was  there,  at  any  time  [486] 
within  three  years  preceding  tlie  application  for  execution  made  in  the  Court  below, 
any  proceeding  which  had  been  taken  to  keep  in  force  the  judgment,  decree,  or  order 
originally  made  in  favour  of  the  present  Appellant? 

WHiat  took  place  wa.s  this.  The  original  Debtor  died.  The  Appellant  desired 
to  have  the  benefit  of  his  judgment  against  the  heir,  or  heirs-at-law  of  the  Debtor. 
In  this  state  of  things  he  applied  to  the  Judge  for  process  of  execution  againfst 
the  Respondents  as  heirs,  and  on  the  26th  of  December,  1861,  this  application  was 
made  to  assume  the  form  of  a  cause.  It  was  marked  and  described  as  No.  106  of 
1861,  and  was  sent  by  the  Judge  to  the  Principal  Sudder  Ameen,  who  directed  the 
usual  notices  to  issue.     It  is  the  history  of  that  cause  which  we  have  to  trace  for  the 
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purpose  of  seeing,  whether  it  was  kept  alive,  or  whether  it  became  at  any,  and  what. 
stage,  inoperative. 

On  the  24th  of  January,  1862,  the  Nazir  of  the  Court  made  liis  report  that  another 
Oflicer.  a  Peon,  had  gone  to  the  place  stated,  and  searched  for  the  Judgnientrdebtors, 
hut  was  unable  to  find  them,  and  had  affixed  the  notice  in  a  particular  way,  and 
served  it  upon  the  village  Watchman.  Then,  in  February,  1862,  the  next  month, 
the  Respondents  filed  a  petition  of  objection.s  lx?fore  the  Principal  Sudder  Anieen. 
not  disputing  the  service  of  the  notice,  but  objecting  to  execution  proceeding  on  the 
grounds,  that  it  was  barred  by  limitation,  and  that  no  estate'  of  the  Judgment- 
debtor  had  come  into  their  possession.  There  was,  therefore,  a  litix  con-testatio 
between  the  parties  to  this  suit,  the  representatives  of  Defendants  to  the  suit  appear- 
ing, and  contesting  the  right  of  the  Plaintiff  to  have  the  benefit  of  the  execution 
[487]  against  the  original  Defendant.  In  March,  1862,  without  any  delay,  the 
Appellant  put  in  a  petition  by  way  of  answer  to  the  petition  which  the  Respondents 
,ad  put  in,  contesting  the  allegations  in  point  of  law  that  the  Respondents  had  made. 
In  that  state  of  things,  both  parties  having  placed  their  view  of  their  respective  cases 
Dpou  record,  on  the  4th  of  March,  1862,  the  Principal  Sudder  Ameon  ordered  that 
on  the  last  petition,  if  there  were  no  objection,  tlie  notice  of  sale  should  be  drawn 
up  in  due  order  :  and  it  appears  that,  following  upon  this,  on  the  2nth  of  November, 
1S62,  a  species  of  hearing  was  brought  on  liefore  the  Principal  Sudder  Ameen,  for 
the  purpose  of  discussing  all  or  some  of  the  allegations  which  had  been  made  in  theoe 
petitions,  and  it  was  then,  upon  that  day,  the  29th  of  November,  1862,  that  the 
Principal  Sudder  Ameen  pronounced  his  opinion  as  follows:  "Whereas  the  heir 
of  the  Judgment-debtor  is  a  respectable  woman,  the  final  proc'ess  cannot  be  issued 
against  her.     Let  the  number  of  the  suit  be  struck  off  from  this  record,  at  present." 

Now,  I  pass  by  the  question,  whether  that  was  meant  to  be  a  final  judgment, 
or  only  a  temporary  delay  interposed  in  the  proceeding  of  the  suit,  and  I  will  sufipose, 
for  the  purpose  of  argument,  that  it  was  meant  to  he  a  final  judgment.  It  was  a*: 
this  point,  and  at  this  point  for  the  first  time,  that  the  suit,  which  up  to  that  time 
had  been  pending,  was  disposed  of  by  any  Order  of  the  Court,  and  up  to  that  time 
there  appears  certainly  to  have  been  no  delay  on  the  part  of  either  side.  It  was 
prosecuted  bona  f^de,  and  defended  bona  fide  \  and  it  appears  to  their  Lordships, 
that  so  long  as  that  process  was  going  on,  so  long  as  there  were  these  allegations  and 
counter-allegations,  [488]  as  to  the  right  to  revive  and  prosecute  the  degree,  there 
was  a  pending  proceeding,  and  it  would  have  Ijeen  out  of  the  power  of  the  Api)ellant 
to  have  done  anything  but  wait  for  the  result  and  the  Order  of  the  Court  upon  that 
pending  proceeding. 

Their  Lordships,  therefore,  were  the  case  not  affected  l\y  any  authority,  or  by 
any  prevalent  course  of  practice  in  India,  would  have  no  hesitation  whatever  in 
holding,  that  there  was  here  a  proceeding  to  keep  in  force  a  judgment,  decree,  or 
order  originally  made:  that  that  proceeding  was  pending  every  day  of  the  time 
until  it  was  disposed  of  on  the  29th  of  November,  1862,  liy  the  Order  to  which  I 
have  referred. 

But  it  has  lieen  suggested  in  the  judgment  of  the  Court,  in  the  present  case, 
that  the  matter  is  affected  by  a  former  decision  of  the  Court  in  India,  Gowoo 
Doss  Auckholee  v.  Modhoo  Koondoo  (6  W.R.  Mis.  98),  which  had  led  to  a  conclusion 
different  from  the  one  which  we  have  expressed.  Their  Lord.ships  have  referred 
to  the  case  relied  upon,  and  they  desire  to  say,  that  they  see  no  reason  whatever  to 
find  fault  with  the  decision  in  that  case.  That  case  appears  to  have  laid  down  this 
rule,  that  all  acts  done  either  by  the  Court,  or  by  an  Officer  of  the  Court,  or  bona 
fide  by  the  Applicant  for  enforcing  the  decree,  or  keeping  it  in  force,  would  satisfy 
the  term  "  some  proceeding  "  in  the  20th  section  ;  but  then  the  Court  go  on  to  qualify 
that  by  saying,  that  there  might  be  things  done  by  the  Court,  or 
there  might  be  things  done  by  the  party  whicli  might  appear  at 
first  sight  to  be  steps  taken  in  execution  and  prosecution  of  his  right,  but  which 
really  might  be  done  in  such  a  way  as,  so  far  from  showing  diligence  or  [489] 
vigilance  on  his  part,  might  be  so  tainted  with  want  of  good  faith  that  they  would 
lead  to  a  totally  opposite  conclusion  :  and  in  the  particular  case  before  tiie  Court, 
they  found  that  there  had  been  an  application  made  to  exeeute  the  decree,  that 
that  had  been  pending  for  a  considerable  time  before  the  Court,  and  had  ultimately 
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been  di>uiissod  by  tlie  Court  itself  by  an  act  of  the  Court  for  want  of  prosecution; 
and  apjilyinfj  other  ;4oneral  observations  to  tliat  ease,  tliey  appear  to  have  arrived 
at  Mie  eonelusioM.  tliat  the  circuiustance  tliat  there  had  l)een  a  want  of  diligence 
whicii  oblif^ed  the  Court  to  dismiss  the  suit  for  want  of  prosecution,  made  the  act  of 
the  Cf^urt  there  not  to  be  an  act  wliich  could  satisfy  the  expression  "  some  pruceed- 
iiig  "  -witliin  the  "iOth  section. 

Their  Lordships  see  no  reason  wliatever  to  disapprove  of  that  decision.  It 
would,  as  it  has  been  pointed  out,  be  a  very  strange  result  sliould  the  mere  chronicling 
or  recording  l>y  the  Court  of  the  fact  that  there  had  been  delay  and  laches  on  the 
part  of  the  litigant,  such  as  obliged  them  to  strike  the  suit  off  the  tile,  if  that  act 
of  the  Court  done  under  such  circumstances  were  to  redound  to  the  benefit  of  the 
Litigant,  and  to  enable  him  to  say  that  he  had  been  using  due  diligence  within  the 
period  of  three  years.  Not  in  any  way  disap])roving,  therefore,  of  the  decision  to 
which  we  liave  been  referred,  their  Lordships  are  of  opinion  that  in  the  present 
case  the  proceeding  which  has  been  taken  were  within  three  years  after  the  Order 
of  the  Principal  Sudder  Ameen  of  the  29th  of  November,  1862,  was  made.  We, 
therefore,  will  humbly  recommend  to  Her  Majesty  that  the  Order  should  l>e  reversed, 
and  that  the  Ajipellant  should  have  his  costs  of  this  appeal. 

[Followed   Kristo   Ki'iiliiir  Roy   v.   KajaJi    liurrudaraunt    Emj.    1872,    14    Moo.   Ind. 

App.   465.] 
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SINGH,  BkRA.Y>OOR,— Respondent*  [July  14,  1870]. 

On  appeal  from  the  Hirjh  Court  of  Judkatwre  at  Fort  William,  in  Bengal. 

A  Plaintiff  sued  for  possession  of  lands  and  mesne  profits.  By  an  Order  in 
Council  made  on  the  appeal,  the  suit  was  remitted  to  India,  and  it  was  ordered, 
that  the  Court  below  should  direct  possession  to  be  given  the  Plaintiff.  On 
petition  to  the  High  Court  for  execution,  and  to  carry  out  the  Order  in  Council, 
the  petition  prayed  for  possession  of  the  lands  and  also  mesne  profits.  The 
Judge  ordered  possession  to  be  given,  but  refused  to  order  mesne  profits, 
on  the  ground,  that  in  the  Order  in  Council  there  was  no  direction  with 
respect  to  mesne  profits.  Held  (reversing  so  much  of  the  Order  of  the  High 
Court  as  refused  mesne  profits),  that  the  Order  in  Council  decreeing  posses- 
sion carried  by  its  own  force  the  right  to  the  mesne  profits. 

This  appeal  was  brought  from  an  Order  made  by  a  single  Judge  of  the  High  Court 
at  Calcutta,  by  whicli  the  Appellant's  application  for  possession  and  wasilat,  or 
mesne  profits,  of  certain  lands,  which  had  been  decreed  to  him  by  an  Order  in  Council, 
dat«d  the  29th  of  June,  1865,  was,  so  far  as  related  to  mesne  profits,  refused,  on  the 
ground  that  in  the  Order  in  Council  decreeing  possession,  of  which  execution  and 
mesne  profits  were  sought,  there  was  no  direction  contained  as  to  mesne  profits  (see 
case,  10  Moore's  Ind.  App.  Cases,  pp.  81,  112). 

[491]  By  the  Order  in  Council  made  on  the  appeal,  it  was  declared,  that  the  Ap- 
pellant was  "  entitled  to  the  mouzahs  Gourmahee  and  Goruckpore,  and  the  lands 
comprised  therein  and  belonging  thereto,  and  to  all  such  other  parts  of  any  of  the 
lands  in  question  in  the  suit  as  are  not  comprised  in  the  settlement  of  Havalee,  and  to 
declare  tliat  the  settlement  comprises  only  the  measured  area  of  12.3,207  beegahs, 
and  to  so  much  of  any  of  the  land  in  dispute  as  upon  the  inquiries  after  directed  may 
appear  to  belong,  or  be  properly  attributable,  to  the  Bunker  and  Boondee  Mehals 
in  the  pleadings  mentioned,  or  to  the  Ghauts  of  which  the  same  in  part  consist,  and 
that  the  rights  of  Havalee  in  respect  of  Bakum  do  not  extend  beyond  the  129  beegahs 
and  19  biswahs  mentioned  in  Beadon's  settlement,  and  which  are  included  in  the 
123,207  beegahs,  and  that  the  High  Court  of  Judicature  do  inquire  what  is  the  nature 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph  Napier, 
Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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and  character  of  the  Bunkur  and  Hoondee  Mehals,  and  of  the  Ghauts  coin|>ri8ed 
therein  respectively  which  are  included  in  Piron's  settlement,  and  are  tlierein  esti- 
mated S.  Rs.  1116;  and  whether  the  same,  or  any,  and  which  of  them,  included 
any,  and  what  part  of  or  any,  and  what  rij^ht  or  interest,  in  the  land  in  question  in 
this  suit;  and  to  declare  that  so  much  of  tlie  land  in  question  in  this  suit  as 
may  upon  such  inquiry  appear  to  he  conqirised  in  the  said  Bunkur  and 
Boondee  Mehals,  or  (Ihauts,  belongs  to  Havalee,  and  that  the  Appellant  is  entitled  to 
recover  the  residue  of  the  lands  in  question,  and  to  direc't  the  Court  to  proceed  in  the 
suit  as  upon  the  result  of  such  inquiry  may  appear  to  he  just,  and  to  direct  any  costs 
of  the  suit  already  paid  to  he  refunded,  and  the  Court  to  deal  with  such  costs,  and  all 
other  costs  of  the  suit,  including-  this  ap])eal,  having  regard  to  the  declara-[492]-tions 
aforesaid,' and  to  the  result  of  the  said  inquiry  :  but  that  this  Order  is  to  be  without 
prejudice  to  any  jjroceedings  which  may  hereafter  be  taken  for  the  settlement  of 
Havalee." 

In  the  plaint,  the  Appellant  (the  Plaintiflt)  prayed  for  possession  of  the  lands,  and 
Rs.  25,000,  the  amount  of  mesne  profits,  and  for  further  mesne  profits  to  the  day  of 
getting  j)Ossession,  and  interest  to  day  of  payment,  and  one  of  tlie  issues  tried  in  the 
suit  was,  whether  his  claim  for  wasilat  was  ])roper  or  not.  Both  Court.s  in  India 
dismissed  the  suit.  On  appeal  the  Judicial  Committee  reversed  these  decrees  (see 
10  Moore's  Ind.  App.  Cases,  81),  and  remitted  the  suit  to  India,  subject  to  the  direc- 
tions embodied  in  the  before-mentioned  Order  in  Council. 

On  the  13th  of  March.  1865,  the  Appellant  presented  a  petition  to  the  High  Court 
at  Calcutta,  praying  for  execution  of  the  above  Order  in  Council,  and  that  the  High 
Court  would  pass  an  Order  for  delivery  of  possession  of  the  two  mouzahs,  so  decreed 
to  him,  and  for  pavment  of  wasilat  in  respect  thereof  as  claimed  and  estimated  in 
his  plaint. 

The  hearing  of  the  petition  came  before  Mr.  Justice  L.  S.  Jackson,  one  of  the 
Puisne  Judges  of  the  High  Court,  who  made  the  following  Order  :  "  Let  the  directions 
of  the  '^rder  in  Council  of  the  Privy  Council  be  carried  out,  possession  of  the  mouzahs 
specified,  to  I)e  given  to  the  Petitioners,  and  the  several  matters  specified  to  be  in- 
quired into  bv  the  Principal  Sudder  Ameeii  of  Bhaugulpore.  The  Petitioner  asks 
for  wasilat.  but  it  appears  to  me  that  this  Court  cannot  give  anything  beyond  what 
the  Privy  Council  in  its  decree  has  given." 

[493]  Against  this  Order  refusing  mesne  profits  the  present  appeal  was  brought. 
Sir  R.  Palmer.  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — The  original  suit  was 
brought  not  only  to  recover  possession  of  the  lands.  l)ut  also  mesne  profits  in  respect 
thereof  from  the  time  the  Appellant  was  deprived  of  possession  up  to  the  time  when 
such  possession  should  be  restored  to  him.  By  the  Order  in  Council  made  on  appeal, 
it  was  declared,  that  the  Appellant  was  entitled  to  the  two  mouzahs,  and  all  other 
the  lands  sued  for  as  were  not  included  in  the  settlement  of  Pergunnah  Havalee,  and 
decreed  possession  :  therefore,  the  Appellant  is  entitled,  as  a  consequence,  to  mesne 
profit*,  and  the  Judge  was  wrong  in  refusing  to  award  the  same.  In  carrying  into 
execution  the  Order  in  Council,  under  the  special  directions  therein  contained,  it 
is  apparent  that  the  High  Coui't  should  have  proceeded  in  the  suit  as  might,  upon  the 
result  of  the  inquiry  therein  ordered,  appear  just.  The  High  Court  was  competent 
to  order,  and  ought  to  have  awarded,  as  just  to  tlie  Appellant,  mesne  profits  in  respect 
of  such  portions  of  the  lands  as  he  should  he  found  entitled  to  under  the  Order  in 
Council. 

Mr.  Doyne,  for  the  Respondent. — The  fir.st  objection  is,  that  the  Appellant  has 
not,  under  the  Letters  Patent  creating  the  High  Court,  or  the  Orders  made  by  that 
Court,  a  right  of  appeal  against  an  Order  made  by  a  single  Judge  :  but  secondly, 
assuming  that  the  Appellant  has  such  right  of  appeal,  the  Order  of  the  High  Court 
[494]  was  correct,  as  it  was  not  competent  to  that  Court  to  add  to  the  Order  in  Council 
a  supplemental  Order  for  mesne  profits.  In  the  case  of  Di)Orgaperxaii(l  Roy  Choivdri/ 
V.  Tfinipersaiid  Roi/  Clunrdry  (8  Moore"s  Ind.  App.  Cases,  308),  it  was  decided  by 
Lord  Kingsdown  that  a  single  Judge  of  the  .Sudder  Court  was  not  competent  to  make 
a  supplemental  Order  for  wasilat,  upon  a  decretal  Order  of  the  Sudder  Court  merely 
decreeing  posssession.  That  was  according  to  the  Circular  Order  of  September 
11th.  1829  (ih..  315).  The  Courts  in  India  have  held  tiiat  the  Court  cannot  add  to 
or  depart  from  an  Order  in  Council,  or  decree  of  the  Superior  Court,  nor  can  an 
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Order  for  mesne  profits  be  imported  into  a  decree,  Jugd-eh  Narain  Singh  v.  Th-e  Court 
of  Wards  (3  \Y.  R.  Mis.  9). 

The  consideration  of  their  Lordships'  judgment  was  reserved,  and  now  pro- 
nounced by 

The  Kight  Hon,  Lord  Cairns  (July  15,  1870). — The  Appellant  in  this  case  originally 
sued  to  recover  from  the  Respondent  certain  villages  and  lands,  alleging  that  on  a 
true  adjustment  of  the  lx)undaries  they  belonged  to  the  Nizamut  Mehals,  and  not  to 
Haviilee.  He  claimed  also  mesne  profits.  The  suit  was  dismissed  by  the  Court 
of  First  Instance,  and  that  dismissal  was  confirmed  by  the  Sudder  Dewanny  Adawlut. 

Tlieir  Lordships,  on  whose  reconmiendation  the  Order  in  question  was  made, 
thought  tliat  this  dismissal  was  wjong,  and  in  an  ordinary  case  they  would  have  made 
the  final  decree  wliich  the  appellate  Court  [495]  in  India  ought  to  have  made.  Not 
Laving  n  aicrials  for  doing  tliis,  they  recommended  the  Order  in  Council  in  question, 
which  declared  the  Appellant  absolutely  entitled  to  the  villages  of  Gourmahee  and 
Goruckpore,  and  to  all  the  rest  of  the  land  in  dispute  which  was  not  comprised  in  the 
settlement  of  Havalce.  By  the  declaration  in  the  Order  in  Council  it  limited  Havalee 
to  12.3,207  beegahs,  including  129  beegahs  and  19  biswahs,  part  of  the  Beadon  settle- 
ment, and  so  much  of  the  land  in  dispute  as  belonged  to  or  was  attributable  to  the 
Bunkur  and  Boondee  Mehals.  It  then  directed  the  High  Court  of  Calcutta  to  make 
the  inquiry  necessary  to  understand  what  this  last-mentioned  land  was,  and  to 
proceed  in  the  suit  as  upon  the  result  of  such  inquiry  might  seem  just, — dealing 
with  the  whole  question  of  costs,  including  tlie  taxed  costs  of  the  appeal. 

Now,  in  this  state  of  things,  tlieir  Lordships  are  of  opinion,  that  the  Appellant 
might  well  have  waited  the  result  of  those  inquiries  and  accounts  before  applying 
to  the  High  Court  in  Calcutta  for  the  execution  of  the  earlier  part  of  the  decree  with 
reference  to  those  villages  to  which  he  was  declared  entitled  ;  and  their  Lordships 
also  are  of  opinion,  that  the  High  Court  at  Calcutta  might  well  have  declined,  if  they 
had  been  so  minded,  to  execut*  the  earlier  part  of  the  decree  until  they  had  completed 
the  whole  of  the  inquiries  and  accovints.  However,  the  Appellant  did  apply  to  the 
Court  for  the  execution  of  the  part  of  the  decree  wliich  related  to  the  two  villages 
of  Gourmahee  and  Goruckpore,  to  which  his  title  had  been  declared,  and  the  single 
Judge  of  the  High  Court,  on  whom  appears  to  have  devolved  the  duty  of  answering 
the  application,  was  willing  to  execute,  [496]  and  proceeded  to  execute  the  decree, 
so  far  as  regards  possession  of  these  two  villages.  He  stated  his  opinion  to  be,  that 
with  regard  to  mesne  profits,  inasmuch  as  the  Order  of  Her  Majesty  in  Council  had 
not  specifically  mentioned  anything  about  mesne  profits,  it  would  not  be  proper  for 
the  Court  in  India,  in  executing  a  decree,  to  make  any  Order  with  regard  to  the  mesne 
profits. 

That  Order  standing  would  of  course  be  an  impediment  hereafter,  even  after  the 
inquiries  directed  by  the  other  .part  of  the  decree  were  completed,  in  the  way  of  any 
application  by  the  Appellant  on  the  subject  of  mesne  profits  from  those  two  villages; 
and,  inasmuch  as  their  Lordships  are  of  opinion,  that  had  the  first  part  of  the 
Order  in  Council  .stood  alone,  it  would  have  been  one  of  the  consequential  directions 
proper  to  be  given,  to  ascertain  the  amount  of  mesne  profits  at  the  time  that  posses- 
sion of  the  villages  was  given,  they  think  that,  inasmuch  as  one  part  of  the  Order, 
namely,  that  with  regard  to  possession,  has  been  executed  by  the  High  Court,  every- 
thing connected  with  that  possession  should  be  executed  at  the  same  time. 

Their  Lordships  are  of  opinion,  that  the  right  to  mesne  profits  is  consequential 
on  the  declaration  in  the  Order  in  Council,  and  upon  possession.  They,  therefore, 
think  that  the  High  Court  should  proceed  to  ascertain,  either  itself  or  by  an  issue 
properly  framed,  to  be  ascertained  by  the  local  Court,  what  the  amount  due  to  the 
Appellant  for  mesne  profits  upon  these  two  villages  is.  They  will,  therefore,  humbly 
recommend  to  Her  Majesty  than  an  Order  should  be  made  to  that  effect ;  but,  ina.s- 
much  as  the  difiiculty  [497]  has  arisen,  partly  by  the  application  of  the  Appellant 
to  execute  the  decree  piecemeal,  and  partly  by  the  erroneous  apprehension  which  the 
Court  appears  to  have  entertained  of  the  effect  of  the  judgment  of  their  Lordships, 
their  Lordships  think  it  a  case  in  which  there  ought  to  be  no  costs  of  the  appeal  (see 
Rodger  v.  The  Comptoir  UEsrom-pte  de  Park,  7  Moore's  P.C.  Cases  (N.S.),  314,  as  to 
the  effect  of  an  Order  in  Council  carrying  by  its  own  force  interest). 
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SRI    GAJAPATHI    RADHIKA    PATTA    MAHA    DEVI    GATl\J,—Appeliant,    SRI 

GAJAPATHI  NILAMANI  PATTA  MAHA  DEVI  GARU.— Res/>oi,de>it;  and 

SRI  GAJAPATHI  RADHIKA  PATTA  MAHA  DEVI  CAIW— Appellant,  SRI 

GAJAPATHI  HARI  KRISHNA  DEVI  GARV —Respondent  *  [July  15.  1870]. 

On  appeal  from  the  High  Court  of  Jiuii-cature,  Madras. 

Disputes  having  arisen  respectiug  the  validity  of  the  marriage  of  A., 
a  Hindoo,  eitlier  without  caste  or  of  the  Soodra  class ;  the  two 
Sons  of  A.  each  claiming  to  be  legitimate,  the  one  against  the  other  as 
illegitimate,  to  avoid  litigation,  they  entered,  with  the  surviving  Widow 
of  A.,  into  a  family  arrangement  and  compromise  to  the  efiEect,  that  the  Sons 
were  to  be  equalh-  entitled  in  moieties  of  A.'s  estate,  provision  being  made 
for  maintenance  to  the  Widow,  but  the  division  was  not  to  take  efl'ect  until 
the  youngest  Son  was  of  age.  No  actual  partition  took  place,  and  the  youngest 
Son  pre-deceased  his  Brother,  who  died  in  possession.  Both  Sons  left  Widows, 
but  no  male  issue.  Held,  that  the  compromise  was  binding  on  the  Sons  and 
the  Widows  claiming  under  them. 
Held  further,  that  the  effect  of  the  agreement  and  compromise  was  to  constitute 
the  two  Brothers  a  divided  family,  and  the  succession  to  their  divided  estate 
was  governed  by  the  law  of  succession  in  respect  to  separate  estate,  and  that 
the  Widows  were  entitled,  on  the  death  of  their  Hu.sl)ands,  each  to  a  moiety 
of  the  estate. 

These  were  consolidated  appeiils  from  a  decree  of  the  High  Court  at  Madras, 
dated  the  22nd  of  April,  [498]  1«65.  overruling  the  decrees  of  the  Civil  Court  of 
Chicacole  made  in  two  suits,  numliered  respectively  C2  and  72  of  1861.  The  decree 
of  the  High  Court  in  both  suits  declared,  that  the  Tekaly  Talook  should  be  equally 
divided  between  the  Appellant  and  the  Respondent,  and  remanded  the  suites,  to  be 
treated  as  suits  for  the  administration  of  the  estate,  and  directed  that  the  Civil 
Judge  should  inquire  who  were  the  persons  entitled  thereto  according  to  such 
declaration,  and  that  he  should  make  all  the  Claimants  parties  to  that  inquiry. 

The  question  at  issue  in  both  appeals  was  the  same,  namely,  the  right  to  the 
Tekaly  Talook,  which  at  the  time  of  the  institution  of  the  suits  was  in  the  possession 
of  the  Appellant;  the  entirety  thereof  v?as  claimed  by  the  Plaintiff  in  the  suit.  No. 
62  of  1861,  and  as  to  one  moietv  thereof  was  claimed  by  the  Plaintiff  in  the  suit  No. 
72  of  1861. 

Suit,  No.  62  of  1861,  was  instituted  by  the  Respondent,  Sri  Gajapathi  Hari 
Krishna  Devi  Garu,  against  the  Appellant,  to  recover  possession,  with  mesne  profits, 
of  the  Talook,  which  had  been  placed  by  the  Revenue  authorities  in  the  possession 
of  the  Appellant,  upon  the  supposition  that  she  was  the  lawful  Widow  (which  was 
denied  by  the  Respondent),  and  [499]  as  such  sole  heir,  of  the  late  Zemindar  Gopin- 
adha  Devu,  the  Father  of  the  Respondent  by  another  Mother.  He  claimed  to  be 
entitled  to  the  entirety  of  the  Talook  as  the  only  legitimate  Son,  and  as  such  sole  heir- 
at-law  of  his  Father,  who  had  died  in  possession  of  the  Talook;  and  contended  that 
even  if  he  was  not  a  legitimate  Son,  as  alleged  by  the  Appellant,  yet  that  he  was  still 
entitled  to  succeed  as  heir-at-law,  being  the  illegitimate  Son  of  an  illegitimate  Father, 
who  was  either  a  Soodra,  or  of  no  caste.  He  further  pleaded,  in  support  of  his  right 
to  succeed  as  an  illegitimate  Son,  Koolachar  (family  custom)  of  the  Gauga  tribe, 
of  which  the  Respondent  was  a  member,  and  also  the  custom  in  the  Vodia  Zemin- 
daries,  his  Father  not  having  had  any  legitimate  Son  to  claim  in  preference  the  right 
of  succession.  The  Respondent  also  claimed  to  be  solely  entitled  to  succeed  as  heir 
to  the  Talook  under  a  deed  of  gift  made  in  favour  of  his  Father  and  the  latter's 
Brother,  Sri  Gajapathi  Krishna  Chendra  Devi  Garu  deceased,  and  a  subseijuent 
agreement  and  Razinamah,  the  substance  of  which  is  referred  to  and  set  out  in  their 
Lordships'  judgment,  made  by  the  two  last^mentioned  persons.     He  also  contended, 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  WiUiam  Colvile,  and  the  Right  Hon.  Joseph  Napier,  Bart. 
Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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that  the  Appellant  was  not  the  lawful  Wife  of  the  Respondent's  Fatlicr,  being  a  woman 
of  the  Kheteiy  or  Kshiitriya  caste,  and,  therefore,  l)6ing  such,  eould  not  contract  a 
leul  and  valid  inarriage,  according  to  Hindoo  Law,  with  a  man  who  was  an  outoaste, 
or  at  I>est  of  the  Soodra  caste,  such  as  the  Respondent's  Father,  Gopinadha  Uevu, 
was.  being  as  alleged  tlie  illegitimate  Son  of  a  low  caste  concubine  by  a  Kshatriya 
Fatlicr. 

On  tlie  other  hand,  it  was  contended  by  the  Appel-[500]-lant,  that  the  Respondent 
was  not  tlie  legitimate  Son  of  his  father,  and  that  neither  by  law,  nor  l)y  family 
or  local  custouK  could  lie  succeed  to  the  Talook  as  the  illegitimate  Son  of  his  Father, 
even  if  the  latter  had  been  also  illegitimate,  which  the  Defendant  denied.  She  also 
alleged  tliat  she  was  tlie  lawful  ^Yife  of  the  late  Zemindar,  whom. she  stated  was  of  the 
same  caste  as  herself,  viz.,  Kshatriya,  and  that,  therefore,  she  was,  failing  a  legiti- 
mate Son,  solely  entitled  to  succeed  as  his  Widow  and  heir  according  to  Hindoo  Law. 
It  was  further  contended  by  her,  that  while  she  rested  her  Husband's  right  to  the 
Talook  on  the  gift  of  the  step-mother,  and  the  agreement  of  her  step-sons — that  the 
Razinamah,  although  admitted  to  have  been  executed  by  the  two  Brothers,  was  not 
binding  upon  her,  so  as  to  deprive  her  of  her  right  to  succeed  him  as  Widow  and  heir. 

'Plic  Court  (Mr.  T.  J.  Knox  presiding)  gave  judgment  on  the  13tli  of  March,  1862, 
dismissing  tiie  suit  with  costs;  the  Judge  being  of  opinion  that,  for  all  purposes  of 
caste,  Gopinadha  was  of  sufficiently  pure  blood  as  to  be  deemed  a  Chetrya,  and  that 
the  Defendant,  as  his  lawful  Widow,  was  his  heir,  before  the  Plaintiff,  even  if  he 
was  the  Son  of  an  inferior  Wife.  In  the  Civil  Judge's  opinion,  his  Mother's  marriage 
form  was  not  the  Gandliarva  form  of  the  Country,  and  the  Plaintiff's  claim  was 
dismissed,  with  costs. 

Suit,  No.  72,  of  1861,  was  instituted  by  the  Respondent,  Sri  Gajapathi  Nilamani 
I'atta  Malia  Devi  Garu  in  the  same  Court,  in  which  .she  described  herself  as  the  sole 
Widow  and  heiress-at-law  of  Sri  Gajapatlii  Kiisnachendra  Devi  Garu,  against  the 
Appellant,  and  the  Respondent,  Sri  Gajapathi  Hari  [5011  Krishna  Devi  Garu,  as 
supplemental  Defendant,  claiming  to  be  entitled  to  a  moiety  of  the  Talook,  with 
mesne  profits,  as  having  been  apportioned  to  and  enjoyed  by  her  late  Husband 
during  his  lifetime,  under  the  Razinamah  admitted  to  have  been  made  between  her 
late  Husband  and  Gopinadha  his  Brother;  and  the  plaint  alleged  that  a  division 
liad  been  made  by  them  of  the  family  jewels,  and  that  they  continued  to  live 
separately  ;  and  further,  that  they  were  never  constituted  a  joint  and  undivided 
Hindoo  family. 

The  Respondent,  in  defence,  stated  that  both  the  Plaintiff's  late  Husband  and 
the  Respondent's  Father  were  Sons  of  the  deceased  proprietor,  Padmanaha  Devu 
(iaru,  by  concubines,  women  to  whom  he  was  not  lawfully  married,  and  charged 
and  submitted  that  under  tlie  terms  of  the  Razinamah,  the  Respondent's  late  Father 
was  solely  entitled  to  the  entirety  of  the  Talook  on  the  death  of  his  Uncle  Krishna 
Chundra  Devi  Garu,  the  Plaiiitift"s  late  Husband,  and  that  under  the  same  instru- 
ment and  the  usage  prevailing  in  the  Odra  Zaniin,  he  was  entitled  to  succeed  his 
Father  in  the  possession  of  the  entirety  of  the  Talook. 

The  otlier  Defendant,  the  Appellant,  also  rested  his  defence  on  the  Razinamah, 
and  alleged  the  joinders  of  the  Brothers  ;  the  survivorship  of  her  Husband,  and 
contended  that  she  alone  was  entitled  to  succeed  as  his  heir  to  the  entirety  of  the 
Talook. 

By  the  decree  of  tlie  Civil  Judge  (Mr.  T.  J.  Knox)  he  held,  in  this  suit,  that  as 
the  Plaintift"s  Husband  was  one  of  an  undivided  family,  it  was  unnecessary  to  go 
furtlier  into  the  questions  wliicli  might  arise  as  to  [502]  wliether  the  Plaintiff's 
Husband  ever  adopted  a  Son,  whether  the  Plaintiff  was  a  legal  Wife,  or  what  property 
her  Husband  left,  or  wliether  her  Husband  and  his  Brother,  one  or  both  being  of 
no  caste,  did  form  an  undivided  family,  as  the  Plaintiff  liad  assumed  they  were  men 
of  caste,  and  was  beaten  on  her  own  grounds  ;  and  dismissed  the  suit  with  costs. 

Each  of  the  Plaintiffs  in  the  two  suits  respectively  appealed  against  the  decree 
dismissing  the  Plaintiff's  suit,  and  the  two  appeals  were  heard  together  by  Mr. 
Justice  Frere  and  Mr.  Justice  Holloway,  two  of  the  Judges  of  the  High  Court  at 
Madras,  when  judgment  was,  on  the  22nd  of  April,  1865,  pronounced  in  both  appeals, 
the  Judges  deciding  that  the  two  Brothers,  Gopinadha  and  Krishnachendra,  had 
each  posse.ssed  a  vested  iTiterest  in  a  half  share  of  the  Talook.  but  that  thev  had 
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chosen  to  provide  for  the  right  of  survivorship  by  their  agreement  contained  in 
the  Razinaniah,  and  that,  therefore,  the  decree  of  the  Civil  ,Tudj;e  was  wroiifj;.  and 
on  that  point  must  be  reversed.  The  material  part  of  tliis  judf^inent  was  in  tho.se 
terms:  — 

"Is  it  not  the  most  natural  eonstiiKtion  of  the  terms  of  tlic  Razinainah,  that 
the  property  shall,  in  case  of  the  failure  of  male  issue,  be  divided  between  the 
regularly  married  Wives  and  the  ille<i:itiniale  children?  In  favour  of  the  illei;itiniate 
Sons  taking  something,  is  tlie  fact  of  tlieir  mention  in  this  place  at  all.  It  is 
necessary,  however,  to  observe  tliat  tliis  argument  is  not  .so  strong  as  to  a  sentence 
in  the  Peninsular  languages,  as  it  would  be  in  one  couched  in  any  of  the  Kuropean 
forms  of  s|)eech.  It  would  not  be  at  all  contrary  to  Telegu  idiom  to  insert  tins 
[503]  phrase,  merely  to  point  the  distinction  between  the  ])rovision  to  be  made  for 
tiie  Widows  in  case  of  the  existence  of  offspring  born  in  matrimony,  and  the  case  of 
the  existence  of  the  mere  offspring  of  concubinage  or  casual  connection.  We  are  of 
opinion,  however,  that  this  is  the  better  construction,  and  we  think  that,  so  reading 
it,  the  document  best  meets  the  combined  requirements  of  giammar  and  logic.  In 
the  sentence  there  are  two  nouns  in  dependent  clauses.  There  is  no  reason  for 
preferring  either  of  tliem  as  antecedents  of  the  pronoun  to  be  supplied.  Putting 
this  coiKstruction  upon  it,  the  whole  document  reads  reasonably.  If  legitimate  Sons, 
they  will  take,  and  the  excluded  W^ife  and  family  will  receive  maintenance.  If, 
as  niale  offspring  born  in  wedlock,  then  the  Wives  and  illegitimate  children  will 
divide.  It  is  to  be  observed  that  the  settlers  were  themselves  illegitimate,  and  there 
is  nothing  unnatural  in  the  provision  so  made.  Then  comes  the  question,  whether 
Gopinadha's  Wife  being  a  Kshatriya,  can  be  entitled  to  share,  because  the  marriage 
is,  as  is  contended,  illegal.  We  do  not  think  that,  even  if  the  marriage  were  illegal, 
the  argument  could  prevail,  because,  in  our  view  of  the  matter,  Gopinadha's  Wife 
would  take  as  persona  clesignata.  The  meaning  is,  the  women  to  whom  we  are 
united  by  a  regular  marriage  ceremony,  in  contradistinction  to  those  with  whom 
they  had  casually  or  more  permanently,  but  still  irregularly,  connected  themselves. 
Even  if,  therefore,  the  ceremony  of  marriage  did  not  really  constitute  a  valid  mar- 
riage, we  should  consider  this  woman  entitled  to  share,  because  united  to  Gopinadha 
Davu  by  a  regular  marriage  ceremony.  That  she  was  so  united,  lived,  and  was 
treated  as  his  Wife,  has  been  admitted  on  [504]  all  hands,  and  we  are  perfectly 
satisfied  that  .she  comes  both  within  the  words  and  the  meaning  of  the  settlement. 
We  think  also,  that  there  can  be  no  doubt  of  the  right  to  sue  of  the  persons  whom 
the  settlers  intended  to  benefit.  They  would  liave  that  right  if  the  settlement  had 
been  by  Will,  and  Wills  have  been  introduced  by  analogy  to  deeds  of  gift.  The 
decrees,  therefore,  in  both  these  suits  must  be  reversed,  and  a  declaration  made, 
that  in  the  true  construction  of  the  agreement,  the  estate  is  to  be  equally  divided 
between  the  Waives  and  the  Sons  born  in  concubinage  ;  the  Defendant  must  pay  the 
mesne  profits  upon  the  share  finally  found  to  belong  to  each  Plaintiff',  from  the  date 
of  filing  the  suit,  and  the  costs,  both  original  and  on  appeal,  in  suit  52  of  186-'). 
In  suit  26  of  1862,  there  will  be  no  costs.  The  Civil  Judge  will  inquire  who  are 
the  parties  entitled  on  this  construction,  and  will  make  the  present  parties  and  all 
other  Claimants  parties  to  tliat  inquiry.  This  direction  becomes  necessary,  because 
in  the  cour.se  of  the  argument  it  was  alleged  that  Krishnachendra  also  left  a  Son 
not  bom  in  wedlock.  The  suit  will  lie  treated  as  a  suit  for  the  administration  of 
an  estate." 

The  appeals  were  from  this  decree. 

Sir  R.  Palmer,  Q.C..  and  Mr.  Pontifex,  for  the  Appellant,  Sri  Gajapathi  Radhika 
Patta  Maha  Devi  Garu  ;  Serjeant  O'Brian  and  Mr.  S.  G.  Grady,  for  the  Respondent 
in  the  first  appeal,  Sri  Gajapathi  Nilamani  Patta  Maha  Devi  Garu;  and  Mr.  Leith, 
for  the  Respondent,  Sri  Gajapathi  Hari  Krishna  Devi  Garu,  the  Respondent  in  both 
appeals. 

[505]  It  was  contended  by  the  Appellant,  first,  that  she  was  the  lawful  wife 
of  the  late  Zemindar,  and  as  his  Widow,  she  wa.s,  failing  legitimate  Sons,  entitled 
to  succeed  by  the  Western  School  of  Hindoo  law  ;  and  secondly,  th'at  she  was  not 
bound  by  the  Razinamah,  to  which  she  was  no  party. 

Upon  the  question  of  legitimacy,  and  the  right  of  succession  to  the  Talook,  or, 
in  the  event  of  the  marriage  being  void,  the  right  of  illegitimate  Sons  to  succeed. 
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the  following  cases  were  cited:    Chuoturya  Run-  Murdun  Syii   v.  Sahub  Puihulad 
Syn  (7   Moore's  Ind.   App.   Cases,    18,   45);  Mahomed  Banker  lloossaUi  Khan   v. 
Skwfowi  Nissa-  Beyuin  (8  Moore's  Ind.  App.  Cases,   136);  Inderun  V alungy-pooly 
Taver  v.  liamaMiumy  I'andia  Taiaver  (ante  [13  Moo.  Ind.  App.],  p.  141). 
Their  Lordships'  judgment  having  been  reserved,  was  now  delivered  by 

The  Right  Hon.  Lord  Cairns  (July  29,  1870). — These  are  appeals  from  a  decree 
of  the  High  Court  of  Judicature  at  Madras. 

'Die  property  which  is  the  subject  of  litigation  is  called  the  Tekaly  Talook.  This 
property  was  acquired  by  purchase  by  one  Pathraanaha,  described  hereafter  as  the 
common  ancestor.  A  l^ady,  described  as  his  principal  'Wife,  by  whom  he  had  no 
issue,  survived  him.  He  left  also  two  Sons  by  different  Mothers.  Between  the 
elder  of  these  Sons,  named  Gopinadha  Davu,  and  his  Father  a  quarrel  of  long 
standing  existed,  which  continued  to  the  time  of  [506]  the  death  of  the  latter. 
Gopinadha  Davu  was  at  that  time  thirty-six  years  old  ;  he  did  not  live  with  his 
Father,  and  was  absent  at  the  time  of  his  death. 

The  comjmon  ancestor  left  also  a  younger  Son  named  Khrishna,  who,  at  the 
death  of  his  Father,  was  a  child  about  seven  years  of  age.  This  boy  appears  to 
have  been  treated  by  his  Father  as  legitimate.  The  legitimacy  of  both  Sons  was 
doubted  by  the  Collector  of  the  District,  who,  at  the  death  of  their  Father,  placed 
the  above-described  Widow  in  possession  of  the  Talook  by  way  of  a  temporary 
arrangement  for  the  management  and  protection  of  the  family  estate,  and  with 
a  view  to  the  interests  of  the  Government,  in  the  collection  of  the  revenue. 

The  doubts  about  the  legitimacy  of  these  Sons,  which  the  Collector  entertained, 
may  have  had  their  origin  in  the  nature  of  the  marriages  contracted  by  the  common 
ancestor  with  their  respective  Mothers,  which  were  in  the  Gandharva  form,  and  in 
the  alleged  difference  of  caste  between  the  common  ancestor  and  his  Wives,  the 
Mothers  of  these  Sons.  This  irregularity  was  supposed  by  some  persons  to  render 
the  progeny  of  such  marriages  illegitimate. 

Whatever  was  the  origin,  and  whatever  the  weight  of  these  doubts  concerning 
the  legitimacy  of  the  Sons,  or  of  either  of  them,  it  is  at  least  certain  that  they  were 
grave  enough  to  lead  to  the  family  arrangement  about  to  be  stated. 

Supposing  the  Sons,  or  either  of  them,  to  have  been  legitimate,  the  Widow  would 
have  been  entitled  to  maintenance  only.  Had  both  the  Sons  been  illegitimate,  their 
claim,  unless  some  special  custom  governed  the  case  (which  is  not  in  proof),  would 
have  been  to  maintenance  only.  In  this  last-named  [507]  case,  the  Widow  would 
have  had  the  ordinary  estate  of  a  Hindoo  Widow. 

As  each  Son  asserted  his  own  legitimacy,  and  denied  that  of  the  other,  the 
dispute,  unless  adjusted  and  settled  amicably,  would  probably  have  led  to  litiga- 
tion, and  as  the  estate  was  already  an  embarrassed  one,  the  Collector,  not  without 
reason,  represented  such  litigation  as  likely  to  involve  the  ruin  of  the  family. 

The  management  of  the  estate  under  the  Widow  was  not  prosperous.  The  Col- 
lector proposed  to  her  to  place  the  estate  under  the  management  of  the  elder  Son, 
of  whom  he  appears  to  have  entertained  a  favourable  opinion.  The  Widow  is 
described  as  at  enmity  with  the  elder,  and  favourable  to  the  younger  Son.  The 
Collector's  advice,  which  was  undoubtedly  directed  to  the  preservation  of  the 
family  property,  was  adopted,  and  if  reluctantly  adopted,  it  was  nevertheless  acted 
on  by  the  members  of  the  family.  The  Collector  had  advised  a  compromise,  and  in 
consequence  of  this  advice  and  suggestion,  the  Lady  addressed  a  petition  to  the 
Collector,  dated  the  26th  of  November,  1838.  In  her  petition  she  stated,  that  she 
had  that  day  made  a  settlement,  reconciled  both  her  Sons,  and  caused  an  inter- 
change of  agreement  between  them  to  the  effect  that  they  were  equally  entitled  to 
the  Talook  which  belonged  to  her  Husband.  Her  petition  then  proceeded  to  state 
further  terms  of  this  arrangement,  to  the  effect  that  the  management  should  be 
held  by  Gopinadha  until  Krishna  attained  his  majority;  that  on  the  younger 
attaining  his  majority,  the  elder  should  give  up  a  moiety  to  the  younger  as  his 
own,  and  retain  a  moiety  for  himself.  It  prayed  that  the  sale  of  the  zemindary 
might  [508]  be  stayed,  and  possession  given  to  Gopinadha  of  the  Talook.  The 
petition  also  contained  a  statement  of  the  allowances  to  be  made  to  herself  and  the 
Sons,  and  of  some  minor  matters  not  material  to  the  decision  of  this  appeal. 
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This  agreement  constituted  the  basis  of  vlie  coniproinise  suggested,  it  amounted 
to  a  family  arrangement  entered  into  for  the  preservation  of  the  estate  ;  and  though 
the  younger  Son  was  a  minor  at  the  time,  he  ratified  it  at  full  age,  and  became 
bound  from  its  date  by  all  its  terms. 

The  construction  and  eti'eot  of  this  agreement  will  be  afterwards  considered. 
The  agreement  was  atied  upon  until  tlie  younger  ,Son  reached  his  majority. 
That  was  the  period  originally  fixed  for  the  actual  division  of  the  estate,  and  its 
seiiarate  possession  in  moieties.  At  that  time,  the  actual  division  of  the  estate 
was  judged  by  the  Sons  to  be  inexpedient,  and  it  was  further  postponed.  Another 
document  was  at  this  time  executed  between  the  two  Sons,  bearing  date  the  24th 
Jul)\  184i.  This  dociunent  stated  that  disputes  existed  between  them  respecting 
the  ancestral  property  in  cash,  the  division  of  the  Talook,  and  the  accounts  of 
receipts  and  disbursements  of  the  Talook.  It  stated  that  they  had  addressed  .several 
Arzees  (petitions)  to  the  Collector,  that  he  had  explained  to  them  the  circumstances, 
and  then  it  proceeded  to  state  ''  the  terms  for  our  future  guidance." 

This  document  does  not  state  any  new  compact  or  agreement  to  have  been  formed 
to  vary  the  essential  terms  of  the  original  compromise,  but  .seems  ratiier  to  have 
been  designed  as  supplemental  to  it,  and  made  with  a  view  to  carry  out  its  pro- 
visions con-[509]-formably  to  the  Collector's  explanations  with  such  variations  of 
detail  as  the  convenience  of  the  parties  required.  After  stating  certain  incon- 
veniences, which  would  result  from  an  inuiiediate  division  of  the  Talook,  it  jirovides 
''  that  the  division  should  be  postponed  at  pre.sent,"  but  the  reason  assigned  is  to 
avoid  the  probability  of  loss  from  a  present  division.  Consequent  on  that  postpone- 
ment it  contains  some  provisions  as  to  equality  of  rank  and  dignity  between  the 
Sons,  whilst  the  elder  retained  the  ostensible  headship,  but  it  provides  that  the 
affairs  of  the  Talook.  or  zemindary,  should  be  managed  by  both  unanimously. 

A  document  of  this  character  between  natives  should  not  be  construed  narrowly, 
by  a  strict  interpretation  of  the  literal  meaning  of  the  words.  Its  object  and 
general  spirit  are  the  best  keys  to  the  interpretation  of  language  probably  not  verv 
carefully  studied. 

The  second  clause  of  this  document,  if  it  were  construed  literally,  would  appear 
to  give  the  Talook,  in  the  event  of  the  death  of  the  younger  Son,  to  such  of  the 
lawful  Widows  as  shall  have  male  issue  :  but  as  such  a  disposition  would  at  once 
contravene  the  ordinary  rules  of  devolution  of  Hindoo  property,  and  not  be  in 
accordance  with  the  usages  of  Hindoos,  and  as  there  is  no  mention  of  any  change 
of  intention  as  to  the  proprietary  right,  a  construction  which  would  postpone  male 
issue  to  their  mothers,  is  obviously  inadmissible. 

The  document  provides  also  that  Khrishna,  after  the  death  of  his  elder  Brother,- 
shall  be  recognized  as  the  Zemindar  of  the  whole  Talook. 

This  provision  might  take  effect  without  any  [510]  substantial  alteration  of  the 
terms  of  the  first  agreement.  It  is  consistent  in  its  terms  with  a  custom  prevalent 
in  some  properties  in  this  part  of  the  country.  The  headship  in  such  cases  is 
constituted  in  one  member  of  a  family,  whilst  the  beneficial  enjoyment  of  the  pro- 
ceeds may  be  shared  w^ith  the  other  members.  It  by  no  means  follows,  even  from 
the  literal  terms  of  that  section,  that  either  Brother  deliberately  agreed  to  exclude 
his  own  male  issue  if  he  had  any,  as  sharers,  during  the  survivorship  of  tlie  otlier 
Brother.  This  clau.se  contains  a  further  provision,  about  which  considerable  doubt 
has  been  entertained,  both  as  to  the  true  translation  of  the  words  and  its  legal 
effect.  This  clause  states  an  alternate  contingent  provision  consequent  on  the 
failure  of  legitimate  male  issue  by  the  Widows  of  both  Sons  :  it  provides  that  the 
Talook  shall  be  divided  in  equal  shares,  if  there  be  Sons  born  out  of  wedlock.  This 
agreement  further  provides,  that  Rs.  100  a  month  shall  be  paid  of  the  zemindary 
to  the  family  which  shall  have  no  title  to  the  Talook  ;  but  it  contains  no  declaration 
of  the  cause  of  cessor  of  interest,  so  as  to  show  in  what  event  they  thought  such 
exclusion  might  arise.  It  is  to  be  observed,  further,  that  there  is  no  express  gift 
to  illegitimate  issue,  and  that  the  time  of  the  division  of  tlie  Talook  on  that  con- 
tingency is  not  defined. 

The  younger  predeceased  the  elder  Son.     The  elder  retained  the  headsliip  and 
property  of   the   family  ;   there   was   no   one   entitled   to   dispute    it   with   him,    ac 
Khrishna  left  no  male  issue,  unless  the  family  had  lieen  a  divided  one,  in  which  casj 
P.C.  IX.  641  21 


XIII  MOORE  IND.  APP.,  511       ^KI  (JA.IAl'ATHI  RADHIKA  PATTA  MAHA  DEVI  GARU 

the  Widow  of  the  latter  would  have  been  entitled  to  her  Husband's  share.  She 
does  not  appear  to  have  preferred  any  [511]  claim  to  it  during  the  elder  Sou's  life- 
time ;  but  no  inference  unfavouralile  to  lier  subsequent  claim  should  be  drawn  from 
that  circumstiince  alone,  as  Hindoo  females  are  often  ignorant  of  and  unable  to 
assert  tlicir  rights. 

On  the  death  of  the  elder  Son,  a  dispute  arose  as  to  the  possession.  His  Widow- 
was  plated  or  preserved  in  possession  of  the  estate.  This  step  decided  nothing 
us  to  her  iiroi)rietary  right.  As  the  Widow  of  the  surviving  Brother,  apparently 
the  sole  jiroprietor,  she  was  rightly  placed  in  possession. 

Her  title  to  retain  and  enjoy  the  sole  possession  and  usufruct  was  disputed  Ijy 
the  Widow  of  Khrishna,  wlio  claimed  a  moiety  as  the  Widow  of  a  deceased  Brother 
in  a  divided  family.  She  preferred  her  suit  numbered  72  of  1861,  against  the 
present  Appellant,  the  Widow  of  the  elder  Son. 

Another  suit  was  brought  about  the  same  time  by  Hera  Khrishna  against  the 
same  Defendant,  which  suit  is  numbered  62  of  1861.  The  title  was  stated  to  be  as 
Son  of  the  la.st  Owner,  the  elder  Son.  He  claimed  the  whole  property,  stating  his 
title  either  as  a  legitimate  or  as  an  illegitimate  Son,  to  be  preferable  to  the  alleged 
title  of  either  Widow. 

In  suit.  No.  72,  the  Plaintiff  stated  the  property  to  be  divided,  and  that  allega- 
tion was  one  necessary  to  her  recovery. 

In  suit.  No.  62,  the  Plaintiff  declared  the  property  to  be  joint,  and  to  have 
become  solely  owned  by  his  Father  by  survivorship. 

The  Judge  dismissed  both  suits. 

Both  Plaintiff's  appealed  to  the  High  Court.  The  present  Appellant,  the 
original  Defendant  in  both  suits,  was  Kespondent  in  both  appeals. 

[512]  The  appeals  were  allowed  by  the  High  Court,  which  reversed  both  decrees 
below,  and  made  a  decree  declaring  each  Widow  and  the  Son,  Hera  Khrishna, 
whom  it  found  to  be  illegitimate,  to  be  entitled  in  equal  shares,  together  with  any 
other  illegitimate  Sons  of  either  Brother.  It  directed  the  suits  to  proceed  as  an 
administration  suit,  and  directed  inquiries  as  to  the  illegitimate  issue.  The  result 
of  this  inquiry  has  been  that,  two  other  illegitimate  Sons  having  been  reported  to 
exist,  the  estate  has  been  decreed  to  be  divided  into  five  shares,  to  be  enjoyed  equally 
by  the  two  Widows  and  three  illegitimate  Sons  respectively. 

From  this  decree  the  Widow  of  the  elder  Son,  the  original  Respondent  in  each 
suit,  has  alone  appealed. 

Much  of  the  evidence  which  engaged  the  attention  of  both  Courts  below,  may  be 
dismissed  from  the  consideration  of  their  Lordships. 

The  evidence  as  to  the  nature  of  the  marriages,  and  the  rules  or  laws  of  caste, 
together  with  the  consideration  of  the  effect  or  legitimacy  of  irregular  marriages 
between  persons  of  unequal  caste,  is  in  the  view  which  their  Lordships  take  of  this 
case  unnecessary  to  be  stated,  or  observed  upon. 

The  litigation  was  confined  to  persons,  all  of  whom  claimed  under  the  Sons 
respectively.  The  estate  was  taken  possession  of,  and  enjoyed  by  these  Sons,  under 
the  compromise  or  family  arrangement  before  stated.  That  compromise  pro- 
ceeded on  the  basis  of  legitimacy. 

Whether  both  Sons  were  legitimate,  or  only  one  legitimate,  and  to  whichever  of 
the  two  that  status  might  really  attach,  was  a  question  no  longer  material  to  the 
consideration  of  the  rights  devolving  to  persons  [513]  taking  under  that  compro- 
mise and  family  settlement,  by  which  the  xtafiix  assumed  was  to  be  taken  as  the  real 
state  of  the  family. 

Tlie  case  of  Abraham  v.  Abraham  (9  Moore's  Ind.  App.  Cases,  199),  shows  that  a 
family  ceasing  to  be  Hindoos  in  religion,  may  still  enjoy  their  property  under  the 
Hindoo  law ;  and  the  same  principle  is  applicable,  inter  se,  to  the  members  of  a 
Hindoo  family  entering  into  possession  of  an  estate  under  such  a  compromise  as 
that  which  took  place  in  this  family. 

The  Widow,  though  in  one  passage  she  terms  the  Talook  her  zemindary,  as  in 
a  certain  sense  it  was,  did  not  intend  to  convey,  and  did  not  in  fact  convey,  the 
property  to  the  Sons :  she  executed  no  deed  nor  instrument  of  gift  whatever. 
Neither  Son  admitted  his  illegitimacy,  nor  consented  to  take  a  g-ift  on  that 
admission.     The  Widow  accepted  maintenance,  and  surrendered  possession.     Pos- 
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session  was  taken  by  her  Sous,  upon  her  abandoniuont  of  the  estate;  and  this 
possession  was  taken  also  under  their  own  agreement,  which,  as  well  as  her  |ietition 
which  referred  to  it,  proceeded  on  an  acknowledgineul  coniiiiou  to  all  three  of  an 
antecedent  right  in  both  the  Sons  whom  she  describes  as  ■"  her  Sons."  She  liad  no 
estate  entitling  her  to  be  an  absolute  Donor,  in  any  view  of  her  position.  Whatever 
effect  this  transaction  miglil  have  as  against  heirs  of  the  common  ancestor,  after 
the  deatii  of  the  Widow,  it  bound  her  and  the  Sons,  and  all  claiming  under  them. 

These  instruments  do  not  purport  to  give  any  new  quality  of  descent  to  the 
Talook,  even  if  such  quality  were  capable  of  being  derived  from  the  agreement  of  two 
or  more  Owners.  There  is  no  evidence  to  show  [514]  that  the  nature  of  the  estate 
and  its  descendible  character  were  meant  to  be  affected  by  this  transaction. 

The  ca.se  depends  entirely  on  the  construction  of  the  petition  and  the  agree- 
ments before  referred  to.  The  Talook  itself  is  not  the  sole  subject  of  the 
arrangement.  A  reference  is  made  to  one  item — ancestral  cash,  as  forming  an 
element  of  dispute,  and  to  other  articles  of  property.  The  decision  appealed 
against  has  given  neither  Widow  a  jireference  over  the  other.  In  the  opinion  of 
their  Lordshijis.  the  High  Court  erred  in  making  the  illegitimate  Sons  sharers 
with  the  Widows,  and  their  Lordships  have  now  to  consider  tiie  more  ditticuk  part 
of  this  case,  whether  the  Widow  of  the  elder  and  surviving  Son  has  a  title  iiv 
survivt)rshi)i  to  the  whole  Talook. 

If  this  case  could  rightly  be  viewed  as  it  was  viewed  in  the  Court  of  First  Instance, 
as  one  governed  by  the  ordinary  presumption  in  Hindoo  Law,  that  family  projierty 
is  joint,  and  by  the  ordinary  law  of  the  place  where  this  Talook  was  situate,  as  to 
the  devolution  by  survivorship  under  such  failure  of  male  issue  as  occurred  in 
this  case,  the  decision  of  it  would  be  attended  with  no  difficulty,  and  the  decree  of  the 
Court  below  dismissing  the  Widow's  suit  would  have  to  be  restored  ;  but,  upon  this 
subject,  though  not  for  the  reasons  assigned  by  the  Judges  of  the  High  Court,  their 
Lordships  think  such  conclusion  inadmissible. 

Tlie  property  was  held  under  a  family  arrangement  which  silenced  disputes, 
but  contained  no  admission  that  such  disputes  were  without  foundation. 

Neither  Son  admitted  that  they  were,  inter  se,  antecedently  heirs  to  each  other 
in  the  then  state  of  [515]  the  family,  nor  admitted  a  right  of  succession  of  cither 
to  the  otlier  beyond  that  which  this  arrangement  itself  specifies. 

It  is  not  stipulated  in  terms  that  the  property  shall  be  enjoyed  as  that  of  a 
joint  undivided  Hindoo  family ;  nor  is  any  succession  by  Widows  on  the  true 
construction  of  the  instruments  provided  for.  The  documents  in  question  contain 
terms  some  of  which  are  consistent,  and  others  inconsistent,  witli  the  rights  to  the 
possession,  use,  and  enjoyment  of  an  undivided  estate. 

The  first  agreement  contains  in  the  first  condition  words  that  impart  division 
and  consequent  management.  Tliis  division  is  not  in  terms  referred  to  a  time 
subsequent  to  the  commencement  of  the  management  spoken  of.  The  next  sentence 
clearly  points,  on  the  majority  of  the  younger  Son,  to  an  actual  division  and  a 
possession  in  moieties.  It  jirovides  for  each  Son  (the  younger  being  a  mere  child) 
an  equal  present  income  by  way  of  maintenance,  and  further,  that  each  should  pay 
out  of  his  own  income  his  own  expenses  for  maintaining  his  own  ser- 
vants and  relations;  and  by  the  last  article  it  provides  for  an  equal 
division,  from  that  time,  of  such  surplus  as  might  exist  after  defraying 
all  the  outgoings  spoken  of,  which  are  to  fall  on  the  common  money. 
These  provisions  are  not  such  as  would  be  applicable  to  a  joint  Hindoo 
family  property.  On  the  other  hand,  it  seems  to  have  been  supposed  by 
both  Sons,  that  a  survivorship  by  one  would  or  might  exclude  the  family  of  the 
other,  and  there  are  several  other  provisions  which,  though  not  absolutely  incon- 
sistent with  mere  managership,  more  resemble  that  of  the  constituted  Manager  of  a 
joint  Hindoo  family. 

[516]  nie  second  agreement  recites  that  disputes  had  arisen  concerning  the 
ancestral  property  in  cash,  the  division  of  the  Talook,  and  the  accounts  of  the 
receipts  and  disbursements  of  the  Talook  :  it  proceeds  to  state  that  "  the  Collector 
having  sent  for  both  of  us  to  the  Nuzar,  and  communicated  the  circumstances  to  us, 
we  understand  the  same  ;  and  tlie  terms  for  our  future  guidance  are  hereunder 
specified.'"  This  language  is  certainly  more  consistent  with  disijutes  arising  out  of 
the  existing  arrangement  than  with  a  substitution  for  it  by  the  Sons  alone,  of  their 
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owu  autl.oiity,  of  some  new  terms  of  compromise.  The  disputes  seem  also  to  imply 
some  precedent  division  of  property  constituting  rights  in  a  surplus  after  receipts 
and  disbursements  are  accounted  for.  So  far  they  are  consistent  with  the  pro- 
visions of  the  first  agreement  as  to  the  division  of  any  surplus.  Again,  the  iifth 
article,  which  relates  to  future  debts;  the  sixth,  which  provides  for  the  division 
of  future  surplus  profits  of  the  Talook  ;  and  the  seventh,  which  refers  to  a  settle- 
ment in  respect  to  the  ancestral  money  and  the  money  already  acquired  fruiii 
the  Talook,  and  implies  a  division  of  tliese  funds,  are  all  inconsistent  with  the 
hypothesis  that  the  Brothers  were,  or  considered  themselves  to  lie.  members  of  an 
undivided  Hindoo  family. 

Nothing  is  stated  to  show  that  the  Talook  must  be  regulated  Ijy  one  law  of 
succession  and  the  rest  of  the  property  by  another.  .  It  seems,  therefore,  to  their 
Lordships,  more  proper  to  consider  the  provisions,  as  to  the  Talook,  as  regulated 
by  its  peculiar  nature,  and  influenced  by  the  necessities  of  its  proper  manageinent, 
and  the  maintenance  of  the  dignity  attached  to  it,  rather  than  as  furnishing  alone 
the  rule  for  the  [517]  solution  of  the  difficult  question  to  be  determined  lietween  the 
two  Widows. 

Tlie  construction  of  these  documents  is  beset  with  considerable  doulit  :ind  diffi- 
culty, but  their  Lordships  are  on  the  wiiole  of  opinion,  that  although  they  postpone 
indefinitely  the  actual  division  of  the  Talook  by  metes  and  bounds,  and  provide  for 
its  joint  management,  and,  in  certain  events  which  have  not  liappened,  for  its 
devolution  otherwise  than  by  the  law  which  regulates  the  succession  to  separate 
property,  they  nevertheless  contemplate  its  enjoyment  in  other  respects  by  the  two 
Brothers  as  by  members  of  a  divided  family,  and  the  actual  division  of  other  family 
property.  Their  Lordships  accordingly  think,  that  the  finding  of  the  High  Court 
that  the  Brothers  were  not  members  of  a  joint  and  undivided  Hindoo  family  must 
be  taken  to  be  correct.  It  follows  that,  at  least  wherever  the  agreements  have  not 
specifically  provided  for  the  contrary — even  assuming  that  tlaey  could  so 
provide — the  succession  to  this  property  must  be  governed  by  the  law  which  governs 
the  succession  to  separate  estate.  How,  then,  is  the  law  which  makes  each  Widow 
succeed  to  her  Husband's  share  aft'ected  by  the  terms  of  the  particular  instruments! 

Equality  between  the  two  Widows  is  consonant  to  the  expressed  desire  to  main- 
tain, as  far  as  possible,  equality  between  their  respective  Husbands.  The  exclusion 
of  Widows  by  male  legitimate  issue,  is  an  exclusion  which  would  prevail  equally  in  a 
divided,  or  undivided  family.  The  agreement  provides,  by  language  not  apt  nor 
correct,  for  the  devolution  on  Sons  of  lawful  Widows  :  in  case  one  has  male  issue, 
and  the  others  none,  a  preference  is  declared ;  but  [518]  where  each  is  childless,  the 
agreements  prefer  neither.  In  such  a  case,  then,  the  law  alone  can  regulate  the 
succession.  The  instruments  do  not  support  by  any  clear  expression  of  intention, 
the  claim  of  the  Widow  of  the  elder  Son  to  exclude  the  other.  There  is  no  ground 
for  confining  the  estates  of  the  Sons  to  life  estates.  The  mortgage  is  inconsistent 
with  that  view.  The  provisions  as  to  the  possession  of  the  Talook  alone  may  refer 
merely  to  the  titular  dignity,  and  ceremonial  usage.  The  equal  division  between 
Widows  and  illegitimate  Sons  is  not  likely  to  have  been  conceived  by  the  framers  or 
advisers  of  this  compromise. 

Their  Lordships  will,  therefore,  recommend  to  Her  Majesty  that  the  decree  (or 
decrees,  if  separate  decrees  iiave  been  made  in  the  two  suits)  of  the  High  Court 
of  the  22nd  of  April,  1865,  be  reversed,  and  that  in  lieu  thereof  a  decree  be  made 
in  suit,  No.  62,  of  1861,  affirming  the  decree  of  the  Zillah  Judge  of  the  13th  of 
March,  1862,  and  dismissing  the  appeal  therefrom  to  the  High  Court  with  costs; 
and  that  in  suit,  No.  72,  of  1861,  a  decree  be  made  declaring  that,  according  to  the 
true  construction  of  the  agreements  of  the  26th  of  November,  1838,  and  the  29th  of 
July,  18-li,  the  Widow  of  Gopinadha,  the  Appellant,  and  the  Respondent,  the  Widow 
of  Khrishna,  upon  the  deaths  of  Gopinadha  and  Klirishna  without  male  issue, 
became  entitled  from  and  after  the  deaths  of  Gopinadha,  as  Hindoo  Widows, 
each  to  one  moiety  of  the  estate  ;  and  decreeing  possession  of  the  moiety  claimed 
to  the  Respondent,  Nilamani  Patti.  but  without  costs.  The  High  Court,  in  executing 
Her  Majesty's  Order,  must  take  all  necessary  steps  to  undo  whatever  may  have  been 
done  under  the  [519]  decree  reversed  inconsistent  with  the  rights  thus  declared. 
Adverting  to  the  difficulties  occasioned  by  the  instruments  executed  bv  the  Brothers, 
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their  Lordships  tliink  there  sliould  be  no  costs,  us  between  the  Widows  either  in  the 
Courts  below,  nr  here  on  appeal. 


BABOO  BODHNARAIN  SINUH,  and  Others,— ^/;./;e//frH^-,-  BABOO  OMKAO 
SIN(4H,  and  Others.— Re.yM,i<le,its*  By  revivor,  A.IOODIIYA  PROSHAD 
SINGH,  and  Others,  representatives  of  BABOO  BODHNARAIN  SINGH,— 
Appellants ;  BABOO  OJIRAO  SINi;H,  and  ( Uhers.— /I'r.vyvo/u/f/irv  *  [Dee.  1 
and  2.  1870]. 

Insanity  by  Hindoo  Law  is  a  bar  to  inheritaiue  [L'i  Moo.  Ind.  App.  523]. 

The  heir  of  a  lunatic  is,  on  the  establishment  of  the  lunacy,  the  substituted 
owner  of  the  estate  [13  Moo.  Ind.  App.  Sl'.'iJ. 

Where  evidence  of  a  doubtful  admissibility  has,  under  the  loose  practice  of  the 
native  Courts,  been  received,  the  Judicial  Committee,  as  tlie  Court  of  last 
resort,  will  deal  with  the  case,  as  it  appears  to  them,  substantial  justice 
requires,  and  will  not  allow  any  mere  technical  objection  to  jiicvail  ns  to  its 
admissiliilit}'  [13  Moo.  Ind.  Ap]i.  5'_'9]. 

This  suit,  in  the  nature  of  an  action  of  ejectment,  was  instituted  by  the  Respon- 
dent. Balnio  thiuao  [520]  Singh,  as  Subarakar  (Managerj  of  and  for  his  Wife 
Mussumat  Sreebuttec,  a  lunatic,  against  the  Appellant,  Balwo  Bodlmarain  Singii, 
on  his  own  behalf,  and  also  as  guardian  of  his  Nephews,  Hurnarain  Singh,  Budrec- 
narain  Singli,  and  the  Respondent,  Roodurnarain  Singh,  in  the  Court  of  Zillah 
Bhaugulpore,  to  oust  the  Appellants  from  possession  of  a  moiety  of  certain  lands 
situate  in  Sircar  Tirhoot  and  Province  of  Behar,  which  by  a  deed  of  partition, 
dated  the  30th  of  April,  1802,  had  been  allotted  to  one  Teijnarain  Singh,  deceased, 
the  Father  of  the  lunatic,  as  his  one-third  share  of  the  family  ancestral  estate  ;  and 
mesne  profits,  and  one  moiety  of  certain  cattle  left  by  one  Mussumat  Indrabuttee, 
who  was  the  Mother  of  the  lunatic,  and  the  survivor  of  two  Widows  of  Teijnarain 
Singh. 

The  suit  was  founded  upon  the  allegation  in  the  plaint  that  the  lunatic  was  en- 
titled to  the  whole  of  such  moiety  as  heiress,  according  to  Hindoo  law,  of  her  Father 
dying  without  leaving  male  issue,  in  succession  to  his  two  Widows,  and  that  the  Ap- 
pellants had  dispossessed  her  of  a  moiety  thereof.  The  Appellants,  in  their  defence, 
claimed  to  be  entitled  to  the  property,  and  of  which  they  were  then  in  actual  posses- 
sion, under  an  Ikrarnamah  (agreement)  dated  12th  Pous  1267  Fuslee  (22nd  December, 
18511),  made  bv  them  and  tlie  Respondents,  Roodurnarain  Singh,  Pursorain  Singh, 
and  Bholonanth  Singh,  the  three  Sons  of  the  lunatic,  as  being  the  joint  heirs  of  their 
Grandfather,  Teijnarain  Singh,  and  also  of  their  Grandmother,  Mussumat  Indra- 
buttee (both  then  deceased),  their  Mother  having  been  by  reason  of  her  insanity  at 
the  time  of  the  death  of  her  Father,  Teijnarain  Singh,  incompetent  by  the  Hindoo 
law,  to  succeed  as  heir  to  [521]  the  property  of  either  of  her  parents.  The  agree- 
ment was  entered  into  with  the  object  of  carrying  out  a  family  settlement  and  com- 
promise of  disputes  which  had  been  previously  going  on  for  some  time  respecting 
the  several  alleged  rights  of  the  members  thereof  in  the  property  left  by  Teijnarain 
Singh,  which  disputes  were  between  his  Widows  and  Grandsons,  and  the  Appellants. 

The  chief  question  raised  in  the  Zillah  and  High  Courts  was,  whetiier,  jirevious 
to  or  at  the  time  of  the  death  of  Mussumat  Indrabuttee,  the  surviving  Widow  and 
heiress-at-law  of  Teijnarain  Singh,  Mussumat  Sreebuttee,  his  Daughter  and  only 
child,  was  a  lunatic,  and  insane,  in  which  case  she  would  have  been  incompetent  and 
incapable  of  inheriting  and  succeeding  as  heir,  according  to  Hindoo  law,  to  the 
property  ;  and,  in  consequence,  her  three  Sons  would  be  entitled,  ipsu  facto,  to  be 
substituted  heirs  of  their  Grandfather,  Teijnarain  Singh,  and  of  their  Grand- 
Present  :  Members  of  the  Judicial  Committee. — Tlie  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the 
Lord  Justice  Mellish.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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mother,  his  surviving  Widow  ;  and  as  siuli  iioirs.  iiititled  to  succeed  on  the  deatli  of 
his  Widow  to  the  jnoperty. 

The  Siidder  Aineen  of  Zillah  Bhaugulpore  (Syud  Mahomed  Wahadeen)  dismissed 
the  s;iit,  on  the  irrouud,  that  on  the  question  of  insanit}'  the  evidence  established  the 
fact  tiiat  Mussuinat  Sreebuttee  was  at  tlie  time  of  the  death  of  her  Mother,  and  long 
previously,  insane  and  a  confirmed  lunatic. 

On  appeal  the  High  Court  reversed  tlie  decree  of  the  Sudder  Anieen. 

Tlie  ofi'ect  of  (he  .ludgnient  of  the  High  Court,  delivered  by  Mr.  .Justice  Steer  and 
Mr.  .Justice  .Jackson,  on  the  10th  of  December,  lS6-"5,  was  to  hold,  that  the  only  question 
for  tlie  Court  to  decide  was,  whether  Mussuinat  Sreebuttee  was  at  the  time  of  her 
[522]  Mother's  death  insane,  so  as  to  be  incapable  under  the  Hindoo  law  of  succeed- 
ing' to  the  estate  :  and  that  the  burden  of  proof  being  on  the  Defendants,  they  had 
failed  to  prove  that  fact,  and  the  High  Court  decided  that  Mussumat  Sreebuttee 
succeeded  on  her  mother's  death  to  the  estate  of  Teijnarain  Singh. 

From  this  decree  the  present  appeal  was  brought. 

The  appeal,  which  was  confined  to  an  examination  of  the  evidence,  was  argued  by 
Sir  H.  Palmer,  g.C,  and  Mr.  Leith,  for  the  Appellants,  and  Mr.  Forsyth,  Q.C.,  and 
Mr.  J.  D  Bell,  for  the  Respondents. 

Upon  the  effect  of  evidence,  of  a  cliaracter  not  admissible  as  strict  proof  in 
English  Courts,  the  case  of  Unide  Rajuha  Raje  Bommarauze  Bahadoor  v.  tenunuxdiny 
Vencotailry  XaiJoo  (7  Moore's  Ind.  App.  Cases,  pp.  128,  137)  was  referred  to. 

Their  Lordships'  judgment  was  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile. — In  this  case  an  action  in  the  nature  of  an 
ejectment  was  brought  by  the  Respondent,  Baboo  Omrao  Singh,  as  the  Committee, 
and  in  right  of  his  Wife  (a  lunatic),  for  the  recovery  of  certain  parcels  of  land  which 
were  admitted  to  be  in  the  possession  of  the  Appellants.  The  plaint  also  asked  that  a 
certain  Ikrarnamah  should  be  set  aside.  Their  Lordships  may  at  once  dispose  of 
the  latter  question  by  saying  that  it  appears  to  them,  as  it  appeared  to  the  High 
Court  of  Bengal,  to  be  [523]  one  which  cannot  be  disposed  of  in  this  suit  ;  that  it  is 
a  question  which  can  only  be  determined  between  the  Appellants  and  the  persons 
who  are  named  as  their  co-Defendants  on  the  record.  Their  Lordships,  therefore, 
will  deal  with  the  case,  as  being  nothing  but  an  action  in  the  nature  of  an  ejectment 
for  the  recovery  of  the  lands  in  question  from  the  Appellants. 

The  title  upon  which  the  Plaintiff  sued,  is  based  upon  the  fact  that  his  Wife,  as 
the  Daughter  of  Mussumat  Indrabuttee,  the  last  surviving  Widow  of  one  Teijnarain 
Singh,  became  on  the  death  of  her  Mother  entitled  to  the  property  as  the  nest  heir 
of  her  Fatlier,  Teijnarain  Singh  ;  and  the  principal  issue  raised  in  the  cause  is, 
whether  that  I^ady  had  not  lost  her  right  to  inherit,  by  reason  of  her  lunacy.  It 
seems  to  be  admitted  on  both  sides  (the  point  has  not  been  argued  here,  nor  was  it 
argued  in  the  Court  below)  that  by  the  Hindoo  law,  if  she  was,  when  the  succession 
opened  to  her,  that  is  to  say,  on  the  death  of  her  Mother,  insane,  she  did  lose  her 
right,  and  that  it  passed  to  the  three  persons  who  are  mentioned  in  the  record  to 
be  her  Sons. 

The  sole  question,  therefore,  for  their  Lordships'  determination,  is  a  question  of 
fact,  whether  the  Lady  was  or  was  not  insane  at  the  time  of  her  Mother's  death,  or 
whether,  as  alleged  by  the  Plaintiff',  slie  became  insane  witliin  two  months  after  that 
event.  This  issue  of  fact  was  found  in  favour  of  the  Appellants  by  the  Court  of  First 
Instance,  the  Principal  Sudder  Ameen.  His  judgment  was  reversed  by  the  High 
Court  upon  certain  grounds,  and  it  has  teen  contended  before  their  Lordships  that 
those  grounds  are  unsatisfactory,  inasmuch  as  the  appellate  Court  has  given  undue 
weight  to  a  certain  document  which  had  been  admjitted  in  evidence  in  the  cause. 
Hence,  there  [524]  being  two  conflicting  judgments,  and  a  grave  question  touching 
the  weight  which  ought  to  be  given  to  a  particular  document,  it  has  fallen  to  their 
Lordships  to  deal  with  this  case  according  to  their  own  view  of  the  evidence  taken  in 
the  cause,  and  to  form  their  own  conclusions  upon  it. 

It  seems  to  their  Lordships  desirable  in  tlie  first  instance  to  consider  whether,  by 
reason  of  the  undue  weight  which  the  High  Court  gave  to  the  document  in  question. 
the  value  of  its  judgment  is  destroyed.  That  docunient  is  the  report  of  the  Moonsiff 
made  upon  the  application  for  the  appointment  of  the  Husband  as  Committee.     It 
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appears  that  within  two  months  after  the  death  of  Mussuiuat  Indrabuttee,  Baboo 
Oiiiiao  Singh  applied  to  the  Zillali  Judge,  under  Act,  Xo.  XXXV.  of  1858  of  the  Indian 
Legislature,  to  be  appointed  Conunittee  of  his  Wife,  alleging  licr  lunacy.  The  Act 
directs  that  in  case  the  party  lives  at  a  certain  distance  from  the  Sudder  station, 
the  Judge  shall  delegate  tiie  inquiry  to  a  local  Officer;  who  in  tliis  case  was  the 
Moonsiff.  The  local  Officer  has  to  report  to  the  Judge,  who  passes  the  final  Order  in 
the  case.  The  Act,  however,  contemjilates  only  the  question  of  lunacy  or  sanity  at 
the  time  of  the  inquiry  :  there  is  no  provision  in  tiie  Act  that  the  incpiiry  shall  extend 
to  the  ascertainment  of  tlie  period  at  which  the  alleged  lunatic  first  became  of 
unsound  mind. 

In  these  circumstances  the  .\ppellants.  wiio  liad  lung  been  [iressing  their  claims 
in  respect  of  this  i)roperty  against  the  other  branch  of  the  family,  tiiought  it  ex- 
pedient to  appear  as  Objectors  on  this  proceeding.     It  is  not  clear  that  tlie  Judge 
passed  any  Order  allowing  them  to  go  before  the  Moonsift",  but  in  some  way  or  other 
tiiey  appear  to  have  been  [525]  admitted  before  the  Moonsiff.     They  did  not  attend 
througlumt  the  inquiry,  and  they  failed  to  [iroduce  Witnesses  to  prove  that  the  Lady 
had    been    a    lunatic    from    the    time    at    which    they    alleged    she    became    so. 
or    at    any    time    before    the    death    of    Mussumat    Indrabuttee.         The     result, 
therefore,   was,  tliat  they   did   not  go   into  their  case  liefore  the   Moonsiff.        The 
Moonsiff,  on  the  other  hand,  took  evidence  on  the  part  of  the  Respondent,  who  was  seek- 
ing to  be  appointed  Committee,  and  came  to  the  conclusion  that  the  Lady  was  of  un- 
sound mind.  His  report  states  what  has  just  been  said  about  his  having  taken  the  evi- 
dence, and  then  contains  this  passage: — "  In  this  case  both  parties  acknowledge  the 
lunacy  of  Mussumat  Sreebuttee  :  but  the  dispute  between  them  is  on  this  subject.     The 
Applicant  writes  that  Mussumat  Sreebuttee  became  insane  in  the  month  of  Maugh, 
1267,  Fuslee,  subsequent  to  the  death  of  her  Mother,  Mussumat  Indrabuttee,  and  the 
Interveners  state  contrary  to  this,  that  she  has  been  a  lunatic  for  a  very  long  time, 
that  is  to  say  from  anterior  to  the  death  of  Mussumat  Indrabuttee,  her  Mother.     From 
the  evidence  of  the  Witnesses  which  have  been  produced  on  the  part  of  Applicant 
(from  No.  1  to  29).  it  has  become  known  that  Mussumat  Sreebuttee,  Daughter  of 
Mussumat  Indrabuttee,  deceased,  after  her  death,  became  insane,  in  the  month  of 
Maugh,  1267,  Fusly,  at  Mouzah  Dinnaree,  Pergunnah  Kundhour,  in  the  house  of  her 
■Husband,  and  that  she  continues  in  the  same  state  up  to  this  time.     From  the  evidence 
as  to  the  lunacy  taken  by  me  before  the  Interveners,  it  has  been  ascertained  that  the 
Mussumat  aforesaid,  is  quite  insane.       The  Interveners  have  produced  no  proofs 
before  me  from  which  it  may  be  learnt  that  the  Mussumat  aforesaid  has  been  insane 
for  a  greater  [526]  length  of  time."     This  report  having  been  made  to  the  Judge,  the 
Apjiellants  again  objected  before  the  Judge,  but  the  Judge  very  properly  held  that  he 
had  no  jurisdiction  to  decide  the  question  between  the  parties;  that  the  simple  issue 
•was  whether  Mussumat  Indrabuttee  was  a  person  possessed  of  any  property,  and  if 
so.  whether  she  was  sane  or  insane,  and  required  the  protection  of  a  Committee ; 
and  accordingly  he   appointed  the  Husband  Committee.     The  learned  Judge  who 
delivered  the  judgment  of  the  High  Court  seems  to  have  thought  that  the  evidence 
before  him  being  conflicting,  the  scale  was  turned  by  the  document  to  which  I  have 
just  referred.     He  says,  "  The  evidence  adduced  by  them  (the  Appellants)  is  not  only 
very  far  from  satisfactory,  but  it  is  directly  opposed  to  the  recorded  opinion  of  the 
Moonsiff  deputed  by  the  Zillah  Judge,  in  1860,  to  investigate  the  matter  of  Mussumat 
Sreebuttee's  lunacy."     It  appears  to  their  Lordships  that  if  he  meant  to  give  to  this 
finding,  what  we  do  not  think  lie  did  mean  to  give,  the  eft'ect  of  res  judicata  between 
the  parties,  he  was  clearly  wrong.     There  was  no  adjudication  by  anj'  competent 
Tribunal  upon  the  point  in  issue  in  this  suit.     The  Moonsiff'  had  no  jurisdiction  to 
decide  it  ;  nor  had  the  Appellants  in  strictness  any  locus  standi  before  him.     If,  on 
the  other  liand,  he  meant  to  say,  that  the  conduct  of  the  Appellants,  as  evidenced  by 
that  proceeding,  had  been  such  as  to  lead  to  an  inference  that  the  case  they  afterwards 
made  was  untrue,  he  seems  also  to  their  Lordships  to  have  given  an  effect  to  their 
conduct  which  it  does  not  fairly  bear.     All  that  appears  is,  that  they  went  unneces- 
sarily l>efore  a  Tribunal  which  could  not  have  decided  the  question  between  them 
and  the  opposite  party,  and  that  being  there  [527]  they  failed  to  produce  their  evi- 
dence.    Their  Lordships  are  of  opinion  that  it  is  neither  a  necessary  nor  a  legitimate 
inference  from  that  fact  that  the  evidence  which  the  Appellants  have  produced  in  this 
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suit  ought  not  to  be  delivered.  That  being  so,  their  Lordships  think  that  the  judg- 
ment of  the  Higli  Court,  whether  the  Judges  came  to  a  right  conclusion  or  to  a  wrong 
conclusion,  has  been  i>ut  upon  grounds  which  do  not  justify  that  conclusion. 

Their  Loidships  have  tiien  to  consider  the  effect  of  the  whole  evidence.  The  issue 
is  a  remarkably  simiile  one;  it  is  wiiether  this  Lady,  admitted  on  both  sides  to  be 
11  hinatic,  became  a  lunatic  between  the  death  of  her  Mother  and  the  period  at  which 
the  Husband  api)lied  to  be  appointed  Committee,- -that  is  to  say.  two  montlis  after- 
wards,— or  whether  siie  had  been  a  lunatic  for  some  considerable  period  before  tiie 
death  of  Mussumat  Indrabuttee.  Now,  their  Lordships  will  concede  that  the  burden 
of  proof  may  be  on  the  side  of  the  Appellants, — that  it  may  be  sufficient  for  the  other 
party,  in  proving  his  title,  to  prove  that  this  Lady,  now  a  lunatic,  but  who  certainly 
had  not  always  been  a  lunatic,  was  the  nearest  heiress  to  Teijnarain  Singh  ;  but  it 
is  evidently  a  burden  which  becomes  of  a  much  lighter  character  when  the  lunacy 
is  admitted  to  have  supervened  within  two  months  of  the  critical  time,  the  death  of 
Mussumat  Indrabuttee. 

Then,  anain.  the  case  of  the  Respondents  is  open  to  the  observation  which  has  been 
made  at  the  Bar,  that  if  it  is  true,  far  better  evidence  of  it  might  have  been  produced 
than  has  been  produced  by  the  Respondents.  For  instance,  if  the  woman  became  mad 
within  two  months  of  her  Mother's  death,  unc  would  suppose  that  that  madness  must 
have  been  caused  by  some  disorder  [528]  which  would  require  and  receive  medical 
treatment.  We  have,  however,  no  medical  evidence  whatever.  We  have  nothing  to 
show,  that,  having  been  sane  up  to  a  certain  period,  she  became  suddenly  ill.  Again, 
we  have  none  of  the  near  relations  of  the  family  produced.  The  mere  fact  that  the 
Husband  verifies  in  the  ordinary  way  the  truth  of  the  allegation  in  the  plaint,  is  no 
answer  to  the  suggestion  that,  if  he  had  a  true  case,  he,  the  nearest  relation  of  this 
party,  might  have  come  forward  and  shown  how  the  madness  came  on  and  all  the 
circumstances  relating  to  it.  He,  again,  has  within  his  power  all  her  family  and 
female  domestics  ;  but  there  is  not  a  single  Witness  produced  on  that  side,  except 
the  Witnesses  of  the  character  so  common  in  the  Indian  Courts,  viz.,  male  menial 
servants,  dependants,  and  Ryots  living  in  the  neighbourhood,  who  are  all  obviously 
persons  less  likely  to  have  the  circumstances  deposed  to  within  their  knowledge,  and 
to  be  far  less  trustworthy,  than  the  members  of  the  family  who  might  have  been  pro- 
duced. On  the  other  hand,  it  is  said  that  the  evidence  produced  by  the  Appellants  is 
of  no  better  character.  It  does  not  seem  to  their  Lordships  that  this  observation  is 
altogether  just.  There  is  certainly,  at  least,  one  person  produced  by  the  Appellants 
who  does  stand  to  the  parties  in  near  relationship.  No  doubt  his  testimony  is  open 
to  the  observation  that  though  the  Uncle  of  the  lunatic,  he  is  also  the  Father-in-law  of 
one  of  the  Appellants,  but  still  he  is  a  man  of  position  ;  he  is  a  man  who  from  his 
relationship  must  have  had  the  means  of  knowing  what  he  deposes  to,  and  he  seems 
upon  the  whole  to  be  the  most  trustworthy  Witness  that  has  been  produced  to  give 
direct  evidence  as  to  the  date  of  the  lunacy  on  either  side.  Again,  there  [529]  are  the 
other  Witnesses  referred  to  by  Sir  Roundell  Palmer,  viz.,  the  two  servants,  one  of 
whom  was  employed  to  take  care  of  her,  and  they  seem  to  have  had  more  peculiar 
means  of  knowledge  than  those  possessed  by  most  of  the  Witnesses  on  the  other  side, 
Then  a  great  deal  has  been  said  touching  the  evidence  of  the  Witness  upon  whom  the 
Principal  Sudder  Anieen  seems,  from  the  expressions  in  his  judgment,  to  have  placed 
the  greatest  reliance, — I  mean  tlie  evidence  of  Mr.  Duff.  It  has  been  argued  that 
Mr.  Duff's  evidence,  being  mere  hearsay,  was  not  admissible  at  all.  Their  Lordships 
are  not  prepared  to  admit  that  this  evidence  is  jiroperly  described  as  mere  hearsay. 
The  Witness  speaks  of  his  own  knowledge  to  the  fact,  that  at  a  particular  period  the 
insanity  of  Mussumat  Sreebuttee  was  rumoured  and  generally  believed  in  the  District 
with  which  lie  was  conversant.  Their  Lordships  do  not  feel  it  necessary  to  decide 
whether  that  testimony,  if  objected  to,  would  have  been  receivable  on  the  trial  of  such 
an  issue  as  this  in  an  English  Court  of  Justice.  It  has  been  received  in  India  ;  and 
their  Lordships  conceive  that  they  ought  to  deal  with  it  according  to  the  principles 
enunciated  by  Dr.  Lushin^ton  in  Crude  Rajajia  Raje  Ba/iii)iaraii:e.  HaJiadoor  v. 
Pevinunaiiiy  Venratadry  yuidoo,  the  case  mentioned  in  the  course  of  the  argument 
(7  Moore's  Ind.  App.  Cases,  1.37),  as  those  which  govern  this  Board,  viz..  that  when 
evidence  of  doubtful  admissibility  has,  under  the  looser  practice  of  the  Indian  Courts, 
been  received  in  a  cause,  their  Lordships,  sitting  as  an  appellate  Court,  will  deal  with 
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the  case  as  they  think  substantial  justice  requires,  ami  will  not  allow  any  merely 
teuliniial  objections  to  jncvail.  In  the  jnesent  case  their  Lordships  ihink,  that  tiiey 
ought  [530]  not  wholly  to  reject  Mr.  Duti's  testimony.  The  ne.\t  question  i.s,  what 
eti'ect  can  legitimately  be  given  to  it.  If  we  had  to  deal  here  with  the  broad  question 
of  sanity  or  insanity. — whether  Mussuniat  Sreebultee  were  now  sane  or  insane, — 
Mr.  Duti's  evidence  would  be  of  little  or  no  value.  JJut  when  it  is  an  admitted  fact 
that  the  woman  is  insane,  and  the  question  is,  whether  she  first  became  so  before  or 
after  the  date  of  the  death  of  MussunuU  Indrabuttee,  the  testimony  of  a  trustworthy 
Witness,  that  long  before  that  period  she  was,  to  his  knowledge,  reputed  insane,  is 
an  important  corroboration  of  the  direct  testimony  given  in  tiie  cause  to  the  fact  of 
her  insanity  at  that  time. 

Their  Lordships,  moreover,  deem  it  right  to  observe,  tiiat  if  Mr.  Dufl's  deposi- 
tion was  struck  out  of  the  record  they  would,  nevertheless,  be  of  opinion  that  the 
preponderance  of  the  evidence  is  in  favour  of  the  conclusion  tliat  the  Lady  was 
insane  at  the  time  of  Mussumat  Indrabuttee's  death.  And  they  are  confirmed  in  that 
opinion  when  they  come  to  consider  the  rts  tjtstac  of  the  case.  This  family  was 
originally  a  joint  family,  and  there  was  an  attempt  at  a  partition  as  early  as  180-. 
From  that  time  forth,  however,  the  two  branches  of  the  family  represented  by  the 
Appellants  seem  to  have  contended  that  the  estates  were  to  a  certain  extent  joint, 
and  that  the  descent  of  them  was  to  be  governed  b}'  the  rules  regulating  the  descent 
of  joint  property.  Their  Lordships  do  not  say  whether  they  were  right  or  wrong. 
In  the  lifetime  of  the  two  Widows  there  seems  to  have  been  an  arrangement  by 
which  the  Widows  were  left  in  possession  of  the  property,  but  it  is  said  on  some  under- 
standing that  on  their  death  it  was  to  go  as  if  it  were  joint  e.state  to  the  male  heirs. 
Whatever  may  be  the  [531]  merits  of  that  contention,  it  seems  to  their  Lordships 
impossible  to  resist  the  conclusion  that  the  Punchayat  which  is  alleged  to  have  been 
held  was  held.  Possibly  the  circumstances  which  led  to  it  may  have  been  circum- 
stances of  violence  tending  to  a  breach  of  the  peace,  but  with  that  we  have  nothing 
to  do.  In  point  of  fact  their  Lordships  believe,  that  the  Panchayat  was  held,  that 
the  Ikrarnamah  was  executed  in  pursuance  of  the  Punchayat,  and  that  the  posses- 
sion of  the  lands,  which  is  now  admitted  to  be  in  the  Ajipellants,  followed  upon  the 
execution  of  that  instrument.  It  is  unnecessary  to  consider,  whether  that  docu- 
ment was  obtained  by  duress  or  fraud,  or  anything  of  that  kind,  for  that  is  a 
question  which  can  only  arise  between  the  Sons  of  this  Lady,  who  executed  it,  and 
the  Appellants;  but  if  the  transactions  above  mentioned  did  take  place  then,  then 
it  follows,  that  at  that  time,  which  was  immediately  after  the  death  of  Mussumat 
Indrabuttee,  the  Sons,  and  not  the  Mother,  were  held  out  to  be,  and  were  dealt  with 
as,  the  heirs.  If  the  Lady  had  not  then  been  insane,  it  seems  most  improbable  that 
some  person  would  not  have  put  forward  her  interest,  or  that  the  Appellants  would 
have  dealt  with  those  as  heirs,  who  really  did  not  possess  that  character. 

Therefore,  weighing  all  the  circumstances,  their  Lordships  have  come  to  the  con- 
clusion, that  the  Principal  Sudder  Ameen  was  right  in  the  view  which  he  took  of 
the  evidence,  that  Mussumat  Sreebuttee  was  of  unsound  mind  at  the  time  of  her 
Mother  Mussumat  Indrabuttee's  death,  and  that  consequently  the  Plaintiff  in  the 
action  has  failed  to  make  out  his  title.  Their  Lordships  must,  therefore,  recom- 
mend Her  Majesty  to  reverse  the  decision  of  the  High  Court,  [532]  and  to  order  that 
in  lieu  thereof  the  appeal  to  that  Court  against  the  decree  of  the  Principal  Sudder 
Ameen  dismissing  the  Appellant's  suit  be  dismissed  with  costs.  The  Appellants  must 
also  have  their  costs  of  this  appeal. 
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IN  THE  MATTER  OF  VICTORIA  SKINNER,  alias  NAWSHABA  BEGUM  * 

[Dec.  5,  1870]. 
On.  Petition  from  the  High  Court  of  Judicature  for  the  North-Western  Provinces. 

Special  leave  to  appeal  allowed  from  an  Order  of  the  High  Court  of  Judicature 
for  the  North-Western  Provinces  of  India,  by  which  Order,  an  iufaut 
Daughter  was  taken  from  the  custody  of  her  Mother,  a  Maliomedau,  on  the 
ground,  that  the  Minor's  deceased  Father  had  been  a  professed  Christian, 
and  her  Mother,  who  was,  as  the  Court  held,  living  in  adultery,  was  inducing 
her  Daughter  to  adopt  the  faith  and  habits  of  a  Maliomedan  [13  Moo.  Ind. 
App.  541]. 

Liberty  given,  pending  the  hearing  of  the  appeal,  to  the  Petitioner  to  apply  to 
the  High  Court,  to  liave  access  at  suitable  times  to  her  Daughter  [10  Moo. 
Ind.  App.  541]. 

This  was  a  petition  by  Helen  Skinner,  otherwise  known  as  Badshaw  Begum,  an 
inhabitant  of  Meerut,  in  the  North-Western  Provinces  of  India,  the  Widow  of 
George  Skinner,  who  was  a  professed  Christian,  and  Mother  of  Victoria  Skinner, 
his  Daughter,  a  Minor,  for  special  leave  to  appeal  from  Orders  of  the  High  Court  of 
.Judicature  in  that  Province,  affirming  a  previous  Order  of  the  Judge  of  the  I)istrict 
Court  at  Meerut,  whereljy  the  Minor,  Victoria  Skinner,  was  removed  from  the 
custody  of  her  Mother  by  reason,  [533]  as  alleged,  that  the  Petitioner  was  a  pro- 
fessed Mahomedan,  living,  as  the  Court  held,  in  adultery  with  a  Mr.  John  (calling 
himself  Mahomed  Jan  Allam),  professing  the  Mahomedan  religion,  and  alleging 
himself  to  have  contracted  a  Mahomedan  marriage  with  the  Petitioner,  notwith- 
standing that  he  had  a  Christian  Wife  living  at  the  time.  The  Petitioner  sought 
restoration  of  her  Daughter  to  her  custody. 

The  application  was  ex  parte. 

The  petition  stated,  that  the  Petitioner's  Husband,  George  Skinner,  was  mur- 
dered at  Delhi  in  the  early  part  of  1857,  during  the  Mutiny,  and  left  the  Petitioner 
and  a  Daughter,  Victoria,  then  of  tlie  age  of  between  one  and  two  years,  surviving; 
that  the  Petitioner,  who  was  the  illegitimate  Daughter  of  a  Collector  in  the  Civil 
Service,  from  the  age  of  four  months,  when  her  Father  died,  was  brought  up  in 
the  Zenana,  and  observed  all  the  ceremonies  of  the  Mahomedan  religion,  such  as 
fasts,  prayers,  etc.,  and  was  instructed  in  the  Koran,  up  to  the  time  of  her  marriage 
with  George  Skinner,  and  that  she  lived  behind  the  purdah ;  that  the  Petitioner  had 
not,  nor  had  any  of  her  relatives,  ever  been  to  a  European  entertainment,  and  that 
they  always  took  their  meals  at  the  duster-khan  (cloth  spread  on  the  ground),  and 
ate  in  the  native  manner ;  that  the  Petitioner  had  never  been  in  a  Church,  except 
on  the  occasion  of  her  marriage  with  George  Skinner,  and  had  since  that  marriage 
continued  to  live  as  a  Mahomedan,  and  behind  the  purdah,  as  she  did  before  ;  that 
George  Skinner's  Mother  w-as  a  native  woman  of  Rajpootana,  and  had  been  a 
Hindoo,  but  was  converted  to  Mahomedanism,  and  that  George  Skinner's  family 
lived  in  the  Mahomedan  fashion  ;  that  George  Skinner  lived  in  his  own  [534]  house 
like  a  Mahomedan,  and  never  went  to  Church,  except,  as  before  mentioned,  on  his 
marriage  with  the  Petitioner;  that,  although  nominally  a  Christian,  George  Skinner 
never  associated  with  Christians,  but  only  with  the  native  »entrv  of  the  Town  of 
DeDii,  and  that  she,  the  Petitioner,  could  only  read  and  write  English  very  im- 
perfectly ;  and  that  after  the  death  of  George  Skinner  the  Petitioner  lived  for  about 
ten  years  with  different  members  of  his  family,  and  during  all  that  time  both  the 
Petitioner  and  her  Daughter  lived  in  the  Mahomed  fashion  ;  that  after  leaving  the 
Skinner  family  the  Petitioner  and  her  Daughter  lived  with  the  Petitioner's  Bro'ther, 
Nawab  Mirza,  in  the  Mahomedan  style;  that  about  four  years  ago  Mr.  James 
Skinner,  the  Brother  of  George  Skinner,  deceased,  introduced  .lohn'^Thomas  Johu 
to  the  Petitioner's  Brother,  with  whom  Mr.  John  Thomas  John  became  very  inti- 
mate  ;  that  John  Thomas  John  was  formerly  a  Christian,  but  became  a  convert  to 

*  Present:   Sir  Robert  Phillimore  (Judge  of  the  High  Court  of  Admiralty),  the 
Lord  Justice  James,  and  the  Lord  Justice  Mellish. 
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Mahoiuedaiiisui,  ami  slmrlly  afterwards,  naiiii'ly,  on  tho  iMtli  of  October,  1867,  the 
Petitioner  was  nuuriod  to  Mr.  .lohn  aicording  to  the  rites  of  tlie  Malioniedan  religion  ; 
that  at  tliat  time  Mr.  John  had  auotlier  Wife  living,  whom  he  had  married  some  years 
before  at-eording  to  the  rites  of  tlie  Christian  religion,  which  he  jirofessed  at  tlie  time 
of  such  first  marriage;  that  after  tlie  Petitioner's  marriage  with  Mr.  John,  the  Peti- 
tioner resided  next  door  to  Mrs.  James  Skinner  and  her  Daugliter  and  Son-in-law, 
Mr.  and  Mrs.  James  Orde :  Mrs.  James  Skinner  was  the  Widow  of  the  Uncle  of 
George  Skinner,  the  Petitioner's  former  Husband,  was  the  Sister  of  Colonel  Harlow 
hereinafter  mentioned ;  and  tliat  for  some  years,  Mrs.  James  Skinner  had  jiro- 
fessed, and  still  continued  to  [535]  profess,  the  Mahomedan  religion,  and  lived 
entirely  in  the  Mahomedan  fasliiou ;  that  Mrs.  Orde  professed  Christianity,  but 
never  attended  Church,  wore  the  native  costume,  and,  to  a  considerable  e.\tent, 
observed  the  Mahomedan  custom  of  the  purdah  (rules  of  seclusion);  that  after  the 
marriage  lietween  the  Petitioner  and  Mr.  John,  the  Petitioner's  Daugliter,  Victoria, 
continued,  as  she  had  always  done,  to  reside  with  the  Petitioner,  and  both  the  Peti- 
tioner and  her  Daughter,  Victoria,  were  in  the  habit  of  visiting  Mrs.  James  Skinner 
and  Mrs.  Orde,  and  were  on  terms  of  intimacy  witli  them  down  to  the  commencement 
of  the  institution  of  the  suit ;  that  Mrs.  James  Skinner  and  Mrs.  Orde  were  both 
aware  that  the  Petitioner  had  embraced  the  Maliomedan  religion,  and  was  married 
to  Mr.  John,  and  never  raised  an}'  question  as  to  the  validity  of  the  marriage  up  to 
the  date  of  the  correspondence  thereinafter  mentioned ;  that  the  Petitioner's 
Daughter  had  never  been  brought  up  in  any  other  manner  or  style  than  according 
to  the  habits  and  manner  of  the  natives  of  India;  that  in  the  early  part  of  this 
year  Mr.  John  became  aware  that  Mrs.  James  Skinner  had  spread  some  reports 
reflecting  upon  his  character,  and  had  also  spoken  ill  of  him  in  the  presence  of  the 
Petitioner's  Daughter,  and  in  consequence  of  this  a  correspondence  ensued  between 
Mrs.  James  Skinner  and  Mr.  John,  and  ultimately,  on  the  14th  of  March,  1870, 
Mr.  John  wrote  a  Letter  to  Mrs.  James  Skinner  in  which  he  threatened  to  take 
criminal  proceedings  against  her;  that  on  the  :^l.st  of  March,  iy70.  Colonel  Barlow, 
Mr.  and  Mrs.  Orde,  and  Mrs.  James  Skinner,  presented  a  joint  petition  to  the  Judge 
at  Meerut,  alleging,  in  eii'ect,  that  the  Petitioner  was  living  in  adultery  with 
Mr.  John,  and  that  the  [536]  Petitioner's  Daughter  liad  been  withdrawn  from  school 
and  all  Christian  association,  and  was  receiving  no  education,  but  that,  on  the 
contrary,  her  religious  and  moral  principles  were  being  systematically  corrupted, 
and  she  was  being  seduced  into  the  faith  and  habits  of  Mahomedans ;  that  the  above 
petition  also  alleged  that  large  sums  of  money  had  been  received  on  account  of  her 
Daughter  by  the  Petitioner,  and  had  been  misappropriated,  and  prayed  that 
Guardians  might  be  appointed  to  the  person  and  property  of  the  Petitioner's 
Daughter,  and  that  an  account  might  Ise  taken  of  the  moneys  received  and  ex- 
pended on  her  behalf  ;  that  this  petition  was  supported  by  the  depositions  of 
Mr.  Orde  and  Colonel  Barlow  made  on  the  22ud  of  March,  1870,  and  on  the  same 
day,  by  the  Order  of  the  Court,  the  Petitioner's  Daughter  was  placed  in  the  charge 
of  Mr.  James  Skinner;  that  on  the  ;51st  of  March,  the  Petitioner  and  Mr.  John  tiled 
a  written  statement  in  answer  to  the  petition,  and  therein  set  forth  the 
facts  above  stated,  and  prayed  that  the  Court  would  consult  the  Minor's 
wishes,  both  as  to  her  guardianship  and  as  to  the  religion  she  wished 
to  embrace;  tiiat  evidence  was  adduced  before  the  Judge,  and  in  particular 
the  Petitioner's  Daughter,  who  was  then  of  the  age  of  fourteen  years,  but  who  ap- 
peared to  be  much  older,  was  examined,  and  deposed  that  no  one  had  ever  per- 
suaded her  to  be  a  Mahomedan,  but  that  her  own  feelings  alone  prompted  her  to 
become,  and  that  she  wished  to  be,  a  Mahomedan ;  she  also  stated,  that  she  wished  to 
return  to  the  Petitioner  (she  being  at  that  time  in  the  custody  of  Mrs.  James 
Skinner  by  Order  of  the  Court).  That  the  charge  of  misappropriating  the  Minor's 
money  was  withdrawn,  and  it  was  stated  that  no  proof  whatever  was  given  that 
[537]  the  Petitioner's  Daughter  had  been  withdrawn  from  Christian  association, 
or  that  her  moral  principles  were  being  corrupted  or  attacked  in  any  way,  or 
that  any  attempt  had  been  made  to  convert  her  to  Mahomedanism,  it  being  simply 
proved,  and,  indeed,  admitted  by  the  Petitioner,  that  her  Daughter  had  left  school 
about  a  year  before,  and  since  that  time  had  professed  Mahomedanism,  and  lived 
as  a  purdahnashen  ;  that  on  the  19th  of  May,  1870,  the  Judge  of  the  District  Court 
at  Meerut  ordered,  that  the  Minor  should  be  for  the  present   removed  from  the 
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Mother's  care,  tliiit  the  charge  of  lier  property  be  placed  under  the  Collector  of  the 
District,  and  that  anotlier  Guardian  be  appointed  for  her  person,  the  selection  of 
such  (Juardian  to  l)e  left  for  furtlier  consideration,  and  made  either  by  the  Court, 
when,  on  the  suggestion  of  eitiier  party,  or  otherwise,  it  can  find  a  person  fitted  for 
tiie  ciiarge  (probably  a  respectable  Lady  mistress  of  some  School  on  tlie  Hills  might 
lie  found  willing  and  capable  of  undertaking  it),  or  by  consent  of  the  parties  them- 
selves;  tiiat  in  the  meanwhile  the  Minor  should  remain  as  at  present,  until  such 
(iuardian  be  appointed,  or  till  furtlier  orders,  witli  and  under  the  care  of  Mrs.  James 
Skinner,  with  whom  slie  was  placed  by  the  Order  of  the  22nd  of  Marcli  last,  with 
permission  to  the  Mother  to  visit  and  see  her  at  Mrs.  James  Skinner's  House  (un- 
accompanied otherwise  than  by  her  necessary  and  usual  attendants)  daily,  if  so 
disposed,  and  for  a  reasonable  period  of  time  during  each  visit. 

'I'iiat  from  tiiis  Order  the  Petitioner  and  Mr.  John  appealed  to  the  High  Court 
of  Judicature  for  the  Nortii-Western  Provinces,  and  the  appeal  was  heard  on  the 
7th  of  July,  1870,  when  the  High  Court  [538]  confirmed  so  much  of  the  Order  of  the 
Judge  of  Meerut  as  directed  tiie  removal  of  the  Minor  from  the  custody  of  her 
Mother,  but  cancelled  the  rest  of  tlie  Order,  and  postponed  passing  a  final  Order 
on  the  appeal  for  a  fortnight,  to  enable  the  parties  to  nominate  to  the  Court  a  fit 
and  proper  person  to  receive  a  certificate  of  administration  to  the  estate  of  the 
Minor,  and  also  to  nominate  a  fit  and  proper  person  to  be  appointed  Guardian  of 
the  person  of  the  Minor.  That  on  the  4th  of  July,  1870,  the  Petitioner's  Daughter 
was  examined  by  the  Officiating  Chief  Justice  and  one  of  the  Judges  of  the  High  Court, 
and,  as  alleged  by  the  Petitioner,  exjiressed  a  strong  desire  to  return  to  tlie  Peti- 
tioner, and  seemed  much  distressed  at  the  idea  of  being  separated  from  her  ;  that 
on  the  16th  of  July,  1870,  the  High  Court  made  a  further  Order,  appointing 
Miss  Scanlan  Guardian  of  the  person  of  the  Petitioner's  Daughter,  and  directing 
tliat  she  should  be  taken  by  the  Petitioner,  Mrs.  James  Skinner,  and  delivered  into 
the  charge  of  Miss  Scanlan  :  that  on  the  same  day  the  High  Court  made  a  further 
Order,  appointing  Mr.  Bailey,  of  the  Agra  liank.  Guardian  of  the  property  of  the 
Petitioner's  Daugliter.  Tliat  pursuant  to  the  first  of  these  Orders  of  the  16th  of 
July,  the  Petitioner's  Daugliter  had  been  taken  to  and  placed  in  charge  of 
Miss  Scanlan :  that  before  the  Petitioner's  Daughter  was  placed  in  tlie  care  of 
Mrs.  James  Skinner,  by  the  Order  of  the  22nd  of  March,  the  Petitioner  and  her 
Daugliter  had  alwaj's  lived  together,  and  had  never  been  separated  for  more  than 
a  few  hours,  the  Petitioner  and  lier  Daughter  entertaining  a  very  strong  affection 
for  one  another,  and  that  the  separation  which  had  taken  place  had  caused,  and  was 
[539]  still  causing,  a  very  great  mental  pain,  and  even  physical  illness,  to  the 
Petitioner's  Daughter  ;  that,  being  dissatisfied  with  the  three  last-mentioned  Orders 
of  the  High  Court,  the  Petitioner  and  Mr.  John  applied  to  the  High  Court  for 
leave  to  appeal  to  Her  Majesty  in  Council;  but  the  High  Court  by  an  Order  of  the 
20tli  of  August,  1870,  dismissed  the  application,  on  the  ground  that,  Mr.  John  had 
no  locus  standi,  and  that  the  Petitioner  was  not  entitled  to  appeal  as  a  matter 
of  riglit,  as  the  Orders  did  not  involve  property  of  the  value  of  £1000,  and  declined 
to  certify  that  the  case  was  a  fit  one  for  appeal  to  the  Privy  Council.  That  the 
Petitioner  felt  aggrieved  by  the  above  Orders  of  the  High  Court  of  the  7th  and 
16th  of  July,  which  affected  the  civil  rights  of  the  Petitioner  and  her  Daughter, 
which  she  submitted  could  not  be  measured  by  a  money  standard,  and  involved  im- 
portant questions  of  law  ;  and  also  by  the  Order  of  the  29th  of  August,  refusing  the 
Petitioner  leave  to  appeal,  and,  in  consequence  of  such  last-mentioned  Order,  it 
was  necessary  to  apply  for  special  leave  to  appeal  against  the  Orders  ;  that  sliould 
the  Petitioner  obtain  such  leave  to  appeal,  it  would  necessarily  be  some  considerable 
time  before  such  appeal  could  be  lieard,  and  that  in  the  meantime,  unless  execution 
of  the  Orders  of  the  High  Court  was  stayed,  the  Petitioner  would  for  a  long  time 
be  deprived  of  the  society  of  her  Daugliter  and  only  child,  and  her  Daughter  would 
remain  among  strangers,  and  be  alienated  from  the  Petitioner  :  the  Petitioner,  there- 
fore, prayed  for  special  leave  to  appeal  from  the  Orders  of  the  High  Court  of  Judi- 
cature for  the  North-Western  Provinces  of  the  7th  and  16th  of  July,  and  that  execu- 
tion of  sucli  Orders  might  be  stayed,  and  that  the  [540]  Petitioner's  Daughter  might 
be  permitted  to  return  to  and  live  with  her  pending  such  appeal,  or  for  further 
relief  in  the  premises. 
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The  petit  ion  was  supported  by  the  joint  declaration  of  tlie  Petitioner  and 
John  Thomas  John,  her  alle<;ed  llusl)aiKl.  and  was  aeronipniiied  liy  translations  of 
the  correspondence  hetween  the  parties  relative  to  the  custody  of  the  person  and 
property  of  the  Minor,  and  tlie  |>roceedings,  petition,  and  depositions  had  tliereon, 
with  the  judf^nnent  of  the  Judfje  of  the  District  Court  of  Meerut,  and  of  tiie  Hifjh 
Court  of  Judicature  for  the  North-Western  Provinces,  both  of  which  detailed  very 
fully  the  fjrounds  of  tlieir  decision,  and  the  Orders  tliereon,  which  were  now  sou};iit 
to  be  appealed  from. 

Sir  R.  Palmer,  Q.C.  (Mr.  Cave,  with  him),  for  the  Petitioner. — This  is  an  applica- 
tion under  the  special  powers  reserved  to  the  Crown  by  the  Statute,  ."Ird  and  4th 
Will.  IV.  ch.  41,  sec.  4.  There  is  no  right  of  appeal  under  the  Ijetters  Patent 
establishiiiji:  the  High  Court  of  Judicature  in  the  North-Western  Provinces.  The 
Order  of  the  Court  below  removes  the  Minor  from  the  custody  of  the  Petitioner, 
her  Motlier,  on  the  ground  that,  she  being  a  Maiiomedaii.  the  Minor  is  being  induced 
to  embrace  the  Mahomedan  faith.  In  a  similar  case  before  tliis  Tribunal,  ('(iiniUfii 
V.  Fieri  (.")  Moore's  P.C.  Cases,  Kil)  from  Malta,  leave  to  ajipeal  was  given  against 
an  Order  for  the  removal  of  children  from  the  custody  of  their  parent.  Although 
not  an  appealable  grievance  liy  tlie  Letters  Patent  cstal)lish-[541]-ing  (he  High 
Court,  leave  to  apjieal  has  in  analogous  eases  been  allowed  under  the  general 
power  of  the  Statute,  'ird  and  4tli  Will.  lY.,  ch.  41,  sec:  S/iire  v.  .Sfiiif  (5  Moore's 
P.C.  Cases,  81) :  D'Orlair  v.  D'Oihuc  (4  Moore's  P.C.  Cases.  :i74). 

The  Lord  Justice  James. — Enough  appears  from  the  petition  to  induce  their 
Lordships  to  grant  special  leave  to  appeal.  Such  leave,  however,  must  be  without 
prejudice  to  any  application  to  the  Court  below  by  the  petitioner  as  she  may  be 
advised  to  make,  to  have  access,  at  suitable  times,  to  her  Daughter. 

Hv  an  Order  in  Council  made  on  tlie  petition,  leave  was  given  to  the  Petitioner 
to  prosecute  her  appeal  against  the  Orders  of  the  High  Court  of  Judicature  for  the 
North-Western  Provinces  of  the  7th  of  July  and  the  16th  of  July.  1870,  on  giving  the 
usual  security;  with  liberty,  pending  the  appeal,  to  make  a|)]ilication  to  the  High 
Court  of  Judicature  for  the  Xorth-Western  Provinces  for  leave  for  the  Petitioner, 
the  Mother,  to  have  access  at  suitable  times  to  her  Daughter. 

[Mews'  Dig.  tit.  COLONY  ;  III.  Appe.u.s  to  Privy  Council  ,•  :?.  f.cnre  to  Appe.nl.  S.C. 
7  Moo.  P.C.  (N.S.)  296  ;  L.R.  3  P.C.  451.  See  note  to  Refemei/er  v.  Oheniiiiner. 
1837,  2  Moo.  P.C.  125.  For  subsequent  proceedings,  see  Skinner  v.  Orde.. 
1871,  14  Moo.  Ind.  App.  309  ;  8  Moo.  P.C.  N.S.  261  ;  L.R.  4  P.C.  6U.j 


[542]  UMRITHNATH  CUOVamRW— Appellant ;  GOllREENATH  CHOWDHRY', 
PARUSNATH  COHWDHRY,  and  MUSSUMUT  IVn^NAPUTTi'  CHOW- 
J)EllAn<i,—Resp(»idemts  *  [De«.  6,  7,  1870]. 

On  appeal  frmih  the  lliijh  Court  of  Judicature  at  Beiujnl. 

According  to  Hindoo  Law,  in  a  joint  family,  the  ancestral  estate,  in  the  absence 

of  a  family  custom,  or  right  of  primogeniture,  descends  in  coparcenary. 
Acquisitions    made    from    the   profits    of    the    family   estate,    form   part   of    the 

ancestral  estate. 
It  is  immaterial,  so  far  as   relates  to  joint   possession,  that  only  one  member 

of  the  family   is   registered   as  Owner,   if   it   be  established  that   the   actual 

enjoyment  of  the  estate  was  in  coparcenary. 

The  Plaintiffs,  the  two  first  Respondents,  brought  this  suit  as  jpint  heirs-at-law 

*  Present : — Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the 
Lord  Justice  Mellish.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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of  one  Slieebloll  Cliowdhry  against  the  Appellant  and  Dheernath  Cliowdhry,  his 
Hi'otlier,  Sons  of  Haoiiaram  Chowdhr)',  deceased,  and  others,  to  obtain  a  confirmation 
of  their  title  and  possession  of  (with  a  registration  of  their  names  in  the  Govern- 
ment collectorate  Hooks)  an  undivided  moiety  of  an  estate  called  Talook  Majhoulee, 
Tuppah  Jittore.  with  its  dependencies,  situate  in  the  Forest  and  Hill  Dictrict  of 
Zillah  Bhaugulpore  ;  and  also  to  an  undivided  moiety  of  certain  shares  in  mouzahs 
and  lands,  purchased  out  of  the  rents  and  profits  of  the  estate. 

[543]   The   material   allegations   in   the   plaint   were,   that   the   Talook   was   an 
ancestral  hereditary  estate,  which  descended  to  joint  heirs,  according  to  the  ordinary  , 
rule  of  the  Hindoo  law,  and  that  the  mouzahs  and  lands  and  the  remainder  of  the 
property  had  been  acquired  while  the  family  continued  to  be,  in  all  respects.  Joint 
and  undivided,  and  by  means  of  the  rents,  profits,  and  joint  family  funds. 

The  principal  points  in  dispute  between  the  parties  respecting  the  Talook, 
were  whether,  as  contended  by  the  Plaintiffs,  the  Talook  Mujoulee,  in  Tuppah  Jit- 
tore,  was  an  ancestral  estate,  and  if  such,  whether  it  descended  on  the  late  Bacharam 
Chowdhry,  the  Father  of  the  Appellant,  and  the  late  Sheebloll,  the  younger  Brother 
of  Bacharam  Chowdhry,  and  through  whom  the  Plaintiff  claimed  title,  as  joint  heirs, 
according  to  the  ordinary  Hindoo  law  ;  or  whether,  with  reference  to  the  custom 
relied  on  by  Regulations  XI.  of  1793,  sec.  5,  and  X.  of  1800,  the  Talook  did  not 
devolve  entire  on  Bacharam  Chowdhry,  as  the  elder  Brother,  under  the  rule  of 
primogeniture  and  sole  succession,  which  governed  the  descent  of  Jungle  Mehals 
(Hill  and  Forest  estates),  according  to  the  custom  of  the  District  of  Bhaugulpore. 
or  according  to  the  custom  of  the  family  ;  and  whether  the  Talook  was  not  self- 
acquired,  as  contended  for  by  the  Appellant,  by  Bacharam  Chowdliry,  under  a 
Pottah,  or  grant  in  perpetual  settlement,  made  by  the  Government  to  him,  and  in 
his  name  only  ;  and  if  such  was  the  fact,  as  contended  by  the  Appellant,  whether 
Bacharam  Chowdhry  had  continued  thereafter  in  sole  possession  and  enjoyment 
of  the  rents  and  profits  of  the  Talook,  as  his  own  separate  estate  and  property,  to 
the  exclusion  of  Sheebloll,  his  younger  Brotlier  [544]  during  his  lifetime  ;  and  lastly, 
as  a  fact,  whether  Bacharam  Chowdhry  and  Sheebloll  were  or  not,  during  their  lives, 
separate  in  estate  and  in  business  dealings. 

The  questions  raised  respecting  the  other  property  were,  whether  the  same  or 
any  part  thereof  had  been  jiurchased  by  means  of  the  rents  and  profits  of  the  Talook 
Majoulee,  and  joint  family  funds,  or  by  means  of  the  separate  moneys  of  either 
Bacharam  Chowdhry,  or  of  the  Appellant,  so  as  to  constitute  the  property  so  pur- 
chased the  self-acquired  estate  of  Bacharam  Cliowdhry,  or  of  tlie  Appellant,  even 
if  the  Talook  was,  as  alleged  by  the  Defendant,  ancestral  property,  and  even  if 
such  separation  in  estate,  between  Bacharam  Chowdhry  and  Sheebloll  had  not  been 
proved. 

By  the  decree  of  the  Principal  Sudder  Ameen,  (Hurroclmnder  Chatterjee)  dated 
the  14th  of  July,  1862,  it  was  declared,  that  the  property  had  been  in  the  continual 
possession  of  Sheebloll  and  the  Plaintiffs  in  succession  to  him  as  joint  proprietors 
with  Bacharam  Chowdhry,  and  after  his  death,  as  joint  proprietors  with  the  De- 
fendants, the  Appellant  and  Dheernath  Chowdhry,  his  Brother,  as  members  of  a 
joint  and  undivided  Hindoo  family  :  also  that  it  had  not  been  proved  that  the  Talook 
was  Jungle  Mehal  within  the  meaning  of  the  before-mentioned  Regulations,  and  that, 
therefore,  the  Plaintiff's  and  the  Defendants,  tlie  Appellant  and  his  Brother,  were 
jointly  entitled  to  the  same,  and  not  Bacharam  Chowdhry  solely  in  his  lifetime,  nor 
the  Appellant  and  his  Brother  since  his  death,  as  his  Sons  and  heirs-at-law.  The 
decree  further  decided  that  the  property  had  been  acquired  by  Hurjee  Chowdhry, 
the  paternal  Grandfather  of  both  parties,  and  went  on  to  declare  ''  that  [545]  the 
estate  was  increased  by  means  of  the  proceeds  of  the  ancestral  property  :  for  the 
parties  had  no  such  income  as  to  contribute  to  the  increase  of  the  estate." 

On  appeal  the  High  Court,  the  Judges  of  that  Court,  consisting  of  Mr.  F.  B. 
Kemp  and  Sbumboo  Xath.  Pundit,  by  their  judgment,  dated  the  5th  of  October, 
1863,  affirmed  the  Principal  Sudder  Ameen's  decree,  with  costs,  the  High  Court 
holding,  that  the  mere  fact  of  commensality  was  not  sufficient  evidence  of  their  being 
joint  in  estate  :  and  that  it  was  necessary  to  trace  the  family  as  far  back  as  possible, 
with  the  view  of  ascertaining  whether  the  nucleus  of  the  estate  was,  originally, 
joint  or  separate:    and  it  was  further  declared,  that  the  estate  was  inherited  by 
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Bacharam  Chowdhiv  and  Slieebloll  ;  tliat  it  was  their  joint  cstatf,  and  not  the  self- 
acquired  property  of  the  former  :  tliat  the  suUseijuent  acquisitions  of  property  had 
been  made  with  the  profits  of  the  estate,  and  with  the  joint  funds  of  the  whole  family, 
which  the  decree  dechired  to  be  joint  and  undivided. 

The  appeal  was  from  tliis  decree. 

As  the  Respondents  did  not  appear,  the  case  was  heard  ex  parte. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — The  substance  of  their 
argument  is  mentioned  and  commented  on  in  their  Lordships"  judgment,  which 
was  delivered  by. 

The  Lord  Justice  James. — This  case,  which  lias  occupied  the  greater  part  of  two 
days,  appears  to  their  Lordships,  when  reduced  [546]  to  its  legitimate  and  reason- 
able dimensions,  to  be  a  very  short  case.  Tlie  relevant  and  nuiterial  facts  are  few 
and  not  substantially  in  dis]nite  for  any  purpose  which  their  Lordships  have  to 
decide. 

The  contention  on  the  part  of  the  Plaintiffs  below — the  Respondents  here — is, 
that  a  certain  estate,  a  Talook  with  accretions  which,  beyond  all  reasonable  ques- 
tion, had  been  made  by  the  investment  of  the  [irofits  of  that  estate,  was  an  ancestral 
estate  which  descended  to  them  and  the  Appellant,  who  w-as  a  Cousin,  in  coparceny. 
It  is  admitted  that  by  the  Conmion  law  of  Hindostan,  that  is,  the  Hindoo  law,  the 
descent  is  in  coparceny  where  no  other  custom  or  right  is  proved.  Tlie  case  of  the 
Plaintiffs  was,  that  this  property  was  ancestral  property,  which  had  Ijelonged  to 
their  Grandfather,  one  Hurjee,  and  descended  from  Hurjee  upon  the  two  Sons, 
Bacharam  Chowdhry  and  Sheebloll,  the  Fathers  of  the  respective  parties. 

Tlie  case  mainly  relied  upon  in  the  Court  in  India  on  the  other  side  was,  that 
there  was  no  foundation  whatever  for  this  assertion,  that  the  property  was  not 
ancestral  property — that  the  Grandfather  never  had  any  property  at  all,  but  that 
it  was  an  acquisition  by  Bacharam  Chowdhry  himself,  under  a  grant  made  to  him 
individually — or,  as  we  should  say  in  English  law.  an  acquisition  by  him  by  pur- 
chase, so  that  he  became  a  new  root  of  descent,  and  so  that  the  couunon  title  alleged 
to  be  derived  from  the  Grandfather  had  no  existence. 

Now,  it  has  been  proved  to  the  satisfaction  of  the  Court  below,  and  proved  entirely 
to  the  satisfaction  of  their  Lordships, — indeed  was  hardly  disputed  at  la.st  in  the 
argmiients  at  the  Bar — that  this  property  was  originally  a  zemindary,  of  which 
Hurjee,  the  [547]  Grandfather,  was  possessed.  Document  after  document,  and  all 
the  evidence  in  the  cause,  go  to  show  that  Bacharam  in  the  first  Settlement,  then 
in  the  Decennial  Settlement,  and  then  in  the  perpetual  Settlement,  claimed  to  have 
it  made  with  him  by  reason  of  his  hereditary  right  to  the  zemindary  as  hereditary 
Zemindar.  That  being  proved,  that  it  was  Hurjee's  property,  and  that  Bacharam 
was  entitled  by  descent,  of  course  the  next  proposition  would  equally  follow,  unless 
there  is  something  to  exclude  it  :  that  is,  that  he  would  not  be  entitled  to  it  himself, 
but  that  he  and  his  Brother  would  succeed  to  it  as  coparceners. 

Well,  has  anything  occurred  to  divest  that  right  whicli  in  a  case  of  ordinary 
property  was  certainly  vested  in  the  two  jointly  at  the  time  when  the  history  of  this 
case  begins?  Their  Lordships  are  unable  to  find  anything  to  alter  the  right  which 
existed  at  the  time  when  the  descent  was  cast.  The  fact,  that  the  Settlement  was  made 
in  the  name  of  the  elder  Son,  whether,  originally,  when  he  was  a  minor,  or  not, — 
the  fact  that  he  has  continued  to  be  solely  registered  from  that  time  to  this,  affords 
no  conclusive  evidence  against  the  title  of  the  shareholder.  There  is  documentary 
evidence,  on  the  other  side,  of  his  being  recognized  as  a  shareholder,  but  not  very 
strong,  nor  very  conclusive  evidence.  The  mere  fact  that  one  of  the  two  Brothers  was 
registered  so  as  to  be  the  proprietor  to  the  outer  world,  does  not  seem  to  their 
Lordships  to  be  of  very  great  weight,  any  more  than  it  did  to  the  Court  below,  and 
in  respect  to  the  actual  enjoyment  of  the  property,  there  has  been  beyond  all 
question  a  continuous  enjoyment  by  both  upon  equal  terms.  The  two  lived  together  ; 
the  families  lived  [548]  together,  they  messed  together,  and  all  the  marriage  and 
funeral  ceremonies  and  other  ceremonies  of  their  religion  were  performed  at  the 
joint  expense  out  of  the  income  of  the  property,  and  apparently,  as  far  as  their 
Lordships  can  .see,  upon  equal  terms,  and  not  as  the  bounty  of  an  elder  Brother  to  u 
mere  dependant  who  had  no  right  whatever  to  the  property. 
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It  appears  to  their  Lordsliips,  therefore,  that  the  case  as  principally  alleged  in 
the  Court  helow  has  entirely  failed,  and  it  becomes  necessary  to  consider  the  other 
topics  which  have  been  very  much  relied  upon  at  the  Bar  here,  as  they  were  at  a 
late  part  of  the  case  in  the  Court  below.  It  is  alleged  that,  admitting  it  to  have  been 
Hurjee's  ivroperty,  admitting  it  to  liave  been  ancestral  proi)erty  in  that  sense,  it 
was  i)roiit'rty  which  descended  to  Hac'haram  as  the  eldest  male  heir,  by  reason  of  its 
l)eing  subject  to  a  custom  of  primogeniture.  Tlie  custom  of  primogeniture  is  stated 
in  two  ways,  first  as  a  custom  of  a  District  so  as  to  bring  it  within  the  Regulation 
X.  of  I8OO";  that  is  to  say,  it  is  the  custom  of  a  District  supposed  to  be  a  Jungle  mehal, 
in  Zillali  Uhangulpore.  Now,  of  tlie  existence  in  any  known  Di.strict  whatever  of 
anything  which  can  be  predicated  as  a  Jungle  mehal  in  which  this  zemindary  is 
situated  there  is  neither  pleading  nor  evidence.  There  is  nothing  at  all  to  .show  any 
custom,  except  a  Collector's  Letter  with  respect  to  a  custom  extending  to  all  the 
zemindaries  throughout  the  whole  Zillah  of  Hhangali)ore  ;  and  certainly  it  would  be 
very  strong  indeed  to  hold,  merely  upon  that  evidence,  that  there  was  a  custom 
proved  extending  to  the  whole  of  the  Zillah  of  Bhangulpore,  or  to  the  whole  of  any 
undefined  [549]"District  witliin  that  Zillah,  of  which  the  Court  below  says  it  has 
never  heard  anything,  it  being,  they  say,  perfectly  notorious  that  no  such  custom 
exists  within  tliat  District.  Well,  then,  the  evidence  of  that  custom  appears  to 
their  Lordships  to  be  absolutely  nothing.  Then,  there  is  the  other  custom, — sup- 
posed to  be  a  family  custom  of  this  particular  family, — under  which  custom  it  is 
alleged,  that  Bacharam  succeeded  at  such  a  time;  that  is,  before  the  year  1794,  in 
such  a  way  as  to  exclude  the  title  of  his  younger  Brother.  Of  that  family  custom 
there  really  is  no  sufficient  allegation,  if  there  be  any  allegation  at  all.  Their  Lord- 
ships find  nothing  on  the  pleadings  to  raise  such  a  custom  as  that,  in  the  manner  in 
ivliich  it  ought  to  have  been  raised,  if  it  was  intended  to  have  been  pleaded  and 
proved  in  this  case.  It  is,  in  fact,  inconsistent  with  the  case  almost  entirely  relied 
on  by  the  Defendant  in  the  Court  below  ;  of  the  new  acquisition  made  by  him 
under  the  grant  or  Pottah  from  the  Government.  But  if  there  be  anything  which 
is  sufficient  to  raise  it,  which  their  Lordships  do  not  see,  there  is  an  equal  want  of 
satisfactory  evidence  of  any  such  custom.  There  is  some  trace  in  the  Collector's 
]>etter  of  a  sort  of  general  custom  extending  through  the  whole  Zillah  of  Bhangulpore, 
all  the  zemindaries  being  held  by  that  kind  of  title,  but  the  genealogical  tree,  which 
is  the  only  thing  contrary  which  is  in  evidence,  is  certainly,  in  their  Lordships' 
judgment,  insufficient  to  found  a  family  custom,  which  the  Court  below  have  held 
must  be  proved  by  something  like  what  we  should  call  in  this  Country  immemorial 
usage.  It  is  a  thing  which  cannot  be  predicated  [550]  of  a  simple  and  single  estate, 
the  title  to  which  dates  from  comparatively  a  short  period  of  time  back.  Both  these 
cases  of  family  and  local  custom,  the  burden  of  which  was  entirely  on  the  Defendant, 
have  failed,  and  that  brings  it  back  to  the  case  which  the  Plaintiffs  below  had  to 
prove ;  that  is  the  simple  fact,  that  this  was  ancestral  property  of  their 
common  Grandfather. 

That  being  so,  and  it  being  substantially  admitted  that  there  was  no  other 
source  from  which  the  acquisitions  could  be  made,  the  decree  of  the  Court  below 
seems  to  their  Lordships  to  be  right,  and  they  will,  therefore,  recommend  Her  Majesty 
that  the  decree  be  affirmed  and  the  appeal  dismissed. 


[551]  RAM  SURUN  SINGH  and  MOONSHEE  SYED  AMEER  ALLY,— Appena>it.'<  ; 
MUSSAMUT  PRAJJ  PEARY,  MUSSUMAT  RAKABA,  and  LALLA  IMRIT 
\jkLh,— Respondents  *  [Dec.  8,  1870]. 

On  appeal  from  the  High  Cotirt  of  Judicature  at  Fort  WUUam,  in  Beviiul. 

In  a  suit,  two  of  the  Defendants,  in  their  answer,  made  a  statement  in  respect 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Ju.stic6  James,  and  the  Right  Hon.  the 
Lord  Justice  Mellish.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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of  an  allej,'ed  mortgage  transiiotioii  with  the  object  of  defeating  the  I'lain- 
tiff's  claim,  whicli  was  false.  A  foreclosure  suit  was  afterwards  lirought 
by  one  of  these  Defendants  against  the  other  founded  on  such  alleged 
mortgage.  Held,  that  it  was  competent  to  the  Defendant  to  plead  that  tlic 
statement  in  the  joint  answer  in  tlie  former  suit  was  false  and  intended  as 
a  fraud  on  the  third  party,  and  that  the  admission  in  the  answer  did  not 
amount  to  an  esto]>pel  as  lietween  the  l^arties  to  the  seccind  suit. 

The  Appellants  in.stituted  tliis  suit  against  the  two  tirst  Respondents,  to  recover 
possession  of  the  lands  mentioned  in  thc^  plaint  witli  mesne  profits,  on  the  ground 
that  they  had,  on  the  2.')tli  of  Noveml)er,  18.'!7,  in  consideration  of  the  sum  of 
Rs.  55,000  advanced  to  tiiem  to  pay  ancestral  dolrts  and  perform  obsequies,  executed 
in  favour  of  the  first  Plaintiff  a  deed  of  conditional  sale  of  tlic  lands,  whereby  that 
sum  was  made  repayable  at  the  end  of  Joistee,  r25],  F.S.  ;  and  it  was  alleged  that 
the  Defendants  having  failed  to  pay  at  tlie  expiration  of  that  term,  [552]  the 
first  Plaintiff  was  about  to  apply  for  a  foreclosure,  but  wan  then  j)revented  by  the 
Defendants  obtaining  possession  of  the  Deed  by  means  of  practising  with  his 
servants,  of  which  the  first  Plaintiff  gave  notice  to  the  Police  and  Magistrate,  and 
iiaving  obtained  a  copy  of  the  Deed  applied,  on  the  25th  of  August,  1851,  to  the 
Judge  for  foreclosure.  The  plaint  contained  no  allegation  that  notice  was  issued 
by  the  Judge  under  Reg.  XVII.  of  1806,  sec.  S,  or  served  on  the  Defendants,  as  is 
required  by  that  section,  but  sinnply  submitted,  that  as  the  consideration  was  not 
repaid  within  the  fixed  period,  the  lands  became  foreclosed  and  the  property  of 
the  first  Plaintiff  on  the  25th  of  August,  1852,  when,  as  the  Plaintiff  contended,  the 
year  of  grace  expired,  and  his  cause  of  action  accrued.  The  jdaint  proceeded  to 
allege,  that  the  Plaintiff'  was  so  much  occupied  as  to  be  unable  to  obtain  a  copy  of 
the  foreclosure  proceedings  and  in.stitute  a  regular  suit  before  those  papers,  with 
other  records,  were  l)urnt  during  tlie  Indian  Mutiny  ;  that  he  had  on  the  2l8t  of 
August,  1861.  and  again  the  10th  of  May,  1862,  made  ajiplications  to  have  the 
foreclosure  proceedings  furnished  him,  but  that  on  the  opposition  of  the  Defen- 
dants, who  set  up  an  Ikrarnamah  (or  agreement)  and  an  ajiplication  to  the  Judge, 
both  purporting  to  proceed  from  the  Plaintiff',  but  whicii  he  denied,  his  applications 
were  struck  oft",  and  he  was  referred  to  a  regular  suit.  That,  to  find  means  to  sue, 
he  had  given  a  half-share  in  the  suit  to  the  second  Plaintiff,  and  they  both  now  sued 
for  possession  in  equal  shares,  with  mesne  profits  to  the  second  Plaintiff  exclusively, 
and  costs  to  both. 

The  first  Respondent,  by  her  written  statement,  or  answer,  alleged  that  the  deed 
of  conditional  sale  was  [553]  not  formally  executed,  that  no  consideration  whatever 
was  given,  nor  had  the  Plaintiff'  any  means  to  do  so;  that  the  deed  was  never 
delivered  to  liini.  but  remained  in  her  hands.  That  the  reason  of  the  execution  of 
the  deed  nominally  to  the  Plaintiff,  wlio  was  her  Brother,  living  under  her  roof 
in  entire  dependence  on  her  and  without  any  means,  was  that  after  her  Husband's 
death  she  was  threatened  with  litigation  by  her  Husband's  heirs,  and  to  save  the 
property  from  them  she  prepared  the  Deed,  gave  notice  of  it  to  tlie  Court,  and  then 
got  it  back,  but  that  no  actual  execution  ever  took  place.  That  in  tlie  suit,  Arliat 
Siiif/h-v.  Mmswmat  I'lan  I'eriry,  Miis^uiii/it  Rakiibii.  and  Ham  Siiriin  Sinyh,  brought 
by  her  Husband's  heirs,  tlie  Deed  was  held  to  be  invalid,  and  that  the  Plaintiff  did 
not  appeal  then  against  such  ruling.  That  in  the  year  1851,  when  the  Plaintiff 
applied  for  foreclosure,  she  met  him  by  a  statement  of  the  facts,  and  that  then  the 
Plaintiff  and  the  Defendants  having  arranged  matters,  such  arrangement  was 
embodied  in  an  Ikrarnamah,  dated  the  30th  of  January,  1852,  which  the  Plaintiff 
executed,  and  acknowledged  in  Court  in  the  foreclosure  suit,  and  that  on  the 
strength  of  that  arrangement  the  foreclosure  suit  was  struck  off,  and  submitted  that 
the  Plaintiff  could  not  now  claim  contrary  to  his  Ikrarnamah;  and  the  Defendant 
further  sulmitted,  that  according  to  the  terms  of  the  Ikrarnamah,  the  Plaintiff  had 
forfeited  all  claims  even  after  her  death,  by  his  conduct,  and  referred  to  the  long  delay 
in  suing,  as  corroborative  of  her  case. 

The  second  Respondent  put  in  her  written  statement,  which  was,  in  substance, 
to  the  same  effect,  and  asserted  that  the  Plaintiff's  allegation  as  to  tiie  foreclosure 
having  been  effected  in  1852,  was  untrue. 

[554]  The  Plaintiff,  in  his  replication,  asserted  the  ho-mi  fides  of  the  conditional 
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salt',  the  payment  of,  and  his  competency  to  pay,  the  consideration  money,  and 
again  denied  his  execution  of  the  Ikrarnaniah  or  presentation  of  the  petition  of 
lSi)'2.  and  contended  that  Defendants  ought  not  to  lie  allowed  to  allege  facts  contrary 
to  their  statements  in  Arhut  Singh's  case. 

Afterwards  the  Respondent,  Imrit  Lall.  intervened,  and  was  admitted  to  defend 
his  interest  as  lessee  of  tlie  female  Defendants. 

The  Plaintiff  called  no  witnesses,  but  gave  his  own  deposition  as  to  the  execution 
of  the  mortgage  Deed,  the  payment  of  the  consideration  money  by  him,  and  the 
former  possession  of  the  Deed,  and  he  relied  on  the  estoppel  of  the  Defendants  bv 
reason  of  their  having  pleaded  that  the  deed  was  bona  fide  executed. 

The  Plaintiff  called  no  witnesses,  but  gave  his  own  deposition  as  to  the  execution 
December,  18il,  in  the  suit  of  Arliut  Sint/h  v.  M-msumat  Fran  Peary,  Mii^sumaf 
Rakaha.  and  Ram  Surwn  Sinff/i,  and  the  Plaintiff  and  others,  for  the  purpose  of 
estal)lishing  the  estoppel  on  which  he  relied.  That  decision,  in  sulistance,  so  far  as 
is  material  to  .state,  was  to  the  effect,  that  the  Plaintiffs,  Arhut  Singh  and  others, 
sued  for  possession  of  the  same  lands  on  the  ground  that  they  had  been  ancestral 
joint  property  of  their  ancestral  and  the  female  Defendants'  Husband  ;  that  the 
female  Defendants,  therefore,  had  no  right  to  them  after  their  Hu.sband's  death, 
and  they  charged  that  a  conveyance  to  Ram  Surun  Singh,  the  now  Appellant,  was 
made  to  deprive  them  of  their  rights.  That  the  female  Defendants  denied  that  the 
property  in  suit  was  ancestral,  and  asserted  it  came  rightfully  to  them  from  their 
[555]  Husband,  and  insisted  that  they  had  power  to  alienate  to  meet  urgent  require- 
ments under  the  Hindoo  law,  and  that  they  had  accordingly  executed  a  conditional 
sale  to  the  Appellant,  Ram  Surun  Singh,  to  pay  debts  and  expenses  of  obsequies,  and 
that  Rum  Surun  Singh,  was  not  so  poor  as  the  Plaintiffs  alleged.  Ram  Surun  Singh, 
also  put  in  an  answer  to  the  same  effect,  in  which  he  showed  how  the  consideration 
was  made  up.  The  Principal  Sudder  Ameen  tried  the  case  as  one  depending  on  the 
question  of  whether  the  property  in  suit  was  joint,  and  decreed  in  favour  of  the 
Plaintiffs  for  certain  of  the  properties  in  suit  after  the  death  of  the  female  Defen- 
dants, and  declared  the  right  of  the  latter  to  alienate  other  portions,  and  held  tliat 
the  alienation  to  the  Appellant  was  invalid,  as  being  of  ancestral  property,  and  left 
iiini  to  pay  his  own  costs.  That  from  this  decision  the  Plaintiffs  in  that  suit 
appealed,  the  Appellant  acquiescing  therein,  and  the  Sudder  Dewanny  Court,  on  the 
27tli  of  December,  ISil,  reversed  the  decree  of  the  Lower  Court,  and  dismissed  the 
Plaintiff's  suit  on  the  ground,  that  they  had  failed  to  sliow  the  property  in  suit 
was  joint,  and  could,  therefore,  have  no  right  to  claim  during  the  lifetime  of 
Sheodyal's  Widows  (the  Defendants,  the  present  Respondents),  and  the  Judges  of  the 
Sudder  Court  expressly  stated  that  they  decided  nothing  else  than  the  above. 

The  Plaintiffs'  case  was,  that  no  such  repayment  was  made  him  on  or  before 
the  month  of  Jeyt,  1251,  F.S.,  and  that  he  made  no  application  to  foreclose  until 
about  seven  years  after  the  last-mentioned  date,  when,  on  tlie  25th  of  August,  1851, 
he  filed  a  petition  for  foreclosure,  in  which  he  gave  as  a  reason  for  not  proceeding 
earlier,  that  his  deed  and  receipt  [556]  were  missing,  having  been  either  lo.st  by  him, 
or  stolen  from  him  by  one  Munnoo  Singh,  the  Respondent's  servant,  of  which  he  had 
given  notice  to  the  police.  The  Plaintiff  offered  no  evidence  from  the  police-offico 
as  to  any  such  loss  or  notice,  and  the  evidence  given  by  the  Respondents  showed 
the  falsehood  of  the  statement  as  to  either  of  those  documents  having  been  ever  in 
his  possession,  and  that  they  all  along  remained  in  that  of  the  Respondents,  who  pro- 
duced them.  The  evidence  of  the  Vakeels  employed  by  the  Plaintiff'  and  the  De- 
fendants during  the  foreclosure  proceedings  and  compromise  of  them,  as  also 
that  of  several  other  Witnesses,  showed  that  the  documents  were  during  the  fore- 
closure proceedings  in  1851-2  produced  by  the  Respondents'  servants,  and  were 
returned  to  them,  and  that  the  Appellant  at  that  time  gave  no  evidence  as  to  having 
been  robbed  of  them.  The  evidence  of  the  Witnesses,  Mphunt  Gossain  Sheo  Churn 
Geer  (the  spiritual  adviser  of  the  family  of  the  Respondent,  Imrut  Lall,  then  the 
female  Respondent's  legal  adviser,  and  Writer  of  and  attesting  Witness  to  the 
Ikrarnamah  of  1837),  of  Nurkoo  Singh,  the  Respondent's  Nephew,  and  an  attesting 
Witness,  and  that  of  several  others,  was  to  the  same  effect  as  to  the  retention  of 
the  deed  and  receipt  and  Ikrarnamah  by  the  female  Respondent,  and  proved  that 
no  consideration  whatever  passed,  and  that  at  that  time  the  Plaintiff  was  entirely 
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without  means,  and  a  dependant  for  support  on  the  bountj'  of  tlie  first  Respondent. 
Lis  Sister,  which  was  in  part  admitted  by  the  Plaintiff  himself  in  his  deposition. 
As  to  the  execution  of  the  Ikrarnamah  of  the  30th  of  January,  l,s,"):2,  and  tlie  petition 
to  the  Judge  to  give  effect  to  it,  the  evidence  given  by  [557]"thc  Defendants  was  con- 
clusive, and  hej-ond  a  simple  denial  by  lumself  in  his  deposition,  tiie  Plaintiff 
offered  no  evidence  in  opposition,  or  to  explain  how  tiiat  |ietition  came  to  be  pre- 
sented; or  why  he,  having  petitioned  for  foreclosure  in  August,  1851,  took  no 
further  action  in  that  matter  until  the  .5th  of  SeptcmlnT,  !,■<()•.'. 

T!ie  Principal  Sudder  Ainecn  (Moulvio  Iradut  Alby  KiiiiM)  liy  his  judgment, 
dated  the  15th  of  Fel)ruary,  1,^64,  found  against  the  Plaintiff  on  all  the  issues, 
from  which  the  Appellants  on  the  Kith  of  May,  1864,  preferred  their  ])etitiou  of 
appeal  to  the  High  Court.  The  Plaintiff  did  not  therein  rely  on  his  own  evidence, 
or  take  exception  to  it.s  rejection  by  the  Court  of  First  Instance,  but  relied  on 
estoppel  alone  as  to  the  character  of  the  transaction  of  conditional  sale  and  passing 
of  tlie  consideration.  He  to  some  extent  admitted  he  had  been  unable  to  prove  the 
foreclosure,  but  contended  that  it  should  be  taken  as  proved.  He  also  impugned 
the  second  Ikrarnamah   and  petition  thereon   as  forgeries. 

On  the  21st  of  September,  1864,  a  Division  Bench  of  the  High  Court,  consisting 
of  Messrs.  C.  Steer  and  E.  P.  Levinge,  affirmed  the  judguient  of  the  Principal  Sudder 
Ameen  and  dismissed  the  appeal.  The  Division  Bench  dealt  with  no  other  question 
than  that  of  the  estoppel  contended  for  by  Appellant;  and  from  the  judgment  of 
Mr.  Justice  Steer  it  appeared  that  the  Appellant  abandoned  all  other  contention 
before  the  High  Court.  On  the  point  of  estoppel,  the  Division  Bench  iicld  there  was 
none,  and  that  on  the  evidence  they  were  tjuite  satisiied  that  the  alleged  mortgage 
was  fictitious  and  fraudulent. 

[558]  This  appeal  was  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellants. — We  submit  that  the 
decree  is  wrong,  the  High  Court  ought  to  have  held  that  the  Defendants  (the  two 
first  Respondents)  were  estopped  and  concluded  by  their  own  pleading  and  ad- 
missions in  record  in  their  answer  in  the  suit  of  Ahrut  Singh  v.  Mussumat  Pran 
Peary  and  otherg,  in  which  they  pleaded,  and  are  in  evidence,  the  two  instruments, 
constituting  a  conditional  mortgage,  and  cannot  now  deny  or  contest  the  validity 
and  legal  effect  and  operation  of  those  instruments.  They  could  not  legally  set 
.up  their  own  alleged  fraud,  as  a  defence  to  prevent  the  operation  of  their  own 
Deed  of  conditional  sale  and  conveyance  of  the  Talooks  and  Mouzahs  executed  in 
favour  of  the  Appellants.  Even  if  the  Courts  were  right  in  deciding  that  the  two 
first  Respondents  were  not  estopped  from  setting  up  such  defence,  yet  the  Courts 
were  wrong  in  shifting  the  onus  of  proof  on  the  Appellants,  inasmuch  as  the  making 
and  execution  of  the  Deed  of  conditional  sale  and  the  receipt  for  the  consideration 
therein  was  admitted  by  them,  the  onus  of  proving  the  statements  relied  on  by  the 
latter,  to  establish  the  invalidity  of  the  Deed  lay  on  them.  The  Court  ought,  there- 
fore, to  have  decided  that  the  evidence  adduced  by  them  was  insufficient  to  prove 
the  statements,  so  far  as  the  same  were  in  contradiction  of  their  admission  in  the 
answer,  and  decreed  in  favour  of  the  validity  of  the  deeds. 

[559]  Mr.  Doyne,  appeared  for  the  two  first  Respondents,  but  was  not  called 
on  to  address  their  Lordships. 

Judgment  was  delivered  by 

The  Right  Hon.  the  Lord  Justice  James. — In  this  case  their  Lordships  are  of 
opinion,  that  it  is  impossible  to  treat  this  Deed  of  conditional  sale  and  mortgage 
as  creating  any  estoppel.  It  is  sought  to  be  enforced  by  a  person  out  of  possession. 
It  is  in  truth  the  case  of  a  common  mortgage  in  which  the  Defendants  says  there 
never  was  the  money  advanced.  It  is  open  to  a  Mortgagor  in  this  Country  to  deny 
that  the  money,  the  receipt  of  which  is  formally  acknowledged  under  his  hand  and 
seal,  was  advanced,  and  to  cut  it  down  to  a  nominal  sum  or  nothing.  That  being  so, 
and  the  instrument  being  relied  upon  by  a  person  out  of  possession  seeking  to 
obtain  possession  through  the  medium  of  a  foreclosure  suit,  it  appears  to  their 
Lordships  that  there  is  nothing  whatever  to  prevent  the  Defendant  from  showing 
the  real  truth  of  the  transaction.  Then  with  regard  to  the  supposed  estoppel  by 
pleading,  it  is  equally  clear  that  a  pleading  by  two  Defendants  against  the  suit  of 
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another  Plaintiff  never  can  amount  to  an  estoppel  as  between  them.  Tiieir  Lcud- 
ships  are  satisfied  that  the  decision  of  the  High  Court  was  quite  right.  Their 
Lordships  will,  therefore,  advise  Her  Majesty  that  it  he  affirmed  and  the  appeal 
dismissed  with  costs. 


[560]   PATTABHIRAMIER,— ^/vZ/fl"';  VENCATAROW   XAICKEN   and   NARA- 
SIMHA   }<AlCKE^—Re.ymHdenfs*  [Dec.   9   and   10,   1870]. 

On  appeal  from  the  Siidder  Dewanny  Adawlut  at  Madras. 

riie  doctrine  of  the  English  law  with  respect  to  the  equity  of  redemption,  after 
default  of  payment  of  the  mortgage  money,  is  unknown  to  the  ancient  law 
of  India  prevailing  in  Madras,  which,  in  the  absence  of  any  Regulation,  or 
Act  of  the  Legislature,  altering  such  law,  determines  the  interest  of  a  Mort- 
gagor, in  favour  of  the  Mortgagee  under  a  conditional  sale  made  absolute 
by  fUilure  of  the  Mortgagee  to  redeem  at  the  time  specified  in  the  Deed  [l-'J 
Moo.  Ind.  App.  570]. 

The  provisions  of  Ben.  Reg.  XVII.  of  1806,  allowing,  in  respect  of  Bye-bil  wuft'a, 
the  Mortgagor,  or  his  representatives,  to  redeem  at  any  time  before  fore- 
closure has  not  been  extended  to  Madras  [1.'?  Moo.  Ind.  App.  569]. 

A  Bye-bil-wuffa,  or  mortgage  and  conditional  sale  usufructory,  was  executed  in 
1808,  and  the  Mortgagees  were  put  in  possession.  The  Deed  contained  a 
condition  that  if  the  Mortgagor  failed  to  redeem,  within  five  years,  the  con- 
ditional sale  was  to  be  absolute.  The  Mortgagor  failed  to  redeem  within 
the  stipulated  period,  and  the  Mortgagee  afterwards,  without  having  fore- 
closed, sold  the  j^nortgaged  premises.  In  1853  the  Mortgagor's  representative 
brought  a  suit  against  the  Purchaser,  under  Mad.  Reg.  XXXIV.  of  1802, 
sec.  8,  to  redeem  the  estate.  Held,  that  the  interest  of  the  Mortgagee,  after 
the  expiry  of  two  years,  became  ab.solute. 

Wliere  there  had  been  great  and  unexplained  delay,  after  special  leave  to  appeal 
had  been  granted,  in  bringing  the  appeal  to  a  hearing,  the  Judicial  Com- 
mittee, in  reversing  the  decree,  refused  the  successful  Appellant  his  costs 
[13  Moo.  Ind.  App.  572]. 

In  this  case  the  appeal  was  brought  from  the  decree  of  the  late  Sudder  Dewanny 
Adawlut  at  Madras,  made  in  a  special  appeal,  which  reversed  a  previous  decree 
of  the  Principal  Sudder  Ameen  of  [561]  Combaconum,  from  whose  decision  there 
had  l)eeu  no  regular  appeal,  and  whicli  affirmed  a  previous  decree  of  the  District 
Moonsiil  of  Nannilam,  which  had  been  reversed,  both  as  to  its  finding  on  the  facts, 
and  the  law,  by  the  decree  of  the  Principal  Sudder  Ameen. 

The  suit  out  of  which  the  present  appeal  arose,  was  brought  by  the  Respondents 
against  the  Appellant,  the  Purchaser,  to  eject  him  from  the  possession  of  lands 
appertaining  to  three  villages  in  the  Talook  of  Nannilam,  in  tlie  Madras  Presidency, 
which  lie  held  under  a  conveyance  for  valuable  consideration,  and  ]iartly  under  an 
equivalent  exchange  of  other  lands. 

The  suit,  as  alleged  in  the  plaint,  was  brought  under  Mad.  Reg.  XX.XIV.  of 
1802,  sec.  8,  to  redeem  the  lands,  mortgaged  by  the  adoptive  Father  of  one  Plaintiff 
and  the  Uncle  of  the  other,  forty-five  years  before  the  institution  of  the  suit :  and 
in  order  to  bring  it  within  the  provisions  of  that  section,  it  was  further  alleged, 
that  a  mortgage  Bond  had  been  executed  by  the  original  parties,  stipulating  that  the 
mortgagee  should  enjoy  the  lands  in  lieu  of  interest,  and  that  if  the  principal  should 
be  paid  "  in  the  season  of  harvest  of  any  year,"  the  Mortgagee  should  receive  it 
and  give  up  the  lands,  of  which  possession  was  then  given  to  the  Mortgagee  and 
it  was  also  alleged  that  this  mortgage  debt  had  been  liquidated  from  the  usufruct  of 
the  lands.     The  period  of  limitation,  it  was  admitted,  had  long  previously  elapsed, 


*  Present :  Members  of  the  Judicial  Committee,— The  Right  Hon.  Lord  Chelms- 
ford, the  Right  Hon.  Sir  James  William  Colvile,  and  the  Ridit  Hon.  the  Lord 
Justice   Mellish,     Assessor, — Tlie    Right   Hon.    Sir   Lswrewce    PfCl. 
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but  it  was  at  the  same  time  contended,  that  the  Mortgagee  was  bound,  under  the 
express  condition  in  the  alleged  mortgage  Bond,  to  allow  of  redemption  and  re- 
possession of  tiie  lauds  by  the  [562]  Mortgagor  at  any  subsequent  time,  and  when- 
ever tlie  Mortgagor  thought  fit  to  demand  it. 

The  questions  raised  were,  first,  one  of  fact,  whether  sucii  alleged  mortgage  Bond 
as  set  up  by  the  plaint,  had  been  executed  by  the  parties  in  sujiercession  of  a  deed 
of  Mortgage  and  conditional  sale,  dated  the  l.'ith  of  ,Iune,  1808,  put  in  evidence  by 
the  Defendants  (marked  as  Exhibit  No.  1),  admitted  to  have  been  executed  by  the 
Mortgagor  and  Mortgagee.  That  deed  providing  that  the  Mortgagor  might  redeem 
the  lands  in  question  by  a  payment  to  the  Mortgagee  of  the  principal  moneys  within 
a  fixed  period  of  five  years,  and  that,  on  default,  the  Mortgagee  and  iiis  posterity 
were  to  enjoy  tiie  lands  as  if  the  transaction  liad  been  from  the  first  "  un  absolute 
sale,  with  the  rigiit  of  alienating  the  same  by  gift  or  sale,"  etc.  The  second  (luestion 
was  one  of  law,  namely,  as  to  the  effect  to  be  given  to  the  condition  in  the  above  deed 
of  Mortgage  and  conditional  sale,  both  with  reference  to  the  original  parties  tliereto, 
and  to  the  Ajipellant,  who  had  purchased  after  the  default,  and  to  whom  the  lands 
had  been  sold  and  conveyed  by  the  heir  of  the  Mortgagee  under  the  special  condition, 
and  the  express  power  of  alienation  thereby  given  ;  and  also,  whether  the  suit  was 
barred  by  the  Regulations  of  Limitation. 

By  the  decrees  of  tiie  District  Moonsiff'  (Sundaraiyar),  dated  the  9th  of  November, 
1857,  it  was  declared,  that  the  alleged  Mortgage  Bond  sot  up  by  tlie  Plaintiffs  (as 
well  as  certain  alleged  Letters  purporting  to  contain  admissions  by  tiie  Mortgagee 
or  his  heirs  that  tiie  Mortgage  was  subsisting  after  tlio  expiration  of  tlie  five  years), 
had  been,  in  liis  opinion,  proved  by  the  Plaintiffs'  evidence,  and  that,  therefore,  [563] 
he  was  entitled  to  redeem:  further,  that  the  suit  of  the  Plaintiffs  was  not  barred 
by  the  Regulations  of  limitation,  and  that  on  repayment  to  the  first  Defendant,  an 
heir  of  the  Mortgagee,  by  the  Plaintiffs  of  the  princijial  moneys  lent  on  the  mortgage, 
the  first  Defendant,  and  the  Appellant,  the  third  Defendant,  and  the  fourth  Defen- 
dant should  deliver  to  the  Plaintiffs  the  lands,  and  that  the  Defendants  should  pay 
all  the  costs,  save  of  the  second  Defendant,  who  was  ordered  to  bear  her  own  costs. 

On  appeal,  the  Principal  Sudder  Ameen  (Rangasawmy  Pillay,)  by  his  judgment, 
dated  the  4th  of  December,  1858,  reversed  the  decree  of  the  Moonsiff,  on  the  ground, 
that  the  alleged  mortgage  Bond,  set  up  by  the  Plaintiffs,  had  not  been  proved  ;  that 
the  Letters  were  forgeries  ;  and  that  the  Deed  of  mortgage  and  conditional  sale 
(Exhibit  No.  1)  was  the  only  Deed  executed  relating  to  the  lands  in  question  ;  and 
further,  that  as  the  Deed  stipulated  that  the  lands  .should  be  redeemed  within  the 
five  years,  on  payment  of  the  principal,  and  on  default  by  the  Mortgagor,  the  same 
should  be  considered  as  absolutely  sold,  with  full  power  to  alienate  by  sale  or  gift, 
etc.,  that  the  lands  became  on  such  default  absolutely  sold,  as  the  effect  of  the  express 
condition  to  that  effect. 

A  special  appeal  from  this  decree  was  in.stituted  by  the  Plaintiffs,  and  such  appeal 
was  admitted  by  the  late  .Sudder  Dewanny  Adawlut  on  a  single  point  of  law,  whether 
the  Exhibit  No.  1  (the  Deed  of  mortgage  and  conditional  sale)  conveyed  to  tiie 
Appellant  an  absolute  right  to  the  property  in  issue  as  his  by  deed  of  sale. 

By  the  decree  of  the  Sudder  Dewanny  Adawlut,  [564]  dated  the  14th  of  April, 
1860,  on  the  special  appeal,  it  was  decided  by  that  Court,  that  a  jienalty  of  this 
nature  the  Court  does  not  give  effect  to,  and,  therefore,  the  Plaintiff's"  ri>j;ht  to 
redeem  had  remained  to  them  ;  that  as  respected  the  operation  of  the  Act  of  limita- 
tion, it  was  to  be  observed  that  the  Act  would  onlv  run  against  the  Plaintiffs  from 
the  time  they  might  have  tendered  the  sum  of  the  mortgage,  and  that  the  Defen- 
dants might  have  refused  to  accept  it,  and  make  over  tlie  lands.  It  was  not  alleged 
that  any  such  tender  or  refusal  had  occurred.  The  Court  resolved,  therefore,  to 
set  aside  the  decree  of  the  Principal  Sudder  Ameen,  and  to  affirm  that  of  the  District 
Moonsiff. 

As  the  value  of  the  subject  in  suit  was  below  Rs.  10.000,  on  a  petition  to  Her 
Majesty  in  Council,  special  leave  to  appeal  was  granted  on  the  16th  of  April,  1861, 
on  the  ground  of  the  great  general  importance  in  point  of  law  with  respect  to  the 
application  of  the  Regulation  of  limitation  and  of  the  equitable  doctrines  in  the 
Sudder  Court,  and  enforcement  of  such  doctrines  as  against  a  Purchaser  for  value 
without  notice. 
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No  appearance  having  been  entered  for  the  Respondents,  the  appeal  was  heard 
ex  parte. 

Sir  R.  Pahner,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — As  there  was  no  regular 
appeal  from  the  Principal  Sudder  Ameen's  decree,  his  finding  upon  the  facts  must 
be  taken  as  conclusive.  The  late  Sudder  Court,  contrary  to  the  express  condition 
of  the  Deed  of  mortgage  and  conditional  sale,  decreed  redemption  on  pay-[565]- 
ment  of  the  principal  moneys,  and  ordered  possession  to  be  given  of  the  lands 
enjoyed  by  the  Appellant,  a  botia  fide  Purchaser  for  valuable  consideration.  We 
insist,  that  this  hnding  is  wrong,  as  the  special  condition  contained  in  the  Deed 
took  the  transaction  out  of  the  category  of  a  simple  mortgage  by  providing,  that 
on  the  default  of  the  Mortgagor  in  making  payment  of  the  principal  sum,  due  within 
five  years,  the  transaction  should  become  ipso  factu  an  absolute  sale,  and  that  is, 
we  contend,  the  present  law  of  Madras,  as  in  Bengal,  Forbes  v.  Ameeroonissa-  Beyaiii 
(10  Moore's  Ind.  App.  Cases,  348);  SureefoonUsa-  v.  Sheikh  Enan/et  Hosseiii  (5  W. 
R.  f<.S) ;  Shureenth  Oola  Choudree  v.  Gimya  I'ershad  Sooktil  (9  Ben.  Sud.  Dew.  Rep., 
229);  Mar.sham's  Guide  to  the  Civil  Law,  sees.  U:i,  144,  p.  611  [2nd  Ed.].  By  the 
ancient  law  of  India,  if  there  was  no  redemption  of  a  pledge  within  a  given  day  it 
operated  as  a  forfeiture,  Colebrooke's  Dig.,  Vol.  I.  pp.  183,  184  [Ed.  1801.].  Mad. 
Reg.  XXXIV.  of  1802,  sec.  8,  enacts,  that  the  questions  at  issue  are  to  be  determined 
according  to  the  former  customs  of  th»  Country.  That  certainly  must  be  the 
ancient  law  of  India,  in  force  at  Madras,  as  the  provisions  of  Ben.  Reg.  XV.  of 
1793,  and  XVII.  of  1806,  have  never  been  extended  to  Madras.  It  cannot  be 
effectually  maintained,  that  the  Mad.  Reg.  of  limitations  II.  of  1802,  sec.  18,  cl.  4, 
does  not  apply.  The  Appellant  and  those  through  whom  he  claimed  title  to  the 
lands  had,  previously  to  the  institution  of  the  suit,  held  possession  as  proprietors 
without  interruption  for  upwards  of  thirty  years,  and  under  sec.  18,  of  Mad. 
Regulation,  such  possession  ought  to  have  been  held  as  proof  of  a  sufficient  right  of 
property  in  tlie  Appellant. 

[566]  Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  Lord  Chelmsford  (Jan.  20,  1871).— In  this  case  the  Appellant 
claims  to  be  the  absolute  Owner  of  the  lands  in  question  under  several  conveyances 
from  the  first  and  second  of  his  co-defendants  in  the  suit,  or  from  those  whom  they 
represent.  That  the  title  of  his  Vendors  or  their  ance.stor  was  originally  a  mort- 
gage title  is  undisputed  ;  and  the  suit  out  of  which  the  appeal  has  arisen  was  brought, 
in  October,  1853,  by  the  representatives  of  the  Mortgagor  to  redeem  the  property, 
alleging  it  to  be  still  redeemable.  The  decision  of  the  Court  of  First  Instance  was 
in  their  favour,  but  that  was  reversed  by  the  Principal  Sudder  Anieen  of  Coni- 
baconum,  who  decreed  in  favour  of  the  Appellant.  His  decree  was  reversed  by 
the  late  Sudder  Dewanny  Adawlut  of  Madras  on  special  appeal ;  and  the  present 
appeal  is  against  the  decree  of  that  Court. 

The  Sudder  Court,  having  no  jurisdiction  to  determine  on  special  appeal  any 
question  of  fact,  and  there  being  no  cross  appeal  to  Her  Majesty  in  Council  against 
the  decree  of  the  Principal  Sudder  Ameen,  their  Lordships  must  accept  his  findings 
on  the  facts  as  conclusive. 

Those  findings  were:  — 

First,  that  the  original  contract  between  the  Mortgagor  and  the  Mortgagee  was 
contained  in  the  deed  of  conditional  sale,  dated  the  13th  of  June,  1808,  and  is  there 
called  Exhibit  No.  1  ;  and  that  the  Plaintiffs  had  failed  to  establish  that  there  was 
any  other  instrument  of  mortgage. 

Second,  that  Exhibit  No.  2,  purporting  to  have  [567]  been  executed  on  the  16th 
June,  1861,  upon  which  the  Appellant  had  relied  either  as  a  confirmation  of  the  then 
absolute  title  of  his  Vendors,  or  as  a  conveyance  or  lease  of  the  right  of  redemption 
to  them,  was  not  a  genuine  document. 

Third,  that  certain  Letters,  put  in  by  the  Plaintiffs  in  order  to  prove  acknowledg- 
ments by  the  Mortgagees  that  the  mortgage  was  a  subsisting  and  redeemable  morto-age 
as:  late  as  1851,  were  also  forgeries. 

The  conclusion  of  law  which  the  Principal  Sudder  Ameen  drew  from  his  first 
finding  was,  that  under  Exhibit  No.  1  the  title  of  the  Mortgagees  became  absolute 
on  the  10th  of  June,  1813,  by  reason  of  the  failure  of  the  Mortgagor  to  t-edeem  at 
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that  date  ;  aud  the  speeial  appeal  was  admitted  to  try  tlie  LorrectiiesB  of  that  loii- 
clusiou.  Heuee,  the  sole  question  for  their  Lordshijis'  deteniiiiiatioii  is  whether, 
under  tiie  law  of  the  Madras  Presidency,  the  interest  of  a  Mortgagee  under  u  Deed 
of  eouditioual  sale  does  or  does  not  become  absolute,  according  to  the  terms  of  the 
contract,  by  the  mere  failure  of  the  Mortgagor  to  redeem  at  or  before  the  time 
specified  in  the  deed. 

This  form  of  security  being  common  in  India,  the  question  is  of  very  general 
importance,  and  on  that  ground  the  Appellant  obtained  lier  Majesty's  special  leave 
to  prosecute  this  appeal,  which,  after  considerable  delay,  has,  unfortunately,  come 
on  to  be  heard  ex  parte. 

The  contract  embodied  in  Eshibit  No.  1  was,  that  the  Mortgagee  should  hold 
possession  of  the  land  for  five  years,  paying  the  Government  revenue ;  that  the ' 
Mortgagor  should  repay  the  principal  and  redeem  the  laud  on  the  10th  of  June,  1813  ; 
aud  that,  iu  [568]  default,  the  Mortgagee  and  his  posterity  should  enjoy  the  land 
as  if  the  transaction  were  an  absolute  sale,  with  the  right  of  alienating  the  same 
by  gift,  sale,  etc. 

The  transaction  then  was  one  of  mortgage  by  Bye-bil-wufa  or  Kul-kabala 
usufructuary  :  the  usufruct  of  the  property  to  be  taken  in  lieu  of  interest.  And  the 
first  question  that  suggests  itself  is,  was  there  any  rule  of  law  to  prevent  the  Court 
from  giving  effect  to  such  a  contract  according  to  the  intent  and  meaning  of  the 
parties  plainly  expressed  by  its  language? 

That  this  form  of  security  has  long  been  common  in  India  is  notorious.  Tiie 
fact  is  stated  in  the  preamble  to  the  Ben.  Reg.  I.  of  1798.  That  such  contracts  were 
recognized  and  enforced  according  to  their  letter  by  the  ancient  Hindoo  law  appears 
from  several  passages  in  Colebrooke's  Digest  (vol.  I.  pp.  183,  187,  188,  and  193). 
That  they  were  equally  recognized  and  enforced  between  Mahomedans  is  shown  by 
Jtr.  Baillie  in  his  introduction  to  his  learned  work  on  the  Mahomedan  law  of  sale. 
If  the  ancient  law  of  the  Country  has  been  modified  by  any  later  rule,  having  the 
force  of  law,  that  rule  must  be  founded  either  on  positive  legislation,  or  on  estab- 
lished practice. 

Nothing  concerning  such  contracts  is,  so  far  as  their  Lordships  are  informed, 
to  be  found  in  the  Statute  Law  relating  to  the  Presidency  of  Madras  except  Mad. 
Regulation,  XXXIV.  of  1802.  The  8th  and  9th  sections  of  that  Regulation  extended 
to  Madras,  the  provisions  of  the  10th  and  11th  sections  of  the  Ben.  Regulation,  XV. 
of  1793.  Both  these  Regulations  were  passed  with  the  object  of  fixing  the  [569] 
legal  rate  of  interest,  and  of  preventing  the  taking  of  interest  in  excess  of  it  :  and 
Ijoth  have  since  been  wholly  or  in  great  part  repealed  with  other  usury  laws 
by  Act,  No.  XXVIII.  of  1855.  The  clauses  in  question  affected  only  that  part  of 
the  contract  now  under  consideration  which  related  to  the  usufruct  of  the  pro- 
perty. As  to  that  they  may  have  made  it  necessary,  contrary  to  the  intention 
of  the  parties,  to  take  upon  a  redemption  an  account  of  the  rents  and  profits  as 
between  Mortgagor  and  Mortgagee  in  possession,  compelling  the  latter  to  set 
what  he  might  have  received  in  excess  of  legal  interest  against  the  principal :  but 
they  neither  extended  the  time  of  redemption  nor  imposed  upon  the  Mortgagee, 
when  the  Mortgagor  had  failed  to  redeem  within  the  stijiulated  period,  the  obliga- 
tion of  taking  any  judicial  or  other  proceedings  in  order  to  make  his  title  absolute. 

In  Bengal  there  was  further  legislation.  In  that  Presidency,  Regulation  XVII. 
of  1806,  was  passed,  which  allowed  a  Mortgagor,  who  had  executed  such  a  security 
as  that  now  in  question,  to  redeem  at  any  time  before  the  Mortgagee  had  finalh'  fore- 
closed the  mortgage  by  taking  the  proceedings  which  the  Regulation  made  essential 
to  foreclosure. 

It  is,  however,  unnecessary  to  observe  that  this  Bengal  Regulation  had  of  itself 
no  force  in- the  Piesidency  of  Madras.  And  their  Lordships  cannot  find,  either  in 
the  Madras  Regulations  or  in  the  Acts  of  the  Indian  Legislature  subsequent  to  the 
Charter  Act  of  183-1,  any  Act,  by  which  similar  provisions  have  been  enacted  for 
Madras. 

That,  in  cases  to  which  Regulation  XVII.  of  1806  does  not  apply,  the  interest 
of  a  Mortgagee  under  a  [570]  Deed  of  conditional  sale  becomes  absolute  according 
to  the  terms  of  the  O'^ntract.  by  the  mere  failure  of  the  Mortgagor  to  redeem  within 
the  stipulatad  period,  has  lecently  Ijeen  decided  by  a  full  Bench  of  the  High  Court 
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of  iJerigal  in  the  case  of  SiireefooiMsa  v.  Shtiilik  Hnai/et  1 1  <>■■<!<(■  in  (5  Weekly  Repoiter, 
p.  88)."  In  that  case  the  mortgage  bore  date  the  ;iOth  of  November,  1801  ;  the  mortr 
gage  was  made  payable  on  the  iSih  of  September,  1806.  The  Mortgagor  sued  for 
redemption,  and  the  Mortgagee  admitted  that  tiiere  had  been  no  foreclosure  pursuant 
to  the  Kegulation.  The  High  Court,  however,  ruled  that,  if  the  Regulation  did  not 
apply,  the  interest  of  the  Mortgagee  became  absolute  on  tiie  28th  of  September, 
1806,  and,  finding  that  the  Kegulation  iiad  not  been  promulgated,  and,  therefore, 
had  not  bcconje  operative  in  the  District  until  the  7th  of  January,  1807,  di8mi.ssed 
the  l*laintiff'.s  suit.  The  point,  so  decided,  is  also  assumed  to  be  law  in  the  judg- 
ment delivered  at  tiiis  Board  in  the  case  of  Furl/es  v.  Ameerunissd  Brijum  (10  Moore's 
Ind.  App.  Cases,  .'548) ;  and  unless  it  be  law  it  is  difficult  to  see  why  the  Regulation 
of  1806  was  passed. 

Their  Lordshi|)s  liave  been  unable  to  discover  that  there  has  been  any  course  of 
decisions  in  tlie  Court  of  Madras,  which  can  be  set  against  the  authority  just  cited. 
The  utmost  that  can  be  gathered  from  this  record  is,  that  some  uncertainty  con- 
cerning the  operation  of  tliese  contracts  may  have  crept  into  the  Lower  Courts  of 
Madras.  If  tlie  Principal  Sudder  Aineen  was  right  in  thinking,  that  this  afforded 
a  reason  why  the  Apjiellant  had  sought  to  strengthen  his  title  by  the  production  of 
the  false  Deed  No.  2,  [571]  it  is  to  be  ob.served  that  the  Plaintiffs,  on  the  other  hand, 
showed  their  sense  of  the  uncertainty  of  the  law  by  setting  up  the  false  case  that 
another  form  of  mortgage  had  finally  been  substituted  for  the  Deed  of  conditional 
sale.  Moreover,  the  Sudder  Court  does  not  rest  its  judgment  upon  decided  cases. 
The  fir.st  reason  advanced  in  support  of  that  judgment  is  clearly  untenable.  That 
a  party  is  precluded  from  relying  upon  a  title  established  by  a  Deed  conclusively 
found  to  be  genuine,  becau.se  he  has  foolishly  and  wickedly  set  up  a  false  Deed  which, 
if  treated  as  a  conveyance  and  not  as  a  mere  confirmation,  may  be  inconsistent  with 
that  title,  is  a  proposition  for  which  there  is  no  foundation  either  in  reason  or  in 
law.  Nor  does  the  second  reason  assigned  for  tlie  judgment  appear  to  their  Lord- 
ships to  be  better  founded.  It  assumes  that  an  obligation  lay  on  the  Mortgagee  to 
do  some  act  by  way  of  enforcing  what  is  not  very  correctly  termed  the  penalty;  and 
that  there  could  be  no  adverse  po.ssession  again.st  the  Mortgagor  until  there  had  been 
a  tender  and  refusal  of  tlie  mortgage  money.  But  this  assumption  implies  that  in 
some  way  or  another  the  rights  and  obligations  of  the  parties  as  defined  by  the  con- 
tract had  been  qualified  by  a  known  rule  of  law.  Their  Lordships  have  already 
stated  that,  so  far  as  they  can  discover,  no  such  qualifications  have  been  introduced, 
as  in  Bengal,  by  any  act  of  legislation  into  the  Statute  Law  applicable  to  Madras. 
Wliat  is  known  in  the  law  of  England  as  "  the  equity  of  redemption,"  depends  on  the 
doctrine  established  by  Courts  of  Equity,  that  the  time  stipulated  in  the  mortgage 
deed  is  not  of  the  essence  of  the  contract.  Such  a  doctrine  was  unknown  to  the 
ancient  law  of  [572]  India  ;  and  if  it  could  have  been  introduced  by  the  decisions 
of  the  Courts  of  the  East  Indian  Company,  their  Lordships  can  find  no  such  course 
of  decision.  In  fact,  the  weight  of  authority  seems  to  be  the  other  way.  It  must 
not,  then,  be  supposed  that  in  allowing  tliis  ajqieal  their  Lordships  design  to  disturb 
any  rule  of  property  established  by  judicial  decisions  so  as  to  form  part  of  the  law 
of  the  Forum,  wherever  such  may  prevaih  or  to  affect  any  title  founded  thereon. 

Their  Lordships,  therefore,  being  of  opinion,  that  the  decree  under  appeal  is 
erroneous  and  ought  to  be  reversed,  and  that  the  special  appeal  to  the  Sudder  Court 
ought  to  have  been  dismissed  with  costs,  will  advise  Her  Majesty  accordingly.  But 
considering  the  great  and  unexplained  delay  whith  has  taken  place  in  the  prosecu- 
tion of  this  appeal,  they  do  not  think  that  they  ought  to  give  the  Appellant  the  costs 
of  it. 

[Explained  and  approved,  Thwiibamivmy  Mudelly  v.  Mahomed  Hossain.  Rowthe7i, 
1875.  T>.R.  2  Ind.  App.  241  ;  see  also  Balkishen  Dass  v.  Legge,  1899,  L.R.  27  Ind. 
App.  66.] 
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[573]     MUSSUMAT     MlT}iA.—Ap/ielhint:     SYD)     Fl'ZL     lU'li.     MfSSfMAT 
CHUTTO     BHIJEA,     HIDAYUTOOMSSA      I5IHKK.     SIIEIK     MAIIOMKI) 
AMEENOODEEN.    SIIEIK    MAHOMED    FITTEHOOLLAII.    and    SHEIK 
NUSEEROODDEEX,— /^s/'"""''''""*  [l>i''-.  10,  ISToj. 
On  appeiif  frimi  tin-  II hjIi  Coiirf  nf  J ii<lir<ifiin\  yurtli-Westrni  I'ruiiiiccs,  Agra. 

Althoui,'h  it  is  the  duty  of  the  Judj;e  i)f  tlie  Ciiurt  of  First  Iiistaiu-e  to  settle  and 
record  tlie  issues,  as  provided  by  sees.  13'.)  and  140  of  the  Civil  Code  of  Pro- 
cedure Act,  Xo.  VIII.  of  1859.  yet  there  is  no  positive  provisions  in  that  Act 
whieli  make  the  omission  by  tlie  .Iudj::e  to  settle  issues  fatal  to  the  trial  of  tlio 
suit  [1:5  Moo.  Ind.  App.  582]. 

Xo  issues  were  settled  or  recorded  hy  the  princi|ial  Sudder  Anieeii.  and  no  ob- 
jections taken  on  tliat  frroiind  by  either  party,  and  after  heariiiji  evidence 
a  decree  was  made.  On  appeal  to  tiie  Hijih  Court,  an  objection  was  made  on 
the  yround  of  the  omission  of  issues,  but  the  Court  being  satisfied  with  the 
evidence,  decided  the  appeal  on  the  merits.  Held,  by  the  Judicial  Com- 
mittee, that  tlie  Hifih  Court  acted  rightly,  as  it  had  a  discretion  to  remand 
the  case  under  sec.  35-t  of  the  Act,  No.  VIII.  of  1859,  and,  as  there  had  been 
no  failure  of  justice  in  consequence  of  the  omission  to  settle  and  record  tlie 
issues,  they  refused  to  remand  the  case  for  settlement  of  issues  and  a  retrial. 

The  case  of  BahoD  Reiniii  Perxhad  v.  -hinlcce  I'rrsliad,  11  Moore's  Ind.  A])p. 
Cases,  25,  oljserved  on  [l-"?  Moo.  Ind.  App.  582]. 

The  Appellant  brought  this  suit  to  recover  the  amount  alleged  to  be  due  on  a 
Bond  signed  by  Respondent,  Syud  Fuzl  Rub,  on  behalf  of  himself  and  the  Respon- 
dent^, Mussuniat  Chutto  IJebea,  Hidayutoonnissa  Bibee.  Tlie  two  first  Respondents 
ad-[574]-initted  the  Bond  by  a  plea  of  confession.  The  last  Respondent  admitted  the 
making  of  the  Bond  on  the  expectation  that  the  consideration  would  be  paid,  but 
denied  any  liability  upon  it  on  the  gi'ound  of  fraud  and  non-payment  of  tlie  money. 

The  other  Respondents  intervened  in  the  suit  on  the  ground  that  the  Bond  was 
fraudulent  and  intended  to  defraud  them  as  Creditors  of  the  ]iarties  making  the 
Bond. 

The  Appellant  brought  the  suit  to  recover  the  mone}-  mentioned  in  the  Rond.  and 
filed  the  Bond  in  Court,  when  it  was  found  to  have  been  torn  and  pasted  together. 
The  Appellant  only  sued  the  parties  who  were  Obligors  on  the  Bond,  whereupon  the 
Respondents.  Sheik  Mahomed  Ameenooddeen,  Sheik  Mahomed  FuttehooUali,  and 
Sheik  Nusseerooddeeii,  intervened  and  objected  on  the  ground  that  the  Bond  was 
fraudulent,  having  been,  in  fact,  cancelled,  and  they  were  admitted  as  Defendants. 

Syud  Fuzl  Rub  and  Mussumat  Chutto  Bebea  filed  an  admission  of  the  Bond  being 
genuine  and  binding  on  them,  but  the  Respondent,  Mussumat  Hidayutoonnissa,  by 
a  written  statement  alleged  the  Bond  to  have  been  given  without  consideration  and 
to  have  been  cancelled,  and  the  other  of  the  Respondents  put  in  written  statements 
alleging  that  the  Bond  was  false  and  fraudulent. 

The  Princijial  Sudder  Ameen  (Mr.  A.  W.  WoUaston),  without  framing  issues  of 
law  or  fact,  examined  the  Witnesses  in  attendance  adduced  by  the  several  parties. 

Tiie  material  facts  and  the  nature  of  the  evidence  adduced  appear  in  the  judg- 
ment of  the  Principal  Sudder  Aineen. 

[575]  '"•n  tlie  otii  of  July,  1867.  the  Principal  Sudder  Anieen  dismissed  the  suit 
with  costs.     In  his  judgment  he  stated  :  — 

''  Had  Syud  Fuzl  Rub  actualh'  received  the  money  from  Plaintift'.  lie  would  have 
paid  up  Heenaa  Mull  and  his  other  Creditors,  whose  names  are  mentioned  in  the 
Bond,  which  he  did  not  do.  Instead  of  that,  he  borrowed  Rs.  12.000  from  Rae 
Manik  Chund.  another  Banker,  on  the  17th  of  September.  1862,  just  twenty  days 
after  the  date  of  the  Plaintiff's  Bond,  and  it  was  out  of  that  Rs.  12,000  that  he  paid 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile.  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the  Lord 
Justice  Mellish. 
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up  the  claims  of  Heenga  Mull,  Choone  Lall,  and  Baboo  Lall.  Again,  in  less  than  six 
months,  i.e.,  on  11th  of  February,  1863,  he  borrowed  a  further  sum  of  Rs.  12,00U 
from  the  same  Heenga  Mull,  to  pay  up  the  claims  of  other  Creditors,  viz.,  Buldeo 
Narain  alia.':  Chootoo  Lall,  and  otheVs.  As  to  the  sis  Witnesses  put  in  by  the  Plain- 
tifiF,  I  place  no  faith  in  their  testimony.  They  are  interested  in  the  Plaintiff's  and 
Syud  Fuzl  Rub's  success  as  regards  this  suit,  in  which  the  demand  has  risen  from 
Rs.  1(1,000  to  Rs.  21,.'5.'5.'}:5,  by  addition  of  interest.  They  all  profess  to  have  seen 
the  money  paid  by  Kashipershad  to  Syud  Fuzl  Rub,  yet  five  of  them  say  it  was  paid 
at  five  I'.M.  near  evening:  but  I'sghur  Ali  says  it  was  paid  at  nine  a.m.  Again, 
Kashi  Pershad,  who  was  Syud  Fuzl  Rub's  Moklitar  at  the  time,  says,  that  out  of  the 
Rs.  10,000  Hs.  ,5000  was  taken  by  Syud  Fuzl  Rub  and  liimself  to  Heenga  Mull's 
house  that  same  night  to  clear  off  Heenga's  debt;  but  the  Witness,  Goorbuksh  Rae, 
who  also  professes  to  have  gone  with  the  money  and  with  Syud  Fuzl  Rub  to  Heenga's 
house,  says  the  amount  was  Rs.  10,000:  these  Witnesses  also  differ  widely  as  to  the 
persons  who  were  present  at  the  payment  of  [576]  the  consideration.  Names  men- 
tioned by  one  are  omitted  by  others,  and  rire  versa:  and  the  stronge.st  thing  is,  that 
not  one  of  them,  not  even  Kashi  Pershad,  can  say  what  Syud  Fuzl  Rub  did  with  that 
Rs.  10,000  i.e.,  which  of  his  Creditors  was  paid  out  of  it.  As  to  the  money  said  to 
have  been  taken  to  Heenga  Mull's,  the  two  Witnesses  who  mention  this  incident,  also 
say.  that  it  was  brought  back  the  same  night,  as  Heenga  refused  to  receive  it.  Nor 
are  the  Witnesses  agreed  as  to  whether  this  money  was  paid  before  or  after  registra- 
tion of  the  Bond.  Again,  the  Bond  in  question  gives  the  Plaintiff  the  power  to  sue 
at  once  for  his  money  in  the  event  of  any  other  creditor  suing  or  taking  out  execution 
against  Syud  Fuzl  Rub,  or  on  the  occurrence  of  any  one  of  several  other  contin- 
gencies, yet  w'hen  suits  were  filed  and  decrees  were  given  against  Syud  Fuzl  Rub  on 
all  sides,  and  his  property  advertised  for  sale,  the  Plaintiff  took  no  action  upon  his 
bond;  and,  instead  of  suing  on  the  Bond  for  Rs.  10,000,  he  sued  Syud  Fuzl  Rub  on 
a  subsequent  Bond  of  1863.  for  a  much  smaller  amount  (i.e.,  for  Rs.  2000)  which  was 
a  bona  fide  instrument  on  which  consideration  had  really  passed.  I  iiotice.^lso, 
that  two  of  the  witnesses  (for  Defendants)  have  filed  Bonds,  one  for  Rs.  175,  dated 
14th  of  September,  1865.  and  the  other  for  Rs.  432,  dated  9th  of  December,  1862, 
filed  by  Atta  Hosein  and  Hyder  Hosein  respectively,  to  show  that  in  their  case  too 
Plaintiff  got  them  to  execute  the  Bonds  and  have  them  registered,  and  yet  at  the 
last  moment  declined  to  let  them  have  the  money.  The  Plaintiff  has  filed  a  great 
number  of  exhibits  by  way  of  documentary  evidence,  tending  to  show  tliat  Beharee, 
a  Banker,  was  a  man  of  substance  :  but  I  do  not  see  the  use  of  these  [577]  documents, 
as  the  liability  of  Beharee  to  lend  Rs.  10,000  is  not  questioned.  There  are  two 
papers  to  show  that,  in  a  former  .suit,  also,  some  of  the  Defendants  denied  the  pay- 
ment of  the  consideration  on  another  Bond,  and  were  mistaken.  But  those  papers 
are  no  proof  that  the  Defendants  are  mistaken  in  the  present  case  also.  I.  tlierefore, 
dismiss  the  claim  with  costs.  In  addition  to  her  own  costs,  the  Plaintiff  will  pay  the 
costs  of  Hidayutoonnissa  as  one  party,  and  of  the  remaining  Defendants  as  another 
party,  and  no  more." 

The  Appellant  appealed  from  this  judgment  to  the  High  Court,  and  on  the  26th 
of  November,  1867,  a  Division  Bench,  consisting  of  Messrs.  A..  Ross  and  W.  Roberts, 
affirmed  the  Principal  Sudder  Ameen's  decree.  The  material  part  of  the  judgment 
of  the  Court  was  in  these  terms  :  — 

"  It  is  much  to  be  regretted,  we  think,  that,  considering  the  great  value  of  the 
matter  in  litigation,  the  Principal  Sudder  Ameen  should  have  fixed  a  day  for  the 
final  disposal  of  the  suit,  without  having  previously  settled  the  issues  to  be  decided. 
The  omission  to  fix  issues,  whether  on  a  day  previous  to  that  fixed  for  hearing  and 
deciding  the  suit,  or  on  such  day,  would  in  most  cases  undoubtedly  be  a  defect  and 
an  irregularity  calculated  to  effect  the  merits  of  the  case,  and  would  necessitate  a 
remand  of  the  case  to  the  Court  of  First  Instance,  in  order  that  such  defect  of  pro- 
cedure might  be  cured.  But,  in  this  case,  we  think  tliat  the  omission,  although  it 
is  to  be  regretted,  is  not  of  that  character.  Tlie  only  issue  arising  in  the  case  is  the 
simple  one  '  did  any  consideration  pass  on  the  Bond,  or  is  the  suit  a  collusive  one, 
brought  with  a  view  of  defrauding  the  Mortgagees  [578]  and  Auction-purchasers?' 
From  the  Plaintiff's  statements,  and  the  evidence  adduced  in  support  of  them  we 
think  it  is  (piite  clear  that  the  parties  perfectlv  understood  the  issues  to  be  deter- 
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mined,  and  we  di)  not  consider,  witli  lefeienco  to  liif  I'vidcnco  on  llie  record,  and  tlic 
nature  of  tiie  i'urtlier  evidence  oti'ercd  by  tlio  Ajiiicllant  ( I'laintitl),  tliat  the  Plaiii- 
titY's  case  wnnild,  in  any  way,  lie  benefited  by  suili  luitiier  evidence.  We  are  of 
opinion,  therefore,  that  there  is  sufficient  evidence  on  the  record  to  enable  us  to 
decide  the  case  without  reniandinir  it  to  tlie  Lower  Court  for  further  inve«tif,'ation 
and  re-decision.  On  the  merits,  we  are  of  opinion,  tiiat  tiie  Plaintiff's  appeal  must 
fail.  We  concur  with  the  Principal  Sudder  .\nieen,  and  ;,'enerally.  for  the  reasons 
stated  by  him  in  holding-  that,  notwithstanding  that  the  Uond  sued  ujion  was  at  the 
time  of  the  suit  in  the  )iossession  of.  and  wa.s  produced  by  the  Plaintiff,  the  proba- 
bilities of  the  case  arc  strongly  against  her.  In  the  absence  of  contiicting  oral  evi- 
dence of  a  perfectly  trustworthy  character,  we  consider  it  highly  improbable  that 
the  confessing  Defendant  Syud  Fuzl  I'ub  should,  within  twenty  days  of  contracting 
the  loan  now  disputed,  have  contracted  a  second  loan  for  the  payment  of  debts  due 
to  parties,  some  of  whom  are  identical  with  those  for  ))ayment  of  whom  the  first  loan 
is  said  (o  have  been  contracted  ;  that  the  Plaintiff  sliould  have  lain  by,  negligent  of 
her  own  interests,  and  contrary  to  the  express  conditions  of  her  Rond,  while  the 
jirincipal  Defendants  were  contracting  fresh  loans  of  large  amount,  and  while  suits 
were  being  brought  and  decrees  obtained  and  sued  out  against  tlie  Defendants  :  or  that 
the  Plain!  iff  herself  should  have  sued  the  Defendants  for  the  [579]  rei-overy  of  a  debt 
of  compaiatively  small  amount  of  a  more  recent  date,  while  her  larger  and  older 
claim  remained  unsatisfied  ;  or.  again,  that  she  would  have  made  to  Defendants 
further  loans,  of  small  amount,  without  alluding  to  or  reciting  in  the  Bonds  for  such 
loans  the  larger  delit  of  older  date.  Nor  do  we  consider  the  explanations  offered  by 
the  Plaintiff  of  her  apparent  negligence  of  her  own  interests  sufficient  to  rebut  the 
presumptions  against  her  arising  out  of  her  conduct  in  the  matter.  We  feel  conj- 
pelled.  therefore,  under  all  the  circumstances  of  the  case,  to  uphold  the  decision  of 
the  Principal  Sudder  Anieen,  and  to  dismiss  the  appeal  with  three  sets  of  costs,  and 
interest  thereon  at  six  per  cent,  per  annum." 

The  appeal  was  from  this  decreee. 

Mr.  Jjeith,  and  Mr.  Doyne.  for  the  Appellant. — There  lias  been  a  miscarriage, 
and  such  a  mis-trial  as  to  render  it  incumbent  on  this  Court  to  reverse  the  decisions 
appealed  from,  and  remand  the  case  to  India  for  settlement  of  pro])er  issues,  and  a 
re-trial  of  .such  issues.  Nothing  can  be  more  dangerous  in  the  administration  of 
justice  than  to  allow  unprofessional  Judges  to  decide  a  ca.se  without  issues  duly 
recorded.  Here  the  Principal  Sudder  Ameen,  without  framing  or  recording  any 
i.ssues  w-hatever.  either  of  law  or  fact,  as  required  by  sec.  i:?9,  of  Act.  No.  VIII.  of 
1850.  the  Code  of  Civil  Procedure,  examined  AVitnesses  and  made  a  decree.  In  so 
acting,  we  contend,  that  he  proceeded  altogether  irregularly,  and  in  contravention 
of  sees.  l-'iO,  140,  144,  and  145  of  the  Civil  Procedure  Act,  which  provides,  that  no 
evidence  can  be  received  except  on  recorded  issues.  Macpherson's  New  Civil  Proc, 
p.  146  [Ed.  1871].  It  was  such  a  patent  defect  and  [580]  irregularity  as  would  have 
justly  necessitated  a  remand  of  the  suit  by  the  High  Court,  in  order  to  give  an 
opportunity  to  the  parties  to  tender  further  evidence  :  but  that  Court  erroneously 
refu.sed  to  remand  the  suit,  and  simply  decided  the  case  by  affirming  the  Principal 
Sudder  Ameen's  decision.  The  imperative  necessity  for  recording  issues,  and  the 
fatal  effect  of  their  omission,  has  been  affirmatively  settled  by  this  Tribunal  in  a 
series  of  decisions  lioth  under  the  Regulation  law,  as  well  as  the  Code  of  Civil  Pro- 
cedure, Act,  No.  VIII.  of  1859  :  first,  with  respect  to  construction  of  Mad.  Heg.  XV. 
of  1816,  sec.  10,  Sriiniit  Moofee  Vijaya  Tfafiluinadha  Goirery  Vnlhihhn  I'e.rria  Wondln 
Taxer  v.  Rany  Jnr/a  Mootfno  Nutr/n'/ir  (3  Moore's  Ind.  App.  Cases,  278).  So  with 
the  Ben.  Reg.  XXVI.  of  1814,  sec.  10,  cl.  .'3.  Rnnee  Coiciilhux  Kooiunir  v.  liahnn  [.all 
Bnhadonr  Singh  (9  Moore's  Ind.  App.  Cases.  39)  ;  Mohitn  Lall  Sookool  v.  Goliirk 
Chunder  Bntt  (10  Moore's  Ind.  App.  Cases.  1):  and  also  in  Bombay.  Siimh/ioohil! 
Gil illiurlaU  v.  The  GolJertor  of  Suraf  (8  Moore's  Ind.  App.  Cases,  1) ;  and  under  the 
Civil  Procedure  Code,  Act,  No.  VIII.  of  1859,  .sees.  l.'?9,  140,  the  same  rule  lias  been 
recognized,  Baboo  Rewun Pershad  v.  Janhee  Fershnd  (11  Moore's  Ind.  App.  Cases,  25) ; 
Kntchekcdeyana  Rungnppa  KalaJilra  Tohi  Oodiar  v.  Kachivijaya  Rungappa.  Kalakko 
Tola  Oodiar  (12  Moore's  Ind.  App.  Cases,  495). 

Upon  the  merits,  we  contended,  that  as  the  execution  and  registration  of  the 
Bond  was  admitted,   and  the  evidence  sufficiently  proved  the  payment  of  the  con- 
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sideration  money,  as  well  as  the  hoiui  fiiff.s  of  the  transaction,  the  Appellant  was 
entitled  to  a  decree. 

[581]  Sir  1{.  Palmer,  Q.C.,  and  Mr.  J.  1).  Bell,  for  the  l{e.s]K)udents,  Hidayutoon-  , 
nissa  Bebea  and  the  three  last  Respondents. 

The  point  now  raised  as  to  the  effect  of  the  omission  to  frame  issues  was  dis- 
tinctly brouf,'ht  before  the  .Jud<;-es  of  the  High  Court,  who,  in  tlieir  discretion,  under 
section  .'i,")l  of  the  Civil  Procedure  Act,  No.  VIII.  of  1859,  refused  to  remand  the  case 
to  the  Lower  Court  for  further  investigation  and  new  trial.  They  were  satisfied 
that  there  was  sufficient  evidence  on  the  record  to  enable  them  to  decide  the  case. 
Now.  the  question  in  the  present  appeal  is  one  of  fact  only,  and  this  Court  will 
not  reverse  concurrent  decisions  of  Courts  in  India,  Gosliain  Tota  liaiii  v.  Rajah 
lii-ckmunci-  Biillvb  {ante  [13  Moo.  Ind.  A)>]).],  p.  77),  Eajah  LreJaniind  Sim/li  v. 
Rajah  Mo/iendenuirain  {ante  [l-'i  Moo.  Ind.  App.],  p.  57),  unless  there  has  been  a 
failure  of  justice.  Here  the  suit  was  founded  on  a  false  and  fraudulent  claim,  in 
pursuance  of  a  scheme  between  the  Appellant  and  the  Respondent,  Syud  Fuzl  Rub, 
to  defraud  Creditors,  and  the  Appellant  is  on  that  ground  entitled  to  no  encourage- 
ment. . 

Their  Lordships'  judgment  was  delivered  by  .  I 

The  Right  Hon.  Sir  James  W.  Colvile. — It  has  candidly  been  admited  by  the 
learned  Counsel  for  the  Appellant  that  in  this  case  they  would  despair  of  inducing 
their  Lordships  to  interfere  with  the  finding  of  the  Courts  in  India  upon  the 
questions  of  fact,  and  the  conclusions  which  they  have  drawn  from  the  evidence  on 
the  record.  The  question  upon  the  appeal,  therefore,  is  narrowed  to  this,  has  there 
[582]  been  in  this  cause  such  a  mis-trial  as  renders  it  incumbent  upon  tlieir  Lord- 
ships to  reverse  the  decisions  under  appeal,  and  to  remand  the  case  for  tlie  settle- 
ment of  proper  issues,  and  a  re-trial  upon  those  issues? 

Their  Lordships  are  desirous  to  avoid  saying  anything  which  may  have  the 
effect  of  introducing  any  laxity  in  the  Courts  of  India  in  regard  to  the  observance 
of  those  provisions  of  the  Cvil  Procedure  Code  which  direct  the  settlement  of  issues, 
provisions  which  their  Lordships  regard  as  most  important.  But  they  do  not  find 
ill  the  Code  anything  which  says  positively  that  the  omission, to  settle  those  issues 
is  fatal  to  the  trial.  With  respect  to  the  former  decisions  of  his  Court,  it  is  to  be 
observed  that  the  decisions  upon  the  Regulations  which  preceded  the  passing  of  this 
Code  of  Procedure  were  not  altogether  uniform.  Most  of  them  show  their  Lord- 
ships' desire  to  maintain  the  strictness  of  the  obligation  on  the  Judges  of  the  Country 
Courts  to  record  the  points  to  be  tried,  but  there  is  one  which  has  been  cited  by  Sir 
Roundell  Palmer,  which  certainh'  shows  that  they  did  not  in  all  cases  consider  the 
omission  to  be  fatal.  Those  Regulations,  moreover,  contained  words  to  the  effect 
that  no  evidence  should  be  given  except  upon  points  which  had  been  recorded. 
The  case  of  Baboo  Rewun  Pershad  v.  Junket  I'eisliad  (11  Moore's  Ind.  App.  Cases, 
26),  which  is  a  case  upon  the  Code  of  Procedure,  appears  to  have  been  complex,  and 
the  explanation  given  for  what  took  place  in  that  case,  certainly  shows  that  their 
Lordships  may  have  been  exercising  a  discretion  which  cannot  now  be  questioned. 
All  the  cases  cited,  however,  differ  from  the  present  case  in  this  respect.  In  this  case 
the  omission  [583]  to  raise  the  issues  was  brought  before  the  notice  of  the  appellate 
Court;  the  appellate  Court  expressed  its  regret,  and  their  Lordships  are  glad  to 
observe  that  it  did  express  its  regret  that  the  Principal  Sudder  Ameen  had  omitted 
to  settle  the  issues.  The  Court,  however,  nevertheless  conceived  that  it  ivas  not 
under  any  positive  obligation  to  remand  the  case;  but  seeing  that  the  jiarties  had 
gone  to  trial  knowing  what  the  real  question  Isetween  them  was,  that  the  evidence 
had  been  taken,  and  that  the  conclusion  had  been  in  the  opinion  of  the  appellate 
Court  correctly  drawn  from  that  evidence,  they  thought  it  within  their  competence 
to  affirm  that  decision  without  sending  the  case  back  for  a  re-trial.  Their  Lord- 
ships sitting  here  are  not  prepared  to  say  that  the  Court  had  not  power  to  do  so 
under  the  354th  section  of  the  Civil  Procedure  Code.  At  all  events,  it  appears  to 
tlieir  Lordships  that  there  is  nothing  in  the  Code  which  made  it  imperative  upon  the 
appellate  Court,  or  now  makes  it  imperative  upon  their  Lordships,  to  yield  to  that 
objection,  and,  therefore,  fully  concurring  in  the  observations  made  by  the  a])pellate 
Court  that  it  was  the  duty  of  the  Judge  to  settle  the  issues,  and  that  it  was  much  to 
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If  regretted  that  he  omitted  to  settle  those  issues,  they  >till  tliiuk  that,  under  all  tho 
.  ireumstances  of  the  case,  substantial  justice  haviii';;  been  done,  there  bus  not  been 
I  111-  fatal  mis-trial  of  the  cause  which  vitiates  all  tlic  in'oceedintrs  and  renders  a 
new  trial  necessary. 

Their  Lordsiiips.  in  coming  to  this  conchisicm,  have  liad   rcj^ard  to  tlie  circuni- 
^tance  that  no  objection  seems  to  have  been  taken   in  tlie  durt   l)elow   to  dealing 

s  ith  the  case  without  the  settlement  of  the  issues.     If  the  objection  lind  lieen  taken, 

heir  Lordships  think  [584]  that  tlie  Appellant  wmild  have  stood  on  higiier  grounds, 
and  it  would  tlieii  liave  been  very  difhcult  to  say  that  a  trial  proceeding  in  the  face 
of  the  objection  could  lie  held  to  be  regular  for  any  purpose.  Tlicy  do  not.  however, 
mean  to  affirm  that  ineie  waiver,  or  rather  the  omission  to  take  the  objection,  is 
in  all  cases  sufficient  to  purge  the  irregularity.  They  are  of  opinion,  that  if  it  liud 
appeared  that  substantial  justice  had  not  been  done,  the  objection  might  well  have 
been  taken  when  it  was  taken  before  the  appellate  Court,  and  when  taken  (lught  to 
have  prevailed.     But  being  of  opinion  that  tliere  has  not  in  tliis  case  lieen  a  failure 

■  t  justice  in  consequence  of  the  omission  to  settle  the  issues,  their  Lordships  are 
not  prepared  to  send  it  back  for  further  litigation,  and  they  must,  tliei-cfore,  advise 
Her  Majesty  to  dismiss  the  appeal  with  costs. 

[See  Soorjomonee   Dayee   v.   Suddanund  Mohajxitter,    lS7."i,    L.K.    Ind     App     Sup 

Vol.   216.] 


[585]  MUSSUMAT  OODEY  KOOWUR,— ^p;j€7/a«Y;  MUSSUMAT  LADOO  (Widow 
of  BULDEO  BUKSH),  ROSHUN  ALI,  and  SHOOJAUT  klA— Respondents  * 
[Dec.  10,  1870]. 

On  <ippea!  from   the  High  Court,  yortli-Wi'stern  Provinces,  Aijra. 

A  petition  of  review  was  heard  in  1865  before  four  of  the  Judges  of  the  Sudder 
Court  at  Agra,  who  were  equally  divided  in  opinion,  and  though  by  the  7th 
sec.  of  Beu.  Reg.  VL  of  1831,  power  is  given  in  such  circumstances  to  refer 
the  suit  for  tlie  opinion  of  one  or  more  of  the  Judges  of  the  High  Court  at 
Calcutta;  no  such  reference  appeared  to  have  been  made.  Under  the  pro- 
visions of  the  Statute,  24th  and  25th  Vict.  c.  104,  the  Crown,  by  Letters 
Patent,  dated  the  17th  of  March,  1866,  abolished  the  Sudder  Court  at  Agra, 
and  erected  instead  a  High  Court  for  the  North-Western  Provinces.  In 
August,  1866,  the  Chief  Justice  of  the  High  Court  for  the  North-Western 
Provinces  re-heard  the  petition  of  review^  and  made  a  decree.  Held,  that  the 
Chief  Justice  had,  by  the  27th  sec.  of  the  Letters  Patent,  jurisdiction. 

In  a  suit  to  redeem  a  mortgage.  A.,  to  avoid  an  objection  taken  as  to  parties, 
filed  a  petition  disclaiming  all  interest  in  the  estate.  A.  had  then  only  an 
expectant  right  to  the  estate,  but  to  which  she  afterwards  became  aljsolutely 
entitled.  Held,  in  the  circumstances,  and  in  the  absence  of  any  considera- 
tion given  to  A.,  that  the  petition  did  not  (1)  operate  as  a  conveyance  of  A.'s 
rights,  or  (2)  as  an  estoppel  to  a  suit  by  her  for  possession  of  the  estate. 

This  appeal  arose  under  the  following  circumstances:  — 

Buldeo  Buksh,  who  was  the  Husband  of  the  Respondent,  Mussumat  Ladoo,  had 
two  Sons,  Kullyan  Singh,  and  Shib  Lall.  The  elder  of  these,  Kullyan  Singh, 
married  the  Apjiellant,  and  died  in  the  life-[586]-time  of  his  Father,  leaving  the 
Appellant  a  childless  Widow.  Upon  his  deatli  Buldeo  Buksh  and  his  Wife,  the 
Respondent,  Mussumat  Ladoo,  gave  their  younger  Son  to  be  the  adopted  Son  of  this 
Appellant,  he  being  an  infant. 

Buldeo  Buksh   had  three  estates,  held   rent-free   from  Government,  one  called 


*  Present:  The  Right  Hon.  Sir  James  William  Colvile,  the  Right  Hon.  the  Lord 
Justice  James,  and  the  Right  Hon.  the  Lord  Justice  Mellish.  Assessor, — The  Right 
Hon.  Sir  Lawrence  Peel. 

669 


XIII  MOORE  IND.  APP.,  587       MUSSUMAT  OODEY  KOOWUK 

Tauikya,  and  the  two  others  called  Omeepore  and  Umleeia.  These  two  last 
estates  he  mortgaged  to  one  Chowdree  Nusseroollah  Khan,  and  they  subsequently 
cauie  into  the  hands  of  Dildar  All  Khan. 

Liti},'ati()u  arose  between  Dildar  Ali  Khan  and  Buldeo  Buksh,  the  former 
attempting  to  enforce  a  Bill  of  sale,  the  latter  claiming  to  recover  the  estates  from 
Dildar  Ali  Kiian.  It  appeared  that  the  litigation  resulted  in  the  estates  remaining 
in  the  possession  of  Dildar  Ali  Klian  at  his  death,  and  then  of  his  heiresses,  Mus 
sumat  Mulital)  Kooar,  and  Kareenioolnessa. 

In  liS57.  Buldeo  Buksh  having  died,  his  Widow,  the  Respondent,  Mussumat 
J,adoo.  instead  of  inserting  her  own  name,  had  the  names  of  the  Appellant  and 
Shib  Lall  entered  in  the  proprietary  column  of  the  certificate  of  Buldeo  Buksh's 
death. 

As  to  the  other  estates  of  Omeepore  and  Umleera,  it  being  necessary  to  take 
steps  to  redeem  them  from  the  heiress  of  Dildar  Ali  Khan,  the  Appellant  accord- 
ingly, as  Widow  of  Kulh'an  Singh,  commenced  a  suit  on  behalf  of  herself,  and  as 
Guardian  of  Shib  Lall,  to  redeem  these  estates. 

It  appeared  that  the  Defendants  in  that  suit  took  objection  to  her  suing,  instead 
of  the  Widow  of  Buldeo  Buksli. 

In  consequence  of  that  objection,  the  first  Respon-[587]-dent  intervened  in  the 
suit  and  presented  a  petition,  which,  after  reciting  the  pendency  of  the  redemption 
suit,  proceeded  as  follows: — "Since  the  date  of  Kullyan  Singh's  demise,  Buldeo 
Buksh,  my  Husband,  and  myself  gave  our  Son,  Sheo  Lall,  to  Mussumat  Oodey 
Koowur,  to  be  adopted  as  her  Son,  and  since  then  she  has  been  his  Guardian  and 
protectress.  Moreover,  owing  to  my  old  age,  infirmit)',  and  imbecility,  I  also 
caused  only  the  names  of  Oodey  Koowur  and  Sheo  Lall  to  be  entered  in  the  pro- 
prietary column  of  the  certificate  of  death  of  Buldeo  Buksli,  and  I  have  no  claim 
whatever  to  the  proprietar}'  rights  in  the  two  villages  in  question,  Oodey  Koowur 
herself,  and  as  Guardian  of  Sheo  Lall,  being  their  sole  owner.  I  have  now  become 
very  old  and  imbecile,  and  have  no  strength  to  go  about,  look  after,  or  understand 
my  affairs,  and  Mussumat  Oodey  Koowur  herself,  and  as  Guardian  to  Sheo  Lall, 
mj'  Son,  is  in  every  way  proprietor  and  owner.'' 

After  the  filing  of  this  petition  the  Appellant  proceeded  with  the  redemption 
suit,  and  on  the  21st  of  November,  1859,  the  Principal  Sudder  Aineen  decided  the 
case  in  favour  of  the  heiress  of  Dildar  Ali  Khan. 

Against  that  decision  the  Appellant,  on  behalf  of  herself  and  Shib  Lall,  appealed 
to  the  Sudder  Dewanny  Adawlut,  at  Agra,  and  while  the  appeal  was  pending,  and 
on  the  5th  May,  1861,  Shib  Lall  died  in  infancy  unmarried,  whereby  the  Appellant, 
as  his  adoptive  Mother,  as  also  b}-  the  relinquishment  of  the  Respondent,  Mussumat 
Ladoo,  of  her  proprietary  right,  claimed  to  have  become  entitled  to  all  the  estate. 

On  the  25th  of  May,  1861,  the  Respondent,  [-588]  Mussumat  Ladoo,  filed  a  peti- 
tion in  the  redemption  suit,  alleging  that  the  Appellant's  position  was  only  that  of 
Guardian,  and  seeking  to  strike  out  her  name  and  substitute  the  Respondent's  as 
the  Mother  of  the  deceased,  which  the  Court  refused  to  do  on  the  ground  of  the 
previous  waiver  of  her  rights. 

The  redemption  suit,  being  heard  on  appeal,  was  decided  in  the  Appellant's 
favour  and  remanded,  and  on  the  21st  of  January,  1862,  the  Appellant  obtained  a 
final  decree  in  the  redemption  suit,  and  took  possession. 

On  the  10th  of  February,  1863.  the  first  Respondent  instituted  the  present  suit, 
for  possession  of  the  three  estates  with  mesne  profits.  The  plaint  denied  the  fact 
and  validity  of  the  adoption. 

The  Appellant  by  lier  answer  relied  on  the  adoption,  and  on  the  relinquishment 
by  the  fir.st  Respondent  of  her  proprietary  rights  in  her  favour. 

The  Appellant  put  in  evidence  the  petition  whereby  the  first  Respondent  had 
abandoned  her  rights,  and  examined  five  Witnesses,  to  prove  that  fact. 

On  the  18th  of  August.  1863,  the  ofiiciating  Judge  (Mr.  R.  Spankie)  pronounced 
a  decree  in  the  first  Respondent's  favour  for  Mouzah  Tanikya,  and  dismissed  the 
case  as  to  the  other  Mouzalis.  As  to  that  portion  which,  by  dismissing  the  suit,  the 
decree  passed  in  the  Plaintiff's  favour,  the  Judge  gave  the  following  reasons:  — 
"  The  issues  have  been  laid  down  separately,  and  are  attached  to  this  judgment  with 
regard  to  the  estates  of  Omeepore  and  Umleera,  and  the  decree  with  reference  to 

670 


t\MUSSUMAT  I.ADOO  [1870]       XIII  MOORE  IND.  APP.,  089 

them.  There  can  be  no  question  that  the  Plaintiff's  claim  must  be  dismissed.  It  is 
proved  that  on  the  '2it\i  of  Augu.st,  1859,  slie  entirely  waived  all  elaiiii  to  these 
estates,  tiling  and  [589]  attesting  a  ]>etition  to  that  effect  in  tlie  Princiiial  Sndder 
Ameen's  Court  at  AUyghurh.  Tliis  abnegation  of  her  right  was  reeognized  by  the 
Sudder  Dewany  Adawlut  on  the  -7th  of  May,  1861,  on  her  petition  to  have  iier  name 
entered  in  the  appeal  of  MiirixiuiKit  Oodei/  Kouwiir  (Plaintiff)  Ajiiiellant  v.  Muhlah 
Kooirur  (Defendant)  Respondent.  The  Court  exjiressly  deelaies  that  shu  had 
already  distinctly  waived  all  right  and  claim  to  conduct  the  case,  and  all  her  rights 
and  interests  whatever,  and  has  formally  resigned  her  rights  to  the  Plaintiff.  Oodey 
Koowur.  both  on  her  own  part  and  as  Guardian  of  Siiib  Lall.  The  Court  ruled  that 
yhib  Lall  was  dead.  Mussumat  Oodey  Koowur  survived  as  Plaintiff  in  the  case 
pending  before  them  on  her  own  part :  they,  therefore,  declined  to  enter  the  Peti- 
tioner's name  in  the  register -of  the  suit.  After  this  it  appears  to  me  that  it  is 
[lerfeetly  unnece.ssary  to  enter  further  into  the  merits  of  the  Plaintift"s  claim  to 
these  two  estates  of  Omeepore  and  Umleera  and  the  decree  appertaining  to  them. 
This  portion  of  the  Plaiiitift"s  suit  must  be  dismissed." 

Against  that  decree  the  first  Respondent  appealed  to  the  Sudder  Court  at  Agra. 

On  the  16th  of  .June,  1864,  the  other  Respondents  having  bouglit,  from  tlie  first 
Respondent,  a  part  of  tlie  interest  in  the  estate  in  dispute,  were  added  as  parties. 

On  the  "iTth  of  August,  186i,  the  Sudder  Court,  consisting  of  Mcssr.'-.  Lindsay 
and  Sinison.  the  presidini;-  .Judges,  dismissed  the  apjieal  with  costs. 

The  Respondent,  Mussumat  Ladoo,  filed  a  jDetition  of  review,  which  was  admitted, 
and  on  the  18th  of  March,  1865,  the  case  came  on  for  hearing  on  review,  [590] 
Ijefore  four  of  the  Judges  of  the  Sudder  Dewanny  Adawlut  at  Agra,  consisting  of 
Messrs.  Edwards.  Pearson,  Ross,  and  Roberts. 

Messrs.  Edwards  and  Peai-son  held  that  the  Respondent  had  not  transferred  her 
rights  to  the  Appellant.  The  effect  of  their  judgment,  therefore,  was  that  the  de- 
cision, on  appeal,  sliould  be  I'eversed.  Messrs.  Ross  and  Roberts,  in  approving  of 
the  review  being  admitted,,  gave  it  as  their  opinion,  that  the  acts  of  the  Respondent 
were  sucli  as  to  relinquish  to  the  Aiipellant  a  moiety  of  the  two  mouzahs  of  t)meepore 
and  Undeera,  but  not  to  entitle  the  Appellant  to  succeed  to  the  moiety  which  Shib 
Lall  died  possessed  of,  and  consequently,  the  eff'ect  of  their  judgment  was  to  modify 
the  decision  of  the  Court  below  by  decreeing  to  the  Appellant  only  one  moiety  of 
that  property,  to  tlie  whole  of  which,  by  the  Court's  decree,  she  had  been  declared 
entitled. 

As  the  opinions  of  the  Judges  were  equally  divided,  it  was  declared  by  the  Court 
to  be  necessary,  under  Ben.  Reg.  VI.  of  1831,  section  7,  to  refer  the  case  for  the 
opinion  of  one  or  more  of  the  Judges  of  the  High  Court  of  Calcutta. 

It  did  not  appear  that  any  reference  was  made  to  the  High  Court  of  Calcutta, 
but  on  the  21st  of  August,  1866,  the  Crown  by  Letters  Patent,  dated  the  17th  of 
March,  1866,  abolished  the  Sudder  Dewanny  Adawlut,  and  erected  the  High  Court 
of  Judicature  at  Agra  in.stead.  Sir  Walter  Morgan,  Chief  Justice  of  the  High 
Court  for  the  North- Western  Provinces,  heard  the  petition  on  review  and  decreed 
in  favour  of  tlie  Respondents,  Mussumat  Ladoo,  Roshun  Ali,  and  Shoojaut  Ali. 

The  Chief  Justice  stating  as  the  ground  for  sucii  [591]  decree  his  opinion  as 
follows; — '■  I  agree  with  the  learned  Judges,  who  think  tliat  the  Plaintift''s  petition 
of  August,  1859,  cannot  be  regarded  as  a  disclaimer  or  relinquishment  of  any 
portion  of  the  rights  which  are  asserted  by  her  in  the  present  suit.  She  is  un- 
doubtedh'  the  heir  of  her  Son.  Shib  Lall,  and  entitled  to  the  inheritance,  unless 
she  has  transferred  her  rights  wholly  or  in  part  to  the  Defendant.  She  is  supposed 
to  have  done  so  by  the  petition,  or  at  least  to  have  made  such  allegations  therein  as 
must  now  preclude  her  from  maintaining  this  suit.  But  in  my  judgment  she  did 
not  contemplate  at  that  time  the  event  which  has  since  occurred,  and  her  real  in- 
tention was  to  cure  the  objection  which  had  been  made  l>y  the  Mortgagee  to  prose- 
cution of  the  suit  for  redemption  by  the  now  L^efendant  (a  stranger),  who  iiad 
(beyond  her  maintenance)  no  right  in  the  [iroperty,  and  was  not  the  lawful  Guardian 
of  the  minor  whose  rights  were  then  in  suit.  The  whole  of  the  property  was  the 
Son's,  and  neither  of  the  Widows  had  any  right  or  interest  in  it  which  the  one 
could  relinquish  in  the  other's  favour.  It  is  possible  that  a  person  may  by  his  acts 
preclude  himself  from  asserting  not  only  his  present  rights  but  all  otiiers  which 
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may  hereafter  accrue  to  him:  luu  this  result  does  not  follow  from  doubtful  or 
ambiguous  acts  or  admissions.  In  the  present  ease,  even  if  the  language  of  the 
petition  liad  clearly  shown  an  intention  to  disclaim  all  interest  whatsoever,  present 
and  future,  in  tlie  property,  the  Court  might  well  liesitate  to  give  to  it  this  effect. 
Looking  at  the  occasion  when  it  was  presented,  and  at  the  condition  of  the  old 
woman  ut  that  period,  and  at  the  language  eujployed.  I  should  regard  it  as  little  more 
than  an  [592]  admission  made  for  the  purpose  of  that  suit,  though  made  in  terms 
which  might  perhaps  well  tend  to  throw  discredit  on  any  subsequent  assertion  of 
the  I'laintift'  iucunsistcnt  with  the  allegations  in  the  petition.  The  weiglit  to  be  fairly 
attached  to  it  depends  upon  a  consideration  of  tlie  whole  of  the  circumstances  under 
which  it  was  made  not  less  than  upon  its  words.  As  a  document  relinquishing  or 
disclaiming  the  rights  which  the  Plaintiff  now  sues  for  (the  inheritance),  it  seems 
to  me  to  deserve  little  or  no  weight." 

The  ap))eal  was  from  this  decree. 

Mr.  J.  D.  Bell,  for  the  Appellant. — First,  the  High  Court  at  Agra  had  no  juris- 
diction to  make  the  Order  of  the  21st  of  August,  1866,  as  the  Chief  Justice  of  that 
Court  had  no  authority  or  jurisdiction  to  hear  or  determine  the  appeal  on  review. 
No  power  is  to  be  found  in  the  Letters  Patent  of  the  17th  of  March.  1866.  sec.  10, 
establishing  the  High  Court,  under  the  provisions  of  the  Statute,  •24tli  and  25th 
Vict.  c.  lOi,  sec.  27."  Broughton's  Code  of  Civil  Procedure,  pp.  287.  :U8  [Ed.  1867]. 
Tlie  equal  division  of  the  four  Judges  on  the  Bench  took  place  at  the  hearing  of 
the  petition  of  review  before  the  High  Court  was  erected,  and  the  then  Sudder 
Court  were  in  error  in  declaring  that  it  was  necessary  under  Ben.  Reg.  VL  of  1831, 
sec.  7,  to  refer  the  case  for  the  opinion  of  one  of  the  Judges  of  the  High  Court  at 
Calcutta.  That  section  does  not  apply.  The  only  Regulation  which  applies  where 
there  is  a  difference  of  opinion,  when  the  case  has  been  heard  by  four  Judges,  is 
Ben.  Reg.  IX.  of  1831,  sec.  9.  Even  if  it  were  a  [593]  case  in  which  a  reference  to 
the  Supreme  Court  at  Calcutta  could  have  been  made,  no  decree  could  be  passed 
reversing  the  decree  of  the  Sudder  Court  of  the  27th  of  August,  1864.  without  such 
reference  being  made,  and  an  opinion  given  by  the  High  Court  at  Calcutta,  which, 
in  this  case,  has  not  been  done. 

Secondly,  upon  the  merits.  It  is  admitted  that  it  cannot  be  successfully  con- 
tended that  ShiV)  Lall  was  regularly  adopted  by  the  Appellant's  Husband,  but  he 
was  adopted  by  the  Appellant.  She,  therefore,  at  his  death,  was  entitled  to  succeed 
to  him  as  liis  heiress.  Now,  the  first  Respondent,  as  appears  from  the  petition 
presented  by  her,  entirely  parted  with  all  her  estate  and  interest  in  the  property  in 
dispute,  which,  although  it'was  an  e.xpectancy,  and  might  subsequently  vest  in  her, 
slie  could  legally  convey  and  disclaim  her  proprietary  right.  In  Sinifh  v.  Osborne 
(6  H.L.  Cases,  390)  Lord  Chelmsford  says,  "  The  doctrine  of  the  Court  of  Chancery 
is,  that  if  a  man  contracts  to  convey,,  or  to  mortgage,  or  to  settle  an  estate,  and  he 
lias  not  at  the  time  of  his  contract  a  title  to  the  estate,  but  he 
afterwards  acquires  such  title  as  enables  him  to  perform  his  contract, 
he  shall  be  ordered  to  do  so."  And  he  refers  to  Taylor  v.  Dehor 
(1  Ch.  Cases,  174),  and  Seaboiirnee  v.  Pmcd  (2  Vern.  11);  and  the  same 
principle  is  recognized  in  Jones  v.  Kearney  (1  Dr.  and  W.  134,  157).  It  is  sub- 
mitted, therefore,  that  the  petition  operated  as  a  conveyance,  and  also  as  an 
estoppel. 

Mr.  Leith,  for  the  Respondent,  insisted  that  the  judgment  of  the  Chief  Justice  of 
[594]  the  High  Court  was  right  in  declaring  that  the  infant  Shib  Lall  was  .sole  heir- 
at-law  of  his  Father,  Buldeo  Buksh.  and  as  such  succeeded  to  the  entirety  of  the 
estate,  and  also  in  liolding  that  neither  the  Respondent,  Mussumat  Ladoo,  as  the 
Widow  of  Buldeo  Buksh,  nor  the  Appellant,  as  the  Widow  of  his  Son  who  pre- 
deceased him,  had  any  share  in,  or  any  right  or  title  to.  any  portion  of  his  estate, 
during  the  lifetime  of  Shib  Lall,  and  that  the  Respondent,  Mussumat  Ladoo,  and 
the  Appellant,  were  only  entitled  to  maintenance.  The  Chief  Justice  put  the  right 
interpretation  and  construction  upon  the  language  of  the  petition  of  the  Respondent, 
Mussumat  Ladoo.  that  the  petition  did  not  operate  as  a  disclaimer  or  relinquishment 
on  her  part  of  the  right,  title,  and  interest,  which  accrued  to  her  upon  the  death 
of  her  Son  as  his  heir-at-law,  or  of  the  estate  and  property  to  which  she  then 
succeeded.     It  is  clear,  that  she  did  not  intend  to  convev  and  assign,  and  did  not 
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either  in  fact  or  law  convey  and  assign,  in  and  by  the  language  of  the  uetition,  the 
estate  and  interest  in  the  property  which  she  became  entitled  to  upon  his  death, 
and  which  at  the  date  of  the  petition  was  a  mere  expectancy,  dependent  upon  the 
contingency  of  her  surviving  him,  an  event  which  considering  her  great  age  was 
then  very  improbable,  and,  therefore,  such  future  estate  could  not  have  been  in  the 
contemplation  of  the  parties  at  tlie  time.  If  it  could  be  so  construed,  then  we 
submit  there  was  no  consideration  in  law  to  sup|)ort  and  enforce  a  contract  or 
agreement  on  her  part  to  convey  or  assign  her  estate  and  interest  wlien  it  should 
subsequently  vest  in  her  and  come  into  her  possession  and  enjoyment  as  sucii  lieir. 
[595]  Judgujcnt  was  jirunounced  by 

The  Right  Hon.  the  Lord  Justice  Mellish. — The  first  ijuestion  in  this  ease  is, 
whether  tiiere  was  any  jurisdiction  in  the  Chief  Justice  for  the  Nortli-Western  Pro- 
vinces to  make  the  decree,  from  wiiich  the  appeal  is  brought,  in  the  Court  lielow? 
Now  the  matter  has  been  inquired  into,  their  Lordships  are  clearly  of  opinion, 
that  there  was  such  jurisdiction.  The  appeal  had  lieen  brought  to  the  Sudder 
Adawlut  of  the  North-Western  Provinces,  and  the  Judges  of  that  Court  had  given 
a  decision.  Then  an  application  had  been  made  for  a  review,  and  an  Order  was 
made  that  the  case  should  be  heard  on  review.  It  was  so  heard,  before  four  Judges, 
who  were  equally  divided  in  opinion.  By  the  Law,  as  it  then  stood,  as  appears  by 
the  Order  made  at  the  end  of  their  judgment,  they  being  equally  divided  in  opinion, 
the  case  was,  under  the  provisions  of  section  7,  Regulation  VI.  of  l><:il,  referred  for 
the  opinion  of  one  or  more  Judges  of  the  High  Court  of  Calcutta.  Tliere  was,  how- 
ever, a  power,  by  the  24th  and  I'Sth  Vict.  c.  104,  for  the  Crown  to  erect  a  Court  in 
the  North- Western  Provinces,  and  by  Letters  Patent  of  the  17th  March,  18G6,  tlie 
Crown  did  erect  a  High  Court  in  the  North-Western  Provinces,  which  had  the  effect 
of  abolishing  the  jurisdiction  of  the  Sudder  Adawlut.  The  consequence  was,  that 
no  final  decision  having  been  given  on  review,  that  proceeding  was  a  proceeding 
pending,  which  was,  therefore,  to  be  decided  by  the  new  High  Court  of  the  North- 
Western  Provinces.  The  27th  section  of  those  Letters  Patent  is  as  follows: — "We 
do  hereby  declare  that  any  function  which  is  hereby  directed  to  [596]  be  performed 
by  the  said  High  Court  of  Judicature  for  the  North-Western  Provinces,  in  the 
exercise  of  its  original  or  appellate  jurisdiction,  may  be  performed  by  any  Judge  "  ; 
and,  accordingly,  the  Chief  Justice,  Sir  Walter  Morgan,  did  sit,  a])]iarently  as  a 
single  Judge.  He  appears  to  have  heard  the  parties  and  given  his  final  decision, 
and  that  was  the  decision  of  tlie  High  Court  of  Agra,  which  their  Lordships  are 
of  opinion  had,  under  these  circumstances,  jurisdiction,  and  the  appeal,  therefore, 
is  brought  from  that  decision. 

Now,  the  action  itself  is  an  action  brought  by  one  Hindoo  Widow,  Mussumat 
Ladoo,  against  another  Hindoo  W'idow,  Mussumat  Oodey,  the  Widow  of  her  eldest 
Son,  to  recover  three  several  properties.  The  only  question  before  their  Lordships 
relates  to  two  of  those  properties,  because,  as  to  the  third  property,  all  the  judges 
below  agree  that  the  Plaintiff  was  entitled  to  recover,  and  there  is  no  appeal  as  to 
that.  The  Plaintiff'  brought  the  suit  on  the  ground  that  the  Defendant  was  in 
possession  of  the  property,  but  that  she,  the  Plaintiff',  was  entitled  to  it  as  heir-at-law 
of  her  Son,  Shib  Lall,  and  there  appears  no  question  that  she  was  such  heir-at-law. 
The  property  had  originally  belonged  to  Buldeo  Buksh.  He  had  two  Sons,  of  whom 
one,  the  Husband  of  the  Defendant  in  the  suit,  died  in  the  lifetime  of  Buldeo  Buksh. 
There  appears  to  have  been  some  attempted  adoption,  that  is  to  say,  Buldeo  Buksh 
and  Mussumat  Ladoo  appear  to  have  attempted  to  give  their  second  Son,  who  was 
an  infant,  as  an  adopted  Son  to  the  Widow  of  their  eldest  Son.  But  it  is  admitted 
that  for  various  reasons  that  adoption,  if  it  were  ever  attempted,  was  wholly  in- 
valid according  to  Hindoo  law  ;  if  for  no  [597]  other  reason  at  any  rate  for  this 
reason,  that  the  Husband  of  the  Widow  who  made  the  adoption  had  never  given  any 
permission  to  the  Widow  to  make  such  adoption,  and  it  was  admitted  before  us 
that  the  adoption  was  wholly  invalid. 

That  being  so,  it  is  plain  that  the  Son,  .Shib  Lall,  on  the  death  of  Buldeo  Buksh, 

became  solely  entitled   to  the   property  ;   and   upon   his   death   his  mother   became 

entitled  as  his  heir,  and,  therefore,  if  the  matter  remained  there,  it  is  admitted  that 

she  would  be  entitled.     But  it  is  alleged  that  she  bad  done  certain  acts  and  become 

P.C.  IX.  673  22 


ZIII 


MOORE  IND.  APP..  698      MUSSUMAT  O.  KOOWUR  V.  MUSSUilAT  LAHOO  [1870] 


a  party  to  certain  documents,  the  effect  of  which  was,  at  any  rate  as  to  these  two 
latter  portions  of  the  i)roperty,  to  prevent  her  from  recovering. 

Ihildeo  IJuksli,  liad  mortgaged  these  two  properties  in  question,  and  a  suit  had 
been  commenced,  first  in  the  name  of  Shil)  Lall  by  his  assumed  Guardian,  probably 
in  tiie  first  instance  on  account  of  this  invalid  adoption,  against  the  Mortgagees 
to  redeem  the  mortgage,  which  was  resisted  V)y  them  on  the  ground,  which  it  is 
now  quite  innnaterial  to  consider,  that  the  mortgage  had  been  a  real  sale.  Some 
proceedings  had  also  taken  place  for  the  mutation  of  names;  and  it  would  apjiear 
that  in  tiiose  proceedings  for  the  mutation  of  names,  the  Collector  and  the  parties 
had  wrongfully  assumed  that  the  two  Widows  and  the  Son  were  jointly  heirs  of 
Buldeo  Uuksh."  Tiien  it  was  said  that  the  Plaintiii'  being  old,  and  not  wisiiing  to 
interfere  with  the  afi'airs,  she  had  agreed  that  Shib  Lall  and  Mussumat  Oodey 
should  alone  be  entered  as  the  owners  of  the  property,  and  that  her  name  should 
be  omitted. 

In  the  suit  for  the  redemption  of  the  mortgage,  an  [598]  objection  was  taken  by 
the  Mortgagees,  that  the  suit  was  wrongly  constituted,  because  Mussumat  Ladoo, 
and  not  Mussumat  Oodey,  was  the  proper  Guardian  of  the  infant,  and  the  proper 
person  to  bring  the  suit.  On  that  occasion  Mussumat  Ladoo  presented  a  petition, 
on  which  the  matter  before  us  principally  turns,  the  main  object  of  which  un- 
questionably was  to  enable  the  suit  to  be  carried  on  by  Mussumat  Oodey,  either  in 
her  own  name  or  as  Guardian  of  the  infant  without  joining  the  name  of  Mussumat 
Ladoo,  and  the  entire  contention  on  the  part  of  the  Appellant  before  us  is,  tliat  by 
the  proceedings  which  have  been  already  described  with  respect  to  the  mutation  of 
names  and  by  the  language  of  this  petition,  Mussumat  Ladoo  in  fact  abatidoned  all 
her  right  to  the  property  in  question,  so  that  wlien  she  became  in  point  of  law 
entitled  to  the  property  as  heir  of  her  Son,  she  could  no  longer  avail  herself  of  that 
right  as  against  the  Defendant.  The  petition  is  in  these  terms.  [His  Lordship 
read  the  petition,  ante  [13  Moo.  Lid.  App.],  p.  587.] 

If  that  is  to  prevent  her  recovering  the  property  now  in  question,  it  must  do 
so  either  because  it  operated  as  a  conveyance  or  as  a  contract  to  convey  the  interest 
which  she  now  claims,  or  because  it  operated  by  way  of  estoppel.  There  is  no  other 
way  in  which  it  can  operate.  Now,  did  it  operate  either  as  a  conveyance  or  as  a 
contract  to  convey  the  interest  to  which  she  has  now  become  entitled  as  heir  of  her 
Son?  Their  Lordships  are  of  opinion,  that  it  is  quite  impossible  that  it  could  so 
operate,  and  that  for  two  reasons  :  first,  because  at  the  time  when  she  presented  this 
petition  she  had  not  in  fact  any  interest  in  the  property  at  all,  and  certainly  had 
not  become  entitled  to  any  interest  as  the  heir  of  her  Son,  wlio  was  at  that 
[599]  time  alive  ;  and  in  the  next  place,  there  is  not  the  least  reason  to  suppose  that 
in  the  petition  she  in  any  degree  contemplated  a  conveyance  of  any  such  right. 
That  was  not  the  right  which  they  were  then  considering  at  all.  The  main  object  of 
the  petition  was  simply  to  enable  the  redemption  suit  to  go  on,  and  to  enable  the 
persons  who  had  begun  it  as  Plaintiff.'; — Oodey  Koowur  and  Sheo  Lall — to  carry  it 
on.  There  was  nothing  in  the  language  and  nothing  in  the  position  of  the  parties 
which  could  lead  any  one  to  suppose  that  -she  had  any  interest  that  she  might  liere- 
after  acquire  as  heir  of  her  Son,  in  her  contemplation  at  all.  On  these  grounds,  it 
appears  quite  impossible  that  it  can  operate  either  as  a  conveyance  or  as  a  contract 
to  convey  her  subsequently  acquired  interests. 

Well,  now,  is  she  in  any  way  estopped?  It  is  very  difficult  to  see  how  she  can 
possibly  be  estopped.  There  has  been  a  difference  of  opinion  among  the  learned 
Judges  in  the  Court  below  as  to  the  construction  of  this  instrument, — whether  it 
ought  to  be  construed  solely  as  relating  to  her  rights  as  Guardian,  and  to  convev  them, 
and  not  to  relate  to  the  propertj'  at  all?  The  language  certainly,  in  some  parts  of 
it,  does  appear  to  refer  very  strongly  to  an  interest  as  Owner,  and  probably  it  may 
be  that  the  meaning  of  the  instrument  rather  refers  to  her  supposed  interest  as 
Owner,  but  it  appears  to  their  Lordships  hardly  necessary  conclusively  to  decide 
upon  the  proper  construction  of  this  instrument,  because  even  assuming,  that  it  does 
refer  to  her  interest  as  Owner,  that  is  to  say,  to  her  present  interest  as  Owner,  and 
that  she  is  assuming  incorrectly  that  she  has  some  interest  as  heir  of  her  Hu.sband, 
their  Lordships  are  of  [600]  opinion,  that  her  stating  that,  and  professing  to  resign 
that  in  favour  of  Oodey  Koowur,  could  not  possibly  in  point  of  law,  estop,  or  pre- 
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vent  her  from  setting  up  her  real  rifjlit  as  heir  of  her  Scm.  when  that  riiiht  attually 
accrued.  Tliere  is,  in  the  first  jilaee,  no  consideration  whatever  for  this  eouveyanie 
of  her  particular  interest;  even  if  she  had  it,  siie  receives  nothing'  for  it.  Neither 
does  Oodey  Koowur  act  on  any  representation  made  hy  lier,  or  alter  her  position 
in  any  way.  There  is  no  niisrepresentation  to  Oodey  Ivoonur  of  any 
sort  or  kind.  Oodey  Koowur  was  acquainted  with  the  actual  facts 
of  the  case,  just  as  much  as  Mussumat  Ladoo  was.  Tiie  real  effect 
of  the  petition  seems  rather  to  be  that  they  mutually  ayrreed  to  represent 
what  was  not  the  fact,  for  the  purpose  of  enabling  a  certain  suit  to  be 
carried  on.  Their  Lordships  are  of  opinion  that,  assumin>r  she  did  intend  to  convey 
a  present  interest  in  the  properties,  which  she  supposed  or  assumed  she  had,  there  is 
no  principle  of  law  or  justice  by  which  that  can  prevent  her  from  .setting  up  her 
real  right  when  that  right  has  accrued.  It  is  true  that  this  petition  had  the  desired 
effect,  and  that  Mussumat  Oodey  was  allowed  to  carry  on  tiie  suit,  and  afterwards, 
when  Shil)  Lall  died,  and  Mussumat  Ladoo  immediately  proceeded  to  i)reseiit  peti- 
tions to  be  allowed  to  carry  on  the  suit  instead  of  her,  tiie  Court,  as  their  Lordships 
are  disposed  to  think  improperly,  prevented  her  from  carrying  on  tlie  redemption 
suit,  would  not  grant  that  petition,  and  allowed  the  redemption  suit  to  go  on  in  the 
name  of  Mussumat  Oodey,  who  had  begun  it,  Ijut  tliat  mistake  cannot,  as  tlieir 
Lordships  tliink,  possibly  deprive  her  now  of  the  right  to  which  she  is  in  law  entitled, 
though  it  accounts  for  [601]  the  judgment  of  the  Judge  in  the  first  instance,  who 
properly  considered  that  it  was  no  business  of  his  to  overrule  or  to  differ  from  tlie 
judgment  of  the  Superior  Court. 

On  these  grounds  their  Lordships  are  of  opinion,  that  the  petition  cannot  possibly 
operate  either  as  a  conveyance,  or  as  a  contract  to  convey,  nor  by  way  of  estoppel, 
so  as  to  deprive  the  Plaintiff  of  her  right  to  recover  all  these  properties,  and  their 
Lordships  entirely  agree  in  the  judgment  of  Sir  Walter  Morgan,  wliich  was  practi- 
cally to  the  same  effect.  Their  Lordships,  therefore,  will  advise  Her  Majesty  that  this 
appeal  ought  to  be  dismissed,  and  the  judgment  of  the  High  Court  of  Agra  ought 
to  be  confirmed,  with  costs. 


[602]    RANEE    BISTO0PRL4    FVTUA'DAYE.—AppeUant:    NUND    DHUL    and 

Others, — Respondents*  [Dec.   12,   1870]. 

On  appeal  from  th-e  High  Court  of  Judicature  at  Fort   Williaw,  Bengal. 

An  appeal  to  the  Queen  in  Council  was  allowed  by  the  High  Court,  in  a  suil 
instituted  by  a  Hindoo  Widow  as  Guardian  of  her  Husltand's  adopted  Son. 
a  Minor.  After  the  allowance  of  the  appeal  and  transmission  of  the  record 
to  England,  the  adopted  Son  having  become  of  age,  petitioned  the  High 
Court  for  the  withdrawal  of  the  appeal.  The  High  Court  referred  the 
application  to  the  Judicial  Committee.  On  a  petition  by  the  Respondents, 
founded  on  these  proceedings,  to  dismiss  the  appeal,  the  Appellant  resisted 
the  application  on  grounds,  first,  that  as  a  Hindoo  Widow  she  had  prefer- 
able title  to  the  e.state  to  the  adopted  Son  :  and,  secondly,  with  respect  to 
the  costs  incurred  by  her  as  Guardian  in  bringing  the  suit.  Held,  dismissing 
the  appeal,  simpUciter,  (1)  that  as  the  adopted  Son  was  of  age  and  dominus 
liti^,  and  had  directed  the  withdrawal  of  the  appeal,  the  Appellant  iiad  no 
locus  standi;  (2)  that  any  claim  she  had  as  Widow  must  be  the  subject  of  an 
independent  suit  ;  and  (3)  that  any  costs  incurred  by  her  were  to  be  recouped 
from  the  adopted  Son's  estate. 

This  was  an  application  by  the  Respondents  to  dismiss  the  appeal. 
The  .suit  was  brought  by  the  Appellant,  as  Guardian  of  an  infant,  the  adopted 
Son  of  her  deceased  Husband,  to  recover  possession  of  an  estate  from  the  Respond- 

*  Present : — Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore  (Judge  of  the  High  Court  of 
Admiralty),  and  Sir  .Joseph  Napier.  Bart. 
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ents.  The  Hi-'h  Court  decided  against  her  claim,  and  she  obtained  leave  to  appeal 
to  tiic  Queen^'iu  Council.  After  the  transcript  was  fonvarded  to  England,  and 
[603]  liefore  the  appeal  was  heard,  the  Minor  became  of  age,  and  executed  a  Mookter- 
naniah  instructing  his  Mookter  to  withdraw  the  appeal.  The  High  Court  refused 
to  act  upon  the  application  to  withdraw  the  appeal  and  remitted  the  proceedings 
to  England.  The  Respondents  then  presented  a  petition  to  dismiss  the  appeal  for 
wan;  of  prosecution. 

Mr.  Leith,  in  support  of  the  application,  referred  to  Jackson  v.  Fruthero  (3 
Moore's  P.C.  Cases,  490). 

Mr.  J.  D.  Bell  opjjosed. 

First,  the  appellant,  as  a  Hindoo  Widow,  has  a  title  to  the  property  sued  for 
independently  of  the  rights  of  the  adopted  Son  of  her  Husband,  and,  therefore,  she 
has  an  interest  to  prosecute  the  appeal;  and,  secondly,  she  has  a  right  to  costs 
incurred  by  her  in  bringing  the  suit  as  Guardian  for  the  Minor. 

The  Right  Hon.  Lord  Cairns. — In  this  case  we  understand  that  the  Lady 
represented  by  Mr.  Bell,  as  Guardian  of  an  infant  who  was  represented  to  have 
been  duly  adopted  as  the  Son  of  her  late  Husband,  instituted  a  suit  to  recover 
certain  property  from  the  Respondent,  who  was  in  possession  under  a  claim  that 
the  infant  was  the  Son  and  legal  heir  of  the  deceased.  The  suit  was  heard  by  two 
Courts.  It  is  unnecessary  for  us,  upon  tliis  application,  to  consider  further  whether 
the  decisions  Iwth  passed  against  the  title  of  the  infant  was  right  or  wrong.  We 
will  assume  that  she  may  have  had  legitimate  ground  for  applying  in  the  Court  below 
for  leave  to  appeal  to  this  Board. 

[604]  That  leave  was  granted  in  1866,  when  the  boy  was  still  admittedly  an 
infant.  So  far  the  proceedings  seem  to  have  been  entirely  regular.  The  trans- 
cript came  home  in  1867.  The  record  was  printed  here,  and  the  only  thing  which 
can  be  suggested  as  any  irregularity  may  have  been  the  lodging  of  the  petition  of 
appeal  so  late  as  1870,  after  the  infant  had  come  of  age,  and  was  for  all  purposes 
dorninus  litis. 

It  appears  that  the  proceedings  which  are  embodied  in  the  supplementarv 
record,  have  taken  place  in  India,  and  the  effect  of  them  is  to  show  tliat  upon  being 
called  into  that  Court  the  infant  expressed  his  desire  to  abandon  the  appeal,  and  that 
the  Court  ultimately  felt  that  it  could  not  decide  that  question,  and,  the  appeal  having 
been  transmitted  here,  sent  the  whole  of  the  proceedings  for  the  adjudication  of 
their  Lordships. 

In  that  state  of  things  the  Respondents  now  apply  that  the  appeal  may  be  dis- 
missed, and  the  application  is  resisted  by  the  Lady  who  was  originally  the  Guardian 
of  the  infant. 

At  one  time  it  appeared  to  their  Lordships  that  it  might  possibly  be  necessary 
to  ascertain  more  clearly  that  the  Son  is  a  consenting  party  to  this  application, 
which  could  only  be  done  by  directing  the  Court  in  India  to  take  further  proceedings, 
in  order  to  have  the  fact  ascertained.  But  looking  to  these  proceedings,  and  con- 
sidering what  the  Court  has  done,  it  appears  to  their  Lordships  unnecessary  to  take 
that  step,  and  to  put  the  parties  to  the  further  delay  and  expense  which  it  would 
involve.  When  the  suggestions  were  made  to  Mr.  Leith  their  Lordships  had  not 
sufficiently  adverted  to  the  terms  of  the  [605]  Mookternamah.  We  knew  that  the  boy 
had  made  a  clear  admission  to  the  Moonsiff.  which  had  satisfied  the  .ludo-e  and  the 
High  Court,  that  he  was  of  age,  and  that  he  had  executed  that  Mookternamah  ;  but 
it  did  not,  as  it  appeared  to  us  at  that  time,  follow  that  he  had  adopted  all  the  state- 
ments in  the  petition  which  was  presented  under  the  Mookternamah.  But  when  you 
come  to  look  at  the  Mookternamah,  of  which  he  has  admitted  the  execution,  it  seems 
very  clear  that  he  knew  what  he  was  about  and  what  his  Mookter  would  do  under 
that  instrument. 

He  says,  "  Now  I  have  attained  majority,  and  considering  that  no  other  profit 
will  arise  by  carrying  on  the  said  case  than  a  useless  expenditure  of  money,  and 
with  the  desire  of  withdrawing  from  the  said  case,  I  do  appoint  .Tui;mohun  Doss 
Piitto  Naik,  inhabitant  of  Saooda  Khotee  of  Pergunnah  Mayahatrim,  in  Zillah 
Midnapore,  as  Mookter  in  my  behalf,  in  order  to  engage  a  Pleade"i-  of  the  High 

676 


RANEE  S.  S.   DEBKA  I'.   BABOO  1'.  C.  TAGORE  [1870]       XIII  MOORE  IND.  APP.,  606 

Court,  and  ajiree  that  \\\v  I'lrailiT  cif  llic  lliuh  Court  in  Calcutta,  wlio  will  In-  ap- 
pointed by  the  said  Mnokter,  will  tile  a  petition  of  withdrawal  from  the  said  ease,  and 
the  said  withdrawal  will  bo  one  as  if  filed  by  ine,  and  eunipletely  valid." 

Therefore,  it  seems  to  their  Lordships  that  they  have  suffieient  evidence  before 
them  in  these  proceedings,  that  the  younm  man  is  a  consentiii};  party  to  this 
application. 

Tlie  question,  then,  is  reduced  to  this — whether  the  Ludy  who  is  represented  by 
Mr.  Bell  has  really  such  an  intere.st  in  the  ajipeal,  or  such  a  locvg  standi-  in  this 
Court,  as  entitles  her  to  resist  this  application  and  to  insist  that  the  appeal  shall 
go  on,  although  [606]  the  party  in  whose  name  it  is  brought  wishes  to  withdraw 
from  it. 

Their  Lordships  are  of  opinion  that  she  has  not  ;  if  she  has  incurred  costs 
there  can  be  no  appeal  for  mere  costs;  having  incurred  costs  on  behalf  of  the 
infant  in  this  suit,  she  may  have  a  claim  to  be  recouped  from  his  estate,  if  he  has 
any;  but  that  does  not  entitle  her  to  jirosecuto  tiiis  appeal  in  his  name  against  his 
will,  with  probably  but  faint  chances  of  success. 

It  was  thrown  out  that  the  decree  had  not  dealt  with  the  title  of  the  Defendant, 
and  that  she  might  have  a  preferalile  title  to  him  ;  but  the  obvious  answer  to  that 
argument  is  this — there  has  been  a  clear  adjudication  that  the  nominal  Plaintiflf  in 
this  suit  had  no  title.  If  the  Lady  herself,  as  Widow,  has  a  better  title,  that  title 
cannot  be  litigated  in  this  suit,  but  must  be  litigated  in  an  independent  suit,  in 
which,  rejecting  the  adoption,  she  would  come  forward  as  the  next  heir  of  the 
deceased. 

Therefore  we  do  not  see  that  we  should  be  justified  in  keeping  this  appeal  upon 
our  records.  But  considering  the  peculiar  nature  of  the  application  and  the 
position  of  the  parties,  it  does  not  seem  to  us  that  we  can  do  anything  but  dismiss 
the  appeal  simpHcitei;  saying  nothing  about  costs.  There  is  no  proof  that  the  infant 
has  undertaken  to  pay  the  costs  ;  and  we  also  think  that  we  ought  not  to  give  to 
either  side  the  costs  of  this  petition. 


[607]  RANEE  SURUT  SOONDREE  DEBEk,—AppeI/ai,e:  BABOO  PROSONNO 
COOMAR  TAGORE,  and  after  his  death,  ROMANATH  TAGORE  and 
Others,— Respo-ndents  *  [Dec.  12,  13,  14,  1870]. 

On  appeal  from  the  High  Court  of  J iidicature  at  Fort  William,  in  Benr/al. 

Suit  to  recover  cliur  lands  thrown  up  by  the  river  Brahmapootra.  A  compromise 
took  place,  and  the  question  resolved  itself  into  one  of  identification  of 
boundaries.  The  Sudder  Dewanny  Court  remitted  the  suit  to  the  Prin- 
cipal Sudder  Ameen,  who  deputed  an  Ameen  to  make  local  investigation. 
He  did  so,  and  his  report  was  adopted  by  the  Principal  Sudder  Ameen, 
and  a  decree  made  in  conformity  with  it.  The  High  Court  overruled  that 
decree.  On  appeal,  held,  by  the  Judicial  Committee,  reversing  that  decree, 
that  although  they  are  reluctant  to  interfere  with  a  question  of  fact  of  that 
nature,  yet  as  they  had  to  deal  with  conflicting  judgments,  of  which  the 
decree  of  the  Principal  Sudder  Ameen  was  founded  on  a  careful  local  in- 
vestigation, and  the  judgment  of  the  High  Court  overruling  that  decree  was 
not  supported  on  satisfactory  grounds,  the  decree  of  the  Court  of  P'irst 
Instance  must  stand,  as  it  was  the  duty  of  the  High  Court  not  to  interfere 
with  the  result  of  a  local  investigation,  except  upon  clearh'  defined  and 
sufficient  grounds. 

The  question  in  this  case,  related  to  the  identification  and  lioundaries  of  seven 
churs,  or  Islands  of  alluvial  foundation,  containing  about  14,000  beegahs  of  land, 
thrown  up  by  the  change  of  the  course  of  the  channel  of  the  river  Brahmapootra. 

*  Present : — Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore  (Judge  of  the  High  Court  of 
Admiralty),  and  Sir  Joseph  Napier,  Bart. 
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[608]  Tlio  appeal  was  brought  from  a  decree  of  the  Hifrh  Court  which  reversed 
a  decree  of  the  Principal  Sudder  Ameen  of  Zillah  Rungpore,  made  under  an  Order 
of  the  late  .Sudder  Dewiiniiy  Adawlut,  remanding  the  case  for  re-trial. 

The  suit  in  which  the  "above  decrees  were  made  was  instituted  by  the  late  Re- 
spondent, Baboo  Prosonno  Coomar  Tagore,  against  Jogendronarain  Roy,  since 
deceased,  the  late  Husband  of  the  Appellant,  for  the  purpose  of  carrying  out  a  former 
decree  of  the  late  Sudder  Dewanny  Adawlut,  dated  the  3rd  of  July,  1849,  which 
embodied  the  terms  and  conditions  of  a  compromise  made  by  those  parties.  The 
decree  had  been  made  in  a  former  suit,  also  instituted  by  the  late  Respondent, 
against  the  late  Ranee  Hhoobunmoyee  Debea,  the  Grandmother  of  the  lat^  Husband 
oF  the  Appellant  :  the  object  of  which  suit  was  to  establish  the  Respondent's  right 
to  possession  of  seven  churs,  or  Islands,  formed  in  the  river  Brahmapootra,  con- 
taining 14.000  beegalis  of  land. 

In  that  suit  a  decree  had  been  previously  made  by  the  Principal  Sudder  Ameen 
of  the  Zillah  Rungpore  in  favour  of  the  late  Respondent  ;  but  from  it  an  appeal 
was  preferred  to  the  late  Sudder  Dewanny  Adawlut,  and  in  that  appeal  the  above- 
mentioned  decree  of  the  :h-d  of  July,  1849,  was  made. 

The  principal  points  of  dispute  between  the  parties  in  the  present  suit  were,  as 
to  the  meaning  and  construction  of  the  terms  of  the  compromise,  embodied  in  the 
decree;  and  whether  the  main  stream  of  the  river  had  changed  its  course  since  the 
year  18.35,  when  a  Map  admitted  by  both  the  parties  had  been  made  of  the  lands,  by  an 
Ameen  of  the  Civil  Court,  named  Goureeprosaud  Moitro  ;  also  [609]  as  to  the  sites 
and  identity  of  three  of  the  seven  churs,  numbered  respectively  5,  6,  7,  respecting 
which  churs  alone  the  dispute  between  the  parties  had  arisen. 

The  decree  of  the  Principal  Sudder  Ameen  (Gurreeb  Hossein),  dated  the  1st  of 
August,  1861,  in  the  present  suit,  found,  after  having  first  personally  inspected  the 
locality,  and  examined  carefully  the  disputed  churs,  as  well  as  the  courses  and 
channels  of  the  river,  that  the  churs  claimed  by  the  defendant,  Jogendronarain 
Roy,  and  which  had  been  pointed  out  by  his  Mookter  to  be  the  churs  5,  6,  and  7, 
were  in  fact  such  churs  :  and  that,  as  possession  had  been  wrongfully  obtained  of  the 
same  by  the  Plaintiff,  the  same  respectively  should  he  restored  to  the  Defendant  as 
his  property. 

By  the  decree  of  the  Division  Bench  of  the  High  Court,  consisting  of  Messrs. 
Kemp  and  Seton-Karr,  dated  the  9th  of  April,  1863,  the  Court  reversed  that  decree, 
but  without  stating  any  satisfactory  reasons  or  grounds  for  so  doing.  The  decree 
decided  that  a  distinct  chur,  called  Moonshe  chur,  belonging  to  and  then  in  the 
possession  of  the  Defendant,  was  the  chur  No.  5  ;  and  further  held  that  a  piece  of 
land,  the  alluvial  accretion  of  the  Dooba  chur,  also  belonging  to,  and  then  in  the 
possession  of,  the  Defendant,  was  chur  No.  7,  and  the  decree  then  ordered  that, 
as  the  Plaintiff  was  entitled  to  1663  beegahs  of  land  of  chur  No.  6,  that  quantity  of 
land  should  be  measured  from  the  west  bank  of  the  river,  and  so  taking  into  the 
measurement  land  then  actually  in  the  occupation  and  possession  of  the  Defendant. 

The  Appellant  presented  a  petition  to  Her  Ma-[610]-j esty  in  Council  for  special 
leave  to  appeal.  The  petition  alleged  that  no  application  had  been  made  for  leave 
to  appeal  to  the  Court  in  India,  as  the  Court  there  had  held  that  all  orders  of  the 
Court  in  miscellaneous  cases  were  final,  and  that  the  Court  refused  to  admit  any 
appeals  to  the  Queen  in  Council  except  those  expressly  ])rovided  for  by  Ben.  Reg. 
XV.  of  1797.  By  an  Order  in  Council,  dated  the  4th  of  February.  1865,  special  leave 
to  appeal  from  the  decree  of  the  High  Court  was  granted. 
The  appeal  now  came  on  for  hearing. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant,  and  Mr.  Doyne,  for  the 
Respondents. 

The  sub-stance  of  tlic  argument  is  considered  in  their  Lordships'  judgment. 
On  the  question  of  accretion.  EcTcoirrie  Sinq  v.  Hnorololl  Sing  (12  Moore's  Ind. 
App.    Cases,  136)  and  Ben.  Reg.  XI.  of  1825. 

The  consideration  of  their  Lordships'  judgment  was  reserved. 
Judgment  was  now  pronounced  by 

The  Right  Hon.  Sir  James  W.  Colvile  (Dec.  16,  1870).— The  Appellant  and  the 
Respondents   in   this   case    are   the   rejiresentatives   of   two   Zemindars,   who,   some 
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six-and-thirty  years  ago,  engaged  in  litigation  concerning  the  title  to  certain  chur 
land  thrown  uj)  by  the  river  Hrahniapootra. 

This  litigation  wiis  begun  by  a  suit,  brought  in  [611]  IS.'M.  by  Prosoniio  Coomar 
Tagore,  whom  it  will  be  convenient  to  describe  ns  the  l{es]Hindent,  for  the  recovery 
of  5000  beegahs  of  the  land  in  question.  In  the  course  of  tliat  suit,  and  in  the  year 
18-'!5,  a  ma])  of  the  land  in  dispute,  with  tlie  hind  and  water  iiuniediately  surrounding 
it,  was  made  by  an  Ameen,  named  Gouree])ersaud  Moitro,  under  tlie  authoritv  of  the 
Court  ;  and  in  that  map  the  different  churs  are  delineated,  and  nuirked  with  different 
nuinliers,  from  1  to  7  inclusive. 

Tliis  first  suit  was  successful  ;  and  Prosonnn  Coomar  Tagore  obtained  a  decree 
for  about  5000  beegahs  of  chur  land.  In  If'iii  he  brought  a  second  suit  for  14,000 
beegahs  of  like  land,  and  obtained  a  decree  froui  the  Court  of  First  Instance.  The 
Defendants  tlien  apjjcaled  :  and,  pending  their  appeal,  and  in  July,  1849,  the  parties 
came  to  a  compromise,  which  was  embodied  in  a  decree  of  the  Sudder  Dewanny 
Adawlut,  dated  the  -Srd  of  July,  1849,  and  was  thereby  directed  to  be  carried  into 
effect. 

The  effect  of  this  compromise  was,  that  the  churs  marked  in  (roureepersaud's 
map  as  Nos.  5  and  7,  with  I66.'5  l>eegahs  and  15  cottalis  of  chur  No.  6,  were  to  belong 
to  those  who  are  rejiresented  by  the  Appellant;  and  tliat  the  churs  Xos.  1,  '_',  :i,  and 
4,  with  the  rest  of  chur  Xo.  6,  were  to  belong  to  the  Hespondent.  The  boundaries, 
if  the  parties  differed  about  them,  were  to  be  settled  by  arbitration;  and  if  the 
parties  could  not  agree  to  appoint  Arbitrations,  were  to  be  fixed  through  tiie  Court 
Ameen  in  execution  of  the  decree. 

If,  then,  this  map,  wliich  was  the  basis  of  the  compromise,  had  correctly  described 
the  land  as  it  then  existed,  nothing  remained  to  he  done,  but  to  measure  [612] 
oft'  the  16(53  and  odd  beegahs  from  chur  No.  6,  and  to  put  the  parties  into  possession 
of  their  respective  shares. 

Unfortunately  the  land,  which  was  the  subject  of  the  compromise,  was  in  some 
sort  the  creation  of  the  River  Brahmapootra,  which  is  said  after  each  annual 
flood  to  be  apt  to  .shift  its  course,  and  to  effect  considerable  changes  in  the  alluvial 
dejiosits  on  either  side  of  its  channel.  And  thus  it  came  to  pass  that  as  soon  as 
the  parties  proceeded  to  carry  out  the  compromise,  a  contest  arose  whether,  either 
between  1835  and  1849,  or  at  some  subsequent  period,  the  river  had  not  s<i  changed 
its  course  as  materially  to  alter  the  configuration  of  some  of  the  seven  churs,  and 
their  bearings  to  its  main  stream.  The  only  effect,  therefore,  of  the  compromise 
was  to  convert  a  dispute  touching  the  title  to  lands  into  one  touching  the  identifica- 
tion of  parcels  :  the  principal  question  being  not  how  chur  No.  6  was  to  be  divided, 
l)ut  where  churs  Nos.  5  and  7,  which  unquestionably  belonged  to  the  Ap|iellant's 
zemindary,  were  to  be  found.  And  this  dispute  has  given  rise  to  the  intermittent 
litigation  which,  after  lasting  for  more  than  fifteen  years,  was,  in  1863,  closed  by  the 
decree  now  under  appeal. 

The  following  is  a  short  summary  of  that  litigation: — Some  time  after  1849, 
and  before  April,  1853,  the  Respondent  was  put  into  possession  of  a  considerable 
part,  if  not  of  the  whole,  of  so  much  of  the  land  contained  in  the  seven  churs  as  then 
lay  on  the  western  side  of  the  Brahmapootra ;  and  the  possession  so  taken  was 
confirmed  by  an  Order  of  the  then  Principal  Sudder  Ameen  of  Rungpore,  dated  tne 
19th  of  April,  1853.  But  that  Order  was,  on  the  appeal  of  the  other  party,  set  aside 
by  Mr.  Dunbar,  [613]  one  of  the  Judges  of  the  Sudder  Dewanny  Adawlut,  whose 
Order  of  the  24th  of  September,  1853,  directed  the  Principal  Sudder  Ameen  to  re- 
open the  inquiry,  but  apparently  did  not  disturb  the  possession  already  given 
to  the  Respondent.  Some  delay  in  giving  effect  to  this  Order  took  jilace,  in  con- 
sequence of  the  Respondent's  having  contrived  to  .strike  the  execution  case  off'the 
file;  but  it  was  restored  under  an  order  of  the  Sudder  Dewanny  Adawlut,  dated  the 
14th  of  February,  1855. 

The  case  was  then  investigated  by  the  Principal  Sudder  Ameen  ;  each  party  filed 
a  map  before  him;  he  himself  held  a  local  investigation,  and  made  or  caused  to  be 
n)ade  the  map  of  1855;  and  finally,  on  the  27th  of  June,  1856,  passed  an  order 
overruling  the  objections  made  to  the  Record  of  his  investigation  by  the  Respondent 
in  his  petition,  declaring  the  possession  given  to  the  Respondent  to  he  null  and 
void,  and  directing  that  possession  should  be  given  to  the  parties  in  accordance,  as 

679 


XIII  MOORE  IND.  APR,  814       RANEE  SURUT  SOONDREE  DEBEA 

their  Lordships  understood  the  order,  with  the  preseuf  Lontentiori  of  the  Appellant. 
No  change,  however,  seems  ever  actually  to  have  been  made  in  the  possession  of  llie 
land,  of  whicli  possession  was  given  by  the  Moonsiff.  The  Respondent  appealed 
against  tiie  last-mentioned  Order,  and  the  question  was  again  re-opened  by  Mr. 
Torren's  order  of  the  30th  January,  1857,  which  remitted  the  case  to  the  Principal 
Sudder  Ameen,  with  directions  that  in  respect  of  those  parcels  wiiich  he  had  given 
to  the  then  Respondent  (the  present  Appellant),  he  should  again  allow  execution  of 
the  decree,  and  after  that,  prepare  a  map  (better  than  the  present  map),  so  that  it 
might  clearly  appear  for  the  perusal  of  the  a]ipellate  Court,  and  in  other  respects 
[614]  what  was  the  former  and  present  course  of  the  River  Brahmapootra  over  the 
disputed   lands,  as  stated   in  the  map  of  Goureepersaud   Aineen. 

Tile  execution  of  this  Order  was  somewhat  delayed  by  the  rainy  season,  during 
which  a  local  investigation  was  impossible,  but  on  the  '2nd  of  Decemljer,  1857,  the 
Principal  Sudder  Ameen  passed  an  order  for  the  appointment  of  an  Ameen 
acquainted  with  measurement  by  the  compass.  From  one  cause  or  another,  liow- 
ever,  nothing  effectual  was  done  under  this  last  Order  until  December,  1860,  wlieu 
Kalidoss  Moitro  the  Ameen  proceeded  to  the  spot,  made  a  careful  local  investigation, 
prepared  the  map  which  bears  his  name,  and  on  the  .30th  of  April,  1861,  filed 
the  elaborate  report.  Tliat  report,  though  it  did  not  precisely  adopt  the  repre- 
sentations of  either  party,  in  the  main  supported  the  contention  of  the  Appellant. 
It  was  adopted  by  the  Principal  Sudder  Ameen,  who,  on  the  1st  of  August,  1861. 
passed  a  decree  finding  that  churs  Nos.  5  and  7  were  where  the  Appellant  placed 
them,  and  not  where  the  Respondent  placed  them,  directing  that  possession  should 
be  given  accordingly;  and  also  giving  the  necessary  directions  for  ascertaining 
and  making  over  that  part  of  chur  No.  6  (as  to  the  position  of  which  there  seems  to 
be  no  controversy)  which  under  the  compromise  belonged  to  the  Appellant. 

The  Respondent  appealed  against  his  decree.  The  High  Court  reversed  it, 
finding  that  churs  Nos.  5  and  7  were  where  the  Respondent  placed  them,  and  varying 
the  Principal  Sudder  Aineen's  decree  accordingly.  Tlie  present  appeal  is  against 
that  decree,  and  the  first  question  for  their  Lordships'  determination  is,  whether  it 
can  be  supported.  It  [615]  rests  entirely  upon  the  assumption  that  churs  Nos. 
5  and  7,  which  unquestionably  were  on  the  west  of  the  main  stream  of  the  River 
Brahmapootra  when  the  map  of  Goureespersaud  was  made  in  1835,  are  now  by  reason 
of  the  altered  course  of  that  river  on  the  eastern  side  of  it.  If  that  is  not  made 
out,  the  reasons  assigned  for  the  judgment  wholly  fail. 

Upon  what  does  this  assumption  purport  to  be  founded?  "  On  an  examination 
of  the  iiia]is  filed  in  the  cause,  and  on  the  explanations  and  arguments  of  the  Pleaders 
on  both  sides."  Wliat  the  latter  may  have  been  their  Lordships  are  unable  to  say. 
But  having  given  full  consideration  to  the  able  argument  of  Mr.  Doyne  on  behalf 
of  the  Respondent ;  and  having  carefully  examined  the  maps,  they  are  unable  to 
see  any  satisfactory  grounds  for  coming  to  the  conclusion  contrary  to  the  finding 
of  those  who  have  investigated  the  question  on  the  spot,  that  the  river  has,  since 
1835,  by  making  for  itself  a  new  channel  to  the  west  of  its  former  channel,  so 
changed  its  course  as  to  put  either  of  the  churs  described  by  Goureepersaud  as 
Nos.  5  and  7,  or  whatever  may  remain  of  either  of  them,  on  its  eastern  instead  of 
its  western  bank. 

It  would  be  strange  indeed  if  this  conclusion  necessarily  resulted  froni  a  mere 
comparison  of  the  maps,  since  it  is  opposed  to  the  expressed  convictions  of  the  Ameen 
Kalidoss  Moitro,  who  made  the  last  and  most  scientific  of  the  maps,  and  to  that  of 
the  Principal  Sudder  Ameen,  who  conducted  the  local  investigation  and  made  the 
map  of  1855.  Mr.  Doyne,  indeed,  lias  argued  that  the  conclusion  of  the  High  Court 
njay  have  been  an  inference,  and  would  have  been  a  legitimate  inference,  from 
the  application  of  what  he  [616]  treats  as  the  known  law  of  the  formation  of  cliurs 
to  certain  newly-formed  chur  land  appearing  in  parts  of  Kalidoss  Moitro  s  map. 
lUi'.  the  High  Court  has  not  assigned  this  as  one  of  the  grounds  of  its  judgment. 
No-  are  their  Lordships,  considering  the  disturbing  forces  which  m-.y  exist  in  a 
river  ot  so  vast  a  volume  and  of  such  irregular  action  as  the  Brahmajiootra,  and 
also  the  positions  of  the  several  portions  of  chur  laud  indicated  in  the  map,  by  any 
means  satisfied  that  the  inference  is  legitimate,  or  so  certain  that  it  ought  to 
outweigh  the  positive  findings  of  the  Ameen. 
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Again,  the  Hiffli  Court  observed  that  the  Principal  Sudder  Ameen  had  not,  in 
their  opinion,  duly  considered  the  landmarks  by  whieli  in  both  niu|)s,  when  duly 
compared,  the  situation  of  churs  ,5  and  7  may  be  satisfactorily  identiticd.  The 
Court  has  omitted  to  state  specifically  to  what  landmarks  it  refers  as  instances  of  this 
omission.  The  instance  most  pressed  in  argument  has  been  that  of  the  Tamarind 
trees  appearing  on  the  east  side  of  the  River  in  Guugapersad's  map.  Hut  the  real 
position  of  those  trees,  if  they  still  exi.st,  was  also  the  subject  of  controversy;  and 
after  investigations  on  the  spot,  the  Ameen  rejected  tlie  Resjiondent's  theory  con- 
cerning it.  There  is  nothing  to  show  that  he  was  wrong  in  this.  It  is  obviously 
impossible  to  draw  that  conclusion  from  Gungapersad's  map.  whicli,  it  is  admitted, 
was  not  made  by  compass,  or  according  to  scale. 

Another  point  made  in  the  argument,  though  not  adverted  to  in  the  judgment, 
is  the  beai'ing  of  the  village  of  Kompopoor  to  tlie  land  alleged  by  either  party  to 
be  chur  Xo.  5.  It  cannot  be  said  that  the  Ameen  lias  neglected  to  consider  this 
landmark.  Ajid  his  explanation  of  the  discrepancy  in  this  resjiect  [617]  lietween 
his  map  and  tliat  of  Gungapersad,  viz.:  that  the  village,  of  wliich  the  position  is 
very  loosely  indicated,  is  erroneously  ])laced  on  the  latter  to  the  soutli  instead  of  to 
the  east  of  the  River  Jhelye,  appears  to  their  Lordships  to  be  plausible. 

Their  Lordships,  then,  are  unable  to  see  any  satisfactory  grounds  for  the  as- 
sumption whicli  is  the  foundation  of  the  judgment  of  the  High  Court.  They  would 
themselves  be  very  slow  to  interfere  with  the  judgment  of  an  Indian  Court  u])on  a 
question  of  this  nature.  But  they  have  to  deal  here  with  conflicting  judgments, 
of  which  one  is  founded  on  a  long  and  careful  local  investigation;  and  the  other, 
overruling  the  former,  is  supported  by  no  reasons  that  their  jjordshijis  can  pro- 
nounce to  be  satisfactory.  And  their  Lordshi])s  may  observe  that  the  considera- 
tions which  make  them  reluctant  to  set  their  judgment  against  that  of  an  Indian 
Court  upon  such  a  question  as  this,  ought  to  influence  in  some  degree  the  appellate 
Court  in  India,  and  to  prevent  its  interference  with  the  I'esult  of  a  local  inquiry, 
except  upon  clearly  defined  and  sufficient  grounds.  .Such  grounds  the  appellate 
Court  may  have  thought  it  had  in  this  case,  but  it  has  failed  to  express  them. 
Against  its  judgment  their  Lordships  have  now  to  weigh  the  eIal)orate  report  of 
the  Ameen  and  the  judgment  founded  upon  it.  The  integrity  of  the  Ameen  is  un- 
questioned ;  his  careful  and  laborious  execution  of  his  task  is  proved  by  his  report; 
he  has  not  blindly  adopted  the  assertions  of  either  party;  and  without  going 
minutely  into  details,  their  Lordships  think  it  sufficient  to  say  that  they  sea  no 
ground  for  impugning  the  accuracy  of  his  conclusion  upon  what  they  conceive  to 
be  the  broad  and  cardinal  issue  upon  which  the  determination  of  this  [618]  case 
depends,  viz. :  whether  the  lands  which  represent  churs  Nos.  5  and  7  of  Gunga- 
persad's map  are  now  on  the  east  or  still  on  the  west  of  the  main  channel  of  the 
River  Brahmapootra.  On  the  contrary,  they  believe  the  conclusion  of  the  Ameen  to 
be  correct.  And  they  are  fortified  in  that  conviction  by  the  following  considera- 
tions :  — 

It  is  to  be  observed  that  this  controversy  was  by  no  means  of  recent  date.  The 
question  was  not,  whether  the  change  alleged  had  been  efl'ected  by  the  action  of  the 
river  between  1835  and  186.3.  It  appears  by  the  Respondent's  petition  and  the  maps 
that  his  contention  was  certainly  as  early  as  1855,  and  possibly  as  early  as  the 
Moonsifl's  proceeding,  that  the  lands  which  represented  the  churs  Nos.  5  and  7 
of  the  compromise  were  then  on  the  eastern  side  of  the  main  course  of  the  river. 
That  this  was  in  fact  the  case  in  1849  is  in  the  highest  degree  improbable.  Though 
it  is  too  clear  that  the  parties  by  a  compromise  made  upon  loose  data  merely 
shifted  the  ground  of  contention  instead  of  determining  their  disputes;  it  is 
almost  inconceivable  that  they  should  have  drawn  and  executed,  as  they  did,  the 
instruments  of  compromise  upon  the  footing  of  Gungapersad's  map,  without 
adverting  to  so  great  a  change  in  the  position  of  "the  churs  relatively  to  the  main 
channel  of  the  river,  if  such  a  change  had  tlien  taken  place.  The  change,  then,  if 
it  ever  really  took  place,  must  have  taken  jilace  between  1849  and  the  Moonsiff's 
proceeding,  or  the  year  1855  ;  and  in  that  case  it  might  easily  have  been  proved. 
It  would  then  have  been  recent  and  notorious,  yet  in  1855  the  Principal  Sudder 
Ameen,  after  local  investigation,  decided  against  the  Res]iondent. 

[619]  Again,  their  Lordships  upon  the  evidence  see  no  reason  to  doubt  tiiat 
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the  land  wliiili  the  Respondent  treats  as  eliur  No.  5,  is  in  fart  the  Pookamaiee  chur, 
aud  an  act  ret  ion  on  an  estate  wliich  never  belonged  to  the  Appellant's  family,  and 
now  belongs  to  Government, — au  estate  of  whieh  the  Moonsliee  chur,  one  of  the  land- 
marks of  the  Map  of  1835,  formed  part.  There  is  nothing  which  induces  their 
Ixirdships  to  believe  that  any  of  those  whom  the  Appellant  represents  were  ever 
in  possession  of  that  ehur.  Yet  the  High  Court,  without  adverting  to  this  point, 
affirmed  it  to  be  the  chur  No.  5  of  the  compromise,  and  directed  that  the  Respondent 
should  be  maintained  in  the  possession  of  it. 

Upon  the  whole,  then,  their  Lordships  have  come  to  the  conclusion  that  it  is 
their  duty  to  advise  Her  Majesty  to  allow  this  appeal,  to  reverse  the  decree  of  the 
High  Court;  to  direct  that  in  lieu  thereof  the  appeal  to  that  Court  from  the  decree  of 
the  Principal  Sudder  Ameen  be  dismissed,  and  the  last-mentioned  decree  affirmed 
with  costs.     The  Appellant  must  also  have  her  costs  of  this  appeal. 


[9]  APPENDIX. 

RULES  OF  THE  High  Court  of  Judicature  at  Fort  William  in  Bengal  (in  its 

APPELLATE    .JURISDICTION),    RELATING    TO    THE    ADMI.SSION    OF    APPEALS    TO    HeR 

Ma.ibstt  IN  Council,  and  to  the  transmission  of  such  appeals  to  England. 

1. — Every  petition  for  the  admission  of  an  appeal,  under  section  39  of  the 
Letters  Patent,  shall  contain,  amongst  other  things,  an  application  for  a  Certificate 
either  that  the — 

(1)  Value  of  the  sum,  or  matter  at  issue,  or  of  the  property  to  which  the  claim  or 

question  relates,  is  not  less  than  Rs.  10,000  ; 

(2)  Or,  that  the  case  is  a  fit  one  for  appeal. 

Upon  such  petition  and  application  being  made,  notice  will  be  served  (  n  the 
opposite  party  to  show  cause,  within  the  time  specified  in  the  notice,  why  such 
Certificate  should  not  be  granted  ;  and  any  Vakeel  who  appeared  for  such  opposite 
party  in  the  High  Court,  shall  be  bound  to  accept  service  of  such  notice ;  and  such 
service  shall  be  binding  on  the  Client. 

[10]  If  such  Certificate  be  not  granted,  the  petition  will  be  dismissed. 

II. — With  the  petition,  or  within  six  months  from  the  date  of  the  decision  ap- 
pealed against,  the  Appellant  shall  furnish  security  for  the  costs  of  the  Respondent, 
to  the  extent,  in  ordinary  cases,  of  Rs.  4000  ;  such  security  may  consist  either  of 
cash  or  Government  securities,  or  of  immoveable  property ;  or  the  Appellant,  if  the 
appeal  be  against  a  judgment  passed  in  original  jurisdiction,  may  enter  into  a 
recognizance  with  two  Sureties  to  be  approved  by  the  Registrar. 

When  the  security  offered  consists  of  immoveable  property,  the  Appellant  shall 
file  a  mortgage  Bond,  duly  registered,  together  with  a  specification  of  the  surety's 
title. 

When  such  Bond  has  been  filed,  the  Court  shall  direct  the  security  to  be  tested 
either  by  the  Registrar,  or  by  the  Judge  of  the  Zillah  Court  in  which  the  immoveable 
property  pledged  is  situated.  If  the  security  be  found  insufficient,  the  Appellant 
shall  be  bound  within  six  weeks  from  the  date  of  an  Order  to  that  effect,  to  deposit 
cash  or  Government  securities  to  the  extent  of  Rs.  4000,  or  to  such  amount  as  may 
raise  the  value  of  such  security  to  Rs.  4000. 

But  in  any  special  case,  the  Court  may,  if  it  think  fit,  on  the  application  of  the 
Respondent,  require  security  to  a  larger  amount;  in  no  case,  however,  exceeding 
Rs.  10,000. 

III. — It  shall  be  competent  to  the  Court,  at  any  time  before  the  admission  of  the 
appeal,  upon  cause  shown,  to  revoke  the  acceptance  of  any  security,  and  to  make 
further  directions  thereon. 
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IV. — With  his  petition  for  the  admission  of  the  [11]  appeal,  the  Appellaul  shall 
deposit  the  sum  necessary  to  defray  the  cost  of  translating,  transcribing  (or  iirint- 
ting),  and  transmitting  the  Record.  Such  sum  shall  be — in  respect  of  the  appeals 
from  the  appellate  side  of  the  Court — either  Us.  2000,  or  the  sum  certified  by  the 
Clerk  of  Privy  Council  appeals  as  the  probable  cost  of  such  transcript,  and  so  forth, 
the  estimate  of  sucli  cost  being  prepared  as  directed  in  Rule  .\1I. ;  and  in  respect  of 
api)eals  from  original  jurisdiction,  Rs.  500  when  the  Record  is  not  to  be  printed, 
or  Rs.  700  when  it  is  to  be  printed  here. 

V. — When  the  security  has  been  approved  and  the  deposit  made  for  transcript, 
etc.,  under  Rule  IV.,  the  Court  may  declare  the  appeal  admitted  ;  but  if  the  Petitioner 
shall  not  perfect  his  security  and  make  such  deposit  within  such  time  as  the  Court 
may  direct,  his  petition  shall  be  dismissed. 

VI. — After  the  lodging  of  the  petition,  or  on  tlie  application  of  any  partj'  intend- 
ing to  appeal  to  Her  Majesty  in  Council,  accompanied  by  a  fee  of  Rs.  16,  tlic  C'lerk 
of  Privy  Council  appeals  shall  forthwith  prepare  an  estimate  of  the  e.xpense  of 
translating,  transcribing,  or  printing,  and  forwarding  to  the  Registrar  of  the 
Privy  Council  the  Record  of  the  case,  including  a  margin  of  Rs.  500,  and  shall 
furnish  such  estimate  to  the  Vakeel  or  Attorney  of  the  Apiicllant,  or  Applicant,  who 
shall  be  bound  to  pay  into  Court,  within  one  month  from  receipt  of  such  estimate, 
the  difference  between  the  amount  thereof  and  the  amount  already  deposited,  if  any  ; 
provided  that  the  Appellant,  within  two  weeks  after  his  making  payment,  shall  be 
at  liberty  to  object  to  the  estimate,  and  to  obtain  the  order  of  the  Court  on  such 
objection. 

[12]  VII. — The  application  for  estimate  shall  state,  whether  or  not,  the  transcript 
is  to  be  printed  in  India. 

VIII. — Ordinary,  the  whole  Record  shall  be  transcribed  with  tlie  following 
exceptions :  — 

First. — Such  formal  documents  as  are  directed  by  clause  2  of  Her  Majesty's  t)rder 
in  Council,  dated  13th  of  June,  1853,  to  be  excluded,  and  whereof  the  omission 
is  to  be  certified  in  the  second  Index. 
Second. — Such  papers  as  the  parties  may  agree  to  omit. 

Third. — Such  accounts,  or  portions  of  accounts,  as  the  Registrar,  or  other  Officer 
empowered  for  that  purpose,  may  consider  unnecessary,  and  as  the  parties 
may  not  have  specifically  prayed  to   include,  by  application  to  the  proper 
Officer,  within  one  month  from  the  filing  of  the  petition  in  respect  of  the 
Appellant,  and  from   receipt  of  notice  in  respect  of  the  Rt'spondent.     Pro- 
vided that  neither  of  the  parties  shall  be  at  liberty  to  apply  for  the  inclusion 
of  any  account  or  part  of  an  account  which  has  not  been  marked   or  en- 
dorsed as  an  exhibit  under  the  39th  or  132nd  sections  of  the  Code  of  Civil  Pro- 
cedure, unless  with  the  special  leave  of  the  Court  on  motion  made  for  that 
purpose.     Provided  also,  that  if  any  party  shall  apply  to  have  included  in 
the  transcript  Record   any  accounts  or  documents  which   the   Registrar  or 
other  Officer  may  consider  unnecessary,  such  document  shall  be  translated 
and  transcribed  as  an  Appendix  to  the  transcript,  with  a  note  of  the  circum- 
stance. 
[13]  IX. — All  documents  which  are  not  originally  in  the  English  language,  and 
which  have  not  been  translated  for  the  use  of  the  Court,  shall  be  translated  into 
English,  and  all  translations  made  or  used  shall  be  revised  and  certified  by  the 
sworn  Examiner. 

X. — An  Index  of  all  the  documents  included  in  the  transcript  shall  be  )irepared 
and  annexed  to  the  Record  in  the  form  now  in  use,  and  shall  be  followed  by  a  list 
of  all  other  papers,  documents,  and  exhibits  in  the  cause  not  included  in  the  tran- 
script:  the  draft  of  this  Index,  instead  of  a  vernacular  list  of  papers  (as  hitherto 
supplied),  shall  be  furnished  to  the  parties,  who  shall  be  at  liberty  to  object  thereto 
within  three  weeks  from  date  of  receipt. 

In  the  Index  and  transcript,  the  papers  shall  be  placed  in  the  following  order:  — 

Plaint. 

Written  statements. 

Examination  of  parties  or  their  Agents,  etc.  , 
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Injunctions. 

Orders  of  attachiuent,  etc.  (if  any),  obtained  before  judgment. 

Issues  framed  (if  any). 

Exhibits  of  Plaintiff. 

of  Defendant. 

Depositions  of  witnesses  for  Plaintiff. 

for  Defendant. 

Report  of  Connnissioner  (if  any),  with  maps,  depositions,  etc.,  annexed. 
Judgment  and  decree. 
Memorandum  of  appeal. 

Cross  appeal  or  memo,  of  objections  under  section  348  (if  any). 
Proceedings  in  appellate  Court  (if  any). 
Judgment  and  decree  of  that  Court. 
Appendix  (if  any). 

List  of  papers  omitted  under  clause  2  of  Her  Majesty's  Order  in  Council,  and 
under  the  8th  of  these  Rules. 

[14]  XI. — The  following  charges  shall  be  payable  in  respect  of  the  matters 
specified  :  — 

Estimate  of  costs  .         .         .         .         .         .         .         .         .         .     Rs.  1 

Translation  of  vernacular  portion  of  Record  per   1000  words  . 

Examination    of    ditto  ......... 

Copying  English   portion  of   record,   for  every    li-10   words,  or   part 
thereof    ............ 

Examining  ditto,  for  every  14iO  words,  etc.  ..... 

Transcribing  (one  copy)  per  folio  of  72  words  ..... 

(Or  at  tlie  option  of  Appellant.) 

Printing   (55   copies),    per    printed    page    ...... 

Examination  of  transcript  Record,  for  every  72  woi'ds,  or  part  thereof  . 

Ditto,  correction  of  the  press,  for  every  1125  words  .... 

Certifying  two  copies  of  printed  Record,  for  every  10  printed  or  manu- 
script pages,  or  part  of  10  pages  ....... 

Preparation  of  Index,  for  every  10  pajiers,  or  part  of  10  jjapers  . 

The  above  rates  will  be  subject  to  alteration. 

XII. — The  estimate  shall  include  these  several  matters,  and  be  framted  in  accord- 
ance with  the  charges  above  specified  ;  and  any  Appellant  who  has  filed  his  petition 
of  appeal  shall  be  deemed  to  have  incurred  the  charge  for  the  preparation  of  an 
Index  and  estimate,  whether  the  appeal  be  admitted  or  not. 

XIII. — If,  at  any  time  after  the  admission  of  the  appeal,  but  before  the  trans- 
mission of  the  Record  to  England,  it  be  shown  to  the  satisfaction  of  the  Court  that 
the  security  given  by  the  Appellant  is  insufficient,  or  it  should  appear  to  the  Court 
that  further  payment  is  required  for  the  purposes  of  the  transcript,  the  Court  may 
call  on  the  Appellant  to  furnish  other  and  sufficient  security,  or  to  make  the  required 
pa}Tiient  [15]  within  a  time  to  be  limited,  and  if  the  Appellant  fail  to  comply  with 
such  Order,  the  proceedings  shall  be  stayed,  and  the  appeal  shall  not  proceed  without 
an  Order  of  the  Judicial  Committee,  and  in  the  meantime  execution  of  the  decree 
of  the  High  Court  shall  not  be  stayed. 

XIV. — When  the  Record  has  been  transmitted  to  the  Privy  Council,  the  Appel- 
lant may  obtain  a  refund  of  the  balance,  if  any,  of  the  amount  which  he  has  paid 
into  Court  under  Rules  IV.  and  VII. 

XV. — The  foregoing  Rule  shall  take  effect  from  and  after  the  15th  of  August 
next,  all  previous  Rules,  including  those  made  by  the  late  Sudder  Court  by  a  Resolu- 
tion, bearing  date  the  7th  of  December,  1858,  being  superseded  and  rescinded,  and 
shall  apply  to  all  petitions  now  pending  for  the  admission  of  an  appeal  to  Her 
Majesty  in  Council,  as  if  the  same  had  been  presented  on  the  said  1 5th  day  of 
August. 

By  order  of  the  Court, 

(Signed)         J.  S.  Carstairs, 

.30th  July,  1870.  Oflficiatins  Registrar. 
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[17]  Act,  31th  and  35th  Vict.  c.  91. 

A>«'    ACT    TO    JIAKE     FURTHER    PROVISION    FOR    THE    DE.SPATCII    OF    HU.xiNES.s     UY     THB 

Judicial  Cojimittee  of  the  I'rivy  CoL'Ncii.,  21st  Auulst.  1S7I. 

Whereas  it  is  exiiedieiit  to  make  fuither  provision  for  tlio  ciespatch  ul  business  by 
the  Judicial  Coimnittee  of  the  I'rivy  Council : 

Be  it  enacted  by  the  (Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  iiresent  Parlia- 
ment assembled,  and  by  tlie  authority  of  the  same,  as  follows:  — 

1.  Her  Majesty  may  witiiin  twelve  niontiis  after  tlie  passinjj  of  this  Act,  by 
warrant  under  her  Sign  Manual,  appoint  four  persons  qualified  as  in  this  Act 
mentioned,  whether  already  Members  of  such  Judicial  Committee  or  not,  to  act  as 
Members  of  the  Judicial  Conmiittee  of  the  I'rivy  Council  under  the  Provisions 
[18]  of  this  Act,  and  may,  from  time  to  time,  within  two  years  after  the  passing 
of  this  Act  by  a  like  warrant  fill  any  vacancies  occasioned  V)}'  death  or  otherwise  in 
the  offices  of  the  persons  so  appointed. 

Any  persons  appointed  to  act  under  the  provisions  of  this  Act  as  members  of  the 
said  Judicial  Committee  must  be  specially  (lualified  as  follows;  tliat  is  to  say.  must 
at  the  date  of  their  appointment  be  or  liave  been  Judges  of  one  of  Her  Majesty's 
Superior  Courts  at  Westminster,  or  a  Chief  Justice  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  or  Madras  or  Bonipjay,  or  of  the  late  Supreme  Court  of 
Judicature  at  Fort  William  in  Bengal. 

Where  any  person  appointed  in  pursuance  of  the  provisions  herein  contained 
to  act  as  a  member  of  the  said  Judicial  Committee  is  at  the  date  of  his  appointment 
a  Judge  as  aforesaid,  he  shall  on  his  appointment  vacate  his  office  as  such  Judge, 
but  as  to  pension  shall  remain  in  the  same  position  as  if  no  such  appointment  had 
been  made;  and  service  as  a  member  of  the  Judicial  Committee  shall  for  the  pur- 
poses of  pension  be  reckoned  as  service  in  the  Court  from  which  he  was  removed. 

Wliereas  doubts  have  been  entertained  as  to  the  meaning  and  effect  of  the  pro- 
visions of  the  Court  of  Probate  Act  and  the  Divorce  Act  as  to  the  pension  of  the 
Judge  of  the  Probate  and  Judge  of  the  Divorce  Courts :  Be  it  declared  and  enacted, 
that  the  said  pension  was  intended  to  be  and  shall  be  similar  in  amount  and.  in  all 
other  respects  to  the  pension  to  which  the  puisne  Judges  of  the  superior  Courts  of 
connnon  law  are  entitled. 

There  shall  be  paid  to  each  of  the  said  Judges  of  the  Judicial  Committee  so  long 
as  he  shall  hold  such  [19]  office  a  salary  of  five  thousand  pounds  a  year  including 
any  pension  to  which  he  may  be  entitled. 

Ajiy  salarv  payable  under  tliis  Act  shall  be  charged  on  and  ]iaid  nut  of  the  Con- 
solidated Fund  of  the  United  Kingdom  of  Great  Britain  and  Ireland.  It  shall  grow 
due  from  day  to  day,  and  shall  be  payable  to  the  person  entitled  thereto,  or  to  his 
Executors  or  Administrators,  at  such  intervals  in  every  year,  not  being  longer 
than  three  months,  as  the  Treasury  may  from  time  to  time  determine. 

It  shall  be  the  duty  of  every  person  appointed  to  act  as  a  paid  member  of  the 
Judicial  Committee  under  this  Act  to  attend  the  sittings  of  the  said  Committee  when 
summoned  thereto  unless  he  shall  be  prevented  by  reasonable  cause  ;  and  such  members 
shall  hold  their  office  during  good  behaviour,  and  .shall  continue  to  hold  their  oflBces 
notwithstanding  the  demise  of  the  Crown,  but  they  shall  be  removable  by  Her 
Majesty,  Her  heirs  and  successors,  upon  the  address  of  both  Houses  of  Parliament: 
Provided  always,  they  sliall  hold  their  offices  subject  to  such  arrangements  as  may 
be  hereafter  made  by  Parliament  for  the  constitution  of  a  Supreme  Court  of  appel- 
late jurisdiction. 

Provided  that  no  member  of  the  Judicial  Committee  of  tlie  Privy  Council  shall 
take  part  in  the  hearing  of  any  appeal  from  any  decision  or  judgment  which  he 
has  given  or  assisted  in  giving. 

2.  In  this  Act— 

Tlie  term  ■'  Superior  Courts  at  Westminster  "  means  Her  Majesty's  Superior 
Courts  of  Law  and  Equity  at  Westminster  inclusive  of  the  Court  of  Probate 
in  England  and  the  Court  for  Divorce  and  Matri-[20]-monial  Causes,  and 
the  High  Court  of  Admiralty  of  England. 
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.'i.  Tliis  Att  shall  not,  except  in  so  far  as  is  b}-  this  Act  expressly  provided,  affect 
the  Act  of  the  session  of  the  third  and  fourth  years  of  the  reign  of  King  William 
the  Fourth,  chapter  forty-one,  intituled  "  An  Act  for  the  better  administration  of 
justice  in  His  Majesty's  Privy  Council,"  or  any  Act  amending  the  same. 

4.  This  Act  m'av  be  cited  as  "The  Judicial  Committeei  Act,  1871,"  and  shall,  so 
far  as  is  consistent  with  the  tenor  thereof,  be  construed  as  one  with  any  Acta  for  the 
time  being  in  force  relating  to  the  Judicial  Committee  of  the  Privy  Council. 
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REPORTS  OF  CASES  heard  and  determined 
by  the  Judieial  Committee  and  the  Lords 
of  the  Privy  Council,  on  Appeal  from  the 
Supreme  and  Sudder  Dewanny  Courts  in 
the  East  Indies,  1871-72.  By  Edmund  F. 
Moore,  Barrister-at-Law.     Vol.  XIV. 


RADAXATH  DOSS  and  Others,— Appelhnts;  GISBORNE  AND  CO.,— Reapon- 
dents*  [Jan.  16,  18,  and  19,  1871]. 

On  appeal  from  tJie  High  Caurt  nf  Jiidicntine  iil  Calciittu. 

A  usufructuary  mortgage,  to  run  over  a  certain  number  of  years,  was  executed 
in  1828  by  a  member  of  a  joint  Hindoo  family,  with  the  consent  of  the  other 
,  members,  to  R.,  who  afterwards  sold  the  mortgaged  estate  to  H.  and  11.. 
whose  Agent  R.  was.  H.  and  H.  subsequently,  in  ISil  and  1851.  conveyed 
the  estate  to  G.  and  Co.,  as  an  absokite  purchase  in  fee.  In  a  suit  for  redemii- 
tion  of  the  mortgage  brought  in  1864,  G.  and  Co.  set  up  as  a  defence  theii' 
title  as  hotia  fide  Purchasers  without  notice,  and,  having  been  in  possession 
more  than  twelve  years,  pleaded  the  Limitation  of  suits  Act,  No.  XIV.  of 
1859,  sect.  5,  as  a  bar  to  the  suit.  Held:  First,  that  the  otitic  was  on  G.  and 
Co.  to  establish  by  clear  and  satisfactory  evidence  the  termination  of  the 
mortgage  and  the  absolute  sale  by  the  Mortgagees  to  R.  the  root  of  their 
title;  and,  in  tlie  absence  of  such  proof,  that  the  transaction  in  1841  and 
1851  was  merely  an  assignment  of  the  mortgage  [14  Moo.  Ind.  App.  15],  and. 

Secondly,  in  the  circumstances,  that  G.  and  Co.  were  not  "  Purchasers  "  witliin 
the  true  construction  of  sect.  5  of  Act,  No.  XIV.  of  1859,  to  entitle  them  to 
the  benefit  of  the  twelve  years'  limitation  as  a  bar  to  the  suit  for  redemption 
[15  Moo.  Ind.  App.  22].  " 

The  suit  in  this  appeal  was  brought  by  the  Appellants  for  redemption  of  a 
mortgaged  estate  called  Maheeanwan,  consisting  of  villages  and  other  lands, 
with  mesne  profits,  against  the  Res^jondents,  who  were  [2]  in  possession.  anU 
claimed  to  be  Assignees  and  buna  fide  Purchasers  of  the  estate  without  notice  of  the 
Appellants'  equity  of  redemption. 

The  Respondents,  who  were  the  Assignees  of  the  original  Mortgagees,  admitted 
the  Deed  of  Sale  to  Russick  Lall  Doss  by  Kunhya  Lall  Doss,  a  memlxer  of  the  Appel- 

*  Present:  Members  of  the  Judicial  Committee, — Tlie  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Hon.  Sir  Joseph  Napier 
Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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laiits'  faiuilv.  iind  also  an  lkr;irii!iinaii,  liy  which  such  sale  was  made  conditional, 
which  Ikriiiiiaiiiah  tiiey  alleged  had  heeii  subsequently  surrendered  by  Kunhya 
Lall  Dons,  whereby  the  sale  became  absolute,  and  Russick  Lall  Doss,  under  whom 
thev  claimed,  tiie  sole  Owner  of  the  estate  in  question.  They  denied  that  the  estate 
■was  the  jirojierty  of  an  undivided  family,  or  that  Kunhya  Lall  Doss  had  acted  only' 
as  the  Agent  and  Manager  of  tlic  family  in  his  dealings  with  it,  and  they  insisted 
on  the  law  of  limitation,  contained  in  Act,  No.  XIV.  of  1859,  as  a  bar  to  the  claim 
of  the  Ai)|)ellants. 

The  plaint  was  filed  by  the  Appellants  in  1862,  in  the  Court  of  the  Principal 
Sudder  Ameen  of  IJhaguljJore,  against  the  Respondents,  for  the  redemption  of  the 
mortgage  executed  on  the  2l8t  of  November,  1828.  The  plaint  set  forth  the  joint 
interest  of  the  family  in  the  premises  so  mortgaged,  and  alleged  that  full  satisfaction 
and  payment  of  the  mortgage  debt,  had  taken  place  by  means  of  the  usufruct  and 
produce  of  the  mortgaged  lands,  leaving  a  large  .sum  to  be  accounted  for  and  paid 
over  by  the  Mortgagees  and  their  Assignees  to  the  Mortgagors;  and  it  denied 
that  the  conditional  sale  was  ever  converted  into  an  absolute  sale  by  the  surrender 
of  the  Ikrarnamah  ;  but  insisted,  that  the  alleged  transaction  of  the  return  of  the 
latter  [3]  instrument  to  Russick  Lall  Doss  was  entered  into,  without  the  other 
shareholders'  knowledge,  by  Kunhya  Lall  Doss  collusively  with  the  former,  in  order 
to  avoid  an  execution,  and  without  effecting,  or  intending  to  effect,  any  real 
alteration  in  the  relation  of  Mortgagors  and  Mortgagee. 

The  Respondents  by  their  written  statement  pleaded  the  Limitation  of  suits 
Act,  No.  XIV.  of  1859,  as  a  bar  to  the  suit,  and  also  denied  the  joint  intere.st  of  the 
Plaintiffs  with  Kunhya  Lall  Doss,  in  the  Maheeanwan  estate,  and  asserted  that  the 
conditional  sale  had  Ijeen  converted  into  an  absolute  sale  by  the  return  of  the 
Ikrarnamah,  on  the  8th  of  November,  1829. 

The  hearing  took  place  before  Mr.  H.  R.  Madocks,  the  Judge  of  Bhagulpore,  who, 
on  the  28th  of  August,  1865,  delivered  judgment,  in  which,  after  review  of  the 
evidence  and  arguments,  he  decided  : — First,  that;  Kunhya  Lall  Doss  was  a  co-partner 
in  the  Maheeanwan  estate  of  tlie  Plaintiffs.  Secondly,  that  the  mortgage  was  not 
extinguished  by  the  return  of  the  Ikrarnamah.  Thirdly,  that  the  Plaintiffs'  claim 
was  not  barred  by  limitation,  as  under  Act,  No.  XIV.  of  1859,  sect.  15,  the  period 
for  the  redemption  of  a  mortgage  of  immoveable  property  was  sixty  years,  which 
period  had  not  then  elapsed.  Fourthly,  that  the  Plaintiff's  were  not  estopped  from 
bringing  the  suit  by  reason  of  having  made  any  contrary  allegation  in  a  previous 
suit.  Fifthly,  that  the  Defendants  were  not  Purchasers  without  notice,  but  had, 
or  might  have  had,  if  they  had  desired  it,  full  notice  and  knowledge  of  the  Plaintiff's' 
claim.  As  to  mesne  profits,  the  Judge  found  that  the  mortgage  debt  had  been  fully 
paid  off  out  of  the  usufruct,  leaving  [4]  a  surplus  due  to  the  Plaintiff's  from  the 
Respondents,  which  for  the  six  years"  preceding  suit,  to  which  that  part  of  the  claim 
was  confined  by  the  law  of  limitation  applicable  to  mesne  profits,  amounted  to 
Rs.  24,324,  and  a  deeree  was  given  by  the  Judge  to  the  Appellants  for  possession  of 
14  annas  shares  of  the  Talook,  and  the  same  proportion  of  the  sum  of  Rs.  24,324 
was  thereby  decreed  to  them. 

The  Respondents  appealed  from  this  deci-ee  to  the  High  Court. 
Tlie  appeal  was  heard  before  a  Division  Bench  of  the  High  Court,  consisting  of 
Mr.  Justice  Norman  and  Mr.  Justice  Campbell,  who  reversed  the  decree  of  the 
Court  below,  and  dismissed  the  Appellants'  suit,  leaving  each  side  to  pay  their  own 
costs.  By  their  judgment  the  Court  stated,  that  they  were  disposed  to  agree  with 
the  Judge  of  Bhagulpore  in  his  finding  as  to  the  joint  family  interest  in  the 
Maheeanwan  estate ;  and  as  to  the  surrender  by  Kunhya  Lall  Doss  of  Ikrar- 
namah not  having  been  bona  fide;  although  Mr.  Justice  Norman  thought  it  not 
proved  that  the  accounts  rendered  by  Russick  Lall  Doss,  after  the  return  of  the 
Ikrarnamah  to  Kunhya  Lall  Doss,  were  so  rendered  as  Mortgagee  to  Mortgagor, 
and  he  was  of  opinion,  that  even  if  there  had  been  fraud  on  the  part  of  Shawe  and 
Hawes,  who  bought  the  estate  from  Russick  Lall  Doss,  the  Respondents,  Gisborne 
and  Co.,  were  no  parties  to  it,  and  that  they  were  proved  to  have  bought  from  Shawe 
and  Haw-es  an  absolute  interest  in  the  Maheeanwan  estate  for  a  fair  price,  though 
possibly,  as  lie  also  stated,  for  a  lower  one,  in  consequence  of  the  exceptionable 
character  of  the  title,  but  without  any  want  of  good  faith,  and  that,  therefore,  under 
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[5]  the  Law  of  limitation  Att.  Xo.  XIV.  of  1859,  sect.  I.  d.  l.'j,  and  sect.  5,  not  being 
Mortgagees,  as  incorrectly,  as  he  considered,  found  hy  tiie  Lower  Court,  hut  I'ur- 
ohasers  from  the  Mortgagees  :  (Jishorne  and  Co.  could  .successfully  jilead  twelve  yearn' 
adverse  possession  from  the  date  of  their  )nircliase,  and  that  to  constitute!  a  hima  fiiff 
purchase  for  valuable  consideration,  under  tlie  .'ith  section,  it  was  not  necessary 
for  the  Purcha.sers  to  satisfy  tlie  Court,  tliat  at  the  time  of  their  jjurchase  they  had 
no  notice  of  the  Plaintiffs'  claim,  Init  only  that  they  were  guilty  of  no  actual  fraud, 
or  wilful  shutting  of  their  eyes  to  the  truth.  Mr.  .lustice  Cami)bell,  althougii  ex- 
pressing his  general  concurrence  with  Mr.  Justice  Xorman,  differed  from  him  as  to 
the  exact  position  of  (iishorne  and  Co.,  wlio,  as  he  observed,  "  had  no  covenant  for 
title,  and  their  Vendors  did  not  specifically  sell  the  estate  now  in  dis[)ute,  and 
>o  far,  they  might  be  considered  as  mere  Assignees  of  the  mortgage."  And  further, 
that: — "They  (Gisborne  and  Co.)  purchased  an  estate  with  a  dou1)tful  title  for 
what  it  was  worth  ;  but  that  they  nevei'  knew,  or  had  the  means  of  knowing,  that  the 
Plaintiffs'  claim  was  a  good  claim."  And  Mr.  Justice  Campbell  expressed  his 
opinion  that,  "  though  tiiey  (Gisborne  and  Co.)  niiglit  not  be  hunti  fi<fi'  Purchasers 
without  notice,  who  could  at  once  defeat  a  cestui  que  trust,  they  were  botui  fide 
Purchasers  within  the  meaning  of  tlie  Law  of  limitation,  that  is,  they  were  parties 
who  purchased  honestly  without  actual  fraud."  And  he  finally  stated  in  his  judg- 
ment that  he  concurred,  "  thougli  with  nmch  doubt  and  liesitation,"  in  dismissing 
the  suit  on  the  ground  of  limitation. 

[6]  Tiie  appeal  was  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  Mr.  Leith,  and  Mr.  Doyne,  for  the  Appellants,  and  the 
Solicitor-General  (Sir  John  D.  Coleridge,  Q.C.),  Mr.  Cotton,  Q.C.,  and  Mr.  J.  D. 
Bell,  for  the  Respondents. 

The  questions  argued  were:  — 

First,  whether  tlie  estate  was  a  joint  Hindoo  family  pro]ierty. 

Second,  whether  the  mortgage  transaction  in  18"28  afterwards  became  an 
absolute  sale,  and 

Third,  whether  the  Respondents  were  honii  fidf  Purchasers  for  a  valuable  con- 
sideration, without  notice  from  the  Mortgagees,  and  from  length  of  possession  as 
Purchasers,  the  right  of  redemption  was  barred  In'  sect.  5  of  Act,  Xo.  XIV.  of  1859. 

Upon  the  operation  of  tlie  limitation,  after  twelve  years'  possession,  as  a  bar  to 
the  suit,  Ben.  Regs.  III.  of  1793,  sect.  14 ;  VII.  of  1795,  sect.  8  :  II.  of  180:5,  sect.  18  : 
and  Act,  No.  XIV.  of  1859,  sect.  1,  cl.  15,  sects.  5,  13,  and  15,  were  cited. 

As  to  the  title  of  the  Respondents  as  Purchasers,  and  the  equities  affecting  their 
Vendors  in  respect  to  the  estate  attaching  to  them,  Whitworth  v.  Gaugwin  (3  Hare, 
416);  Eodyer  v.  The  Comptoir  d'Escnnpte  de  Paris  (5  Moore's  P.C."  Cases  (N.S.), 
538),  were  referred  to  and  relied  on. 

Their  Lordships'  judgment  was  pronounced  by 

The  Right  Hon.  Lord  Cairns. — The  claim  in  this  case,  which  led  to  the  decision 
[7]  which  is  under  appeal,  was  a  claim,  in  substance,  for  the  recovery  of  ])roperty 
at  present  in  the  possession  of  the  Respondents,  Messrs.  Gisborne  and  Company. 
Tlie  recovery  of  that  ]iroperty  was  sought  by  the  Apjiellants  on  the  footing,  that  it 
had  been  made  the  subject  of  a  conditional  sale  in  the  year  1828  ;  and  that  they, 
the  Appellants,  had  now  tlie  right  to  redeem  the  property, — the  amount  for  which 
the  property  had  been  conditionally  sold  or  mortgaged,  having  been  paid  off  by  the 
receipt  of  profits.  This  mortgage,  made  in  the  year  1828,  was  made  by  a  person 
of  the  name  of  Kunliya  Lall  Doss  as  Mortgagor,  to  one  Russick  Lall  Doss  as  Mort- 
gagee. The  Appellants  say,  that  Kunhya  Lall  Doss  was  the  member  of  a  joint 
family,  joint  as  regards  this  property,  and  that  they  were  the  other  members  of  that 
joint  family,  and  that  the  mortgage  was  made  either  with  their  previous  ajipro- 
bation,  or  their  subsequent  assent.  Russick  Lall  Doss,  beyond  doubt,  was  the 
native  Agent  of  the  firm  of  Sliawe  and  Hawes,  and  the  mortgage,  beyond  doubt,  was 
made  to  Russick  Lall  Doss,  because  as  the  law  stood  at  that  time,  Europeans  could 
not  have  held  immoveable  projierty  in  this  part  of  India  in  their  own  name  (see 
Ben.  Reg.  xxxviii.  of  1793).  That  law  having  subsequently  been  altered,  Russick 
Lall  Doss  assigned  over  to  his  principals,  Shawe  and  Hawes,  the  property  which  he 
thus  held  for  them   in  mortgage.     Subsequently   Shawe  relinquished  his  share  to 
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Hawes,  and  finally  by  a  Deed  executed  in  the  year  1841,  the  details  of  which  will 
afterwards  have  to  be  referred  to,  Hawes  passed  over  or  conveyed  [8]  the  property  to 
the  present  Respondents.  Messrs.  Gishorne  and  Company. 

Now.  tlie  first  question  wliich  arises  in  this  state  of  things,  is  as  to  the  right  of 
the  I'luintifts  to  redeem  tiiis  property?  Their  possession  as  members  of  a  joint 
faniilv  is  denied  Viy  tlie  Respondents,  who  contend,  tiiat  there  is  no  evidence  that  the 
family  was  joint,  or  that  this  property  belonged  originally  to  any  person  other  than 
Kunhya  Lall  Doss,  the  Mortgagee.  Upon  that  question,  Mr.  Madocks,  the  District 
.ludge"  before  whom  the  case  iirst  came,  delivered  a  very  elaborate  and  careful 
judgment,  in  which  he  came  to  the  conclusion,  that  the  joint  ownership  of  the 
property  was  made  out  in  favour  of  the  Appellants,  and,  although  it  was  not  neces- 
sary for  the  High  Court  of  Calcutta,  in  the  view  they  took  of  another  part  of  the 
case,  absolutely  to  decide  that  question,  they  do  not  appear  to  have  disapproved 
of  the  conclusion  at  which  Mr.  Madocks  had  arrived  on  this  point.  The  evidence 
having  been  so  fully  and  satisfactorily  commented  upon  by  Mr.  Madocks,  their 
Lordships  do  not  think  it  necessary  to  say  more  than  this,  that  looking  to  the  form 
of  the  Government  settlement  of  this  property,  looking  to  the  history  of  the  family, 
whicli  is  in  evidence,  looking  to  the  accounts  going  down  to  the  year  before  the  date 
of  the  mortgage  showing  the  dealings  of  the  family  between  themselves,  looking  to 
the  Ikrarnamuh  executed  between  Kunhya  Lall  Doss  and  the  other  members  of  the 
family  almost  contemporaneously  with  the  mortgage  of  1828,  looking  to  the  dealings 
with  the  Mauzah  Ugada  which  was  e.xcepted  out  of  the  mortgage  of  1828,  although 
forming  part  of  the  [9]  whole  estate,  their  Lordships  are  satisfied  that  this  property 
was  the  joint  property  of  the  family,  and  that  Kunhya  Lall  Doss  was  mortgaging  it 
with  the  assent  of  and  as  the  Manager  for  the  whole  family. 

Their  Lordships  would  add  to  the  general  description  of  the  evidence  which  has 
satisfied  them  of  this,  a  reference  also  to  the  statements  which  were  made  very 
shortly  after  the  conveyance  of  1841  to  Messrs.  Gisborne  and  Company.  In  1843, 
a  suit  was  lirought  liv  the  present  Appellants,  or  some  of  them,  against  Messrs. 
Gisborne  and  Company,  making  parties  also  Russick  Lall  Doss  and  Kunhya  Lall 
Doss.  Tlie  Plaintiffs  in  that  suit  were  non-suited  upon  technical  grounds,  but  in 
that  suit  the  Plaintiffs  stated  their  title  substantially  in  the  same  way  that  it  is 
now  st-iited,  and  in  the  answers  to  that  suit  their  Lordships  find  that  Mr.  Barnes,  a 
member  of  the  firm  of  Gisborne  and  Company,  and  the  other  members  of  that  firm, 
stated  that  the  Plaintiffs'  suit  was  totally  false,  and  tliat  the  reasons  of  the  falsity 
of  the  Plaintiffs'  suit  were  stated  in  the  answer  of  Russick  Lall  Doss,  another  Defen- 
dant, and  that  that  answer  was  sufficient.  They,  therefore,  referred  their  case  to 
the  answer  of  Russick  Lall  Doss,  and  were  content  to  adopt  it  as  the  statement  of 
their  case.  Now,  Russick  Lall  Doss,  as  has  been  said,  was  the  native  Agent  of  the 
Indigo  Factory  of  Shawe  and  Hawes  at  the  time  of  the  mortgage  in  1828.  He  must 
have  known  perfectly  well  everything  connected  with  the  title  and  the  circumstances 
of  the  family,  one  member  of  which  was  making  a  mortgage  to  him  ;  and  what 
Russick  Lall  Doss,  having  these  means  of  peculiar  knowledge,  said  in  the  year 
184.3,  was  this.  "  Oh  !  [10]  administer  of  justice,  let  your  presence  consider  the  fact, 
that  although  the  Plaintiffs  have  no  right  and  interest  in  the  said  mouzahs,  yet  even 
it  is  clearly  evident  from  the  contents  of  the  former  plaint  that  the  Plaintiffs  them- 
selves have  admitted  that  the  said  Kunhya  Lall  Doss,  by  the  advice  and  wath  the 
concurrence  of  the  Plaintiffs,  sold  the  property  in  dispute  to  me  " — that  of  course 
means  niortgaged — "  for  the  sum  of  Rs.  17,011,  with  the  object  of  liquidating  the 
money  due  to  the  said  Gentleman  from  Kunhya  Lall  Doss,  under  the  Deed  of 
mortgage,  dated  the  25tli  May,  1826."  Russick  Lall  Doss  was,  therefore,  content  to 
affirm  at  this  time,  and  Messrs.  Gisborne  and  Company  were  content  to  adopt  his 
statement,  that  Kunhya  Lall  Doss  had  previously  mortgaged  the  property  by  the 
advice  and  with  the  concurrence  of  the  Plaintiffs, — advice  and  concurrence  w-hich 
would  have  been  utterly  useless  and  unmeaning  unless  the  Plaintiffs  had  been 
joint  Owners  of  tlie  property. 

Tlieir  Lordships,  therefore,  on  this  part  of  tlie  case,  have  no  hesitation  in  accep- 
ting the  conclusion  of  the  Court  of  Fir.st  Instance,  and  they  have  the  satisfaction  of 
thinking,  that  in  that  respect,  they  are  not  differing  from  the  opinion  of  the  High 
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Court  of  Calcutta,  although  it  was  not  absolutely  necessary  for  that  Court  to  decide 
the  question. 

The  next  objection  which  was  taken  to  the  title  of  the  PhiintitTs  to  redeem  is 
this.  It  is  said  that  the  conditional  sale  liaving  been  made  in  the  year  18'2f<,  and  the 
condition  of  that  sale  l)eing  for  liquidation  of  the  amount  of  mortKnge-nioney 
in  eleven  years, — a  year  afterwards,  in  Xoveml)cr,  181'9.  [11]  the  IkrarnamnJi 
which  contained  the  condition  making  tiie  transaction  a  mortgage  was  returned  by 
Kunhya  Lall  Doss  and  Russick  Lall  Doss,  with  an  indorsement.  The  indorsement 
is  partly  defaced,  but  it  runs  thus: — "  (Defaced)  the  said  mehal,  according  to  the 
conditions  of  the  Ikrar  (defaced),  the  Government  revenue,  and  interest  and  the 
consideration  being  (defaced);  therefore,  I  have  returned  this  Ikrarnan\aii  to 
Russick  Lall  Doss,  the  Purchaser.  The  Mouzahs  stated  in  the  Ikrarnamah.  I  liave 
absolutely  sold.  Dated  the  27th  Kartick,  12.'?7.  Kunhya  Lall  Doss,  Zemindar." 
It  is  said  that  the  meaning  of  this  indorsement,  wiiich  was  partly  defaced,  is,  that 
it  amounted  to  an  assertion  that  the  profits  of  the  Zemindary  were  insufficient  to 
pay  the  principal  and  interest  and  the  Ooverinuent  revenue,  and  tiiat,  therefore, 
the  Ikrarnamah  was  returned  by  Kunhya  Lall  Doss  to  Russick  Lall  Doss. 

Now,  without  going  further,  their  Lordships  are  conqielled  to  say,  that  this  is 
a  transaction  which,  upon  the  face  of  it,  is  almost  incredible.  The  proi>erty  was 
mortgaged  by  a  us\ifructuary  mortgage,  to  run  over  eleven  years.  The  Mortgagee 
was  bound,  on  the  face  of  the  Deed,  to  pay  the  Government  duty.  The  mortgage 
created  no  personal  lialjility  with  regard  to  the  payment  of  the  debt.  If  the  debt 
should  lie  paid  in  the  course  of  eleven  years,  the  land  would  be  free,  if  not  paid, 
at  all  events,  the  Mortgagor  would  be  in  no  worse  condition  than  he  was  at  the  end 
of  the  first  year.  There  is  no  consideration  moving  to  the  Mortgagor  for  the  re- 
lease of  the  equity  of  redemption.  It  is  said  that  the  District  in  which  the  pro- 
perty, or  to  sell  the  equity  of  redemption  of  it,  as  being  the  property  of  Kunhya  Lall 
the  uncertainties  of  dry  seasons;  but,  although  that  might  lead  to  a  diminution  of 
the  produce  in  one  year,  on  the  other  hand,  the  absence  of  drought  and  the  })resence 
of  moisture  in  another  season  "might  lead  to  a  more  plentiful  crop,  and  the  un- 
certainty is  one  which  might  have  a  double  Itearing  as  regards  the  ultimate  result 
of  the  conditional  sale. 

But  it  is  further  to  be  observed,  that  this  allegation  of  the  return  of  the  Ikrar- 
namah, and  the  production  of  it  with  the  indorsement,  was  never  heard  of,  until 
about  two  years  suljsequently,  when  one  Bholanath,  having  sued  Kunhya  Lall  Doss 
upon  a  debt  of  his  own  due  to  Bholanath,  was  taking  proceedings  to  sell  this  pro- 
perty, or  to  sell  the  equity  of  redemption  of  it,  as  being  the  property  of  Kunhya  Lall 
Doss.  Then  it  was  that  the  return  of  the  Ikrarnamah  was  set  up,  and  that  this 
indorsement  was  produced.  The  moment  that  defence  was  set  up  it  was  challenged, 
— challenged  nbt  merely  by  Bholanath,  liut  by  the  other  members  of  the  joint  family, 
— and  steps  were  taken  to  dispute  it.  It  is  true  that,  from  circumstances  connected 
with  the  attempted  sale  of  Bholanath  going  off,  the  question  was  not  ultimately 
decided  at  that  time,  which  is  very  much  to  be  regretted.  The  primary  Judge 
decided  against  the  transaction, — decided  that  it  was  not  a  real  transaction,  but 
a  fraudulent  one  to  defeat  the  Creditor.  There  was  an  appeal  to  the  appellate 
Tribunal.  The  appellate  Court  thought  that  an  investigation  of  the  circum- 
stances should  take  place,  and  sent  it  back  for  rhat  purpose.  The  biddings  at  the 
sale  not  having  been  sufficient  to  lead  to  a  sale  taking  place,  the  Primary  Judge 
thought  that  it  was  [13]  unnecessary  to  pursue  that  investigation.  But,  both  at 
that  time  and  at  every  time  since,  when  the  return  of  the  Ikrarnamah  has  been 
set  up,  the  transaction  has  been  challenged  as  an  unreal  and  fictitious  transaction. 

Their  Lordships  are  of  opinion,  that  it  is,  on  the  face  of  it,  an  incredible  trans- 
action, and  they  cannot  arrive  at  any  other  conclusion  than  that  it  was  a  trans- 
action between  Russick  Lall  Doss  and  Kunhya  Lall  Doss  for  the  purpose  of  defeating 
the  proceedings  of  the  Creditor,  Bholanath. 

Their  Lordships  must  add  this  further  observation  :  the  mortgage  or  conditional 
sale  of  1828  is  clear  and  undisputed.  It  lies  upon  those  who  desire  to  set  up  any 
title  putting  an  end  to  the  mortgage  to  establish  their  case  by  evidence  which  is 
clear  and  satisfactory.  That  omis  certainly  is  not  discharged  in  this  case,  and 
their  Lordships,  therefore,  are  of  opinion,  that  on  tliis  jioint  also  the  title  of  the 
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Appellants  is  made  out,  and  that,  unless  on  some  other  ground  yet  to  be  considered, 
tliev  are  prctluded  from  redeeming,  they  are  not  precluded  by  the  pretended  return 
of  the  Ikrarnaniah.  I'pon  this  point  also  their  Lordships,  in  substance,  agree  with 
the  view  of  all  the  Judges  in  the  High  Court  in  India. 

We  come  now  to  the  remaining  jiart  of  tiie  case,  which  is  this:  Assuming  the 
title  of  the  Plaintiffs  to  redeem  to  be  made  out,  the  Respondents,  Messrs.  Gisborne 
and  Company,  claim  the  Ixjnetit  of  the  Act  of  Limitation  of  suits.  No.  XIV.  of  1859, 
and  assert  tliat  the  time  during  which  the  title  of  the  Plaintiffs  to  redeem  could  be 
put  in  force  has  elapsed.  In  the  first  place,  they  say  that  the  Appellants  are  barred 
[14]  by  the  1.3tli  section  of  the  Law  if  limitations,  that  is  to  say,  the  section  which 
speaks  of  suits  for  enforcing  the  right  to  share  in  any  property  moveable  or  im- 
moveable, on  the  ground  that  it  is  joint  family  property.  It  is  not  necessary  to 
repeat  that  section  at  length,  for  their  Lordsliips  are  of  opinion,  that  it  is  a  section 
which  deals  with  suits  between  one  or  some  member  or  members  of  the  joint  family 
and  some  other  member  of  the  joint  family,  complaining  of  what  we  should  term  in 
this  Country  an  ouster  of  some  members  by  others,  or  of  a  failure  by  the  member 
in  occupation  to  account  for  profits,  or  to  pay  maintenance  where  it  is  due.  The 
present  case  is  a  case  by  no  means  of  that  description.  In  the  present  case  the 
foundation  of  the  title  of  the  Plaintiffs  is  a  mortgage,  which,  as  has  been  already 
said,  was  in  its  inception,  in  sub.stance,  the  mortgage  of  the  whole  of  the  joint 
family.  The  circumstance  that  it  is  not  the  whole  of  the  members  of  the  joint 
family,  but  only  some  who  now  come  to  recover  their  share  of  the  property,  does 
not  make  this  a  dispute  in  any  way  between  members  of  the  joint  family  as  to  the 
c|uestion  of,  whether  the  ])roperty  is  joint  or  not.  It  is  merely  a  question  of  the 
title  of  the  Plaintiff's  to  redeem,  and  the  question  of  joint  or  not  joint  property  has 
onl}^  to  be  decided  incidentally  for  the  purpose  of  establishing  that  title  as  against 
strangers. 

The  Respondents  then  allege,  that  they  are  entitled  to  the  benefit  of  the  5th 
section  of  the  same  Act,  which  enacts  that,  "  In  suits  for  the  recovery  from  the  Pur- 
chaser, or  any  person  claiming  under  him,  of  any  property  purchased  bo7ia  fide, 
and  for  valuable  consideration,  from  a  Trustee,  Depositary,  Pawnee,  or  Mortgagee, 
[15]  the  cause  of  action  shall  be  deemed  to  have  arisen  at  the  date  of  the  purchase." 
Now,  questions  of  very  considerable  importance  have  been  raised  and  argued  as  to 
the  meaning  of  this  section.  Their  Lordships  desire  to  say,  that  the  provision  of 
this  section  is  founded,  no  doubt,  upon  considerations  of  high  policy, — of  a  policy 
which  their  Lordsliips  do  not  at  all  doul)t  is  one  which  is  extremely  beneficial  to 
India,  having  regard  to  the  circumstances  of  that  Country.  But  their  Lordships 
cannot  fail  to  observe,  that  the  provisions  of  this  section  are  of  an  extremely 
stringent  kind.  They  take  away  and  cut  down  the  title,  which  ex  hypothesi  is  a 
good  title  of  a  cestui  que  trust,  or  of  a  person  who  has  deposited,  pawned,  or  mort- 
gaged property;  they  cut  down  that  title  as  regards  the  number  of  years  that  the 
person  would  have  had  a  right  to  assert  it ;  from  a  very  great  length  of  time,  sixty 
years,  they  cut  it  down  to  twelve  years.  It  is,  therefore,  only  proper  that  any  person 
claiming  the  benefit  of  tiiis  section  should  clearly  and  distinctly  show  that  he  fills  the 
position  of  the  person  contemplated  by  this  section,  as  a  person  who  ought  to  be 
protected.  Their  Lordships  think,  that  in  order  to  claim  the  benefit  of  this  section 
a  Defendant  must  show  three  things: — First,  that  he  is  a  Purchaser  according  to 
the  proper  meaning  of  that  term  ;  second,  that  he  is  a  hotw  fide  Purchaser  :  and  third, 
that  he  is  a  Purchaser  for  valuable  consideration. 

Now,  what  is  the  meaning  of  the  term  "  Purcha.ser  "  in  this  section?  It  cannot 
be  a  person  who  purchases  a  mortgage  as  a  mortgage,  because  that  would  Ije  merely 
equivalent  to  an  assignment  of  a  mortgage ;  it  would  be  the  case  of  a  person  taking 
a  mortgage  [16]  with  a  clear  and  distinct  understanding  that  it  was  nothing  more 
than  a  mortgage.  It,  therefore,  must  mean,  in  their  Lordships'  opinion,  some 
person  who  purchases  that  which  de  facto  is  a  mortgage  upon  a  representation 
made  to  him,  and  in  the  full  belief  that  it  is  not  a  mortgage,  but  an  absolute  title. 

Now,  it  is  important  in  this  case  to  consider  how  it  is  that  in  pleading  in  tlie 
first  instance  the  transaction  which  here  has  taken  place,  the  Respondents  have  put 
their  title.  In  the  sixth  head  of  their  statement,  they  express  themselves  thus:  — 
"The   Defendants,    as   Purchasers   for    a   just   consideration,    have   all    along   held 
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adverse  possession  of  tlie  disinited  property  for  more  than  twelve  years  without 
notice  of  any  ley:al  right  as  co-partners,  i.i'.,  if  any  right  had  existed  pertaining 
to  the  Phiintiti's  as  well  as  to  those  persons  from  wlioni  tiie  Uefeiidants  have  ac(iuired 
their  riglit.  Thus,  in  such  a  case,  also,  the  Plaintitfs'  claim  is,  hy  reason  of  limita- 
tion, inadmissible."  There  is  no  averment  there  of  anj'  fact  ;  it  is  merely  a  state- 
ment that  as  Purcliasers  they  are  entitled  to  tiic  benefit  of  the  Act,  but  when  they 
come  to  their  averment  of  facts,  their  statement  is  this:  the  second  head  is,  "  On  the 
16th  May,  l.'^.'W,  a.d.,  HussiL-k  Lall  Duss  sold  the  said  iiiouzahs  to  Messrs.  William 
Shawe  and  William  Hawes  for  Hs.  17,011,  and  caused  the  names  of  the  Messrs. 
William  Shawe  and  William  llawes  to  be  entered  in  the  tlovernment  records,  on  the  ex- 
cision ol  liis  own  name,  and  Mr.  \\  illiam  Shawe  sold  liis  share  to  Mr.  William  Hawes, 
who  after  that  sold  it  to  Messrs.  Gisborne  and  Co.  and  Mr.  C.  H.  Barnes,  and  Mr.  C.  H. 
Harnes  sold  his  4  annas  share  to  Messrs.  Gisborne  and  Co.,  and  mutation  of  names 
[17]  took  place."  This  is  a  statement  which  puts  the  title  of  Gisborne  and  Company 
e.\actly  in  the  same  position  as  the  title  of  Shawe  and  Hawes.  It  alleges,  tliat 
Kussick  Lall  Doss  sold  to  Shawe  and  Hawes,  that  Shawe  sold  to  Hawes,  and  then  that 
Hawes  sold  to  Gisborne  and  Company.  It  draws  no  distinction  between  the  various 
transfers  of  the  property,  but  puts  them  all  exactly  on  the  same  footing.  Now, 
an  allegation  or  a  plea  of  a  purchase  for  value  is  perfectly  well  known  and  under- 
stood, and  the  averments  in  such  a  plea  are  not  matters  of  technicality, — tliey  are 
matters  of  substance.  In  pleading  a  purchase  for  valuable  consideration  in  this 
Country,  the  very  first  averment  in  the  \>\ea  is,  that  the  person  selling  either  was 
seized,  or  alleged  that  he  was  seized,  for  an  absolute  title,  and  then  tlie  plea  goes 
on  to  say,  that  being  so  seized,  or  alleging  that  he  was  so  seized,  he  contracted  to 
sell,  and  did  sell  and  convey  that  ab.solute  title,  asserting  it  to  be  such,  to  the  Pur- 
chaser, who  paid  his  money  for  that  which  was  thus  sold.  There  is  not  a  fragmeni 
of  an  averment  of  that  kind  in  the  whole  of  the  pleadings  in  this  case.  The  plead- 
ing is  perfectly  consistent  with  the  transaction  having  been  nothing  more  than  the 
purchase,  that  is  to  say,  the  transfer  of  that  which  was  a  conditional  title,  or  a  title 
by  way  of  mortgage. 

We  turn  then  from  the  pleadings  to  see  what  is  the  evidence  of  the  transaction  in 
the  case.  Now,  there  is  no  evidence  at  all  of  any  negotiation  for  this  purchase, 
of  any  specification,  or  schedule,  or  inventory  of  what  the  property  was  that  was  to 
be  included  in  the  general  purchase  of  tlie  Factory  which  w-as  taking  place.  There 
is  no  evidence  of  any  allegation  or  [18]  statement  on  the  part  of  the  Vendor  which 
would  lead  Messrs.  Gisborne  and  Company  to  believe  that  this  was  an  absolute  title 
which  they  held  to  the  property  in  question.  The  only  evidence  that  there  were 
Purchasers  at  all  is  the  production  of  the  purchase  Deed  to  which  reference  is 
now  made. 

The  purchase  Deed  contains  a  recital  of  the  manner  in  which  the  Vendor,  the 
first  party  to  the  Deed,  Hawes,  had  had  conveyed  to  him  the  various  Factories 
which  were  to  be  handed  over  to  Gisborne  and  Company.  It  then  contains  this 
recital  of  the  contract  between  Hawes  and  Gisborne  and  Company: — "  And  whereas 
the  said  John  Dougal,  George  Dougal,  Charles  Jones  Richards,  Matthew  Gisborne, 
and  Jolm  Richards  have  contracted  and  agreed  with  the  said  William  Hawes  for 
the  alisolute  purchase  of  the  said  several  indigo  Factories  or  works  and  premises 
hereinafter  described,  at  and  for  the  price  or  sum  of  Company's  Hs.  210,000,  and 
the  same  are  intended  to  be  conveyed  and  assured  unto  the  said  John  Dougal, 
George  Dougal,  Charles  Jones  Richards,  Matthew  Gisborne,  and  John  Richards, 
and  their  heirs  in  the  manner  hereinafter  expressed."  It  is  a  contract  for  the 
alisolute  purchase  of  those  premises  which  are  afterwards  described  in  this  Deed 
and  intended  to  be  conveyed  by  it.  When  we  turn  to  w-hat  these  premises  are,  we 
find  fir.st  an  enumeration  of  the  Indigo  Factory;  then  this  addition.  '"  All  lands  cul- 
tivated and  uncultivated  to  the  said  several  and  respective  ^ndigo  Factories  or 
sets  of  works  respectively  belonging  or  in  any  wise  appertaining  "  :  and  further 
on,  "  And  all  the  estate,  right,  title,  interest,  use,  trust,  property,  possession,  possi- 
[19]-bility,  claim,  and  demand  whatsoever,  Iiotli  at  law  and  in  equity  of  them  the  said 
William  Hawes,  Robert  Molloy,  and  James  Cullen  and  each  of  them  in,  to,  out  of, 
or  upon  the  said  several  and  respective  Indigo  Factories  or  .sets  of  works,  lauds, 
hereditaments,  chattels,  and  premises,  and  every  or  any  part  or  parcel  thereof."' 

Now,  assume  that  there  was  in  this  commercial  House,  as  a  part  of  their  property 
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in  trade,  a  mortgage  securing  to  tlieui  the  debt  which  has  been  mentioned  ;  assume 
that  that  was  perfectly  well  known  to  every  person  connected  with  them,  and  to 
tlie  Purchasers.  No  more  fit  or  apt  Deed  could  have  been  devised  than  tliis  for  the 
purpose  of  conveying  a  title  to  that  mortgage  as  the  rightful  title  upon  which  the 
property  was  to  be  held  by  the  Purchasers.  The  Deed,  in  other  words,  is  perfectly 
consistent  with  it  not  having  been  the  intention  of  any  person  to  this  transaction  to 
do  more  than  to  hand  over  this  along  with  all  the  other  property  which  the  com- 
mercial Firm  possessed,  according  to  whatever  might  be  the  right  and  true  title 
upon  which  each  portion  of  the  property  was  held.  Their  Lordships  can  find  in 
this  Deed  no  evidence  of  a  statement  on  the  part  of  the  Vendor  or  of  any  belief  on 
the  part  of  the  Purchasers  that  the  property  of  the  Maheeanwan  estate  was  a  property 
which  the  Vendor  claimed  to  hold  by  what  we  should  call  in  this  Country  a  fee- 
simple  title. 

Under  these  circumstances,  their  Lordships  think,  that  the  first  requisite  in  the 
law  of  limilation  is  not  made  out,  and  that  the  Respondents  here  are  unable  to  show, 
or  at  all  events  have  not  shown,  that  [20]  they  are  Purchasers  of  this  specific  pro- 
perty as  an  absolute  property  in  contradistinction  to  a  mortgage  property  u])on 
a  contract  by  the  Vendor  to  convey  the  property  to  them  as  an  absolute  property. 

This  would  be  sufficient  to  decide  the  case ;  for,  of  course,  unless  the  whole  of 
the  three  requisites  exist,  the  benefit  of  the  Limitation  of  suits  Act  is  not  obtained. 
Their  Lordships,  however,  think  it  right  to  go  further,  and  to  say  that  they  are  not 
satisfied  that  even  if  this  objection  did  not  exist,  Messrs.  Gisborne  and  Co.  are  able 
to  show  that  they  are  buna  fide  Purchasers.  It  is  unnecessary  to  impute,  and  their 
Lordships  would  not  desire  to  impute,  to  Messrs.  Gisborne  and  Co.  any  dishonesty 
whatever  in  the  transaction,  or  any  moral  obliquity  in  their  dealings  in  this  matter. 
But  what  their  Lordships  have  to  observe  is  this  :  Messrs.  Gisborne  and  Co.  must 
be  regarded  as  dealing  in  this  case  upon  one  of  two  footings.  Either  they  were 
aware  in  the  year  1841,  when  they  took  this  conveyance,  of  all  that  had  passed 
between  this  native  family  and  the  predecessors  in  title  of  Gisborne  and  Co.  by  way 
of  allegation  and  averment,  and  claim  upon  the  one  side  and  upon  the  other,  that 
is  to  say,  they  must  either  have  been  aware  of  all  the  contents  of  the  papers  con- 
nected with  the  litigation  which  had  taken  place  in  previous  years,  or  if  not  aware 
of  the  contents  of  those  papers,  they  must  at  all  events  have  been  aware  of  the 
original  Conditional  sale  of  1828,  and  of  the  alleged  return  of  the  Ikrarnamah  with 
its  indorsement.  It  has  not  been  very  clear  to  their  Lordships  upon  which  of  these 
two  footings  the  Counsel  for  the  Respondents  would  desire  Messrs.  [21]  Gisborne 
and  Co.  to  be  dealt  with.  At  one  time  it  rather  appeared  that  their  Counsel  would 
wish  it  to  be  considered  that  they  knew  nothing,  or  should  be  taken  as  knowing 
nothing  but  the  Conditional  sale  and  the  alleged  return  of  the  Ikrarnamah.  At 
another  time  their  Counsel  appeared  desirous  to  refer  to  certain  portions,  at  all 
events,  of  the  proceedings  which  had  taken  place  between  the  Conditional  sale 
and  the  year  LSil.  But  assuming  that  they  were  not  aware  of  the  details  of  that 
litigation ;  assuming  that  Messrs.  Gisboi'ne  and  Co.  knew  nothing  but  what  has 
been  called  the  bare  title  to  the  property,  the  Conditional  sale,  the  alleged  indorse- 
ment upon  and  return  of  the  Ikrarnamah,  and  the  transfer  subsequently  from 
Russick  Lall  Doss  to  Hawes  and  Shawe ;  their  Lord.ships  are  of  opinion,  that 
looking  to  the  clear  and  undisputed  moi'tgage  in  the  first  instance — looking  to  the 
transparent  unreality  of  the  transaction  connected  with  the  alleged  return  of  the 
Ikrarnamah,  the  mere  production  of  the  indorsement  upon  that  Ikrarnamah  as 
the  description  of  the  cause  for  its  return  was  amply  sufficient  to  put  any  persons 
ill  the  pos.rfssicn  of  Messrs.  Gisborne  and  Co.  upon  an  inquiry  and 
consideration  as  to  whether  that  transaction  could  be  a  real  transaction, 
or  whether  it  was  a  transaction  which  could  form  part  of  the  title  of  a 
Purchaser.  On  the  other  hand,  if,  as  seems  to  have  been  rather  the  opinion  of  the 
learned  Judges  of  the  Court  below,  and  certainly  seems  much  more  consistent  with 
all  the  facts  of  the  case, — if  it  be  taken  that  Messrs.  Gisborne  and  Co.  were  perfectly 
aware  of  all  the  accounts  in  the  Factory  and  of  all  the  details  of  the  litigation,  and 
of  all  the  claims  that  [22]  had  been  made  before  with  regard  to  this  property,  then 
their  Lordships  consider  that  their  attention  was  pointedly  and  distinctly  called 
to  the  infirmity  of  title  in  this  case,  and  that,  with  their  attention  so  called,  they 
could  not  be  considered  to  be  bona  fide  Purchasers. 
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•  Therefore  upon  both  grounds,  upon  tlie  ground  tliat  thev  are  not  Purchasers 
within  the  meaning  of  the  liniitiition  law,  and  upon  the  ground  that,  if  they  were 
Purchasers  tliey  are  not,  in  the  sense  in  wliich  the  words  are  used  in  the  Act. '"  buiia 
fide  Purchasers,"  their  Lordships  think  that  Messrs.  ({isliorne  and  Company  are 
not  entitled  to  the  benefit  of  this  Act  of  limitation. 

It  would  perhaps  be  right  that  their  l.ordshiiis  siiould  advert  also  to  an  argu- 
ment which  was  adduced,  although  not  very  warmly  pres.sed,  ihat  under  the  10th 
section  of  the  Limitation  of  suits  Act,  Messrs.  Gisborne  and  Co.  might  find  pro- 
tection. The  10th  section  says,  "  In  suits  in  which  the  cause  of  action  is  founded 
on  a  fraud,  the  cause  of  action  .shall  be  deemed  to  have  first  arisen  at  the  time  at  which 
such  fraud  shall  have  been  first  known  by  the  party  wronged."  This,  in  their 
Lordships"  opinion,  is  not  an  action  founded  upon  fraud  in  tiiat  sense.  It  is  an  action 
upon  a  title  to  recover  the  possession  of  property  to  which  the  Plaintiflis  are  entitled, 
which  clearly  they  must  recover,  unless  there  he  some  specific  protection  given  to 
those  now  in  possession  of  it  by  virtue  of  the  other  sections  of  the  Act  to  which 
reference  has  been  made. 

This  being  the  opinion  at  which  their  Lordships  have  arrived,  tliey  will  humbly 
recommend  to  Her  [23]  Majesty  tliat  the  decree  of  the  High  Court  of  Calcutta  should 
be  reversed,  and  that  in  place  of  it  an  Order  should  be  made  dismissing  the  appeal  to 
the  High  Court,  and  dismissing  it  with  costs.  That  would  set  up  again  the  decree  of 
Mr.  Madocks,  the  Zillah  Judge.  Their  Lordships  are  content  to  allow  that  decree 
to  stand,  and  are  unwilling  to  enter  upon  any  criticism  of  the  precise  form  of  it, 
because  no  argumeiit  has  been  adduced  before  their  Lordshijis  upon  the  footiu" 
that,  supposing  the  decree  in  substance  to  be  right,  any  modification  should  be  made 
of  it  in  detail.  Their  Lordships,  therefore,  will  leave  that  decree  to  be  the  decree 
in  the  cause,  and  will  only  further  add  that  the  A])iicllants  should  also  liave  the 
costs  of  this  appeal. 

[Approved  Juytjernath  Sahoo  v.  Syud  S/iaJi   Mii/ioiiiol  //o.<.<ew(,   1874,  L.H.   2 

Ind.  App.  48.] 


[24]    MANTAPPA    1<! ADGOVfD A,— AppeUcmt ;    BASWUNTRAO    NADGOWDA,— 

Respondent*  [Jan.  20,  1871]. 

On  appeal  from  the  High  Court  of  Judicature  at  Bmnhay. 

A.,  one  of  three  Brothers  of  the  Nad  Gowdki  family,  in  Bombay, 
in  which  family  it  was  alleged,  a  custom  existed  (the  estate  not 
being  a  Raj  or  Principality)  by  which  the  eldest  Son  succeeded 
to  the  estate,  and  the  younger  Brothers  received  maintenance,  or 
an  allotment  out  of  the  estate  in  lieu  of  maintenance ;  received  an  allot- 
ment of  land  from  his  elder  Brother.  In  consequence  of  disputes  as  to  the 
allotment,  A.  afterwards  executed  a  release  in  his  elder  Brother's  favour, 
renouncing  all  share  in  the  family  estate.  The  Deed  was  written  on  un- 
stamped paper,  but  it  was  stipulated  in  the  Deed  that  A.  should  get  it 
stamped ;  which  was  done,  but,  instead  of  an  ad  valorem  stamp,  a  stamp  of 
2  annas  only  was  impressed.  A.,  after  having  been  in  possession  of  his 
allotment  for  ten  years,  brought  a  suit  against  his  elder  Brother,  claiming  a 
share  in  the  family  estate,  according  to  the  ordinar)'  Hindoo  law,  and  im- 
peaching the  Deed  of  release  as  a  forgery.  The  Sudder  Anieen  u|>held  the 
Deed.  On  appeal  to  the  Civil  Court  of  Dharwar,  A.  for  the  first  time  objected 
to  the  reception  of  the  Deed  as  evidence,  as  not  being  imiiressed  with  a 
stamp  sufficient  to  cover  the  value  of  the  property  allotted  to  him.  That 
Court  admitted  the  Deed  as  evidence  of  the  release.     On  appeal,  the  High 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Cairns, 
the  Right  Hon.  Sir  James  William  Colvile,  and  the  Right  Sir  Joseph  Napier, 
Bart.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Court  also  uplifld  the  Deed,  liut,  under  Boiu.  Reg.  XVIII.  of  1827.  sects.  >0, 
cl.  I,  and  1-',  l1.  2,  reduced  its  effect  and  operation  by  making  it  a  Deed  of 
release  for  .so  inucli  only  of  tiie  property  comprised  in  it  as  would  be  covered 
by  the  2  annn  stamp  impressed.  Held  by  the  Judicial  Committee,  reversing 
such  decree : — 

First,  that  (without  deciding,  whether  sucli  family  custom  as  i)leaded  existed,) 
the  Deed  of  release  constituted  a  transaction  in  the  nature  of  a  family 
arrangement,  and  was  properly  received  in  evidence,  and  was  binding  on 
A.  [14  Moo.  Ind.  App.  :J9]. 

Secondly,  that  the  course  adopted  by  the  High  Court  in  respect  to  the  insufficiency 
of  the  stamp  was  erroneous,  as  it  was  the  duty  of  that  Court  (1)  either  to 
have  refused  to  admit  the  Deed  as  evidence  for  want  of  a  proper  stamp, 
or  (2),  in  the  alternative,  to  have  required  the  Deed  to  be  properly  stumped 
before  admitting  it  as  evidence  [14  Moo.  Ind.  App.  38]. 

In  this  appeal  the  suit  was  brought  by  the  Respondent  in  the  Court  of  the 
Sudder  Ameeu,  at  Bagulkot,  to  recover  the  sum  of  Rs.  567,  claimed  by  him  as  the 
value  of  a  one-third  share  of  a  family  estate  described  as  a  "  Nad  Gowdki,"  Gowdki 
Enarn,  [25]  Government  land  and  Houses  in  several  villages  of  the  Hoongoond 
Talooka." 

The  Respondent  was  the  second,  and  the  Appellant  the  eldest  Son  of  one 
Kidiganappa  Gowda,  deceased.  There  was  no  dispute  about  the  relationship  of 
the  parties. 

The  claim  of  the  Respondent,  as  laid  in  his  plaint,  was  based  upon  the  general 
rule  of  Hindoo  law,  that  all  Sous  share  equally  in  any  property  descended  from  a 
common  ancestor. 

The  Appellant,  by  his  answer,  stated  first,  that  for  a  series  of  generations  no 
share  had  ever  been  allowed  to  Bhai  Bi radars  (kinsmen)  in  the  Nad  Gowdki  and 
Gowdki  estate  of  tlie  family,  and  that  there  were  accordingly  many  branches  of 
the  family,  who  having  failed  to  obtain  shares,  held  only  a  part  of  the  landed 
property  received  in  lieu  of  maintenance,  their  members  living  separate,  as  their 
predecessors  had  lived  for  hundreds  of  years  before  the  date  of  the  suit.  Secondly, 
that  the  Respondent,  as  one  of  the  kinsmen,  had  accepted  a  small  part  of  the 
landed  property  and  a  House  by  way  of  maintenance,  and  had  lived  apart  from  the 
Appellant  for  ten  or  twelve  years,  but  that  on  his  complaining  that  such  provision 
was  insufficient,  he  had  received  an  additional  allowance  of  land,  whereupon  he 
had  executed  a  Deed  of  release  to  the  Appellant,  on  the  17th  of  October,  1852,  giving 
up  all  pretensions  to  the  Nad  Gowdki  and  Gowdki  offices.  [26]  The  Appellant,  in 
his  answer,  further  stated,  that  the  Respondent  had  falsely  described  the  family 
estate  in  his  plaint,  both  in  mentioning  as  part  of  it  certain  lands  which  had  been 
granted  away  by  the  Appellant's  ancestors,  and  which  the  family  had  ceased  to 
occtipy  for  many  years,  and  in  omitting  to  mention  so  much  of  the  estate  as  was  in 
the  possession  of  the  Respondent,  a  third  of  which,  on  bis  own  showing,  ought  to 
have  belonged  to  the  Appellant. 

The  Appellant  put  in  evidence  the  Deed  of  release  executed  in  his  favour  by 
the  Respondent,  which  was  in  these  terms:  — 

"  I,  Baswuntrao,  Son  of  Kidiganappa,  resident  at  Kasba  Kelur,  execute  a 
Deed  of  release  to  the  following  effect.  As  differences  arose  in  the  family  between 
you  and  me,  I  live  separate,  my  continuance  in  the  House  being  impossible.  As 
it  was  customary  from  the  time  of  our  ancestors  for  grants  for  maintenance  to  be 
allowed,  I  asked  for  land  for  the  support  and  maintenance  for  my  family,  and 
accordingly  you  have  given  me  for  maintenance  the  land  and  Houses  described 
below  "  (which  were  described,  and  proceeded) :  "  You  have  thus  made  me  a  grant 
of  land  and  a  House.  I  shall  have  no  connection  with  the  payment  of  the  debts 
contracted  both  by  ancestors  and  b}-  yourself.  Whatever  debts  there  may  be  you 
will  pay  or  receive  payment.  You,  as  being  born  in  the  elder  line,  will  in  the  same 
manner  as  the  first-born  descendant  used  to  do  from  the  time  of  our  ancestors,  enjoy 
the  Nad  Gowdki  Wuttun,  the  Bodihall  and  Kadapaty  estate,  the  Halli  Chasrat 
and  the  Chasrat  of  this  Kusba,  the  land  of  Gowdki  Wuttun  and  whatever  else  may 
be,  together  with  the  rasoom  (cash  allowance  or  fees),  Hak  Bab,  and  the  rights  and 
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[27]  privileges  (of  tiie  hereditary  office).  I  liave  no  ri;,'lit  t<i  ilaiiu  llieiii.  Vou  will 
continue  to  pay  as  heretofore  the  Nad  Gowdki,  Mahal  Joodee.  and  the  Cowdki 
Joodee,  and  enjoy  the  whole  of  the  Wuttun  for  yourself.  You  will  allow  no  dispute 
to  be  rai.sed  about  the  land  and  House  now  granted  to  ine.  I  shall  enjoy  tiie  said 
House  and  land,  and  live  in  peace:  with  the  exception  of  the  two.  naniclv  the  ficld-- 
and  the  House.  I  have  no  riglit  over  the  rest  of  the  Wutnee  land  and'  property  : 
you  will  not  be  liable  for  the  payment  of  any  deljts.  etc.,  whiih  1  may  contract.  As 
there  was  no  stamp  available  for  the  occasion,  I  have  drawn  tliis  uj)  on  plain  paper. 
I  promise  to  get  the  stamp  witliin  eight  days  from  this  date,  and  write  the  Deed 
upon  it,  and  take  this  paper  back.  In  case  I  should  fail  to  proi'ure  the  stamp, 
and  give  the  Deed  written  upon  it,  I  agree  to  pay  all  the  expenses  and  tlie  penalty 
which  may  be  incurred  for  getting  this  paper  stamped.  To  this  ctYccl  I  deliver  and 
sign  this  Deed  of  release  of  my  own  free  will  and  in  my  sound  mind.  The  date  this 
Ashwig  Sooda,  5  Paridhavi  Sumoussoar  Shuke,  177-i  (October  17th,  1852)."  To 
this  document  a  mark  was  affixed,  after  which  was  the  following: — "This  mark 
affixed  by  Baswuntrao."     Signed,   Nur.^ing   Rao   Despande,   Hoougoond. 

At  the  hearing  of  the  suit  before  the  Sudder  Ameen,  the  Respondent  disputed  the 
Deed  of  release,  on  the  ground  of  genuineness  only,  maintaining  in  his  deposition 
that  he  had  known  how  to  write  from  his  boyhood,  and  could  have  written  his 
signature  in  the  character  (Canarese)  in  which  the  Deed  was  drawn  uj),  and  denying, 
therefore,  the  authenticity  of  the  Deed  in  consequence  of  the  mark  attached  to  it. 
In  support  of  his  contention  that  he  was  entitled  as  the  Appcl-[28]-lant's  Brother 
to  a  third  share  of  the  estate,  and  not  to  maintenance  only,  the  Respondent  examined 
Witnesses.  The  first  deposed  that  he  knew  nothing  of  the  matter,  while  the  second 
said  that  in  the  Nad  Gowdki  Wuttun  an  allowance  was  made  to  the  Brotiiers  for  theii- 
maintenance.  Tiie  Appellant,  on  the  other  hand,  called  several  Witnesses  to  prove 
the  authenticity  of  the  Deed  of  release  and  the  custom  of  tiie  family  to  allow  main- 
tenance to  younger  Brotiiers.  On  the  question  of  the  family  custom,  tiie  Appel- 
lant's Witnesses  were  unanimous.  The  Appellant  himself  deposed  to  having,  in 
various  instances,  made  allowances  for  maintenance  to  kinsmen,  instancing  the 
village  of  Chickwadge  as  having  been  given  to  Mantappa,  Son  of  Parwat  Gowda, 
and  the  village  of  Idalji  to  Milapa,  the  Brother  of  Sangapa.  These  two  persons 
were  called  as  Witnesses,  and  confirmed  the  fact  of  these  grants  having  been  made 
to  them  for  maintenance  only.  Malappa,  the  younger  Brother  of  the  parties  to  the 
suit,  was  also  called,  and  in  the  course  of  his  evidence  said,  "  In  my  family  main- 
tenance is  granted,  but  no  share  is  allowed  by  custom." 

On  the  7th  of  June,  1862,  the  Sudder  Ameen  (Tirmatrao  Venktesh),  gave  judg- 
ment, dismissing  the  suit,  with  costs;  the  material  part  of  his  judgment  being  as 
follows: — "On  the  fourth  issue  the  Court  liolds,  that  Baswuntrao  did  execute  the 
Deed  of  release  to  Mantappa,  because  the  Witnesses  depose  that  Baswuntrao,  having 
got  written  the  Deed  of  release,  and  having  affixed  his  mark  to  it,  caused  it  to  be 
attested  and  delivered  it  over.  On  the  other  hand,  it  is  stated  by  members  of  the 
family  and  some  of  the  Witnesses,  that  Baswuntrao  formerly  did  not  know  how  to 
write  ;  that  he  learned  to  write  when  he  was  appointed  [29]  to  manage  police 
business;  that  there  is  no  custom  of  allowing  shares  to  Brothers  in  the  Nad  Gowdki 
family,  but  that  maintenance  only  is  allowed  ;  and  that  Baswuntrao  having  received 
maintenance  accordingly  lived  separate.  Baswuntrao  contends,  that  he  knows 
how  to  write,  and  that  the  Deed  of  release  does  not  bear  his  signature  ;  but  he  states 
in  his  disposition  that  he  knows  how  to  write  his  signature  only.  On  looking  at  his 
signature  it  does  not  appear  to  be  a  settled  hand.  The  signature  exhibits  the  ap- 
pearance of  one  liaving  been  newly  learned  to  write.  Gerry  Mallappa,  a  Witness  for 
Baswuntrao,  does  not  state  that  Baswuntrao  knew  how  to  write  from  his  boyhood. 
He  simply  says,  that  Baswuntrao  has  known  for  the  last  twelve  years  to  write  his 
signature  only.  Neither  does  the  decree  produced  by  Baswuntrao,  prove  that 
Baswuntrao  knew  how  to  write.  A  claim  brought  on  a  Bond,  which  bore  his  mark, 
was  thrown  out  because  the  Bond  put  in  as  evidence  to  supiiort  tlie  action  was  not 
proved.  This  circumstance  alone  would  not  prove  that  Baswuntrco  knew  liow  to 
write.  Baswuntrao  brings  forward  Bonds  dated  in  Shuke,  1770  and  1771,  purporting 
to  have  been  executed  by  him  to  third  parties,  and  bearing  his  signature  ;  but  he  does 
not  show  how  he  came  to  be  possessed  of  the  Bonds  granted  to  others.     Besides  this, 
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on  a  careful  examiiuitidii  of  these  papers  on  both  sides,  tlie}-  appear  to  be  new  ones, 
and  not  so  old  as  thirteen  or.  fourteen  years.  The  copy  of  the  Vakeeletnamah 
(Power  of  Attorney)  produced  by  Mantajjpa,  and  autlienticated  by  the  signature  of 
the  Assistant-.Iudfje,  proves  tiiat  Baswuntrao  affixed  his  mark  and  not  his  signature 
to  a  Vakeeletnamah,  executed  l)y  liini  in  suit,  No.  204  of  1847.  It  is,  therefore, 
ostal)-[30]-lished  that  Baswuntrao  lias  only  recently  learned  how  to  write.  Besides 
this,  Baswuntrao  holds,  at  present,  ])ossession  of  the  land  called  Kala  Ilola  and 
Killeda  Holla,  both  in  the  village  of  Kelur.  He  has  also  built  a  House  at  Kelur. 
Baswuntrao  admits,  in  his  deposition,  that  he  has  not  included  those  lands  in  his 
plaint.  Mantappa  produces  a  petition  presented  by  Baswuntrao  at  the  Talooka 
Cutcherry,  in  1861,  the  purport  of  which  goes  to  show  that  there  was  a  dispute 
regarding  the  boundaries  of  these  very  lands.  The.se  are  the  fields  alluded  to  in 
the  Deed  of  release.  In  the  manner  aforesaid  the  Deed  of  release  is  proved.  It  is 
to  be  observed  chiefly  that  tiie  lands  therein  referred  to  are  in  the  possession  of 
Baswuntrao,  and  that  he  has  not  included  them  in  the  plaint,  a  circumstance  which 
strengthens  the  authenticity  of  tiie  Deed  of  release.  For  all  these  reasons  it  appears 
that  the  Deed  of  release  was  really  executed." 

From  this  decision  the  Respondent  appealed  to  the  Civil  Court  of  the  Zillah  of 
Dharwar,  and  for  the  first  time  objected  to  the  Deed  of  release,  on  the  ground  of  the 
insufficiency  of  the  stamp  on  the  Deed. 

On  the  28th  of  October,  1864,  Mr.  C.  F.  H.  Shaw,  the  Acting  Judge  of  the  Civil 
Court  Di.strict  of  Dharwar,  gave  judgment  in  favour  of  the  Appellant,  confirming 
tlie  decision  of  the  Sudder  Ameen,  and  dismissing  the  appeal  with  costs.  The 
Judge  held,  with  respect  to  the  objection  as  to  the  insufficiency  of  the  stamp,  that 
according  to  the  old  law  it  was  only  necessary  for  the  stamp  to  prove  the  actual 
property  delivered.  In  his  judgment  he  observed:  "Baswuntrao  sues  his  Brother 
for  a  one-third  shares  of  the  Hoongoond  Nagowda  Wuttuus,  but  he  admits  that 
[31]  he  has  lands  not  entered  in  his  plaint,  and  that  the  Respondent,  Mantappa, 
holds  the  others  for  which  he  has  not  jireferred  his  claim  to  share.'  Mantappa  meets 
the  suit  by  denying  the  custom  of  the  family  to  divide  the  estate,  and  his  evidence 
to  show  that  the  different  members  receive  merely  Potgee  maintenance  is  .stronger 
far  than  the  Witnesses  called  by  Baswuntrao  to  prove  the  custom  of  division,  and 
the  Court  places  more  reliance  on  Mantappa's  plea,  confirmed  as  it  is  by  the 
Exhibit  No.  21,  a  decision  of  Arbitrators  rejecting  a  similar  claim  to  the  present 
as  far  back  as  the  year  1829.  But  had  even  custom  allowed  the  division  of  the 
family  estate,  there  w'as  no  reason  why  the  Appellant  and  the  Respondent  should 
not  make  a  special  agreement  for  enjoying  the  Wuttun,  and  pass  a  phareekut  (release), 
such  as  Exhibit  No.  10;  and  the  argument  that  this  phareekut  is  passed  on  in- 
sufficient consideration  is  worth  nothing,  when  the  Appellant  allows  that  he  holds 
other  lands  besides  those  referred  .to  in  it.  In  fact  the  phareekut  proves  the 
additional  consideration  for  passing  it.  That  the  phareekut  is  a  genuine  document 
the  Court  considers  established  from  tlie  fact,  that  the  date  of  .stamping  is  earlier 
than  that  of  the  action,  and  which  confirms  the  deposition  of  Mantappa,  Exhibit 
No.  54." 

From  this  decision  the  Respondent  appealed  to  the  High  Court  at  Bombay,  with- 
out advancing  any  new  grounds  in  support  of  his  claim,  and  on  the  26th  of  July, 
1865,  judgment  was  delivered  in  favour  of  the  Respondent,  reversing  the  decisions 
of  both  the  Courts  below. 

The  High  Court,  consisting  of  Messrs.  Forbes  and  Newton,  based  their  decision 
upon  grounds  different  from  those  relied  upon  by  the  Respondent,  and  held  [32] 
that  sufficient  proof  had  not  been  given  by  the  Appellant  of  tlie  custom  for  which  he 
contended,  and  that  even  if  such  a  custom  did  exist,  it  had  never  been  and  could 
not  be  allowed  to  override  the  ordinary  Hindoo  law  on  the  subject,  unless  in  the 
case  of  a  Raj  or  Principality,  where  it  was  shown  to  have  descended  undivided  to 
the  eldest  nnile  heir  during  several  generations,  as  in  the  cases  of  Eawnt  Vrjun  Sin;/ 
V.  Rawut  GiDiJiiam  Sing  (5  Moore's  Ind.  App.  Cases,  169.),  and  Baboo  Gunes/i  Dutt 
Smgh  V.  Maharaja  Mo'/ieskiir  SiiujJi  (6  Moore's  Ind.  App.  Cases,  164),  and  Appeal 
No.  2,  of  1864.  In  the  case  of  a  Raj  the  Court  admitted  the  law  of  primogeniture 
■would  be  unhesitatingly  applied  wiiere  the  custom  warranted  it.  On  the  question  of 
the  Deed  of  release,  the  High  Court  held,  that  the  judgments  of  the  Courts  below 
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as  to  its  geiuiineness  as  a  (]ueslioii  of  fact  was  final.  But  tliey  proceeded  to  say, 
that — "  Under  the  iJiovisions  of  el.  1,  see.  10,  of  Uoni.  Heg.  XVIlI.of  1827,  it  requires 
a  stamp,  and  under  cl.  2,  sec.  12,  of  the  same  Heguliilion,  as  it  is  a  writing  not  for 
II  specific  sum,  it  might  have  been  executed  on  a  stamp  of  the  value  of  eight  ru])ee8, 
or  if  written  on  a  stamp  of  less  value,  may  be  made  effective  only  up  to'lhe  utmost 
sum  covered  by  such  stamp  under  the  rule  contained  in  the  previous  clause  of  tlie  ' 
same  section.  It  was  originally  written  on  jilain  paper,  and  contains  au  a^'reoment 
for  subsequent  stam|)ing,  which  was  permitted  by  .sec.  i:5  of  tiie  same  Ue^.'uTation  ;  a 
stamp  of  two  annas  has  since  been  impressed  on  it,  and  by  this,  under  liie  clause 
jireviously  referred  to,  and  Aiii)x.  li  to  tiie  same  Regulation,  the  higiiest  sum  or 
value  that  can  be  secured  is  Ks.  G4.  To  this  extent  only,  therefore,  the  Deed  of 
release  is  valid,  [33]  and  to  this  extent  it  operates  to  reduce  the  Plaintiff's  <-lnini."' 

Dissatisfied  witli  this  decision,  the  Appellant  twice  ap])lied  for  a  review  of  jud^:- 
ment,  but  failing  to  obtain  it,  he  petitioned  the  llinh  Court  for  leave  to  appeal  to  Her 
Majesty  in  Council,  which  was  granted. 

The  appeal  now  came  on  for  hearing.  As  llie  liesiMindcnt  did  not  appear  the 
appeal  was  heard  ex  jKirte. 

Sir  K.  Palmer,  Q.C.,  and  Mr.  H.  C.  Merivale,  for  the  Appellant. — Tliere  are  two 
questions  ;  the  tir.st  as  regards  the  family  custom,  that  younger  Brothers  and  kinsmen 
are  entitled  to  maintenance  but  not  to  a  share  of  the  family  estate,  thus  suiiersedin;; 
the  general  rule  of  the  Hindoo  law  of  succession,  and  the  second,  respecting  tlie 
validity  of  the  Deed  of  release  and  the  sufficiency  of  a  stamp  thereon. 

Upon  the  first  point,  as  a  question  of  fact,  it  was  proved  by  the  Resiioudcnt's 
own  admission  in  the  Deed  of  release  ;  by  the  Arbitrator's  Award  showing  the  Wultun 
to  be  undivided,  and  also  by  the  parol  evidence,  including  that  of  the  Younger 
Brother,  who  liad  accepted  maintenance,  that  it  was  the  custom  in  the  Apjiellant's 
family,  for  the  eldest  Son  to  succeed  to  the  family  estate,  and  that  the  Younger 
Brothers  and  kinsmen  were  entitled  to  maintenance  only,  or  an  allotment 
of  property  in  lieu  thereof,  aild  not  to  a  sliare  of  the  estate,  according 
to  the  ordinary  Hindoo  law  iu  force  in  Bombay.  The  High  Court  had  no 
authority  to  review  the  facts  of  the  family  custom  wiiich  was  one  of  evidence  only, 
Jliirnirhiir  Mool-eree  v.  Jadumith  Ghose  (10  W.R.,  lo^l).  There  are  similar  customs 
[34]  recognized  in  Hindoo  families,  which  supersedes  the  general  Hindoo  law.  Ttirti. 
C'liiind  V.  Reel)  Rum  (3  Mad.  High  Court  Rep.  50) ;  Tlie  Gore.nuiinit  v.  Monohnr  Deo 
(W.R.,  1864,  p.  39)  ;  Steel's  on  the  Law  and  customs  of  Hindoo  castes  in  the  Dekliun, 
tit.  Inheritance,  sect.  Ixsi.,  p.  229  [Ed.  1868]. 

Secondly,  the  Respondent,  in  pursuance  of  sucii  custom,  and  to  avoid  litigation 
in  the  family,  executed  the  Deed  of  release  in  favour  of  the  Appellant,  by  wliicli,  in 
consideration  of  the  allotment  of  ])art  of  the  family  estate  for  his  maintenance,  he 
renounced  all  further  claim  thereto.  This  Deed,  we  submit,  was  a  valid  and  effective 
release  of  all  the  Resiiondent  could  claim  out  of  the  family  estate,  but  the  High  Court, 
while  allowing  its  genuineness,  treated  it  as  only  partially  valid,  on  the  supposed 
insufficiency  in  the  amount  of  the  stamp  imiiressed  on  the  Deed.  According  to  the 
High  Court's  construction  of  Bom.  Reg.  XYIII.  of  1827,  sec.  10,  cl.  1,  and  .sec.  12,  cl.  2, 
the  Deed  was  admissible  in  evidence  only  with  respect  to  the  value  of  the  ]jro])erty 
covered  by  the  stamp.  A  construction  at  variance  with  all  authorities.  Doomali 
Salioo  V.  Jomarian  Lo/I  (12  W.R.,  362);  Ram  Brem  Lai  v.  Ahluckh  Siwjii  j(Mar.sh., 
Ben.  App.  Cases,  267)  ;  Acts,  No.  XXXVI.  of  1860,  and  No.  X.  of  1862  (see.  also,  the 
Imperial  Statute,  17th  and  IStli  Vict.  c.  83,  sec.  27,  which  enacts,  that  an  instrument 
liable  to  stamp  duty  is  admissible  in  evidence,  in  criminal  ])roceedings,  although  it 
may  not  have  the  stamp  required  by  law  impressed  thereon).  But  the  objection  to 
tlie  sufficiency  of  the  stamj)  was  never  raised  by  the  pleadings  or  in  issue  in  the  Court 
of  First  Instance,  and  no  opportunity  was  given  to  the  Appellant  to  ixnuedy,  if 
necessary,  such  insufficiency.  By  the  13th  section  of  [35]  the  Bom.  Reg.  XVIII.  it 
might  even  now,  if  necessary,  be  properly  stamped.  Macpherson's  Civil  Proc,  ch. 
III.  pp.  139,  140,  141  [Ed.  1871].  The  Hijih  Court,  therefore,  was  wrong  in  so  dealing 
with  the  Deed.  Even  if  the  Deed  was  not  receivable  as  a  release,  it  ouc;ht  to  have 
been  admitted  as  evidence  as  a  memorandum  of  agreement  for  a  family  arrange- 
ment afterwards  carried  out.  In  Evans  v.  Frothero  (1  De  G.M.  and  (i.,  572).  Lord 
St.  Leonards  held,  that  a  document  containing  all  the  requisites  to  make  it  a  valid 
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contract,  and  purporting  to  be  a  receipt,  though  by  reason  of  its  being  insufficiently 
stamped  inadmissible  as  such,  could  be  received  as  evidence  of  the  contract. 
Judgment  was  delivered  by 

The  Right  Hem.  Lcird  Cairns. — The  first  question  raised  in  this  case  is  as  to  the 
e.xistence  of  a.  custoni  in  tlie  Nad  Gowdki  family  by  which,  on  descent,  where  there  was 
more  than  one  Son,  it  is  alleged,  that  the  younger  Brothers  did  not,  according  to  the 
ordinary  Hindoo  law,  share  with  the  eldest  Son  in  a  division  of  the  property,  but 
received  maintenance,  or  an  allotment  of  property  in  lieu  of  maintenance,  in  place  of 
sharing  in  the  whole  property.  Their  Lordships  feel  a  difficulty  in  knowing  exactly 
what  the  precise  terms  of  the  custom  are  which  the  Appellant  desires  to  rely  upon. 
But  further  than  that,  after  considering  the  evidence,  their  Lordships  find  no  suffi- 
cient evidence  of  a  sj)ecial  custom  of  the  kind  urged  at  the  Bar  to  have  prevailed  iu 
this  family.  They,  therefore,  think  it  unnecessary  to  consider  the  question  raised  by 
the  High  Court,  as  [36]  to  whether,  in  that  part  of  India,  a  custom  of  the  kind 
suggested  might  or  might  not  be  valid.  That  is  a  question  which  would  properly 
arise  for  determination  as  soon  as  it  was  ascertained  that  in  point  of  fact  such  a 
custom  prevailed.  Their  Lordships,  however,  find  sufficient  materials  which  would 
enable  them  to  dispose  of  this  case  from  the  dealings  that  have  taken  place  lietween 
the  Appellant  and  the  Resjjondent. 

It  apjiears  that  there  were  three  Brothers,  the  Appellant  being  the  eldest,  the 
Respondent  the  second,  and  anotlier  Brother,  not  a  party  to  this  suit,  who  was  the 
third.  It  appears  that  upon  the  descent  of  the  family  property,  the  third  Brother 
received  an  allotment  of  land  in  lieu  of  maintenance,  and  did  not  claim  to  be,  and 
was  not  allowed  to  be,  a  sharer,  in  tlie  family  property.  It  appears  further,  that  the 
Respondent,  on  the  17th  of  October,  1852,  entered  into  an  engagement,  evidenced 
by  a  Deed  of  that  date,  between  himself  and  the  Appellant,  his  elder  Brotiier,  to  this 
effect.     [His  Lordship  read  the  Deed,  ante  [14  Moo.  Ind.  App.],  p.  26.] 

Now,  if  that  is  a  valid  Deed,  if  it  is  not  impeachable  on  the  ground  of  fraud  or 
any  other  ground,  it  appears  to  their  Lordships  that  there  is  a  clear  and  distinct 
contract  between  the  Appellant  and  the  Respondent,  by  which  the  Respondent  accepts 
an  allotment  of  specific  land  and  a  House;  obtains  certain  benefits  by  being  relieved 
from  the  family  debts,  and  makes  stipulations  with  his  Brother  which  are  binding 
and  enforceable, — wliich  would  be  binding  and  enforceable  probabh^  in  an}-  case, 
but  are  still  more  so  when  the  transaction  is  one  in  the  nature  of  a  famil}-  arrange- 
ment. It  is  true  that  the  arrangement  is  made  upon  the  expression  of  belief  on  the 
part  of  the  Respondent  that  he  [37]  was  acting  in  accordance  with  the  custom  of  the 
family.  It  is  very  prol^able  that  that  belief  was  founded  upon  fact,  and  the  ex- 
istence of  that  belief  on  his  part  does  not  iu  any  way  detract  from,  but  rather  adds  to, 
the  stringency  and  the  effect  of  the  family  arrangement.  It  ought  to  be  added  that 
this  Deed  having  been  executed  on  the  17th  of  October,  1852,  the  Respondent  appears 
to  hax'e  entered  into  possession  of  the  allotted  property,  and  to  have  remained  in 
possession  until  the  year  1861,  when  the  suit  was  instituted,  without  any  com|ilainton 
his  part  except  that  the  portion  allotted  to  him  by  way  of  maintenance  was  too 
small,  which  complaint  appears  to  have  been  met  by  a  further  portion  being  allotted 
to  him  for  the  purpose  of  increased  maintenance. 

Therefore,  if  this  be  a  valid  document,  and  not  open  to  challenge  on  the  ground  of 
fraud,  or  upon  any  other  ground,  their  Lordships  would  be  slow  to  fail  to  give  effect 
to  a  family  arrangement  of  the  kind  thus  expressed,  followed,  as  it  has  been,  by 
enjoyment  and  possession  for  a  period  of  ten  years. 

Well,  then,  is  there  any  ground  for  impeaching  this  document?  Now,  in  the 
first  place,  it  is  to  be  observed,  that  in  the  plaint  filed  by  the  Respondent  there  is  no 
challenge  of  this  document  whatever.  The  plaint  does  not  seek  to  set  aside  the  Deed 
on  the  ground  that  he  was  misled,  that  he  had  not  sufficient  advice,  or  that  he  was 
ignorant  of  his  rights  at  the  time  he  executed  the  release.  But  when  the  document 
was  presented  as  a  defence  on  the  part  of  the  Appellant,  then  the  Respondent  chal- 
lenged it,  not  upon  the  ground  of  fraud  or  ignorance  of  his  rights,  but  upon  the 
allegation  that  the  document  never  had  [38]  existed  at  all,  and  that  he  never  had 
signed  such  a  document.  Upon  that  issue,  evidence  was  entered  into  on  both  sides. 
The  two  Courts  before  whom  tlie  case  was  first  heard,  the  Court  of  First  Instance  and 
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he  Court  of  first  appeal,  weighing  that  evidence,  considering  it  very  fully  and  very 
■arefully,  disbelieved  the  evidence  of  the  Respondent,  and  held  that  the  Deed  was 
jeyond  doubt  a  genuine  document  executed  by  him.  The  second  Court  of  apjieal  did 
:iot  ditfer  from  the  conclusion  arrived  at  by  the  first  two  Courts,  but  the  second  Court 
)f  appeal  made  this  objection  to  the  document.  It  appeared  that  in  the  first  instance 
.  had  not  been  stamped  at  all :  indeed,  on  the  face  of  it,  it  professed  to  be  a  document 
.vrittcu  on  plain  paper,  the  stamp  for  wliieh  was  afterwards  to  be  supplied  by  the 
Hespoudent.  After  it  was  first  produced  it  appears  to  have  iiad  a  stamii  of  two  annas 
mpressed  upon  it,  and  the  High  Court  took  notice  that  that  was  an  insutticicnt  sum 
o  cover  the  amount  of  the  property  comprised  in  the  Deed.  Now.  admitting  that 
he  stamp  was  insufficient,  wliich  may  be  assumed,  it  ajijiears  to  their  l.iordships,  that 
here  were  two  courses  which  ought  to  have  been  taken  by  tlie  High  Court.  The  Court 
might  have  refused  to  admit  the  document  for  want  of  a  proper  stamp.  Tiieir  Lord- 
-liips  do  not  say  that  that  would  have  been  a  correct  course,  but  it  would  have  been  a 
possible  course;  or  they  might  under  the  Acts  and  Regulations  for  that  purpose,  have 
required  the  document  to  be  properly  stamped,  and  the  penalty  i)aid  into  Court  for 
:he  purposes  of  the  revenue.  As  to  rejecting  the  document  in  tuto  for  want  of  a 
itamji,  there  would  hav^  been  this  serious  difficulty,  that  there  does  not  appear  to 
:iave  been  any  [39]  objection  raised  to  its  admission  in  the  Court  of  First  Instance, 
and  it  is  difficult  to  see  how,  that  being  the  case,  it  would  have  been  a  just  course  to 
•  lave  rejected  in  toto  the  document  in  the  Court  of  last  appeal.  However,  the  Court 
jf  last  appeal  in  India  did  not  take  either  of  those  courses.  It  did  not  reject  the 
document.  It  did  not  do  what  obviously  would  have  been  the  more  correct  course, 
require  the  Deed  to  be  properly  stamped  and  the  penalty  to  be  paid,  but  it  left  the 
Deed  as  part  of  the  evidence  in  the  case,  just  in  the  way  in  which  it  had  been  placed 
imoug  the  evidence  by  the  Court  of  First  Instance,  and  it  qualified  its  effect,  and  the 
aent  of  its  operation,  by  making  it  a  Deed  of  release,  releasing  so  nmch  of  that 
which  the  Plaintiff  might  otherwise  claim,  as  would  be  covered  by  the  insufficient 
stamp  of  two  annas.  Their  Lordships  cannot  do  otherwise  than  express  their  surprise 
at  the  course  thus  taken,  which  appears  to  them  to  be  entirely  without  precedent, 
without  principle,  and  without  authority. 

Their  Lordships,  therefore,  find  the  Deed  as  part  of  the  evidence  in  the  suit.  Tiiey 
are  prepared  to  say  that,  being  evidence  in  the  case,  they  think  the  full  and  natural 
weight  should  be  given  to  it  as  part  of  the  evidence  in  the  cause:  and  being  of  that 
opinion,  they  have  already  said  that  the  Deed  not  being  challenged  on  the  '.'round  of 
fraud,  or  on  the  ground  of  any  ignorance  of  rights,  is  the  expression  of  a  valid  family 
contract  between  the  two  Brothers,  acted  upon  by  both  of  them  and  ought  not  now 
to  be  disturbed. 

Their  I.,ordships.  therefore,  will  luimbly  advise  Her  Majesty  that  this  appeal  should 
be  allowed,  that  [40]  the  decision  of  the  High  Court  should  be  reversed,  and  the  first 
decision  which  dismissed  the  suit  of  the  Respondent,  be  restored,  and  that  the  Appel- 
lant should  have  his  costs  of  this  appeal  as  well  as  of  the  hearing  in  the  Court  of 
second  appeal  in  India. 


SYUD  TUFFUZZOOL  HOSSEIN  KHAN,     Appellant;  EUGHOONATH  PERSHAD 
and  LADLEE  V^B.^Yi.k\]D,— Respondents  *  [Feb.  3,  1871]. 

On  appeal  from  the  Judiciul  Commissioner  of  Oude. 

Under  a  remit  from  the  Privy  Council  to  the  Court  of  First  Instance,  to  refer  to 
arbitration,  with  the  consent  of  the  parties,  the  accounts  of  a  partnership 
Firm,  a  reference  under  a  submission  and  Order  of  the  Court  was  duly  made 
to  Arbitrators.  Before  any  Award  made,  the  "  rights  and  interests  "  of  one 
of  the  parties  in  the  Award  were  by  Order  of  the  Court  sold  by  auction  in 


*  Present. — Members  of  the  Judicial  Committee — 'The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Joseph  Napier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  James.  , 
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satisfaction  of  a  decree  against  liiiu  made  in  another  suit  by  a  third  party. 
Held,  that  tlie  e.\i>ectant  daini  under  an  inchoate  Award  was  not  "  property  " 
within  the  uieaniiii;  of  sect.  :^05  of  Act,  No.  VIII.  of  1859.  and  was  not  saleable 
in  e.vecution  of  a  decree. 
Semhh.  a  mere  right  of  suit  is  not  ■  property,"  but  a  title  to  recover  future  pro- 
perty [14  Moo.  hid.  App.  4!)]. 

This  suit  was  brought  by  the  Appellant  against  the  Respondents  to  obtain  a  decree 
to  establish  his  rights  as  Purchaser  at  an  auction  sale  in  execution  of  a  decree,  of  the 
right,  title,  and  interest  of  the  [41]  decea.sed  Father  of  the  Respondent,  Rughoonath 
Pel-shad,  as  partner  with  another  person  in  a  Firm  or  co-partnership  of  Merchants 
and  Hankers,  being  wound-up,  and  an  account  being  then  taken  by  Arbitrators  under 
a  submission,  and  also  under  an  Order  of  the  Court  of  the  Civil  Judge  of  Lucknow, 
to  ascertain  tiie  amount  to  be  paid  in  money  as  his  proportion  or  share  of  the  co- 
partnership assets. 

It  appeared,  that  a  former  suit  had  licen  instituted  in  the  Civil  Court  of  Lucknow  ' 
by  one  Ramnath,  the  late  Father  of  the  Respondent,  Ragonath  Pershad,  against 
Slieonath.  The  parties  were  partners  trading  as  Merchantn  and  Bankers,  and  the 
object  of  the  suit  was  for  a  general  account  and  a  partition.  The  Civil  Judge,  in 
opposition  to  the  protest  of  Ramnath,  referred  the  accounts  to  Arbitrators,  and  the 
Court  afterwards  adopted  the  Award  of  the  Arbitrators.  His  decree  was  confirmed 
by  the  Judicial  Commissioner  of  Dude,  and  against  that  decree  an  appeal  to  Her 
Majesty  in  Council  was  brought  (see  Sheonath  v.  Eanmaili,  10  Moore's  Ind.  App. 
Cases,  413).  In  that  appeal  the  question  raised  and  adjudicated  was,  whether  it 
was  competent  to  the  Court  under  the  Civil  Procedure  Act  to  refer  the  questions  to 
the  Arbitrators  nominated  by  the  Court  against  the  protest.  The  Judicial  Committee 
reversed  the  judgment  of  the  Judicial  Commissioner,  and  remitted  the  suit  to  India, 
with  directions  as  to  winding  up  the  outstanding  concerns  of  the  co-partnership, 
leaving  it  open  to  the  Court,  if  both  parties  consented,  to  refer  any  question  in  respect 
of  their  respective  rights  in  the  outstanding  debts  to  Arbitrators;  but  if  the  parties 
did  not  consent  to  any  such  mode  of  settling  their  disputes,  then  it  directed  that  it 
was  the  duty  of  the  Court  to  [42]  adjust  the  accounts  still  unsettled  between  them  in  a 
regular  wav,  bv  taking  an  account  (see  Sheonath  v.  Ranvnath,  1(1  Moore's  Ind.  App. 
Cases,  429)1 

Under  the  Order  in  Council  made  on  this  judgnient,  Sheonath  and  the  Respondent, 
Rughoonath  Pershad,  the  heir-at-law  of  Ramnath,  who  liad  died  pending  the  pro- 
ceedings, presented  a  petition  to  the  Court,  stating  that  they  had  agreed  to  abide  by 
the  Award  of  certain  Arbitrators  with  regard  to  the  outstanding  debts  of  the  joint 
Firm  that  had  been  realized,  and  the  Court  thereon  referred  the  matter  to  the  Ar- 
bitrators named. 

It  appeared  that  in  the  year  1865  another  and  distinct  suit  was  instituted  in  the 
Civil  Court  of  Lucknow,  in  which  one  Sah  Banarsee  Doss  sued  Ramnath,  and  a 
decree  was  made  in  favour  of  the  Plaintiff  in  that  suit  for  Rs.  683  :  3  :  0,  and  under 
an  Order  of  the  Court,  an  attachment,  at  the  instance  of  the  Decree-holder,  was 
ordered  of  the  "  claim  of  RaninatJi  v.  Sheonath,  which  has  been  returned  by  the  Privy 
Council  for  settlement  of  the  accounts."  As  the  judgment  debt  was  not  paid,  the 
Court,  before  the  making  of  the  Award  by  the  Arbitrators,  directed  the  claim  in 
RdiiuHith  V.  S/ieoiiath,  which  was  remanded  by  the  Privy  Council  for  settlement  of 
accounts,  and  had  been  referred  to  Arbitration,  to  be  put  up  for  public  auction,  and  at 
the  sale  thereof  the  Appellant  purchased  the  rights  and  interests  of  Ramnath  in 
that  suit  for  the  sum  of  Rs.  1350.  He  afterwards  intervened  in  the  suit  of  Sheonat/i 
V.  Ramnath,  as  such  Purchaser,  submitting  that  the  Respondent,  RugJioonatli  Pershad, 
had  no  claim  in  that  suit,  as  he  had  purchased  his  rights  and  interests  at  public  sale. 
This  application  was  resisted,  and  the  Court  afterwards  rescinded  the  auction  sale. 
By  the  Award  of  the  Arbitrators  the  sum  of  Rs.  34,000  was  [43]  awarded  to  the 
Respondent,  Rughoonath  Pershad.  In  consequence  the  present  suit  was  brought  by 
the  Ajipellant. 

By  the  decree  of  Mr.  Fraser,  the  Judge  of  the  Civil  Court  of  Lucknow,  it  was 
declared  that  the  Respondent,  Rughoonath  Pershad,  the  judgment  Debtor,  who  had 
urged  the  irregularity  and  invalidity  in  the  procedure  and  sale,  had  made  no  effort 
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to  postpone  or  stay  the  sale,  but  on  the  coiiliaiy  had  aUowetl  it  to  ;u'o  on,  his  own 
Agent  iiavin^'  attended  as  a  bidder  tiiereat  ;  and,  that  tiie  sale  bein;;  of 'moveable 
property  became  at  onee  complete  and  absolute  on  jjaynient  of  the  purchase-money 
and  the  granting  of  the  receipt  for  the  same  to  the  Purchaser,  the  Appellant,  accord- 
ing to  the  provisions  of  sect.  -.'51  of  the  Civil  I'rocedure  Code,  Act,  No.  Vlll.  of  1859. 

On  appeal  Sir  George  Couper,  the  Judicial  Commissioner  of  Oude,  reversed  that 
decree,  declaring  and  decreeing  that  Construction  1:248  of  the  Sudder  Dewaniiv 
Adawlut,  dated  in  18;i9  and  1840,  which  declared  that  by  law  "  unproved  claims  "  of 
1}  against  C  were  to  be  considered  '"  as  assets  available  in  the  execution  of  A's  Decree 
against  B,  and  be  sold  by  auction,"  was  repealed  by  the  Civil  Procedure  Code,  Act, 
No.  VIII.  of  1859;  and  that,  therefore,  the  attachment  and  sale  of  the  right,  title, 
and  interest  of  the  partner  aforesaid,  dependent,  as  tiie  .Judicial  Commissioner  held, 
on  an  inchoate  Award,  was  not  "  property  "  susceptible  of  sale  under  section  1'05  of 
that  Act  ;  and  further,  that  the  sale  to  the  Appellant  was  invalid,  because  tiie  property 
ivas  not  attaclied  in  the  manner  prescribed  by  law  for  sucii  [iroperty — holding  it  to 
consist  of  "  deljts  "  within  the  meaning  of  section  2:)G  of  that  Act,  and  that  the 
[44]  mode  of  attaching  debts,  prescribed  by  that  section,  iiad  not  l)eeu  followed  by 
the  Nazir. 

Tlie  appeal  was  from  this  decree.  No  appearance  having  been  put  in  bv  the 
Respondents,  the  case  was  heard  ex  jifirte. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leitli,  for  the  Appellant,  contended,  that  by  tile 
law  and  practice  of  the  Courts  of  India,  the  right,  title  and  interest  of  a  jmrtner  in 
a  trade  or  business  could  be  attached  and  sold  in  execution  of  a  money  decree  at^ainst 
such  Partner,  even  if  the  assets  of  the  partnership  could  not  be  ascertained  or  fi.xed 
until  an  account  then  pending  before  Arbitrators,  or  the  opinion  of  the  Court,  had 
been  taken,  and  the  relative  proportions  of  the  co-partners  determined  by  decree  of 
the  Court  and  Award  of  the  Arbitrators.  They  referred  to  Construction  by  the 
Sudder  Dewanny  Adawlut,  No.  1248,  dated  18-39  and  1840,  Civil  Procedure  Code. 
Act,  No.  VIII.  1859,  sects.  205,  236,  251.  And,  as  to  the  irregularity  of  the  sale. 
tliey  cited  sect.  252  of  that  Act. 

Tiie  case  stood  over  for  consideration. 

Their  Lordships'  judgment  was  now  delivered  bv 

The  Right  Hon.  the  Lord  Justice  James  (Feb.  20,  1871). — This  is  an  appeal  from 
a  decision  of  Sir  George  Couper,  the  Judicial  Commissioner  of  Oude,  reversing  a 
decree  of  Mr.  Fraser,  the  Judge  of  the  Civil  Court  at  Lucknow,  given  in  favour  of  the 
Appellant,  the  Plaintift'  in  a  suit  which  he  had  broui,'ht  to  set  aside  an  alleged  ille"al 
Order  of  Mr.  [45]  Smith,  the  officiating  Civil  Judge  of  that  City.  The  Order'^in 
question  cancelled  a  judicial  sale  in  execution  of  a  decree  for  a  mone}'  demand  made 
in  a  suit  in  which  one  Sah  Banarsee  Doss  was  Plaintift",  and  Ramnath,  the  Father  of 
the  first  Respondent,  was  the  Defendant;  in  which  suit  the  PlaintilY  recovered  the 
sum  of  Rs.  683.  3  annas.  The  Decree-holder,  Sah  Banarsee  Doss,  unable  to  obtain 
]>ayment  of  this  demand,  attached  as  tlie  property  of  his  Debtor  a  certain  claim  in  a 
pending  arbitration  between  Ramnath,  the  judgment  Debtor,  and  Sheonath,  his 
former  partner.  He  proceeded,  as  if  in  the  regular  course  of  such  executions,  to 
its  sale  in  satisfaction  of  his  decree.  It  was  sold  accordingly  by  auction  by  the  Nazir 
of  the  Court,  and  the  Appellant  became  the  Purchaser  of  it  for  the  sum  of  Rs.  1.350. 

The  claim  was  thus  described  in  the  notice  of  sale:  — 

"  The  claim  of  Raninath  v.  SJiconatli,  which  was  remanded  by  the  Lords  of  the 
Privy  Council  for  the  settlement  of  accounts,  and  has  been  referred  to  Arliitrators." 

The  sale  took  place  on  the  25th  of  October,  1866,  and  on  the  following  day  the 
Arbitrators  made  their  Award,  and  awarded  to  the  first  Respondent,  as  the  Son  and 
representative  of  Ramnath,  then  deceased,  the  partner  of  Sheonatii.  the  sum  of 
Rs.  34,000.  and  the  outstanding  debts  they  awarded  to  Sheonath.  These  outstand- 
ings were  partnership  debts  due  to  the  late  Firm,  in  respect  of  which  neither  partner, 
however,  had  incurred  any  special  liability  to  the  other.  The  submission,  which  was 
in  the  most  general  terms,  and  conferred  the  most  ample  discretitsnary  powers  on 
tlie  Arbitrators,  contained  the  [46]  following  expressions:  "  The  case  has  been  made 
over  to  you  for  your  decision.  We,  the  parties  concerned,  agree  to  have  our  cause 
decided  among  ourselves,  and  are  willing  to  abide  by  an  amicable  adjustment.  We. 
therefore,  of  our  own  free  will  and  accord  declare  and  do  state  in  writing  that  in 
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any  way  whatsoever  our  case  may  be  decided  by  you,  the  same  will  be  accepted  and 
recognized  by  us."  t.      i 

The  Appellant  claims  to  be  entitled  to  the  sum  of  Ks.  34,000,  as  Purchaser  of  the 
same  at  tlie  auction  sale  for  the  sum  of  Rs.  1350.  The  sum  so  claimed,  however, 
had  no  existence  at  the  time  of  the  attachment ;  it  was  not  a  debt  nor  liability  at  that 
time  from  .Slieonath  to  Ramnath's  Son  ;  it  was  a  debt  created  by  the  Award,  and  not 
the  liquidation  of  a  jireieding  unliquidated  demand  ex  contractu.  It  was  (amongst 
other  matters)  an  Award  of  an  extinguished  share  of  debts  which  were  till  then  debts 
due  to  the  Partners  jointly.and  became.under  thaAward,tlie  sole  propertyof  Sheonath. 
It  was  quite  competent  for  the  Arbitrators  to  award  money  to  be  paid  by,  instead  of 
to,  the  judgment  Debtor,  and  to  give  Iiim  the  outstanding  debts.  The  attachment 
was  not  of  a  several  share  of  the  outstanding  debts;  had  such  a  claim  as  that  been 
made  it  should  have  been  asserted  by  a  ditt'erent  notice,  directed  also  to  the  original 
Debtors.     On  its  effect,  if  so  made,  it  is  not  necessary  to  decide. 

Mr.  Smith  set  aside  the  Order  directing  the  sale.  He  made  his  annulling  Order 
ex  parte,  without  any  notice  to  the  Appellant,  who  was  in  ignorance  of,  and  had  no 
opportunity  of  opposing  it.  The  Appellant,  on  becoming  aware  of  the  Order, 
petitioned  Mr.  Smith  against  it.  His  petition  was  received;  it  stated  [47]  in  detail 
all  his  objections  to  the  Order,  which  were  fully  considered;  Mr.  Smith,  however, 
adhered  to  his  opinion,  and  sustained  his  Order. 

In  consequence  of  this  decision  by  Mr.  Smith,  the  Ajipellant  brought  a  regular 
suit  to  set  aside  the  Order  annulling  the  purchase,  and  to  enforce  his  rights  as  Pur- 
chaser. Mr.  Fraser  decreed  the  suit  in  his  favour  ;  but,  on  appeal  to  the  Judicial 
Commissioner,  that  decree  was  reversed.  From  this  last  decree  the  present  appeal 
has  been  brought. 

The  decision  of  this  appeal  depends  on  the  true  construction  of  section  205  of 
Act,  No.  VIII.  of  1859  :  but  before  their  Lord.ships  enter  upon  the  consideration  of 
the  effect  of  that  section  they  will  dispose  of  some  other  objections  which  were  urged 
against  Mr.  Smith's  Order. 

The  Judge  proceeded,  it  is  said,  in  reversing  the  sale,  on  the  ground  of  irregu- 
larity alone.  The  real  objection,  however,  to  this  sale,  if  sustainable  in  law,  is  not 
one  of  irregularity;  it  is  one  which,  from  its  nature,  as  founded  on  a  want  of  power 
in  the  Court,  affects  equally,  if  it  be  valid  in  law,  the  title  of  a  Purchaser  under  a 
strictly  regular  sale. 

Assuming  the  decision  under  appeal  to  be  correct,  the  sale  would  be  simply  in- 
operative, though  uncancelled. 

This  answer  substantially  disposes  of  another  objection  which  was  directed 
against  the  propriety  of  Mr.  Smith's  act  in  cancelling  the  sale.  The  act  itself  may 
have  been  right,  though  he  erred  in  his  mode  of  doing  it. 

Mr.  Fraser  appears  to  have  supposed  a  Judge  of  that  Court  unable  to  correct  his 
own  error,  in  sending  [48]  forth,  jjer  inruriam,  an  invalid  Order  which  he  would  not 
have  made  if  duly  informed. 

To  proceed,  so  far  as  the  practice  of  his  Court  will  allow  him,  to  recall  and  cancel 
an  invalid  Order  is  not  simply  permitted  to,  but  is  the  duty  of  a  Judge,  who  should 
always  be  vigilant  not  to  allow  the  act  of  the  Court  itself  to  do  wrong  to  the  Suitor. 
It  would  be  a  serious  injury  to  the  Suitor  liimself  to  suffer  him  to  attempt  to  execute 
an  inoperative  Order. 

If,  then,  the  decision  appealed  from  be  correct,  no  other  objection  can  reasonablv 
be  urged  against  the  course  adopted  by  Mr.  Smith  than  this,  that  he  did  irregularly 
without  notice,  that  which  it  was  his  duty  by  a  more  regular  course  to  do. 

Their  Lordships  are  satisfied,  however,  that  no  harm  or  wrong  was  done  by  Mr. 
Smith's  suspending  ex  mero  motu  an  Order  which  appeared  to  him  ex  fati€  im- 
proper— and  this  was,  in  effect  and  substance,  what  he  did. 

The  section  on  the  true  construction  of  which  the  decision  of  this  appeal  depends 
is  the  205  of  Act,  No.  VIII.  of  1859.  After  an  enumeration  of  many  specific  sub- 
jects of  attachment  of  various  natures,  the  section,  at  its  close,  employs  very  general 
words,  as  if  to  include  all  property  not  enumerated.  These  words,  "  and  all  other 
property  whatsoever,  moveable  or  immoveable,"  are.  in  substance,  the  same  with  the 
words  in  the  old  Writ  of  sequestration  pending  a  suit  under  the  old  procedure  of 
the  Company's  Courts  in  India.     See  the  form   in   Macpherson's  Civil  Procedure, 
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p.  196  [3rcl  Ed.]  Tliis  Writ  issued  pending  a  suit  to  restrain  an  ulienation  rom- 
menced,  or  sup-[49]-posed  to  be  about  to  be  wade,  on  the  part  of  a  Defendant  in 
fraud  of  iiis  Creditor. 

Of  this  Writ  and  the  ordinar}-  Writ  in  execution,  the  Author  says,  that  .scarcely 
any  kind  of  property  is  exempt  from  its  operation.  The  old  Writ  of  seizure  in  the 
same  Courts  has  words  less  extensive  in  their  import  than  those  in  the  former  Writ; 
and  it  is  obvious,  that  the  former,  which  more  resembles  an  assignment  than  an 
ordinary  Writ  of  execution,  may  have  had,  by  reason  of  the  ap]jrcliended  danger  of 
waste  of  inchoate  demands  which  might  result  in  debts,  a  wider  etl'ect  than  the  Writ 
of  actual  execution. 

The  process  now  under  consideration  is  one  differing  from  both.  It  is  similar 
to  the  seizure  of  effects  in  the  hands  of  a  Garnishee.  The  question  is  on  what  pro- 
perty that  proceeding  operates,  and  not  what  is  the  widest  reach  of  any  execution. 
including  the  appointment  of  a  Receiver,  which  tliese  Courts  may  issue. 

The  judgment  under  appeal  refers  to  the  late  authority  in  support  of  it,  which 
appears  fully  to  bear  out  the  position  for  which  it  was  cited,  viz.,  tiiat  the  sums 
attached  must  be  not  inchoate,  but  existing  and  definite.  No  case  was  quoted  in 
opposition  to  it. 

The  205th  section  uses  the  word  "  property,"  not  claim  or  right.  A  mere  right 
of  suit  is  not  property,  hut  a  title  to  recover  future  property. 

A  debt  or  property,  w-liich  is  seizable,  or  may  be  attached,  does  not  lose  those 
qualities  merely  by  being  the  subject  of  a  pending  suit.  The  Judicial  Commissioner 
refers  to  a  passage  relating  to  unproved  assets  which  proceeded  from  a  Directory 
Order  of  the  late  Sudder  Dewanny  Adawlut. 

It  is  certainly  said  in  Mr.  Macpherson's  Work  before  [50]  leferred  to,  that  unproved 
assets  may  be  seized  by  attachment;  but  it  is  also  said,  in  a  passage  where  he  is 
plainly  referring  to  the  said  Order  in  the  same  work,  that  mere  rights  of  suit  cannot 
be  attached.  The.se  two  apparently,  but  not  really,  conflicting  positions,  may  be 
reconciled  by  reading  the  direction  as  applying  to  liquidated  demands  in  their 
nature  definite  and  certain,  though  xiib  lite  and  unproved.  Various  passages  from 
Mr.  Macpherson's  Work  on  Civil  Procedure  hereinafter  referred  to,  show  that  future 
property  cannot  be  attached.  It  appears  plainly  from  these  passages  that  a  mere 
expectancy,  or  a  mere  right  of  suit,  cannot  lie  attaclied,  that  the  attachment  must 
operate  at  the  time  of  attachment,  and  not  be  anticipatory,  so  as  to  fasten  on  some 
future  state  of  property  in  which  the  suit  may  result.  Thus,  if  the  land  of  A.  be 
held  by  A.  subject  to  an  option  in  B.  to  take  it  at  a  definite  price  or  sum,  the  attach- 
ment must  be  of  the  land  and  not  of  the  price.  An  existing  debt,  though  payable 
at  a  future  day,  may  be  attached,  whilst  a  salary,  wages,  or  money  claim  accruing 
due,  may  not :  and  it  is  added,  that  if  a  Creditor  desires  to  have  a  security  on  the 
receipts  of  a  salary  as  they  accrue,  that  can  be  effected  only  by  contract  with  the 
Debtor  and  arrangement  with  him,  and  not  by  an  attachment  lay  the  act  of  the  Court : 
see  pp.  432-434  [3rd  Ed.].  Mr.  Leith  referred  in  his  argument  to  the  family  pro- 
perty of  Hindoos,  and  urg-ed  that  such  a  share  in  such  property  may  be  attached  and 
sold  in  execution.  No  doubt  can  be  entertained  that  such  a  share  is  property  and 
that  a  Decree-holder  can  reach  it.  It  is  specific,  existing,  and  definite  ;  but  it  is  not 
properly  the  subject  of  seizure  under  this  particular  process,  but  rather  by  process 
direct  against  the  Owner  of  it,  [51]  whether  by  seizure  or  sequestration,  or  appoint- 
ment, of  a  Receiver. 

In  the  present  pase  the  attachment,  as  it  has  been  observed,  is  not  of  the  ante- 
cedent share  in  the  undivided  assets.  It  is  of  a  claim  under  a  future  Award,  as  to 
which  it  is  wholly  uncertain,  until  the  Award  be  made,  to  what  the  Debtor  will  be 
entitled.  The  uncertainty  at  the  time  of  the  attachment  and  sale  was  not  limited 
to  a  mere  question  of  qti-ant.um.;  it  was  wholly  uncertain,  as  Sir  George  Couper  has 
correctly  explained  in  his  judgment,  in  what  the  arbitration  might  terminate. 

Their  Lordships  think,  that  this  very  case  affords  a  clear  proof  of  the  wisdom  of 
that  con.struction  which  the  judginent  under  appeal  has  put  upon  the  words  of  this 
Act.  The  Courts  have  power  to  secure  at  once  the  rights  of  Creditors  and  those  of 
Debtors  by  a  judicious  application  of  the  powers  of  the  Act-;  but  their  Lordships 
feel  that  it  would  be  a  cruel  wrong  and  injustice  if  under  colour  of  an  execution,  a 
thing  described  as  a  "  claim  remanded  bv  the  Ivords  of  the  Privy  Council  for  the 
settlement  of  accounts  and  referred  to  Arbitrators"  could  be  put  up  to  judicial 
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sale :  a  thin"  utterly  incapable  of  being  estimated  or  valued,  as  vague  and  uncertain 
and  unmeaning  a  descriiitiou  as  if  it  had  been  "  all  the  claims  of  Ramnath  against 
all  his  Debtois."  It  is  obvious,  moreover,  what  a  door  of  fraud  would  be  opened  if, 
pending  a  reference,  the  Award  of  the  Arbitrators  could  be  put  up  for  sale. 

Theh-  Lordships  throw  no  kind  of  doubt  on  the  power  of  the  Court,  by  sequestra- 
tion or  direct  seizure,  notice  to  Debtors  or  otherwise,  to  sell  or  administer,  in 
execution  of  a  Decree-creditor's  claim  all  that  the  [52]  former  law  allowed  him. 
'riiey  do  not  find  in  the  Act.  which  apparently  regulates  rather  than  extinguishes 
any"  prior  riglit  of  a  Creditor,  any  evidence  of  intention  to  exempt  property  from 
executions,  but  they  agree  in  the  observation  of  the  Judge  that  the  Code  of  Procedure 
is  a  new  starting  point,  and  must  be  construed  on  its  own  terms,  and  worked  in  the 
mode  which  it  prescribes.  Sections  236,  241,  and  243  of  the  Code  provide  sufficiently 
what  debts  due  to  the  judgment  Debtor  may  be  received  and  applied  in  satisfaction 
of  the  judgment  debt  without  the  sacrifice  consequent  on  a  judicial  sale.  And  their 
Lordships  are  satisfied,  that  there  is  nothing  in  that  Code  to  authorize  such  a  sale 
as  has  been  professed  to  be  made  in  this  case,  and  which  would  require  for  its  justi- 
fication words  too  plain  to  be  mistaken  and  too  inflexible  to  be  controlled. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  this  appeal 
should  be  dismissed.  . 

[53]  CHARLES  SETON  GUTHRIE,  and  Others,— Appellants :  ABOOL  MOZUFFER 
and  Others, — Respondents*  [Feb.  4,  6,  1871].  . 

On  appeal  from  the  High  Court  at  Fort  WiUiam,  in  Bengal. 

Ejectment  by  A.  against  B.  to  recover  possession  of  lands  conveyed  by  a  Deed  of 
sale  by  A.  to  B. 

The  plaint,  filed  six  years  after  the  date  of  the  transaction,  alleged  that  A.  had  by 
duress  and  coercion  by  B.  been  induced  to  execute  the  Deed.  A.  had  re- 
ceived the  consideration  money,  but  in  his  plaint  he  made  no  offer  to  account 
for  the  same.  Held,  reversing  the  decrees  of  the  Courts  in  India,  that  upon 
the  evidence,  no  case  of  duress  had  been  made  out. 

Held,  further,  that  A.  could  only  be  entitled  to  relief  in  a  suit  properly  framed, 
upon  terms  of  accounting  for  the  consideration-money  and  interest,  as  A., 
if  he  had  been  coerced  and  subjected  to  such  duress  as  destroyed  his  free 
agency,  could  not,  at  the  same  time,  avoid  the  contract  and  retain  the  con- 
sideration money. 

The  questions  in  this  appeal,  which  arose  out  of  an  action  of  ejectment,  were; 
first,  whether  a  Deed  of  sale  by  Cazee  Nusseeroollah,  the  Plaintiff  in  the  suit,  and  since 
deceased,  was  executed  by  him  under  duress  so  as  to  invalidate  the  Deed,  and  secondly, 
whether  the  Plaintiff  was  entitled  to  a  decree  for  immediate  possession  of  the  lands 
in  suit  with  mesne  profits,  and  to  oust  the  Defendant,  Henry  Inglis,  now  represented 
by  the  Appellants,  from  certain  lands  said  to  be  in  excess  of  the  quantities  conveyed 
by  the  Deed. 

[54]  The  facts  of  the  case  and  the  arguments  so  fuUy  appear  in  their  Lordships" 
judgment,  that  no  further  statement  is  here  necessary. 

The  appeal  was  heard  ex  parte,  in  consequence  of  the  Respondents  not  putting 
in  an  appearance,  and  was  argued  by  Sir  R.  Pakner,  Q.C..  and  Mr.  Leith,  for  the 
Appellants. 

At  the  conclusion  of  the  argument  the  further  consideration  of  the  case  was 
adjourned. 

Judgment  was  now  pronounced  by 

Tlie  Right  Hon.  Sir  James  Colvile  (Feb.  20,  1871). — This  appeal  is  against  two 
decrees  which  have  been  made  in  a  suit  instituted  in  December,  1862,  by  one  Cazee 
Nusseeroollah,  to  recover  possession  of  certain  lands  with  mesne  profits,  and  to  set 

*  Present:  Members  of  the  Judicial  Committee, — Tlie  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Joseph  Napier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  James.     Assessor. — The  Right  Hon.  Sir  Lawrence  Peel. 
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aside  a  Deed  of  sale  purporting  to  have  been  executed  by  liini  on  tlio  1  1th  of  OctolH.'r, 
1855,  to  one  Inglis,  in  consideration  of  Ks.   1000. 

The  suit,  was  brought  against  the  Widow  and  representative  of  Inglls,  who  died 
about  the  beginning  of  the  yenv  lf<(>l.  Tlie  Judge  (Mr.  M.  Sliaw)  of  Zillah  Sylliet 
made  a  decree  in  favour  of  the  Plaint  iif  on  the  i:(th  of  DeceuilKM-,  18GI.',  and  IiIk  dcvree 
was  affinned  bv  the  Chief  .Justice  of  the  Higli  Court  of  Calcutta,  Sir  Uarnes  I'eaoH'k, 
and  Shumboo  Nash  I'undit,  one  of  the  Puisne  .ludges,  on  the  :!Oth  of  November,  186.'1. 
Hotii  the  Plaintiff  and  the  Defendant  have  since  died,  and  they  are  represented  [55] 
— the  former  by  the  llespondents,  the  latter  i>y  the  Appellants  on  the  record. 

The  issues  settled  in  the  cause  are  thus  stated  :  — 

First,  did  the  Plaintiff  voluntarily  and  on  receipt  of  the  sum  set  forth  in  the 
Kaballah,  referred  to  in  the  plaint,  execute  to  Mr.  Inglis  the  Deed  in  question,  or  was 
the  same  forcibly  taken  from  him  by  the  latter? 

Second,  in  the  event  of  the  Kaballah  being  proved  to  be  bona  fide  e.\ecuted  for 
value  received,  in  that  case,  is  the  Defendant  in  possession  of  only  the  Talooks  therein 
specified,  or  has  she  in  addition  taken  possession  of  other  Seegga  lands  in  addition 
to  that  appertaining  to  the  Talooks? 

It  appears,  tlierefore,  that  besides  the  principal  question  as  to  the  validity  of  the 
conveyance  impeached,  there  was  a  subsidiary  question  as  to  the  extent  and  de- 
scription of  the  lands  held  by  the  Defendant  under  colour  of  it. 

It  will  be  convenient,  in  the  first  instance,  shortly  to  consider  what,  in  September, 
1855,  was  the  position  of  the  parties  to  the  transaction,  and  their  relation  to  each 
other. 

The  Cazee  wa*  a  native  latidholder,  and  also  a  Mahomedan  holding  an  office  in 
the  Court  of  the  Judge  of  Sylhet.  He  had  acquired  this  property  in  1844.  Mr. 
Inglis  was  a  European,  resident  at  Cherra-Poonjee,  and  engaged  in  various  mercan- 
tile speculations,  some  of  which,  it  may  be  presumed,  rendered  the  possession  of  this 
particular  land  desirable  to  him.  He  had  been  in  possession  of  it  under  a  Peishgee 
lease  granted  to  him  by  the  Cazee,  which  in  terms  expired  in  August,  1855  :  but  he 
contended  that,  by  virtue  of  an  instrument  subse-[56]-quently  executed  by  the  Cazee 
for  securing  a  further  advance  of  Rs.  200,  he  was  entitled  to  retain  possession  until 
the  whole  of  wliat  was  due  to  hiui  had  been  paid  off".  The  Cazee,  on  (he  other  hand, 
treating  the  interest  of  Mr.  Inglis  as  determined,  had  on  the  16th  of  Augu.st,  1855, 
granted  a  lease  of  the  lands  for  four  years  to  one  Mr.  Sweetland,  as  Agent  for  Moran 
and  Co.,  a  European  firm,  which  seems  to  have  been  rivals  in  trade  of  Mr.  Inglis. 
The  result  was  probably  a  state  of  things  not  infrequent  in  India — viz.,  that  in  which 
two  European  speculators  are  striving  in  competition  with  each  other  to  obtain  land 
from  a  native  proprietor,  and  the  native  is  playing  fast  and  loose  witii  both  of  them. 
On  the  10th  of  Assin,  1262,  B.S.,  corresponding  with  the  24th  September,  1855,  Mr. 
Inglis's  Agent  presented  a  petition  in  the  Magistrates'  Court,  stating  his  principal's 
title  to  the  land,  and  the  lease  to  Sweetland,  and  praying  for  the  intervention  of  the 
Magistrate  on  the  ground  of  an  apprehended  afl'ray.  And,  on  the  preceding  day, 
the  Cazee  filed  a  petition  in  the  Judge's  Court,  stating  the  loss  of  his  Boat  containing 
his  official  and  private  seals,  his  Register  Book,  and  other  property  ;  and  insinuating 
that  they  had  been  abstracted  and  concealed  by  the  contrivance  and  machinations 
of  the  Amlah  of  Inglis,  resident  at  a  place  called  Chattuok.  This  petition  did  not 
conclude  with  any  prayer  for  relief,  but  ends  with  this  statement: — "  I,  by  way  of 
precaution,  submit  this  petition  reporting  the  matter  as  stated,  and  am  engaged  in 
search  of  the  property.  I  will  submit  a  detailed  account  of  whatever  may  come 
to  light  hereafter.''  So  stood  things  immediately  before  the  execution  of  the  Deed 
of  sale.  In  speaking  of  what  next  occurred  [57]  it  will  be  convenient,  when  a  date 
is  mentioned,  to  use  the  Hindoo  motith  Assin,  which  covers  the  whole  of  the  trans- 
actions. 

The  Deed  of  sale  was  executed  on  the  26th  of  Assin  at  Chattuck,  in  the  House 
of  one  Brijomohun,  the  Dewan  or  native  Manager  of  Mr.  Inglis  at  that  place. 

On  the  following  day,  the  27th  of  Assin,  the  Cazee  filed  a  petition  in  the  Magis- 
trates' Court,  which  contained  the  following  statement  of  the  circumstances  under 
which,  as  he  alleged,  the  Deed  had  been  extorted  from  him. 

That  on  the  .^rd  of  Assin  he  left  Sylhet  in  a  Boat,  taking  with  him  his  official  and 
private  seals,  his  Registrv  Book,  two  gold  mohurs,  etc.     On  the  wav  he  received  in- 
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formation  of  the  loss  of  an  Elephant,  from  his  zemindary  at  Pharrar  Poonjee,  and,  in 
order  to  seek  for  and  trace  out  the  Elephant,  he  went  to  that  place,  which  he  reached 
on  the  6th  of  Assin.  He  met  there  one  Dhuneeram  Doss,  an  Agent  of  Mr.  luglis, 
■who,  after  welci.min?  him  with  news  of  the  recovery  of  the  Elephant,  took  him  to 
his  lodgings  and  gave  him  Betel  and  Tobacco.  On  Lis  return  to  the  Ghaut  he  found 
his  Boat  and  pro|)erty  gone.  On  this  Dhuneeram  Doss  took  him  back  to  his  lodgings, 
and  promised  to  find  the  Boat,  but  returned  in  the  evening  with  40  or  50  armed 
Khashoivs,  who  ultimaiely  were  reinforced  by  400  or  500  clubmen.  His  companions 
were  arrested,  imjirisoned,  beaten,  and  oppressed.  He  himself  was  told  that  Mr. 
Ino-lis  was  very  angry  with  him  for  having  granted  the  lease  to  Mr.  Sweetland,  and 
that  there  was  no  chiince  of  his  saving  his  life  unless  he  would  sell  the  property  to 
Mr.  Inglis.  On  the  next  day  Dhuneeram  Doss  again  [58]  visited  liim,  and  told  him 
that,  unless  ho  agreed  to  sell  the  property,  he  would  not  get  back  his  Boat  and  pro- 
perty, nor  would  he  be  able  to  save  his  "honour.  Under  tliis  pressure  he  promised 
that  "after  his  return  home  he  would  "  in  some  way  or  another  get  back  the  lease  to 
Sweetland  and  sell  to  Mr.  Harry"  He  then  returned  home  in  another  Boat,  and 
presented  his  petition  of  the  9th  Assin  in  the  Judge's  Courts  Some  days  afterwards 
he  again  left  Sylhet  in  the  company  of  Biddyanund  Rai,  the  Mookhter  of  Inglis, 
went  to  Chattuck,  where  he  fell  into  the  hands  of  Dhuneeram  Doss  and  Brojomohun 
Dewanjee  and  others,  who  told  him  that  unless  he  would  sell  the  mehal  to  Mr.  Harry 
and  receive  back  his  property  he  would  not  be  able  to  recover  the  latter  or  return 
home  without  risking  his  life  and  honour.  They  kept  him  under  restraint  for  four 
or  five  days,  and,  finally,  on  the  26th  of  Assin,  compelled  him  to  put  his  signature 
to  the  Deed  of  sale,  on"  which  they  had  already  put  the  impression  of  his  private 
seal.  Tliey  then  returned  his  property,  with  some  .slight  exceptions,  and  released 
him  from  confinement.  After  detailing  all  these  outrages,  the  petition  prayed  the 
Magistrate  to  cause  a  local  investigation  to  be  held  ;  to  have  the  Houses  of  the  parties 
implicated  searched  for  the  property  said  to  be  missing ;  to  call  for  and  consider  the 
forged  Deed  of  sale  which  they  had  thus  forcibly  got  signed,  and  to  i.s.sue  an  Order 
suspending  its  registration.  The  Magistrate,  on  the  19  of  October,  1855,  made  an 
order  for  a  local  investigation  by  the  Darogahs  therein  named. 

In  the  other  proceedings  which  followed  on  tlie  execution  of  the  Deed  there  seems 
to  have  been  some  delay,  which  is  probably  to  be  accounted  for  by  the  [59]  fact,  that 
at  that  season  aU  the  offices  were  closed  for  the  Doorga  Pooja  holidays. 

On  the  14th  of  November,  1855,  the  Deed  was  registered  on  the  appearance  of 
Biddyanund  Rai,  describing  himself  as  the  Mookhter  of  the  party  executing  and  on 
t"he  usual  evidence  of  execution.  By  a  petition  presented  on  the  following  day  the 
Cazee  protested  against  the  registration. 

On  the  IStli  of  December,  1855,  the  Magistrate,  pronouncing  it  to  be  one  of  the 
grossest  cases  that  had  ever  come  before  him,  dismissed  the  Cazee's  complaint,  and  by 
another  and  substantive  proceeding  fined  him  Rs.  200  for  having  brought  a  false 
charge.  Tlie  first  of  these  Orders  was  affirmed ;  the  latter  was  reversed  on  appeal 
by  the  Zillah  Judge  on  the  23rd  of  January,  1856. 

That  the  Cazee  should,  after  this,  have  delayed  to  bring  the  present  suit  for  nearly 
six  years,  is  a  circumstance  which,  if  unaccounted  for,  would  raise  a  strong  inference 
against  the  truth  of  his  case.  But  this  delay  is  in  some  measure  explained  by  the 
intermediate  litigation  which  took  place  touching  the  lease  to  Mr.  Sweetland,  and 
which  lasted  until  May,  1861.  In  the  course  of  that  litigation  to  which  the  Cazee, 
seeking  to  get  the  benefit  of  an  alleged  Ikrah,  in  which  Inglis  and  the  persons  claim- 
ing under  Sweetland  were  parties,  the  validity  of  the  Deed  of  sale  of  the  11th  of 
October,  1855,  came  incidentally  in  question,  and  was  affirmed  by  the  decree  of  the 
Principal  Sudder  Ameen  of  the  14th  of  May,  1861. 

Their  Lordships  now  proceed  to  consider  the  case  made  by  the  Cazee  in  the  present 
suit,  and  the  evidence  by  which  it  is  supported.  He  has  discarded  the  whole  story 
of  the  violence  to  which,  as  he  alleged  [60]  before  the  Magistrate,  he  was  subjected 
on  the  6th  and  7th  of  Assin.  It  was,  indeed,  incredible  that  one  on  whom  stich  out- 
rages had  been  perpetrated  should  return  a  few  days  afterwards  to  perform  the 
promise  which  had  been  extorted  from  him,  and  place  himself  again  in  the  power 
of  those  who  had  maltreated  him.  Moreover,  the  fact  that  personal  violence  was 
oifered  to  him  on  that  occasion  was  inconsistent  wath  the  statements  in  his  petition 
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of  the  9th  of  Assin.  He  does  not,  however,  lecoiiuneiKl  liiinself  to  credit  by  throwing 
over  the  more  improbable  portions  of  a  story  wiiich  liad  l>een  judicially  declared  to 
be  false,  in  order  to  make  the  rest  more  pliuisible.  His  case  iu  this 
suit  is,  that  the  adherents  of  Inglis  led  astray  the  Klei)inint  :  tliat  haviii;; 
thereby  brought  him  to  i'liarrar  I'oonjee.  they  (al>out  the  6th  of  Assin)  con- 
cealed his  Boat  and  the  property  therein  ;  that  afterwards,  and  in  order  to  get  his 
chattels  returned,  he  was  induced  to  go  to  Chattuck,  where,  on  the  26tli  of  Assin,  the 
creatures  of  Inglis  shut  him  up,  and  fraudulently  having  got  a  Deed  of  sale  drawn 
up  in  respect  of  the  Talooks,  desired  him  to  sign  it  :  that  although  ho  had  refused  to 
do  so,  yet  being  well  aware  that  there  was  no  chance  of  saving  his  life  and  reputation 
unless  he  attached  his  signature  thereto,  he  signed  and  left  it,  and,  proceeding  to  tlie 
Criminal  Court,  lodged  a  complaint,  which  had  been  dismissed.  The  gist  of  his 
case,  therefore,  is  still  duress  not  only  of  goods  but  of  person, — personal  restraint, 
and  danger  to  his  life  and  reputation.  And,  accordingly,  the  latter  part  of  the 
first  of  the  settled  issues  was  as  above  stated,  was  the  Deed  forcibly  taken  from  him 
l)y  Mr.  Inglis! 

Tiie  decrees  under  appeal  must  be  taken  to  find  this  issue  in  favour  of  the  Plain- 
tiff ;  and  either  to  [61]  rule  that  in  consequence  of  the  violence  done  to  him  he  was 
entitled  to  treat  the  Deed  as  a  nullity  and  to  recover  the  lands  without  returning 
the  consideration-money,  or  to  negative  the  fact  that  the  alleged  consideration  of 
Rs.  -tOOO,  was  paid  to  him.  They  do  not,  in  terms,  find  whether  he  did,  or  did  not, 
receive  that  sum. 

That  the  money  was  in  fact  paid  by  Inglis's  people,  and  received  by  the  Cazee, 
their  Lordships  on  the  evidence  have  no  doulrt.  The  payment  is  sworn  to  by  the  De- 
fendant's Witnes.ses,  and  they  are  confirmed  by  at  least  three  of  the  Plaintiff's  Wit- 
nesses, viz..  Cazee  Buksh.  Gholam  Hossein,  and  Kvmuruddee,  who  all  admit  that  the 
money  reached  the  Cazee's  Boat.  In  his  earlier  deposition  before  the  Magistrate, 
Gholam  Hossein  admits  this  fact  even  more  explicitly,  and  also  his  own  participation 
in  counting  the  money.  Nor  does  the  Cazee  any  where  expressly  deny  that  he  received 
the  money.  From  the  Magistrate's  Order  it  appears,  that  on  the  investigation  of 
his  complaint  lie  did  not  dispute,  if  indeed  he  did  not  expresslv  admit,  the  payment 
of  the  Rs.  4000. 

Again,  their  Lordships  are  of  opinion,  not  only  that  the  evidence  in  the  cause  falls 
very  far  short  of  proof  that  the  Cazee  was  subjected  to  personal  violence  of  the  nature 
and  degree  stated  in  the  plaint,  but  that  it  is  insufficient  to  warrant  the  general  conclu- 
sion that  the  Deed  was  forcibly  taken  from  him.  It  appears  from  the  testimony^ 
of  the  more  credible  Witnesses  jiroduced  by  him,  viz.,  Gholam  Hossein  and  Kumurud- 
dee.  that  so  far  from  being  "  shut  up,"  he  lived  two  days  or  more  during  which  the 
negotiation  was  going  on  on  board  his  Boat,  which  was  lying  off  the  Ghaut  at  Chat- 
tuck  :  that  he  passed  freely  from  his  [62]  Boat  to  and  from  the  House  of  Brijomohun 
the  Dewan  ;  and  that  he  was  in  communication  with  a  Jemadar  of  police,  who  would 
doubtless  have  protected  him  had  his  liberty  been  threatened.  These  Witnesses 
further  admit  that  on  the  first  day  of  the  negotiation,  and  before  there  was  any  show 
of  personal  violence,  he  agreed  to  grant  to  Mr.  Inglis  a  permanent  lease  of  the  land, 
though  he  refused  to  grant  a  putnee  one.  The  earlier  deposition  of  Gholam  Ma- 
homed, which,  as  made  receitte  facto,  is  far  more  trustworthy  than  the  testimony 
given  bv  him  in  this  suit,  contains  an  admission,  that  after  two  days'  negotiations, 
and  before  going  to  the  House  of  Brijomohun  for  the  la.st  time,  on  the  26th  of  Assin, 
the  Cazee  had  agreed  "  to  dispose  of  the  mehal  for  the  sum  of  Rs.  4000."  It  further 
admits  that  he  signed  the  Deed  and  handed  it  to  Kumuruddee  to  be  sealed.  The  only 
pressure  to  which  this  deposition,  if  taken  t-o  Ise  true  throughout,  shows  that  the  Cazee 
yielded,  was  the  fear  that  unless  he  signed  he  would  not  get  back  his  missing  pro- 
perty. The  statement,  that  though  he  had  told  the  Witness  that  he  would  not  have 
been  able  to  save  his  reputation  unless  he  affixed  his  signature  is  indeed  thrown 
in  at  the  end  of  the  deposition.  But  no  fact  which  renders  that  .statement  probable 
is  proved.  Against  this  testimony,  the  evidence  of  the  Witnesses  from  the  Bazaar 
is  worthless.  But  even  their  testimony  does  not  amount  to  proof  of  the  allegations 
in  the  plaint.  Their  Lordships  are.  therefore,  of  opinion,  that  the  Plaintiff  in  the 
suit  altogether  failed  to  establish  the  case  alleged:  and  that  the  evidence  in  the  suit 
was  insufficient  to  warrant  the  decrees  under  appeal. 
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Their  Lordships  need  hardly  remark  that,  in  [63]  coming  to  this  cone-lusion,  they 
liave  not  been  insensible  to  the  difficulty  which  they  always  feel  in  disturbing  the 
concurrent  judgments  of  two  Indian  Courts  upon  an  issue  of  fact.  They  observe, 
however,  that  they  have  not  here  to  deal  with  a  consistent  case  deposed  to  by  the 
Witnesses  for  the'Plaintiff,  and  contradicted  by  the  Witnesses  for  the  Defendant,  a 
case  of  which  the  determination  depends  on  the  credit  to  be  given  to  the  Witnesses 
on  one  side  or  the  other.  In  this  case  tiieir  Lordships'  conclusion  is  very  much  founded 
on  the  inconsistencies  and  imperfections  of  the  Plaintiff's  proofs.  Moreover,  the 
finding  of  tiie  Courts  below  is  inconsistent  with  the  result  of  the  investigation  of  the 
MagisU-ato,  held  iunnediately  after  the  transaction,  and  with  the  finding  of  the 
Principal  Sudder  Ameen,  already  adverted  to,  in  favour  of  the  validity  of  the  Deed. 
The  judgment  of  the  Zillah  Judge  contains  several  inferences  which  do  not  appear 
to  their  Lordships  to  have  been  warranted  by  the  facts  before  him,  and  it  treats  the 
Order  of  the  Magistrate  dismissing  the  complaint  of  the  Cazee  as  reversed,  whereas 
it  was  confirmed,  on  appeal.  The  judgment  of  the  High  Court  is  a  mere  statement 
that  the  Judges  of  that  Court  saw  no  reason  to  differ  from  the  finding  of  the  Zillah 
Judge. 

Tlieir  Lordships,  however,  regret  to  say,  that  they  are  by  no  means  prepared 
tn  affirm,  upon  the  evidence  before  therti,  that  the  conduct  of  Inglis  and  his  Agents 
throughout  these  transactions  was  fair,  honest,  and  straightforward.  The  De- 
fendant allowed  her  defence  to  be  conducted  so  as  to  leave  her  case  open  to  grave 
suspicions.  She  has  failed  to  explain  what  the  negotiation  really  wa.s  which  in- 
duced the  Cazee,  who  a  few  da3's  before  was  in  a  state  of  hostility,  to  make  the  [64] 
sale.  Brijomohun,  Dhuneeram,  and  Biddyanund,  Mookhter,  were  all  subject  to  the 
gravest  imputations,  yet  not  one  of  them  was  called  as  a  Witness  to  deny  the  charges 
against  him.  They  are  not  shown  to  have  been  dead  when  the  cause  v.as  tried  :  it  is 
jiretty  clear  that  Brijomohun  at  least  was  then  alive. 

Tliey  had  to  meet  not  merely  the  charge  of  violence,  but  the  imputation  of  having 
contrived,  by  means  of  the  abstraction  of  the  Cazee's  goods,  to  trick  him  into 
coming  to  Chattuck,  where  he  would  be  under  their  influence,  and  of  having  made 
the  detention  of  his  goods  the  means  of  pressure  upon  him.  From  the  latter 
imputation  they  have  certainly  not  relieved  themselves.  Nor  has  Biddyanund 
shown  by  what  authority  he  represented  himself  to  be  the  Mookhter  of  the  Cazee 
when  he  procured  the  registration  of  the  Deed.  The  non-delivery  of  tlie  title-deeds, 
upon  which  stress  was  laid  at  the  Zillah  Court,  seems  to  their  Lordships  to  be  a 
.circumstance  of  no  moment,  since  it  is  consistent  with  either  view  of  the  transaction  ; 
for  those  documents  are  not  likely  to  have  been  with  tlie  Cazee  at  Chattuck ;  and  his 
repudiation  of  the  Deed  followed  immediately  on  its  execution.  Nor  are  their  Lord- 
ships disposed  to  think,  that  the  consideration  for  the  purchase  was  at  the  date  of  the 
transaction  inadequate.  The  lauds,  whatever  be  now  their  value,  were  then  recently 
settled  ;  and  the  Peishgee  leases  afford  some  criterion  of  their  then  annual  value. 

Let  it,  however,  be  assumed  that  Inglis's  Amlah  entered  into  the  alleged  plot 
to  bring  the  Cazee  to  Chattuck  ;  that  they  caused  his  goods  to  be  abstracted  and  J 
made  the  execution  of  the  Deed  of  sale  the  condition  of  their  restoration  ;  and  that, I 
on  his  [65]  side,  he  agreed  to  sell,  and  executed  the  conveyance  in  order  to  get  back! 
his  goods,  but  with  a  mental  reservation  that  he  would  take  the  earliest  opportunity] 
of   impeaching  the  transaction.     The  testimony  of  his  most  trustworthy  Witness! 
scarcely  carries  the  case  beyond  this.     W'hat,  on  such  a  case,  would  be  his  rightslj 
The  contract  was  complete,  and  he  could  oidy  be  relieved  from  it  in  a  suit  properly] 
framed  for  that  purpose  upon  proof  of  facts  entitling  him  to  that  relief,  and  upon! 
the  terms  of  accounting  for  the  Rs.  4000,  with  interest.    Whatever  be  the  law  applied! 
to  such  a  transaction,  whether  it  be  the  law  of  England,  which,  in  this  case,  wasl 
the  law  of  the  Defendant,  or  the  Mahomedan  law,  which  was  the  law  of  the  Plaintiff, 
or  the  general  rule  of  equity  and  good  conscience,  which  was  the  law  of  the  Forum,' 
these  consequences  would  equally  follow.     The  Plaintiff  could  not  insist  that  he  was 
subjected  to  such  personal  duress  as  destroyed  his  free  agency,  and  entitled  hina  to 
treat  his  Deed  as  a  mere  nullity.     He  could  not  both  avoid  the  contract  and  retain 
the  money.     For  the  law  of  England  it  is  sufficient  to  cite  Sl-eate  v.  Beale  (11  Ad. 
and  El.,  p.  983),  or  Sheppard's  Touchstone,  ch.  IV.,  p.  61.     The  Mahomedan  law  on 
the  point  is  to  be  found  in  the  3rd  volume  of  The  Hedava  (by  Hamilton),  pp.  454-458. 
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The  Cazee,  however,  did  not  take  this  course.  He  sought  to  gain  an  advantage 
over  his  Opponents  by  making  the  transaction  tlie  groundwork  of  false  chiirpcs 
which  would  bring  them  within  the  scope  of  the  Criminal  law.  Whether  he  might 
have  succeeded  in  establishing  a  case  for  such  equitable  relief  as  is  above  suggested, 
their  Lordships  are  not  in  a  position  to  sav,  since  no  such  case  lias  been  alleged  or 
proved  before  them.  In  [66]  this  appeal  they  can  only  say,  that  he  has  failed  to 
prove  the  case  made,  and  that  liis  suit  ought  to  have  been  dismissed.  To  such  a 
case  the  rule  laid  down  in  llicl-xou  v.  l.tnidiard  (Law  Rep.  1,  ILL.,  324),  clearly 
applies. 

Tiieir  lordships,  therefore,  will  humbly  advise  Her  Majesty  that  this  ajipeal 
should  be  allowed,  that  the  decrees  under  appeal  be  reversed,  and  that,  in  lieu 
thereof,  a  decree  be  made  dismissing  the  suit  with  costs  in  both  of  the  Courts  below. 
Their  Lordships  would,  however,  further  reconunend  that  this  dismissal  be  without 
prejudice  to  any  question  as  to  the  lands  alleged  not  to  have  been  comprised  in  the 
purchase-deed,  or  to  the  title  of  any  person  other  than  the  Cazee,  or  those  claiming  as 
his  representatives.  Tliey  deem  this  reservation  to  be  necessary,  inasmuch  as  the 
evidence  as  to  any  lands  being  held  by  Mrs.  Inglis  in  excess  of  those  conveyed  l)y  the 
Deed  is  altogether  unsatisfactory;  and  a  claim  ajipears  to  have  been  advanced  by 
certain  members  of  the  Cazee's  family  under  a  title  alleged  to  be  prior  to  that  conveyed 
by  the  Deed,  which  was  not  tried,  and  could  not  have  been  tried  between  them  and  tin- 
Defendant. 


[67]  RAJENDRO  NATH  HOLDAR,— .4p/^Wfo«^•  JOCxENDRO  NATE  BANERJEE 

and  Others,— flM/wnrffnt.?  *  [Feb.  7,  S,  1871]. 

On  appeal  from  flir  High  Court  of  Judicature  at  Fort  William,  Bengal. 

A  Hindoo  Testatoi'  by  his  Will  gave  authority  to  his  Widow,  with  the  consent 
of  his  Mother,  to  adopt  a  Son  ;  in  pursuance  of  which  a  Son  was  adopted, 
and  the  other  provisions  of  the  Will  acquiesced  in  by  the  family  for 
twenty-seven  years,  when  a  suit  was  brought  by  one  of  the  Testator's  heirs 
claiming  the  estate  then  in  possession  of  the  adopted  Son,  on  the  ground 
that  the  adoption  was  invalid.  Held  (reversing  the  deoree  of  the  High 
Court  at  Calcutta),  that  although  the  Defendant  was  bound  to  prove  his 
title  as  adopted  Son,  as  a  fact,  yet  from  the  long  period  during  which  he 
had  been  received  as  adopted  Son,  every  allowance  for  the  absence  of 
evidence  to  prove  such  fact  was  to  be  favourably  entertained,  and  that  the 
case  was  analogous  to  that  in  which  the  legitimacy  of  a  person  in  possession 
had  been  acquiesced  in  for  a  considerable  time,  and  afterwards  impeached 
by  a  party,  who  hud  a  right  to  question  the  legitimacy,  where  the  Defendant, 
in  order  to  defend  his  status,  is  allowed  to  invoke  against  the  Claimant 
every  presumption  which  arises  from  long  recognition  of  his  legiti- 
macy bv  members  of  his  family ;  and  that  the  case  of  a  Hindoo, 
long  recognized  as  an  adopted  Son.  raised  even  a  stronger  presumption 
in  favour  of  the  validity  of  his  adoption,  arising  from  the  possibility 
of  the  loss  of  his  rights  in  his  own  family  by  being  adopted  in  another 
family  [H  Moo.  Ind.  App.  76,  77]. 

On  reversal  by  the  Judicial  Committee  of  the  decree  of  the  High  Court,  such 
costs,  as  were  allowed  by  the  practice  of  the  Courts  in  India  to  a  successful 
Plaintiff  suing  in  forma  pavperix,  and  paid,  were  ordered  to  be  restored 
to  the  Defendant  [14  Moo.  Ind.  App.  85]. 

As  the  heir-at-law  in  contesting  the  appointment  of  an  adopted  Son  had  a 
decree  of  the  High  Court  in  his  favour,  no  costs  of  appeal  were  given  on  such 
reversal  [14  Moo.  Ind.  App.  85]. 

In  this  appeal,  the  suit  was  instituted   in  the   Court  of  the   Principal  Sudder 

*  Present: — Members  of  the  Judicial  Committee,— The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Joseph  Xapier,  Bart.,  and  the  Right  Hon.  the 
Lord  Justice  James.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Aiueeii  of  the  24  Pci'^uiHialis  liy  the  first  Respondent  in  forma  pauperis,  against  the 
Appelhiiit,  and  the  otiier  Hespondents,  as  nominal  parties,  to  recover  a  moiety  of 
lauded  property  situate  at  [68]  Kalighat,  which  he  claimed  as  heir  of  one  Kalli 
Prosad  Holdar,"  on  the  ground  of  his  being  one  of  Kalli  Prosad  Holdar's  Sister's 
Sons.  The  Appellant,  and  such  of  the  Respondents  as  contested  the  suit,  denied 
his  title,  on  the  ground  of  Kalli  Prosad  Holdar  having  made  a  Will  disposing  of 
his  property,  which  instrument  also  empowered  his  Widow,  with  the  consent  of  the 
Testator's  Mother,  to  adopt  a  Son,  under  which  power  it  was  insisted  by  the  Appellant 
that  he  had  been  duly  adopted  by  the  Widow,  with  the  Mother's  consent. 

The  facts  and  points  raised  on  the  appeal  are  fully  stated  in  their  Lordships' 
judgment. 

The  case  was  argued  by  Mr.  J.  D.  Bell,  for  the  Appellant,  and  Mr.  Doyue,  for  the 
first  Respondent. 

Judgment  was  delivered  by 

Tiie  Right  Hon.  Sir  James  Colvile. — This  case  had  been  extremely  well  argued  on 
both  sides ;  but  their  Lordships  having  had  time  to  examine  the  evidence,  and 
having  now  weighed  the  arguments  on  both  sides,  have  come  to  a  clear  conclusion, 
that  this  appealought  to  be  allowed,  and  the  grounds  of  that  conclusion  I  am  now 
instructed  to  state. 

The  question  is  one  touching  the  right  of  succession  to  the  estate  of  one  Kalli 
Prosad  Holdar,  a  Brahmin,  who  seems  to  have  been  possessed  of  a  considerable 
estate,  including  certain  spiritual  rights  and  privileges  connected  with  the  worship 
of  the  Goddess  Kalee,  in  the  well-known  Temple  in  the  vicinity  of  Calcutta.  Kalli 
Prosad  Holdar  died  on  the  16th  Assin,  1244,  a  day  which  corresponds  with  some 
day  in  September,  1837.  He  left  a  Widow,  a  [69]  Mother,  and  four  Sisters.  The 
Mother  pre-deceased  the  Widow,  and  died  in  1855  ;  the  Widow  died  in  July,  1864. 
Of  the  four  Sisters,  two  are  dead  ;  one  of  them  without  issue,  the  other  leaving  a 
Daughter.  And  of  the  two  surviving  Sisters,  one  is  childless,  and  the  fourth  only 
has  male  issue,  namely,  the  Respondent,  Jogendro  Nath  Banerjee,  and  the  infant 
Respondent,  Kameeka  Nath  Banerjee,  and  these  two  persons,  if  Kalli  Prosad  Holdar 
died  intestate,  are  the  persons  who,  according  to  Hindoo  law,  would  be  entitled  to 
inherit  the  estate  in  succession  to  the  Widow. 

Shortly  after  the  Widow's  death,  in  1844,  the  Respondent,  Jogendro  Nath 
Banerjee,  suing  in  forma  jxitiperis,  commenced  this  suit,  in  which  he  claims  to 
recover  an  eight  annas  share  of  the  estate  from  the  Appellant,  who  claims  under 
an  adoption  by  the  Widow,  alleged  to  have  been  made  by  virtue  of  a  testamentary 
disposition  of  her  Husband,  and  from  the  other  persons  claiming  interests  in  the 
estate  under  that  testamentary  disposition.  The  infant  Brother  is  made  a  Defendant 
pro'  forma  on  the  record,  and  is  represented  by  his  Father  and  Guardian,  Kassee- 
puttee  Banerjee. 

The  appeal,  however,  has  been  argued  as  if  the  litigation  were  confined  to  the 
adopted  Son  of  the  Widow,  who  is  in  possession,  that  is,  the  Appellant,  and  the 
Respondent,  Jogendro  Nath  Banerjee  ;  and  in  that  point  of  view  it  will  be  con- 
venient to  consider  it. 

The  issues  are  these, — "  Whether  or  not  the  suit  is  barred  by  the  .Statute  of 
Limitations?  Wiether  or  not  the  Will,  the  Dan  Unnoomottee  puttro,  of  the  6lh 
Assin,  1244  B.S.,  alluded  to  in  the  written  siftte-[70]-ment  filed  by  the  Defendant, 
Rajendro  Nath  Holdar,  was  a  genuine  document?  if  so,  whether  the  Defendant  had 
been,  according  to  the  Shastras,  adopted  by  Matunginee  Dabea,  Widow  of  Kalli 
Prosad  Holdar,  deceased?  "  The  next,  whether,  in  the  event  of  the  aforesaid  Deed  of 
gift  being  not  proved,  the  Plaintiff  is  entitled,  under  the  Hindoo  law,  to  succeed  to  the 
estate  or  property  included  in  the  suit?  and  if  so,  whether  he  is  entitled  to  possess 
the  whole  estate  or  not  1 

Of  these  issues,  the  second  alone,  and  perhaps  only  part  of  the  second,  is 
material.  The  first  issue,  that  upon  the  Statute  of  Limitations,  was  originally 
determined  by  the  Principal  Sudder  Ameen  (Baboo  Koonjoo  Lall  Banerjee),  the 
Judge  of  the  Court  of  First  Instance,  in  favour  of  the  Defendant.  His  decision  was 
reversed  on  appeal,  and  it  has  been  candidly  and  fairly  admitted  at  the  Bar  by 
Mr.  Bell  that  it  is  impossible  to  impeach  tiiat  decision  ;  that,  according  to  the  authori- 
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ties  in  India,  tiiiio  wmiUl  tmly  liegin  to  run  airaiiist  the  first  Ri.'.>|)ondiMit  I'niui  the  date 
iif  the  Widow's  divith. 

Again,  the  tliird  issue,  it  may  l)c  assumed,  woukl,  it  it  were  neeessiiry  to  try  it. 
be  necessarily  found  in  favour  of  the  first  Respondent,  the  Phiintiff  in  the  suit, 
to  the  extent  of  the  interest  claimed  by  him  in  the  estate,  namely,  a  moiety,  or  ei<rht 
annas. 

With  respect  to  the  second  issue,  it  has  been  sufrgested  by  Mr.  Doyne  that  it  may 
admit  of  the  contention  on  his  part,  that  the  adoption  of  the  Appellant  was  invalid, 
because  it  was  not  made  with  the  consent  of  tiie  Testator's  Mother,  which  the  Will 
made  a  condition  precedent  to  an  adoption.  But  their  Lordships,  a«  they  have 
already  intimated,  do  not  consider  [71]  tliat  that  jioint  is  in  terms  open  upon  the 
issue,  the  latter  part  of  the  issue  being  "  whether  the  Defendant  had  been,  according 
in  tlie  Shastras,  adoiited  by  Matunginee  Daljea.  Widow  of  Kalli  Prosad  Iloldar, 
deceased."  Those  words  really  raise  only  the  question,  whether  all  the  ceremonies. 
and  whatever  other  requisites  the  Hindoo  law  has  made  essential  to  an  adoption, 
had  been  complied  with.  Their  Lordships  would  not  have  held  the  jiarties  strictly 
bound  to  the  terms  of  the  issue,  if  they  had  seen  any  trace  that  it  had  been  under- 
stood in  any  other  sense  in  the  Court  below.  But  they  cannot  tind  that  that  was  the 
case,  that  it  ever  was  raised  in  the  Court  below  that  the  Testator's  mother  had  not 
given  her  consent  to  that  adoption;  and  they  are  confirmed  in  this  by  looking  at 
the  grounds  of  appeal  which  were  filed  by  the  first  Respondent  in  the  High  Court  in 
which  he  takes  these  two  points  with  reference  to  the  adoption  :  ■  The  Lower  Court 
has  failed  to  consider  that  Matunginee  Dabea  had  no  right  to  adopt  under  the 
existing  Hindoo  law  of  adoption.  There  is  no  proof  to  show  that  the  ceremonies  and 
formalities  prescribed  by  the  Hindoo  law  were  legally  performed,  and  the  Defendant's 
adoption  ought  to  have  been  cancelled  on  that  score."  There  is  not  a  word  sug- 
gesting that  the  Testator's  Mother's  consent  had  not  been  given.  Under  these 
circumstances,  if  the  Mother's  consent  were  necessary  under  the  Will,  as  to  which 
their  Lordships  give  no  opinion,  it  must  be  presumed  that  that  consent  was  given. 

That  part  of  the  issue  which  relates  to  the  validity  of  the  adoption  according  to 
the  Shastras  was  found  by  the  Court  of  First  Instance  in  favour  of  the  Appellant. 
The  High  Court  has  intimated  no  opinion,  as  it  was  not  necessary  for  thean  to 
decide  that  point,  [72]  whether  the  judgment  in  that  respect  was  right  or  not  ;  but 
their  Lordships  have  heard  no  reason  whatever,  and  no  grounds  have  been  shown 
before  them  at  the  Bur.  for  impugning  that  part  of  the  decision  of  the  Principal 
Sudder  Ameen. 

The  sole  question,  therefore,  on  which  the  determination  of  this  apjieal  depends, 
is  the  validity  of  the  Dan  Lhinoomottee  puttro,  which  it  will  be  convenient,  as  it  is 
in  its  nature  testamentary,  to  call  in  the  observations  which  I  shall  hereafter  make. 
"  the  Will."  This  will  purports  on  the  face  of  it  to  have  been  executed  on  the  day 
of  the  Testator's  death.  The  effect  of  it,  so  far  as  it  is  necessary  to  read  the  passage. 
is  correctly  stated  in  the  judgment  of  the  High  Court.  The  Judges  say,  "  This 
Deed  "  (as  they  call  it),  "  it  will  be  observed,  gives  his  W''ife.  Matunginee  Dabea,  per- 
mission, with  the  consent  of  his  Mother,  Jeomoney,  to  adopt  one  Son.  It  makes  a 
present  division  of  his  property  into  seven  annas  and  nine  annas,  but  postpones 
the  enjoyment  of  it  by  the  parties  for  whom  the  several  .shares  are  intended,  until 
the  death  of  his  Mother,  who,  during  he;-  lifetime,  is  to  be  the  proprietor  and 
Manager  of  the  whole  sixteen  annas  of  his  property,  and  to  pay  his  debts  out  of  the 
nine  annas  share  and  other  expenses  of  maintenance,  etc.,  out  of  the  sixteen  annas. 
On  the  death  of  his  Mother,  his  four  Sisters  are  to  take  possession  of  their  seven 
annas  share,  and,  in  case  of  any  one  of  them  dying  childless,  her  share  is  to  descend 
to  the  children  of  the  other  .Sisters.  The  nine  annas  share  is  to  be  the  property, 
without  power  of  alienation,  of  Matunginee  Dabea  during  her  life,  and  after  her 
death  it  is  to  descend  to  her  adopted  Son.''  I  stop  there,  because  I  am  not  clear  that 
the  .ludges  have  really  given  the  true  [73]  construction  of  the  concluding  clauses 
of  the  Will  in  what  follows,  and  it  is  unnecessary  to  consider  whether  that  construc- 
tion is  right  or  not. 

The  earliest  production  of  the  document  was  within  ten  months  of  the  Testator's 
death,   in   August,    1S38.     In    that  month   Jeemoney,   the   Mother  of   the  deceased, 
came  forward  as  Executrix,  as  we  should  say,  under  this  W^ill,  claiuiiug  :o  )^e  su1>- 
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stituted  as  Decree-holder  in  a  suit  in  wliieh  her  Son  had  recovered  a  decree  in 
his  lifetime.  The  Widow  a]>peared  on  that  occasion  by  her  Mookhter  to  support  her 
Mother-in-law's  application.  The  Judge  seems  to  have  required,  or  the  parties  to 
have  tendered,  proof  of  this  instrument.  The  Writer  of  the  instrument  was  ex- 
amined, and  one,  if  not  two,  of  the  attesting  Witnesses  were  also  examined.  The 
evidence,  sucli  as  it  was,  seems  to  have  satisfied  the  Judge,  at  all  events  for  the 
purposes  of  the  application,  that  the  document  was  to  be  treated  as  a  true  document, 
and,  accordingly,  the  Mother  was  suWituted  as  the  Decree-holder. 

So  far,  therefore,  the  Widow,  who  was  the  heiress-at-law  of  the  alleged  Testator, 
was  supporting  the  alleged  testacy.  In  1844,  liowever,  there  seems  to  have  been 
some  change  in  her  disposition  in  that  respect,  and  some  disagreement  in  the  family, 
and  she  then  made  the  application  to  sue  in  pinna  pawperis,  in  order  to  assert  her 
rights  as  heiress-at-law.  She  appears  from  that  document  to  have  left  her  Husband's 
House  at  that  time,  and  to  be  residing  in  her  Father's  House,  where,  of  course,  she 
would  be  under  the  influence  of  parties  who  would  urge  her  to  assert  her  extreme 
rigiits,  and  if  they  considered  it  necessary  for  her  rights  to  do  so,  to  dispute  the 
Will.  Whatever  she  may  have  actually  done  after  that  in  the  [74]  suit,  does  not 
appear,  but  it  is  clear  that  in  1845  that  litigation  was  compromised,  and  she  reverted 
to  her  original  position  of  a  person  supporting  the  Will  and  taking  under  it.  The 
effect  of  the  compromise  was,  that  the  Will  was  admitted  as  the  foundation  of  the 
rights  of  the  family,  but  the  Mother  retired  from  that  position  in  which  the  Will 
placed  her,  of  being  Mookhter  of  the  whole  estate, — the  person  managing  the 
estate  with  whatever  beneficial  interest  that  management  might  give  her,  and 
supporting  the  whole  family  out  of  the  proceeds  of  the  whole  estate  ; — and  that  she 
thenceforward  agreed  to  be  entitled  to  receive  maintenance  only,  and  to  put  the 
Widow  in  the  possession  of  that  which  the  Will  gave  to  her  and  the  Sisters  in  im- 
mediate possession  of  that  which  the  Will  gave  to  them.  Now,  that  compromise  has 
betn  very  much  relied  upon  by  Mr.  Doyne  as  affording  an  argument  against  the 
validity  of  the  Will.  Their  Lordships  are  unable  to  accede  to  the  argument  which 
he  has  laid  before  them.  His  contention  is,  that  it  must  be  presumed  that  the  Mother 
would  not  have  agreed  to  those  terms  unless  she  knew  that  the  Will  was  a  false  docu- 
ment, and  was  afraid  of  its  validity  being  contested  in  open  Court.  But,  on  thr 
other  hand,  it  may  equally  be  said  that  the  Widow  would  not  have  agreed  to 
relinquish  her  claim  to  the  whole  estate  if  she  had  known  that  the  document  could 
not  be  proved  in  open  Court,  and  that  she  had  every  chance  of  gaining  her  suit. 
Without  imputing  such  a  motive  to  the  Mother,  it  seems  not  wholh-  unnatural  to 
suipose  that  she  might  be  guided  in  that  Ijy  the  advice  of  members  of  the  family, — 
that  they  might  have  put  before  her  that  the  estate  would  very  likely  be  wasted 
in  litigation, — that  the  proof  [751  '^^  ^  Hindoo  AVill,  when  a  true  document,  is 
always  an  uncertain  thing,  and  that  being  advanced  in  years,  and  having  her 
Daughters  put  in  possession  of  seven  annas  of  the  property,  her  position  would  not 
be  materially  worse,  and  that  she  might  fairly  agree  for  the  sake  of  peace  to  make 
<he  sacrifice  which  she  did  make.  On  the  whole,  their  Lordships  think,  that  it  is 
impossible  to  draw  any  conclusion  from  that  compromise  which  militates  strongly 
against  the  evidence  in  favour  of  the  Will. 

From  that  time  forth,  with  perhaps  one  exception,  the  family  appear  to  have 
acted  consistently  upon  the  Will.  This  compromise  was  filed  in  the  year  1845.  The 
adoption  was,  I  think,  in  1848  ;  but,  intertnediately,  there  are  several  proceedings 
both  before  and  after  the  adoption  in  which  all  the  family  put  forward  this  Will, 
claiming  under  the  Will :  and,  in  fact,  there  is  nothing  except  the  document  to 
which  I  am  now  aliout  to  refer  w-hich  shows  that  the  Will  was  questioned  by  any  of 
the  immediate  family  of  Kalli  Prosad  Holdar.  That  document  is  the  one  filed 
on  the  part  of  the  Respondents.  It  is  the  petition  of  the  Widow  when  a  party,  a 
relation  of  the  family  who  had  recovered  a  decree  for  costs  against  the  Mother. 
was  seeking,  after  the  Mother's  death,  to  get  these  costs  from  the  Widow  :  and  she. 
after  stating  that  she  had  no  connection  with  the  Widow  as  heir,  that  tiie  heirs 
of  the  Mother  were  her  Daughters,  no  doubt  does  in  the  second  paragraph  of  her 
petition  speak  of  having  been  induced  to  consent  to  a  division  of  the  whole  sixteen 
annas  by  collusion.  But  this  document  is  filed  in  the  Court  by  her  Mookhter  :  it 
does  not  seem  to  have  been  signed  by  her,  and  their  Lordships,  "considering  that  in 
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this  very  document  [76]  she  describes  herself  as  the  Mother  and  Guardian  of  tlie 
Son  adopted  under  the  Will,  cannot  ascribe  any  importance  to  it,  or  suppose  tiiat 
this  statement  is  anything  hut  one  of  those  statements  which  a  native  Mookliter  is  so 
apt  to  put  in  without  much  regard  to  the  truth  of  what  is  alleged  in  it,  in  order  to 
gain  some  immediate  object  in  the  suit  in  which  it  is  tiled.  Tlie  adoption  took 
place  with  great  publicity  and  formality,  was  known  to  all  the  members  of  the 
family,  and  must  be  presumed  to  have  been  made  under  the  will. 

■\Ve,  therefore,  find  that  for  a  period  of  twenty-seven  years  this  Will  was,  with  the 
exceptions  I  have  mentioned,  acted  upon  and  recognized  In'  the  whole  of  ti>c  family 
of  Kalli  Prosad  Holdar,  and  that  the  legal  status  of  the  Appellant  was  acquired  under 
it  with  the  knowledge  of  all  the  members  of  the  fiimily.  If  the  document  had  lieen 
a  fabrication,  and  if  there  were  persons  who  might  have  intervened  and  have  con- 
tested the  Will,  the  presumptive  heir,  who  was  in  existence  Ijefore  his  title  was 
defeated  by  the  birth  of  the  present  contesting  Respondent,  might  have  come  forward 
in  one  way  or  another  and  contested  the  Will.  Tlierefore,  there  arises  from  all  these 
circumstances  a  very  strong  presumption,  which  their  Lordships  do  not  feel  them- 
selves at  liberty  to  disregard,  in  favour  of  the  Will.  No  doubt  these  circum- 
stances, as  the  law  stands,  are  not  conclusive  against  the  first  Respondent.  He 
has  the  right  to  call  upon  the  Appellant,  the  Defendant  in  the  suit,  to  prove  his  title; 
but  their  Lordships  cannot  but  feel  that  while  he  has  that  extreme  right,  every 
allowance  that  can  be  fairly  made  for  the  loss  of  evidence  during  this  long  period, 
bj'  death  or  otherwise^every  allowance  which  can  [77]  account  for  any  imperfec- 
tion in  the  evidence — ought  to  be  made  :  and,  on  the  other  liand,  that  in  testing 
the  crediljility  of  the  evidence  which  is  actually  given,  great  weight  should  be  given 
to  all  those  infeiences  and  presumptions  which  arise  from  the  conduct  of  the  family 
with  respect  to  the  Will  and  to  the  acts  done  by  them  under  the  Will.  The  case 
seems  to  their  Lordships  to  be  analogous  to  one  in  w-hich  the  legitimacy  of  a  person 
in  possession  is  questioned,  a  very  considerable  time  after  his  possession  has  been  ac- 
quired, by  a  party  who  has  a  strict  legal  right  to  question  his  legitimacy.  In  such 
a  case  tlie  Defendant,  in  order  to  defend  his  status,  should  be  allowed  to  invoke 
against  the  Claimant  every  presumption  which  reasonably  arises  from  the  long 
recognition  of  his  legitimacy  lay  members  of  the  family  or  other  persons.  The  case 
of  a  Hindoo  claiming  by  adoption  is  perhaps  as  strong  as  any  case  of  the  kind  that 
can  be  put  ;  because  when,  under  a  document  which  is  supposed  and  admitted  by  the 
whole  family  to  lie  genuine,  he  is  adopted,  he  loses  the  rights — he  may  lose  them 
altogether — which  he  would  liave  in  his  own  family  ;  and  it  would  be  most  unjust 
after  long  lapse  of  time  to  deprive  him  of  the  status  which  he  has  acquired  in  the 
family  into  which  he  has  been  introduced,  except  upon  the  strongest  proof  of  tlie 
alleged  defect  in  his  title. 

With  these  olaservations,  their  Lordships  proceed  to  consider  the  direct  evidence 
as  to  the  validity  of  this  Will.  They  do  not  propose  to  go  into  it  at  any  great 
detail.  It  was  fully  considered  in  the  first  instance  l)y  the  Principal  Sudder 
Ameen,  himself  a  Brahmin,  who  has  embodied  his  conclusions  in  a  judgment,  the 
careful  preparation  and  expression  of  [78]  which  seem  to  their  Lordships  to  be 
liighly  creditable  to  that  native  Judge.  He  came  to  a  clear  conclusion,  that  the 
Witnesses  who  were  called  bj'  the  first  Respondent  to  show  that  Kalli  Prosad  Holdar 
was  in  such  a  state  of  body  that  it  was  impossible  that  he  could  liave  executed  this 
Will,  were  persons  of  no  credit,  and  not  to  be  believed.  He,  also  weighing  all  the 
circumstances,  giving  weight  to  the  probabilities  of  the  case,  and  considering  the 
]iositive  testimony  which  had  been  adduced  before  him,  came  to  a  clear  conclusion 
that  the  Will  was  genuine  and  ought  to  have  Ijeen  affirmed.  T'pon  appeal  to  the 
High  Court,  the  learned  Judges  of  that  Court,  Messrs.  C.  Travor  and  F.  A.  Glover, 
for  reasons  which  they  have  not  recorded,  but  which  may  easily  be  presumed  to  have 
been  a  desire  to  examine  the  subscribing  Witnesses  for  themselves,  and  also  to 
exan^ine  the  subscribing  Witness  who  had  not  been  called  in  the  Court  below,  the 
Father  of  the  Respondent,  re-examined  the  three  Witnesses  w-ho  had  been  examined, 
and  examined  for  the  first  time  Kasseeputte  Banerjee.  Of  the  evidence  then  taken, 
it  may  be  said  that  the  AVitnesses  who  were  re-examined  do  not  appear  to  have  been 
in  any  degree  shaken,  and  the  cross-examination  of  one  of  them,  Shiboram  Cliatterjee, 
elicited  some  fuller  account  of  the  preparation  of  the  Will,  which  is  not  altogether 
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immaterial,  if  true,  to  the  Appellant's  case.  Of  the  evidence  of  Kasseeputtee 
Banerjee  it  is  sufficient  to  say  that  it  amounted  only  to  this,  that  though  his  name  did 
appear  upon  the  document,  it  iiad  heen  added  some  twenty  days  after  the  death 
of  the  Testator  at  the  insti.Lration  of  the  Mother,  who  told  him  that  the  arrange- 
ment was  for  the  Ijenefit  of  his  future  Son,  and  that  her  consent  was  necessary  to  any 
adoption.  He  docs  not  [79]  venture  to  express  a  conviction  one  way  or  the  other 
as  to  the  truth  or  falsehood  of  the  Will.  And  it  is  obvious  that  his  .statement,  taking 
it  in  the  most  favourable  sense,  that  he  merely  put  his  signature  at  that  time  to  a 
document  of  which  lie  had  not  witnessed  the  execution,  on  that  persuasion,  does  not 
entitle  him  to  very  much  credit.  If,  on  the  other  hand,  he  did  it  believing  the  docu- 
ment to  be  a  forgei-y,  he  would,  of  course,  be  entitled  to  much  less  credit,  and, 
therefore,  his  evidence  is,  not  that  upon  which  any  reliance  can  be  placed,  and  the 
Judges  of  the  High  Court  do  not  appear  to- have  grounded  their  judgment  upon 
it.  All  they  say  as  to  the  evidence  of  Kasseeputtee  Banerjee  is,  "  We  think  it  better 
to  form  our  opinion  on  the  merits  of  this  case  irrespective  of  anything  contained  in 
it.  Although,  notwithstanding  the  equivocal  position  in  which  he  stands  on  his  own 
showing,  we  are  inclined  to  think  that  there  is  some  truth  in  what  is  stated  as  to  the 
origin  of  the  Deed  now  before  the  Court."  That,  therefore,  may  be  left  out  of  con- 
sideration. 

Now,  if  the  two  judgments  are  looked  at  in  opposition  to  each  other,  it  would 
appear  that  the  learned  Judges  of  the  High  Court  have,  in  the  first  place,  differed 
somewhat  from  the  Principal  Sudder  Ameen  in  his  appreciation  of  the  probability 
that  such  a  document  as  this  should  have  Iseen  executed.  They  say. — "  As  the 
Principal  Sudder  Aineen  has  remarked,  it  is  contended  by  the  Plaintiff  that  that 
Deed  was  a  concoction  of  Kalli  Prosad  Holdar's  Mother,  Jeomoney,  who  fabricated 
it  to  provide  for  her  Daughters,  for  whom  a  Hindoo  Mother  has  greater  affection 
than  for  male  children,  and  that  it  was  only  to  quiet  the  Wife  that  nine  annas  of  the 
property  [80]  was  allotted  to  her :  whereas  by  the  Defendant  it  is  urged,  that  Kalli 
Prosad  Holdar's  four  Sisters  were,  according  to  the  custom  of  the  family,  married 
to  Koolin  Brahmins,  who  never  take  their  Wives  to  their  home  or  otherwise  maintain 
them;  that,  mindful  of  their  lielpless  situation  and  of  his  own  salvation,  he  made 
a  provision  for  the  former  at  the  same  time  that  he  provided  for  the  maintenance 
of  the  latter ;  and  that  as  a  dutiful  Hindoo  Son,  he  made  the  Mother  Manager 
and  proprietor  ;  that,  moreover,  Kalli  Prosad  Holdar's  income  was  about  Ks.  800 
a  year,  and  that  one-quarter  of  seven  annas  of  that  sum,  viz.  Rs.  85  per  annum,  was 
not  an  out-of-the-way  sum  for  each  of  his  Sisters.  There  is  no  doubt  that  this  Deed 
is  for  the  benefit  of  the  Sisters  of  Kalli  Prosad  Holdar,  and  that  it  is  only  in  case 
his  adopted  Son  has  issue  that  nine  annas  of  the  property  can  remain  away 
from  the  Sisters  or  their  heirs  eventually.  Without  going  so  far  as  saying  that 
there  is  an  antecedent  improbability  in  this  distribution  of  the  Testator's  property, 
the  Court  has  no  hesitation  in  saying  that  that  distribution  is  unusual.  A  permission 
is  not  given  to  the  Wife  to  adopt  more  than  one  Son,  and  the  adopted  Son's  patri- 
mony is  cut  down,  and  it  does  not  become  vested  in  him  until  after  his  Mother's 
death,  and  if  he  dies  issueless  the  property  goes  to  the  Testator's  Sisters  and  their 
heirs.  As  to  the  necessity  of  Kalli  Prosad  Holdar  providing  for  his  Sisters  married 
to  Koolins  by  a  Deed  of  that  sort,  that  is  not  so  apparent ;  whilst  they  live  in  the 
family  house  the  obligation  would  remain  on  Kalli  Prosad  Holdar  and  his  heirs 
to  maintain  them  and  their  children,  but  to  divide  his  estate  in  this  way  is  to  go 
lieyond  the  obligation  which  the  Hindoo  law  imposed  on  Kalli  [81]  Prosad  Holdar. 
Again,  the  Court  does  not  see  the  justice  of  considering  the  adopted  Son  a  stranger, 
and  of  contrasting  him  in  the  position  of  a  stranger  with  that  of  the  Testator's 
Sisters.  After  the  adoption,  the  adopted  Son  is  no  longer  a  stranger;  he  is  the 
person  who  procures  the  salvation  of  his  adopting  Father,  and.  therefore,  in  the  face 
of  so  great  a  benefit  accruing  to  the  Testator  from  the  Son  adopted,  any  permanent 
diminution  of  the  property  left  to  him,  even  to  the  amount  of  four  times  Rs.  85, 
equal  to  Rs.  3i0  a  year,  bears  the  semblance  of  injustice.'' 

On  this  it  is  to  be  observed,  that  the  principal  point  upon  which  they  differ  from 
the  Sudder  Ameen  is,  the  probability  of  the  provision  made  for  the  Sisters,  by 
giving  them  specific  shares  in  the  property,  instead  of  giving  them  mere  allowances 
I'or  maintenance;  and,  it  may  be  very  true,  as  the  learned  Judges  sav.  that  these 
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Sistevs  being  married  to  Koolin  Bralimius,  there  would  remain  the  obligation  on 
Kalli  Prosad  Holdar,  or  his  successors,  to  maintain  them.  The  wliole  question  was, 
however,  raised  before  the  Principal  Sudder  Ameen,  who,  a,s  a  liraiiinin,  is  at  least. 
as  likely  as  the  Judges  of  the  High  Court  to  know  what  a  Bralimin  would  Im-  likely 
to  do  in  those  circumstances,  and  he  has  expressed  an  opinion,  that  the  provision 
was  not  an  unnatural  one  for  the  Testator  to  make  in  tliose  circumstances.  Again, 
it  is  no  doubt  true  tliat  greater  i)ower  is  given  to  tlie  Mother  than  she  would  have 
naturally  under  tlie  Hindoo  law,  and  that  the  interest  of  the  adopted  Son  is 
postponed,  and  that  the  disposition  is  altogether  different  from  that  which  might" 
have  been  made  by  a  man  who  had  in  liis  mind  the  single  object  of  leaving  an 
adopted  Son. 

[82]  It  is  possible,  and  it  has  occurred  to  their  Jiordships.  considering  that  as  there 
is  evidence  which  points  to  the  provisions  of  the  Will  having  been  discusBed  a  day 
or  two  before  its  actual  execution,  and  to  the  relations  subsisting  between  the 
members  of  this  family,  there  may  have  been  something  like  a  compromise  in  the 
Testator's  mind,  namely,  tliat  there  may  have  Iieen  some  pressure  upon  iiim  on  tiie 
part  of  his  Motlier  to  make  a  larger  provision  for  his  Sisters:  wiiile  on  the  other 
hand,  that  he  was  anxious  to  carry  out  the  principle,  dear  to  every  Hindoo,  of  having 
an  adopted  Son,  and  that  the  actual  disjiosition  may  have  been  the  result  of  some  such 
a  compromise.  But  their  Lordships  have  to  observe,  that  they  are  not  dealing  here 
with  a  question,  whether  a  disposition  has  lieen  obtained  by  any  undue  influence 
or  under  anv  pressure,  but  upon  the  issue,  whether  this  document  is  a  fortrerv  or  is 
the  Will  of  the  Testator. 

Another  point  upon  which  the  learned  Judges  of  the  High  Court  liave  intimated 
some  dissent  from  the  Principal  Sudder  Ameen  was  the  credit  to  lie  given  to  two  of 
the  Witnesses  examined,  namely,  the  two  young  men,  Denonath  Holdar  and  Kohlas 
Chunder  Banerjee.  The  Court  observes,  "  We  do  not  believe  the  statement  of 
Denonath  Holdar  and  Koylas  Chunder  Banerjee  on  this  point.  They  were  both 
Boys:  no  intelligible  reason  is  given  for  their  lieing  at  Kalli  Prosad  Holdar's  House 
at  such  a  time,  and  the  evidence  before  us  as  to  the  duration  of  Kalli  Prosad  Holdar's 
sickness,  as  to  his  state  two  days  before  his  death,  and  as  to  his  state  on  the  day 
of  his  death,  even  if  it  be  credited,  does  not  admit  of  our  believing  at  the  same  time 
that  he  entered  into  those  explanatory  conversations  with  the  Witnesses,  which  in 
their  depositions  [83]  they  detailed."  The  observation  that  is  founded  upon  the  age 
of  these  two  Witnes.ses  might  have  some  force  if  this  document  wi^re  now  pro- 
duced for  the  first  time  and  tlieir  names  were  found  upon  it  as  subscribing 
Witnesses.  But  the  argument  is  all  the  other  way,  when  it  is  considered  that  the 
document  was  beyond  all  question  produced  in  18-38;  because  it  is  in  the  highest 
degree  improbable  that,  if  persons  were  concocting  a  forgery,  they  would  call  into 
their  councils  two  Boys  sixteen  or  seventeen  years  old,  who  would  be  manifestly,  from 
their  youth,  not  likely  persons  to  be  entrusted  with  the  secret.  They  have  given 
an  explanation  which  seems  plausible  to  the  Principal  Sudder  Ameen,  and  seems 
plausible  to  their  Lordships,  for  their  presence  on  that  occasion.  The  explanation 
is,  that  a  message  came  to  the  Father  of  one  of  them  to  go  to  the  House,  that  he  was 
prevented  by  business  from  going  to  the  House,  and  he  said  to  his  Son,  "  Will  you 
go?  "  The  Son  met  a  conipanion,  also  apparently  a  relation  of  the  family,  and  they 
went  together.  Tliere  may  be  some  little  exaggeration  as  to  the  amount  of  explana- 
tion given,  but  their  Lordships  see  no  reason,  as  the  Principal  Sudder  Ameen 
saw  no  reason,  why  their  statement  that  the  Testator  did  actually  acknowledge 
before  them  that   the  document  was  his  Will,   should   be  discredited. 

Therefore,  going  through  the  whole  of  these  two  judgments,  it  appear,'^  to  their 
Lordships  that  really  the  ratio  decidendi,  or  at  least  the  turning-point  in  the  minds 
of  the  learned  Judges,  was  the  impression  which  they  derived  from  the  inspection 
of  the  letter  "  M  "  (for  Munzoor.  or  confirmed).  Now,  that  point  was  not  taken  for 
the  first  time  before  the  High  Court.  The  suggestion  seems  also  to  have  been  made 
ill  ihe  [84]  Court  of  the  Principal  Sudder  iimeen,  and  he,  as  we  understand  his 
judgment,  thought  that  there  was  nothing  in  it.  Now,  with  great  respect  for  the 
knowledge  which  the  two  learned  Judges  of  the  High  Court  possessed,  as  their 
Lordships  doubt  not,  of  the  Bengalee  language,  their  Lordships  cannot  but  think 
that  upon  such  a  point  as  that,  the  native  Judge,  examining  a   letter  in  his  own 
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alphabet,  is  more  likely  to  be  a  eompeteut  Judge  than  the  two  European  Judges. 
But  independently  of  that,  it  appears  to  their  Lordships  to  be  a  very  unsafe  ground 
of  decision.  The  evidence  as  to  the  absolute  prostration  and  insensil^ility  of  the 
Testator  at  the  time  has  been  discredited.  No  doubt  the  Appellant's  own  Witnesses 
state,  that  he  i)ut  this  letter,  feeling  too  weak  to  write  his  name  at  full.  But  it  is 
impossible,  from  the  mere  inspection  of  the  letter,  as  it  appears  to  their  Lordships, 
to  be  able  to  predicate  with  any  degree  of  certainty  or  accuracy,  that  he  was  too 
weak  to  make  the  impression  with  his  pen  which  he  is  said  to  have  made.  It  is 
impossible  to  say  what  momentary  rally  of  strength  might  take  place  to  do  an  act 
of  such  brevity  as  that ;  and,  therefore,  their  Lordships  are  unable  to  give  to  that, 
which  is  after  all  merely  the  impression  of  these  two  Judges  derived  from  actual 
inspection,  the  weight  which  has  been  given  to  it.  They  cannot  but  think  (con- 
sidering that  the  evidence,  supported  as  it  is  by  the  presumptions  to  which  reference 
lias  been  made),  on  the  whole  greatly  preponderates  in  favour  of  the  genuineness 
of  this  instrument ;  that  the  mere  appearance  to  the  eyes  of  those  Judges  of  that 
letter  is  sufficient  to  outweigh  it;  and,  therefore,  their  Lordships,  however  great 
their  respect  for  the  judgment  of  the  High  [85]  Court,  feel  that  it  is  their  duty  in 
the  present  case  to  advise  Her  Majesty  to  allow  this  appeal,  to  reverse  the  judg- 
ment of  the  High  Court,  and  to  direct  that  in  lieu  thereof  an  Order  be  made  dis- 
missing the  appeal  to  the  High  Court.  The  party  having  sued  in  forma  pauperis, 
their  Lordships  will  further  recommend,  that  an  Order  be  made  dismissing  the  appeal 
to  the  High  Court,  with  such  costs,  if  any,  as  according  to  the  practice  of  that  Court 
are  given  to  an  Appellant  suing  in-  forma  patiperis,  and  the  repayment  of  any 
costs  that  have  been  paid  by  the  Appellant ;  and  their  Lordships,  considering  that 
they  are  dealing  with  an  heir-at-law  questioning  this  Will,  and  supporting  a  judg-1 
ment  which  has  really  been  in  his  favour,  setting  aside  the  Will,  are  not  disposed 
to  make  any  Order  as  to  the  costs  of  this  appeal. 


[86]  LALLA  BUNSEEDHUR,— J/>pe//owC;  THE  GOVERNMENT  OF  BENGAL,—] 

Respondents  *  [June  24,  26,  27,  1871]. 

On  appeal  from  the  Sudder  Deiixinny  Adawlut  at  Agra,  Korth-West  Provinces. 

A  Treasurer  of  a  Collectorate  was  found,  on  going  into  his  accounts,  to  have 
been  a  party  with  others  in  embezzling  Government  moneys  in  his  Col- 
lectorate. His  defalcations  ran  over  several  years.  A  surety  Bond  had 
been  given  for  the  Collectors'  acts,  and  the  Bond  was  renewed  three  times 
by  the  same  surety  during  the  period  the  Treasurer  was  in  office,  but  the 
surety  never  asked  for  the  old  Bonds  to  be  delivered  up  when  they  were  re- 
newed. Li  an  action  by  the  Government  against  the  Surety  to  recover  the 
amount  embezzled,  held,  that  the  renewal  of  the  Bonds  did  not  discharge  the  j 
Surety  from  his  liability  under  the  first  Bond,  as  the  renewed  Bonds  were  not] 
in  substitution  of  the  first  Bond. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment. 

The  appeal  was  argued  by  Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith.  for  the  Appel- 1 
lant:  and  Mr.  Forsyth,  Q.C.,  Mr.  C.  Pollock,  Q.C.,  and  Mr.  H.  C.  Merivale,  for  the] 
Bengal   Government. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  the  Lord  Justice  Mellish. — This  was  an  action  bi-ought  on  thei 
part  of  the  Government  of  Bengal  against  Lalla  Bunseedhur,  [87]  who  was  a  suretyj 
for  Sreekishen  Chowby  the  Treasurer  of  the  Mirzapore  Collectorate;  and  it  was] 
brought  to  recover  a  sum,  with  interest,  of  upwards  of  Rs.  60,000.     The  case  onj 

*  Present:  Members  of  the  Judicial  Committee, — rThe  Right  Hon.  Sir  James^ 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the  ' 
Lord  Justice  Mellish.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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tlie  part  of  the  Governiiieut  was,  that  between  the  years  184."i  and  184f<  the  'J'reusurer 
had  been  a  partj'  to  the  enibezzlenieiit  of  tlie  sums  of  money  in  quention.  Now,  the 
tirst  defence  that  was  relied  upon  was  a  defence  in  point  of  law.  "It  appears  that 
the  surety  Jionds  were  three  times  renewed.  The  Treasurer  occupied  that  i)osition 
for  a  period  of  eight  years.  The  ISonds  were  not  renewed  every  year, — they  were 
three  times  renewed,  and  in  the  other  years  the  Government  ditl  not  renew  tlie  iJonds, 
but  they  made  an  inquiry  into  the  sutHcieiicy  of  tlie  security.  'I'hc  first  point  tliat 
was  argued  on  the  [lart  of  the  Appellant  was,  that  by  tiie  renewal  of  tiie  Uonds,  each 
IJond,  as  it  was  renewed,  was  in  fact  a  novation,  so  that  no  action  could  anv  longer 
he  maintained  upon  the  old  Bond,  but  it  must  be  taken  that  by  an  exaniinalion  of 
the  accounts,  the  Government  had  satisfied  themselves  that  no  fraud  or  embezzlement 
liad  been  committed  up  to  that  time;  and  that  tiiough  they  did  not  give  \i\>  the  old 
Bond,  yet,  practically,  the  new  Bond  was  to  be  taken  in  lieu  and  satisfaction  of  the 
old  Bond:  so  that  the  surety  only  became  responsible  for  the  deficiencies  which 
might  take  place  subsequently  to  the  giving  of  tlie  new  Bond.  If  that  defence  was 
correct,  the  consequence  would  be  that  there  would  be  a  defence  to  all  except  any 
deficiencies  which  might  be  proved  subsequently  to  the  giving  of  the  la.st  Bond. 
Their  Lordships  are  of  opinion  that  tliat  defence  caiuiot  be  maintained.  It  rests 
entirely  upon  this,  that  we  are  to  infer  that  each  new  Bond  was  given  in  substitution 
for  the  old  [88]  one.  The  Sudder  Court  (consisting  of  Messrs.  M.  R.  Gubbins  and 
E.  M.  Wylly)  say  that,  in  their  judgment,  the  new  Bond  was  given  probably  under  a 
misapprehension  of  what  was  the  proper  construction  of  the  Orders  of  (iovernment, 
which  require  that,  from  time  to  time — in  fact,  annually — there  should  be  an 
examination  into  the  sufficiency  of  the  securities.  They  seem  to  have  tiiought  that 
made  it  necessary,  or,  at  any  rate,  desirable,  that  new  Bonds  should  be  given  ;  but. 
however  that  niaj'  be,  the  question  simply  is, — are  we  to  infer  that  it  was  intended 
to  discharge  the  old  Bond,  if,  after  the  giving  of  the  new  Bond,  a  discovery  was  made, 
though  unknown  at  the  time,  that  frauds  had  been  committed  during  the  time  that 
the  old  Bond  was  in  existence?  If,  indeed,  tlie  Government  had  known  of  the  frauds, 
that  would  raise  a  totally  dift'erent  question,  for  then,  of  course,  they  ought  to  have 
warned  the  surety,  and  not  allowed  him  to  go  on  by  giving  a  new-  Bond.  But  that 
is  not  contended.  It  is  not  suggested  that  until  the  year  1848,  when  the  discover}' 
was  made  by  one  of  the  parties  in  the  office  making  a  statement  to  the  Government, 
the  Government  had  any  suspicion  whatever  that  an}-  frauds  were  going  on.  The 
old  Bonds  were  never  given  up.  The  surety  did  not  ask  for  the  old  Bonds.  There 
is  nothing  to  show  that  he  had  any  idea  that  he  w-as  discharged,  or  that  he  had  a 
right  to  the  old  Bonds,  and  their  LordsJiips  think  that  the  explanation  given  by 
the  Sudder  Court  is  the  correct  one  ;  but  whether  it  is  correct  or  not,  tliere  is  nothing 
to  show  that  the  Government  intended  to  give  up  or  abandon  any  claim  that  tlie\' 
had  upon  any  of  the  lioiids.  Then  it  was  argued  that,  at  any  rate,  the  Government 
[89]  having  satisfied  themselves,  by  their  Collector,  and  by  the  examination  w-hicii 
they  made  of  the  accounts,  that  no  fraud  had  been  comniitted,  and  that  the  accounts 
were  correct,  the  new  Bonds  were  given  upon  the  faith  of  the  accounts  being  correct, 
and  that  they  are  to  be  estopped  from  saying  that  the  accounts  were  incorrect. 
There  does  not  appear  to  their  Lordships  to  be  any  ground  for  that  argument. 
There  must  be  such  gross  negligence  as  almost  to  amount  to  a  partici|iation  in 
the  fraud,  before  the  fact  of  the  Government  examining  into  the  accounts  and  not 
discovering  the  frauds  sooner  could  operate  as  a  discharge.  The  object  of  having 
securities  is,  that  if  secret  embezzlements  take  place,  the  Government  may  have  a 
security  upon  which  they  can  rely. 

Then  w-ith  respect  to  the  case  itself.  The  mode  in  which  tiie  alleged  frauds 
were  committed  is  stated  very  clearly  iia  the  judgment  of  the  Zillah  Judge  (Mr.  James 
Lean).  He  puts  it  thus: — '"  The  Government  asserts,  that  the  embezzlement  occurred 
in  this  w-ay,  viz.. — the  Treasurer  received  sums  of  money  on  account,  revenue  of 
villages,  etc.,  w-hich  he  did  not  pay  into  the  Government  Treasury,  or  enter  into 
his  Hindee  Siaha  ;  but,  in  connivance  with  the  Siaha  Navees  and  others,  entered  in 
the  Persian  Siaha  as  received  by  transfer,  although  there  wej'e  no  deposits  on 
account  of  the  said  villages,  etc.,  from  w-hich  payments  by  transfer  could  be  made, 
at  the  same  time  referring  in  the  said  Siaha,  and  also  in  the  receipts  he  gave  for 
tjie  said  sums  to  orders  issued  for  payment   by  transfer   from   lioiia  fide  deposits 
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relatiiii;  to  otliiT  villa;,'es,  CU-..  wliieli  iiayiiieiits  again  were  made  up  from  moneys 
paid  into  tlie  Government  Treasury  in  advance  on  account  of  other  villages,  etc., 
[90]  which  will  be  adverted  to  below.  Lalla  Hunseedhur,  in  his  answer,  does  not 
positively  deny  that  the  sum  sued  for  has  not  been  embezzled;  but  he  insists  that 
Sreekislien  Chowby  never  received  the  items  forming  that  sum,  or  they  would  be 
in  his  Ilindee  Siaha  ;  and,  moreover,  Irasals  have  not  been  adduced  to  show  that 
the  sums  were  sent  to  him  to  take  charge  of  ;  and  that,  in  short,  the  Persian  Umlali 
and  Tehseeldars  are  the  Embezzlers,  and  not  Sreekishen  Chowby.  I  consider  that 
the  statement  of  the  Government  proved  as  to  the  amount  embezzled.'' 

Now,  that  being  the  sort  of  charge  that  was  made,  it  was  strongly  argued  on  the 
part  of  the  Appellant,  that  it  was  proved  only  by  inadmissible  evidence;  and, 
indeed,  it  is  on  account  of  this  allegation,  that  the  charge  was  only  supported  by 
inadmissible  evidence,  that  their  Lordships  liave  been  induced  to  hear  this  case 
at  such  considerable  length  as  they  have  done,  because,  if  it  had  been  simply  an 
ordinary  case  in  which  it  was  a  pure  question  of  fact,  which  both  the  Courts  below 
had  agreed  on,  it  would  have  been  governed  by  the  ordinary  rule,  that  unless  it 
could  be  clearly  shown  that  the  Courts  below  had  made  some  plain  mi.stake,  the 
judgment  ought  to  be  affirme.d.  Now,  it  is  alleged  that  they  made  a  plain  mistake 
in  this  way.  That  there  was  a  great  deal  of  inadmissible  evidence,  to  which 
both  the  Courts  below  gave  weight — not  only  evidence  w-liich  was  inadmissible  by 
the  law  of  England,  but  evidence  which  ought  not,  in  fairness  and  justice,  to  be 
allowed  to  have  any  weight. 

That  alleged  improper  evidence  consisted  principally  of  this :  When  the  alleged 
frauds  w'ere  in  the  first  instance  discovered,  the  first  thing  which  w-as  [91]  done 
was  that  the  Collector  went  down  to  examine  into  the  matter,  and  to  examine  every- 
body who  could  give  any  information  upon  the  subject,  to  find  out  what  the  truth 
of  the  matter  really  was,  and  he  took  a  great  number  of  depositions,  and  no  doubt 
examined  those  persons  from  whom  he  thought  he  could  get  information  privatelv, 
when  neither  Sreekishen  Chowby  nor  Lalla  Bunseedhur  were  present.  Now,  cer- 
tainly, if  any  substantial  reliance  had  been  placed  upon  those  depositions — if  this 
case  could  not  be  proved  independently  of  them,  their  Lordships  would  have  been 
disposed  to  think  it  would  certainly  have  been  wrong  to  place  any  weight  upon 
their  evidence.  If  they  were  alive  (and  there  is  nothing  to  show  that  any  of  them, 
except  Sreekishen  Chowby  himself,  were  dead),  they  ought  to  have  been  called  at 
the  trial ;  and  to  rely  upon  an  ex  parte  deposition  of  a  Witness  who  might  have  been 
called  and  cross-examined  at  the  trial,  would  not  be  a  practice  that  their  Lordships 
would  at  all  agree  with,  or  think  that  any  weight  .should  be  given  to  their  deposi- 
tions. But,  as  respects  Sreekishen  Chowby  himself,  he  was  frequently  examined ; 
first  he  was  examined  by  the  Collector,  and  subsequently  he  was  examined  by  the 
Magi.strate,  and  then  afterwards  he  was  tried  and  found  guilty;  and  subsequently 
an  action  being  brought  (the  details  of  which  it  is  unnecessary  to  go  into  at  present), 
he  was  examined  again,  and  then  alleged  that  he  was  innocent.  Now,  their  Lord- 
ships do  not  consider  that  his  evidence  ought  necessarily  to  be  entirely  rejected. — 
it  probably  would  not  be  satisfactory  to  support  a  case  upon  an  admission  made 
by  him  alone,  if  the  other  evidence  was  not  sufficient  to  amount  to  .strong  evidence 
against  him  ;  but  if  there  is  strong  evidence  against  him.  then  probably  [92]  the 
examinations  (at  any  rate  the  examinations  before  the  Collector)  might  be  referred 
to  for  the  purpose,  at  least,  to  see  if  he  could  give  any  satisfactory  explanation  of 
the  charges  which  were  made  against  him. 

Then,  as  respects  those  depositions  which  their  Lordships  think  inadmissible, 
they  do  not  find,  on  carefully  considering  the  judgments  both  of  the  Zillah  Court 
and  of  the  Sudder  Court  (certainly  of  the  Sudder  Court),  and  their  Lordships  are 
disjjosed  to  think  of  the  Zillah  Court  also,  that  any  reliance  was  placed  upon  them, 
and,  therefore,  they  may  be  rejected.  The  real  question  is,  therefore,  first  of  all. 
taking  the  evidence  which  must  be  and  everybody  says  is  admissible,  how  does  the 
matter  stand?  There  are  three  things  to  be  made  out:  first,  that  there  was  an 
embezzlement;  second,  that  the  sum  embezzled  amounted  to  the  sum  claimed;  and 
third,  that  Sreeki.shen  Chowby.  the  Treasurer,  had  a  guilty  knowledge  of,  and  was 
a  party  to  those  embezzlements.  Now,  was  there  an  "embezzlement  of  the  amount 
claimed?     Upon  that  question  there  really  was  no  serious  dispute  in   tlie  Courts 
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below.  It  is  iliarged  plainly  in  the  plaint, — the  answer  does  not  in  ])laiii  tern)s 
state  there  was  no  enibezzlcment  at  all.  On  the  contrary,  in  the  very  first  answer, 
the  substantial  defence  is,  that  if  there  was  an  embezzlement,  Srcfkishen  Chowby 
was  not  a  party  to  it.  But  it  did  not  rest  there.  All  tlie  voluminous  documents 
with  wliicli  ihe  Government  supported  their  case,  the  Hill  of  disicivcry  havinjr  been 
tiled  previously,  were  open  to  examination  on  the  part  of  tiie  Di'feiidant. 

Thou  Accnuntants  were  called,  and  they  stated  what  the  result  nf  all  I  he  docu- 
ments was;  they  stated  [93]  that  they  did  show  a  deficiency  in  the  accounts  to  tlie 
amount  claimed, — tiiat  is  the  oidy  possible  way  in  wiiich  a  fraud  of  that  kind  can 
be  proved,  because  it  is  quite  imjiossiblo  for  tiie  Court  itself  to  }^i>  into  every  Kin-fle 
item  of  such  voluminous  accounts.  In  tliis  Country  it  is  tlie  practice  to  call  in  an 
Accountant,  who  goes  through  the  Hooks:  he  makes  a  sunuiiary  of  the  accounts, 
and  the  other  side  are  left  to  question  them,  and  this  case  was  conducted  in  that 
way.  Xow,  the  Appellant  appointed  persons  who  were  iierfcctly  competent  for  their 
duty,  lie  being  himself  a  large  and  extensive  Banker,  and  they  appear  to  have 
been  Clerks  of  his  own,  who  themselves  went  through  these  accounts,  and  after 
they  went  through  them,  they  were  asked,  did  they  want  any  more  docuincnts, — was 
there  anything  that  the  Government  could  pi'oduce  which  they  required?  They 
said  there  was  nothing  more.  They  were  examined.  Their  evidence  has  been  rea<l 
to  their  Lordships;  and  the  result  of  that  evidence  is  that  an  examination  of  all 
these  documents  tends  to  show  tliat*  there  was  an  embezzlement  .shown  by  these 
accounts  to  the  amount  stated.  But  the  Appellant  rests  his  defence  upon  this:  he 
says  these  accounts  do  not  make  out  that  .Sreekishen  Chowby,  the  Treasurer,  was  a 
party  to  the  embezzlement.  The  result  come  to,  from  an  examination  of  the 
accounts,  as  he  alleges,  is,  that  they  only  show  that  the  persons  who  kept  the  Persian 
accounts  liad  been  parties  to  the  embezzlement,  but  that  they  do  not  show  that  the 
Treasurer  had  been  a  party  to  it. 

The  question,  therefore,  in  their  Lordships'  opinion,  is  reduced  to  this:  Is  there 
satisfactory  evidence  that  Sreekishen  Chowby,  the  Treasurer,  was  a  party  to  these 
embezzlements?  and  that  also  in  a  great  measure  [94]  resolves  itself  into  this — is 
there  satisfactory  evidence  that  the  sums  in  question  were  received  in  cash  at  the 
Treasury  at  all?  for  if  they  were  received  in  cash,  then,  according  to  the  ordinary 
course  of  business,  the}'  were  handed  over  to  the  Treasurer  liim.self  :  and  inasmuch 
as  the  Persian  Clerks  never  handled  the  money,  it  is  impossible  to  see,  if  the  money 
really  was  brought  into  the  Treasury,  how,  by  any  manipulation  of  the  accounts, 
the  Persian  Clerks,  who  had  not  got  the  money,  could  ])ossibly  carry  out  these 
frauds  or  embezzle  the  Government  money  without  the  knowledge  and  assistance  of 
the  Treasurer. 

How  then  does  the  que.stion  stand  as  to  tlie  way  in  which  tiic  payments  were 
made?  The  actual  practice  was  this:  the  payments  were  either  made  in  money 
or  were  made  by  transfer  of  deposits.  When  they  were  made  in  money  from  the 
village  authorities,  an  autliority  to  receive  the  money  was  procured  to  show  that  it 
was  the  intention  of  the  person  who  had  the  money  to  pay  in  cash.  He  brought  the 
money  to  the  Treasurer.  The  practice  was,  that  it  was  carried  into  the  room  where 
the  Treasurer  was,  and  it  is  stated  by  one  Witness,  that  somebody  else  was  always 
there  with  him,  and  there  the  money  was  paid  over.  There  was  a  receipt  given, 
and  there  is  produced  a  form  of  the  receipt  for  such  cash  payment,  and  that 
formed  his  receipt.  Then  it  is  the  duty  of  the  Treasurer  to  see  that  that  amount 
of  money  is  entered  in  the  Hindee  account.  Then  it  is  also  taken  to  the  Persian 
Clerks,  and  they  have  to  enter  receipt  of  the  money  in  the  Persian  Books,  and  then 
the  receipt  has  also  to  be  taken  to  some  other  Clerk,  w-lio  enters  it  in  the  Dakhilla 
account-book,  [95]  and  then  the  receipt  (whether  before  or  afterwards  does  not 
clearly  appear)  is  signed  by  the  Treasurer,  and  that  is  given  to  the  person  who 
brought  the  money.  Then  it  would  appear,  that  he  takes  it  back  to  the  village 
authorities,  and  in  some  cases  the  village  authority  also  puts  liis  name  upon  the 
receipt. 

Now,  when  the  money  is  paid  by  a  transfer  of  deposits,  then  it  ajjpears  that 
these  deposits  either  may  be  in  the  Treasury  itself,  having  been  previously  paid 
in  cash,  or  they  may  be  in  some  other  Treasury,  as  at  Benares,  where  it  may  be 
more  convenient  to  the  landowner  to  make  his  payment.     If  that  is  the  case,  an  order 
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always  has  to  lie  got  from  the  Collec-tor  to  authorize  that  transfer  by  way  of  deposit, 
and  then  that  order  appears  to  be  brought  to  the  ofSce,  and  upon  the  authority  of 
that  order  the  transfer  is  made.  Now,  there  are  many  of  these  cases.  The  Court 
below  divided  them  into  three  lists,  and  for  the  present  reference  will  only  be  made 
to  the  tirst  class;  that  is,  where  the  receipts  were  actually  given.  Now,  in  these 
cases,  the  forms  of  the  receipts  are  set  out  in  the  record:  and  the  first  and  the 
strongest  evidence  against  the  Treasurer  is  this:  that  the  receipts  are  given  in  a 
form  which,  on  the  face  of  it,  appears  to  be  exclusively  applicable  to  a  payment  in 
money :  and  looking  at  the  form  of  the  receipt,  it  is  impossible  to  say  that  it  does 
not,  upon  the  face  of  it,  purport  to  be  a  receipt  for  money.  There  is  a  number,  and 
in  the  first  column  there  is  the  name  of  the  Mehal,  and  in  the  second  column  there 
is  the  name  of  the  Malguzar  on  whose  behalf  the  payment  is  made.  Then  there 
is  the  amount  received,  and  the  items  in  respect  of  which  it  is  paid.  Then  there  is 
the  [96]  date  upon  which  the  money  was  deposited,  which  plainly  means  the  date 
of  tlie  jiaynient,  which  is  the  30th  of  March,  1844,  upon  this  receipt  which  is  now 
before  us.  Then  there  is  the  name  of  the  person  through  whom  the  money  was 
deposited,  which  also  plainly  means  the  name  of  the  person  who  brought  the  money 
to  the  Treasury  and  paid  it  in;  and  then  there  is  the  date  upon  which  the  receipt 
was  given,  which  is  the  30th  of  March,  1844,  being  the  same  date  as  that  upon 
which  the  amount  was  paid.  This  is  writter^  out  in  Persian,  and  purports  to  be 
an  acknowledgment  of  the  receipt  of  cash.  It  is  signed  at  the  bottom  by  the 
Treasurer  himself,  with  a  memorandum  "  Rs.  743.  Received  by  transfer  by  a 
Perwannah,  No.  2669,"  in  the  particulai  one  to  which  we  are  referring. 

There  is  perhaps  some  little  difficulty,  or,  at  least,  their  Lordships  had  some 
difficulty  in  the  course  of  the  argument,  in  discovering  exactly  what  was  the 
mode  of  giving  a  receipt  when  the  payment  really  was  made  by  a  transfer.  Although 
there  is  perhaps  no  direct  evidence  of  what  the  form  of  it  was  when  the  payment  was 
made  into  the  Treasury  by  deposit,  whether  it  was  the  Treasury  at  Mirzapore  or 
the  Treasury  at  Benares,  no  doubt  some  receipt,  acknowledging  that  payment,  mu.st 
have  been  given.  Several  of  the  Witnesses  who  were  examined  upon  the  part  of  the 
Government  stated,  that  no  receipt  at  all  was  given  when  a  deposit  was  transferred, 
at  the  time  when  the  transfer  was  made.  In  the  judgment  of  the  Sudder  Court, 
which  appears  to  have  been  taken  principally  from  the  allegations  in  the  plaint, 
which  are  not  certainly  specifically,  if  at  all,  denied  by  the  answers,  it  is  stated 
that  at  some  time  or  other,  [97]  whether  the  practice  was  first  introduced  by  this 
particular  Treasurer,  or  whether  it  was  introduced  before,  is  not  perfectly  clear  : 
but,  at  any  rate,  upon  many  occasions  a  receipt  was  given,  but  that  alterations  were 
made  in  the  form  of  it,  as  one  would  suppose  would  be  the  case,  as  otherwise  it 
would  represent  what  was  positively  untrue  ;  and  that  it  would  contain  a  reference 
in  the  body  of  it,  not  merely  after  the  signature  at  the  end,  to  show  that  it  was 
merely  a  receipt  for  a  transfer,  and  that  no  money  was  paid  at  all  at  the  time  when 
it  was  given.  Therefore,  the  receipt  forms  the  fir.st  evidence,  and  very  strong 
evidence,  against  the  Treasurer. 

Then  that  is  confirmed  in  a  great  variety  of  instances  by  evidence  upon  the  part 
of  the  village  authorities,  the  Canoongoes,  who  say  that,  as  respects  those  villages, 
they  have  no  deposit  accounts, — that  it  was  the  ordinary  practice  to  pay  in  cash. 
That,  secondly,  confirms  the  statement  that  the  payment  was  in  cash.  Then  there 
is  no  entry  of  a  receipt  in  cash  in  the  Hindee  Siaha,  which  would  make  it  clear,  and 
which  in  fact  is  not  seriously  denied,  that  if  it  was  paid  in  cash,  beyond  all  question 
the  Treasurer  was  a  party  to  the  embezzlement.  Then  in  the  Persian  Siaha  they 
are  entered  upon  the  day  upon  which  the  payment  was  made,  and  it  is  very  im- 
portant TO  observe,  that  they  are  entered  as  paid  in  cash.  In  examining  the  items 
it  is  quite  plain,  that  in  the  body  of  the  Siaha  they  are  entered  as  paid  in  cash  : 
but,  of  course,  if  they  had  been  summed  up  in  the  abstract  of  the  day's  proceedings 
as  having  been  paid  in  cash,  then  the  amount  of  cash  in  the  Persian  Siaha  would 
have  difi'ered  from  that  in  the  Hindee  Siaha,  and  then  when  the  Collector  canie»to 
examine  [98]  the  Books  the  fraud  would  have  been  discovered  directly.  Therefore, 
though  they  are  stated  in  the  body  of  the  Persian  Siaha  as  received  in  cash,  yet  in 
the  summing  up  they  are  not  summed  up  in  the  cash  column,  but  they  are  summed 
up  as  a  part  of  those  sums  which  were  received  by  transfer  of  deposit."    We  also  find 
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in  these  Persian  Siahas  tliat,  day  l)y  diiy,  not  only  is  the  ultimate  liaiance  signed 
by  the  Treasurer,  but  the  pages  are  also  signed.  It  is  said,  that  he  does  not  under- 
stand the  Persian  language;  but  there  is  no  satisfactory  evidence  of  this,  and  it  is 
very  improbable  that  the  Persian  Clerks  should  have  dared  to  go  on.  Jay  l)y  day, 
making  those  false  entries  which  the  Treasurer  could  liave  discovered  at  any  time. 

Then,  besides  that,  there  was  another  Clerk,  who  kejit  a  Book  of  receipts,  called 
the  Dakliilla  accounts,  in  which  notliing  was  entered  except  jtayments  in  cash,  and 
in  which  we  find  these  entries  as  being  received  in  cash.  Now,  taking  into  con- 
sideration the  evidence  of  the  paj-nients  being  received  in  cash,  arc  we  to  believe 
that  the  Landowner,  or  his  Agent,  who  brought  tlie  money,  the  village  authorities, 
the  Persian  Clerks,  the  persons  who  kept  the  Dakliilla  Books  (of  whose  guilt  there 
is  no  evidence  whatever),  were  all  combined  to  cheat  the  Treasurer,  and  that  they 
siiould  succeed  during  this  long  period  of  years  in  cheating  the  Treasurer,  though 
at  the  very  time  they  cheated  him  they  brought  these  documents,  day  by  day,  to 
him  for  his  signature,  thus  giving  him  an  opportunity  of  detecting  them? 

Moreover,  if  one  looks  at  the  accounts  kept  at  the  time,  it  will  be  seen  tliiit  there 
is  no  reference  in  them  to  the  deposit  accounts  from  which  the  .sums  [99]  embezzled 
were  fraudulently  pretended  to  be  taken.  There  is  no  reference  to  them  in  the 
Hiudee  Sialia,  or  the  Persian  Siaha,  or  in  the  Dakliilla  Book.  The  only  place  in 
which  you  tind  any  reference  to  them  is  in  the  receipts  themselves  in  the  hand- 
writing of  the  Treasurer  himself.  There  j'ou  find  a  reference  to  the  alleged  transfer, 
and  that  is  not  denied.  It  is  admitted  by  the  Accountants  of  the  Defendant,  that 
in  reality  these  transfers  were  all  false  and  fictitious,  because  in  reality  they  were 
not  transfers  from  the  accounts  of  the  Landowner  who  made  the  paj'iuents,  but 
were  in  reality  transfers  from  totally  different  accounts  which  had  nothing  to  do 
with  these  particular  receipts;  but  being  afterwards,  as  it  appears,  made  up  in 
some  other  way,  which  it  is  not  necessary  to  inquire  into,  the  Courts  below  agreed 
in  the  belief  that  the  money  was  realh'  received  in  those  cases,  and  their  Lordships 
certainly  do  not  see  any  ground  at  all  for  differing  from  that  opinion. 

This  morning  Mr.  Forsyth  has  taken  us  through  two  selected  in.stances,  and  we 
have  examined  and  traced  these  two  cases  all  through,  so  as  to  enable  us  to  see  what 
was  the  effect  of  the  entries  ;  and  that  which  has  been  stated  has  been  proved  in  these 
cases.  We  have  not  thought  it  necessary  to  go  beyond  that,  nor  is  it  necessary  to 
consider  in  detail,  whether  there  is  suSicient  evidence  in  those  cases  in  which  the 
entries  are  not  produced,  but  only  the  copies  of  the  receipts.  Their  Lordships  must 
consider  them  as  copies  of  the  receipts,  nor  is  it  necessary  to  go  into  the  detail  of 
those  cases  where  no  receipts  at  all  are  produced,  because  it  is  quite  clear  that  the 
■whole  of  the  frauds  are  upon  one  system  from  beginning  to  end  ;  and  when  it  is  once 
shown  and  proved  that  [100]  there  were  frauds  to  this  amount,  and  how  they  were 
concocted  and  carried  out,  and  when  it  is  further  shown  clearly  from  certain 
instances,  that  there  is  evidence,  beyond  all  question,  that  the  Treasurer  was  a  party 
to  them,  the  inference  is  very  strong  indeed  chat  lie  was  a  party  to  all  the  frauds. 
It  never  could  be  believed  that  some  of  the  frauds  were  committed  with  the  know- 
ledge of  the  Treasurer,  he  receiving  the  money,  and  tliat  the  rest  of  the  frauds  were 
not  practically  committed  in  the  same  way. 

Uijon  these  grounds,  therefore,  their  Lordships  have  come  to  the  conclusion, 
that  the  judgment  of  the  Court  below  was  right,  and  that  it  was  fully  supported  by 
the  evidence,  and  hence  they  will  recommend  to  Her  Majesty  that  this  ai)peal  sliould 
be  dismissed  with  costs. 
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[101]    ANUNDOO    MOYEE    DOSSEE,  and  Others,— Appellants ;    DHONENDRO 

ClIUNDCR   MOOKERJEE,  and  Otiievs,— Respondents  *  [June  28,  29,  1871]. 

On  Appeal  from  the  Hiijh  Court  of  JiuUfature  at  Fort  William  in  Bengal. 

The  title  of  a  judgment  Creditor,  or  a  Purchaser  under  a  decree  sale,  is  not  on 
the  same  footing  with  respect  to  the  law  of  limitation  of  suits,  as  that  of 
a  Mortgagor,  or  one  claiming  under  an  alienation  from  the  Mortgagor 
[U  Moo.  Ind.  App.  111]. 

If  a  Purchaser  under  a  decree  sale  has  been  in  undisturbed  possession  for  more 
than  twelve  years,  without  notice  of  a  prior  subsisting  mortgage,  and  foi-e- 
closure  sale  made  thereon,  the  Ben.  Regs,  of  Limitation,  III.  of  1793,  sect.  14  ; 
II.  of  1S05,  sect.  3,  els.  2  and  3  ;  and  Act,  No.  XIV.  of  1859,  sect.  1,  cl.  12, 
apply  and  are  a  bar  to  a  suit  against  such  Purchaser  for  possession,  by 
l)arties  claiming  under  the  decree  sale  made  in  the  foreclosure  suit  [14  Moo. 
Ind.  App.  111]. 

A  foreclosure  decree  only  affects  the  interests  of  the  parties  to  the  suit  [14  Moo. 
Ind.  App.  109]. 

This  was  an  ejectment  suit  brought  by  the  Appellants,  the  Executrix  and 
Executors  of  Mutty  Lai  Seal,  deceased,  for  recovery  of  a  4  annas  and  16  gundahs' 
share  in  Pergunnali  Braknion  Bhomee,  in  ZiUah  Midnapore.  The  Appellants 
founded  their  claim  on  a  mortgage,  dated  the  14th  of  October,  1841,  alleged  to  have 
been  executed  by  Sree  Nath  Mullick,  also  deceased,  to  Mutty  Lai  Seal  and  another. 

The  plaint  filed  in  1861  stated,  that  Mutty  Lai  Seal  had  purchased  in  a  fore- 
closure suit  brought  against  the  representatives  of  Sree  Nath  Mullick  at  a  sale  under 
a  decree  made  in  November,  1852,  with  the  sanction  of  the  Master  of  the  lato 
Supreme  Court  at  Calcutta,  the  above  and  other  property,  alleged  to  have  been 
mortgaged  to  Mutty  Lai  Seal ;  and  it  was  further  stated,  that  Mutty  Lai  Seal  had 
been  put  into  possession  of  some  of  the  property,  but  that  the  Defendants  had  not, 
on  [102]  various  pretences,  given  possession  of  the  remainder  :  and  that  as  1  anna 
and  12  gundahs  of  the  4  annas  and  16  gundahs  of  Bralimon  Bhomee  had  been  sold 
for  Government  revenue,  the  Plaintiffs  sued  for  the  residue. 

A  written  statement  was  put  in  on  behalf  of  the  Defendants,  Mohesh  Chunder 
Mookerjee,  Sreeman  Chunder  Mookerjee,  Sreemutty  Dukheena  Kally  Debee,  Mutty 
Lai  Mookerjee,  and  Beharee  Lai  Mookerjee;  in  which  they,  amongst  other  things, 
submitted,  that  the  1  anna  and  12  gundahs,  share  of  Grokool  Nath  Mullick,  was 
purchased  at  auction  on  the  27th  of  April,  1843,  and  the  share  of  Sree  Nath  Mullick, 
viz.,  1  anna  and  12  gundahs,  on  the  26th  of  May,  1846,  in  the  execution  of  a  decree, 
and  were  since  held  by  them  ;  that  twelve  years  since  those  dates  had  elapsed  ;  and 
that  the  Plaintiffs  could  not  prefer  any  objection  to  the  possession  of  the  Defendants, 
they  having  held  the  same  in  undisputed  possession  for  more  than  twelve  years 
before  the  institution  of  the  plaint;  and  that' the  Plaintiffs'  claim  on  such  ground 
ought  to  be  dismissed.  They  further  submitted,  that  the  proceedings  in  the  late 
Supreme  Court,  could  not  be  used  in  any  way  as  interfering  with  or  lessening  their 
rights,  inasmuch  as  they  were  not  parties  to  the  suit  for  foreclosure.  That  at  tlie 
date  of  Mutty  Lai  Seal's  mortgage  Bond,  the  3  annas  and  4  gundahs'  share  held  by 
them,  had  been  attached,  and  were  afterwards  sold  in  execution  of  the  decree  suit : 
and  that  Sree  Nath  Mullick  had  not  the  power  of  mortgaging  such  attached  pro- 
perty, and  that  such  alleged  mortgage  was,  if  made,  invalid.  That  Sree  Natli 
Mullick  was  not  the  proprietor  of  more  than  1  anna  and  12  gundahs  of  the  Zemin- 
dary,  and  Gokool  Nath  Mullick  owned  1  anna  12  gundahs  out  of  3  annas  and 
4  gundahs,  held  by  the  Defendants,  and  that  Sree  Nath  Mullick  had  no  [103]  power 
even  to  mortgage  such  property,  and  that  any  claim  under  such  alleged  mortgage 
was   inadmissible.     And   it   was   further   submitted,   that   Muttv   Lai   Seal,   thougli 


*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  .lustice  James,  and  the  Right  Hon.  the 
Lord  Justice  Mellish.     Assessor, — Tlie  Right  Hon.  Sir  Lawrence  Peel." 
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cognisaiit  of  sucli  sale  under  flocieo,  did  not  make  known  to  tliu  I'uri-liasers  the 
existence  of  such  mortgage,  but  concealed  that  fact.  And  lastly,  that  tlie  Defendants 
claimed  under  a  bona  fidi  title,  and  were  in  possession  under  it  ;  and  tiiat  the 
Plaintiffs  had  instituted  the  suit  after  a  long  delay,  and.  tiierefore.  had  no  right 
to  maintain  the  same. 

The  other  Defendants,  Dlionendro  Chuuder  Mookerjee.  .ladul)in(iro  Mookcrjee, 
;ind  Ghonesham  Mookerjee,  as  Executors  of  tlie  late  Juggut  Chunder  Mookerjee, 
also  appeared,  and  put  in  their  written  statements,  setting  up  the  same  objections 
as  were  made  by  the  tirst-named  Defendants. 

The  Plaintiffs  in  tlieir  written  .statement,  in  reply,  stated  amongst  other  things, 
that  the  mortgage  relied  on  by  them  was  made  on  the  14th  of  October,  1811,  to  their 
Testator;  that  the  Defendants  in  their  statements  .showed  that  under  the  sale  iu 
execution  of  decree  they  had  purchased  •'!  annas  and  1  gundahs'  share  out  of  tlie 
mortgaged  properties;  and  that  such  sale  took  place  subsequent  to  tlie  date  of  the 
mortgage  and  the  rights  of  the  Defendants  under  the  sale  by  the  Supreme  Court 
were  destroyed.  And  they  submitted,  tiiat  as  the  Defendants  only  purchased  the 
right  of  Sree  Xath  MuUick,  their  possession  could  not  be  iield  valid  against  the 
Plaintiffs,  as  the  right  of  Sree  Nath  Mullick  iiad  terminated;  and  that  the  Defen- 
dants, therefore,  could  not  avail  themselves  of  the  objection  respecting  limitation. 
And  they  further  replied,  that  Sree  Nath  Mullick  having  acquired  his  own  sliare 
of  1  anna  \'l  gundahs.  and  also  the  1  anna  and  IL'  gundalis'  sharu  of  Gokool  Nath 
[104]  Mullick,  agreeably  to  the  agreement,  and  otiier  sliares  under  a  Will,  had 
mortgaged  the  same  to  the  Plaintiff's'  Testator. 

The  principal  points  in  dispute  between  the  parties  raised  in  the  Courts  in  India, 
and  on  appeal,  were,  first,  whether  the  suit  was  barred  by  the  Regulations  of  Limi- 
tation, the  Defendants  submitting  that  a  1  anna  12  gundas  sliare  of  the  property 
belonging  to  one  Gokool  Nath  Mullick,  a  deceased  Brother  of  Sree  Nath  Mullick, 
Lad  been  purchased  by  them  after  Gokool  Nath  MuUick's  death,  on  the  !7th  of  April. 
1843,  and  that  another  share  of  like  amount,  belonging  to  Sree  Xath  Mullick,  had 
been  purchased  by  them  on  the  ■26th  of  May.  1846,  both  purchases  being,  as  alleged, 
made  at  sales  held  in  execution  of  money  decrees  ;  secondly,  whether  the  decree  of  tiie 
Supreme  Court  was  binding,  as  affecting  the  two  shares,  or  either  of  them,  by  reason 
of  the  Defendants,  as  such  Purchasers,  not  having  been  made  parties  to  the  fore- 
closure suit  in  which  that  decree  was  made  ;  thirdly,  whether  the  mortgage  had  been 
iu  fact,  executed;  and.  lastly,  whether  the  Defendants  could,  after  the  decree  of  the 
Supreme  Court  establishing  the  mortgage,  dispute  the  mortgage. 

The  evidence  produced  did  not  satisfactorily  establish  the  alleged  mortgage  of 
the  14th  of  October.  1841. 

By  the  decree  of  the  Zillah  Judge,  Mr.  R.  H.  Russell,  dated  the  18th  of  July. 
!  862,  it  was  decided,  amongst  other  things,  tliat  the  suit  was  not  barred  by  tiie 
Regulations  of  Limitation;  that  the  Defendants,  the  Purchasers  of  the  pro|ierty 
M  hich  had  been  mortgaged,  stood  in  the  same  position  as  the  Mortgagor,  and  that 
Inng  possession  did  not  bar  the  Plaintiff's'  claim:  that  the  decree  of  the  late 
Supreme  Court,  and  the  sale  thereunder,  must  be  [105]  held  to  be  good  as  against 
the  Mortgagor  and  those  who  stood  iu  his  place:  that  such  decree  established  the 
mortgage,  and  the  non-pa^mient  of  the  consideration-money  for  the  same,  and  the 
Court  accordingly  decreed  for  the  Plaintiffs'  claim. 

On  a  review  of  judgment,  the  same  Judge,  by  a  decree,  dated  the  I'.lth  of  Sep- 
tember 1862,  held  that  though  with  respect  to  incumbrances  subsequent  to  mortgage, 
the  decree  in  the  foreclosure  suit  would  not  bind  subsequent  incumbrancers  prior 
to  the  filing  of  the  Bill  and  not  parties  to  the  suit,  yet  that  the  decree  did  bind  all 
Creditors  bv  mortgage,  or  judgment,  and  Assignees  of  the  equity  of  redemption, 
and  he  modified  his  former  judgment,  so  far  as  to  give  the  Plaintiff's  a  decree  in 
respect  of  the  .share  purchased  at  the  second  sale,  subsequent  to  the  filing  of  the  Bill, 
and  dismissed  the  suit  as  to  the  other  share  purchased  previously. 

On  appeal,  the  High  Court,  the  Justices  Norman  and  Jackson  presiding,  by 
their  final  judgment,  dated  the  12th  of  Sejitember,  1864,  decided  that  it  was  not 
jjroved  to  the  satisfaction  of  the  Court  that  the  mortgage  was  a  valid  and  subsisting 
security,  or  even  in  existence  at  all  at  the  date  of  the  death  of  Sree  Nath  Mullick, 
or  at  the  time  of  the  sales  of  the  property  in  suit  to  the  Defendants,     And  the  Court 
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further  held,  that  the  Defendants,  having  brought  the  share  in  question  subse- 
quently to  the  tiling  of  the  liill  for  foreclosure,  were,  as  regarded  that  share,  in  the 
position  of  Purchasers  pendente  lite,  and  Iwund  by  the  decree  of  the  Supreme  Court 
in  the  foreclosure  suit  ;  and,  lastly,  that  the  Plaintiffs'  claim  -p-as  barred  by  the 
Limitation  Act,  No.  XIV.  of  1859.  The  decree,  thereupon,  with  reference  to  the 
last-mentioned  share,  reversed  the  decree  of  the  Zillali  Judge,  and  dismissed  the 
suit. 

[106]  The  ajijieal  was  from  this  decree. 

Sir  l{.  Palmer,  (.^.C,  and  Mr.  Leith,  for  the  Appellants. — First.  We  submit, 
that  the  High  Court  ought  to  liave  affirmed  the  last  decree  of  the  Zillah  Judge,  so 
far  as  it  decided,  that  the  decree  in  the  foreclosure  suit  bound  the  Purcha.sers  under 
the  sale  of  the  property  which  took  place  pendente  lite.  In  Wallace  v.  Tin;  Marquess 
uf  Donegal  (1  Dr.  and  Wal.  461.  457),  the  effect  of  fe  pendens  on  a  Purchaser,  for 
valuable  consideration  is  considered;  and  The  Bishop  of  Winchester  v.  Faine  (11 
Yes.  194),  is  an  authority  that  subsequent  Mortgagees  of  the  equity  of  redemption 
are  bound  l)y  a  decree  of  foreclosure,  though  not  made  parties  to  the  suit.  Fisher 
on  the  Law  of  Mortgage,  p.  580  [2nd.  Ed.].  The  sale  was  made  in  a  suit  for  fore- 
closure of  a  mortgage,  and,  as  such  suit  was  instituted  prior  to  the  sale  under  which 
the  Defendants  claim,  they  were  bound  by  the  decree  in  that  suit  in  exactly  the  same 
manner  as  if  they  had  been  parties  to  the  suit.  The  Court  was  wrong  in  opening 
the  question  of  the  mortgage  transaction  between  Sree  Nath  Mullick  and  Mutty 
Lai  Seal,  which  had  been  established  and  carried  out  by  the  decree  of  the  Supreme 
Court  and  the  subsequent  sale  thereunder  to  the  latter.  Macpherson's  Law  of 
Mortgage,  p.  196  [5tli  Ed.].  The  evidence  of  the  due  execution  of  the  mortgage 
was  sufficient. 

Secondly;  the  Defendants  brouuht  at  tlie  execution  sales  in  1843  and  1846  only 
the  right,  title,  and  interest  of  the  judgment  Debtors  in  whom  previously  to  the 
year  1841  tfte  two  shares  purchased  were  then  vested,  but  they  had  mortgaged  the 
same,  with  the  rest  of  the  4  annas,  16  gundas,  as  one  entire  estate,  to  Mutty  Lai 
Seal,  which  mortgage. was  registered  in  1842. 

[107]  Lastly;  the  High  Court  wrongly  decided,  that  the  suit  was  barred  by 
limitation  under  Act,  Xo.  XIV.  of  1859,  sect.  1,  cl.  12,  as  the  cause  of  action  did  not 
accrue  to  Mutty  Lai  Seal,  from  whom  the  Appellants  derive  title,  until  he  became 
Purchaser  of  the  property  under  the  decree  of  the  Supreme  Court  in  the  fore- 
closure suit,  when  he  first  Ijecame  entitled  to  claim  and  enter  upon  possession  of  the 
estate. 

Sir  R.  Baggallay,  Q.C..  Mr.  J.  Cochrane,  and  Mr.  Pontifes,  for  the  Respondents. 
— There  was  no  proof  of  the  alleged  mortgage  of  the  14th  of  October,  1841,  relied  on 
by  the  Appellants.  [The  Lord  Justice  James:  Their  Lordships  are  of  opinion,  that 
there  is  not  sufficient  evidence  of  the  mortgage,  therefore,  the  foreclosure  decree 
founded  thereon,  as  afl'ects  third  parties,  is  not  sustainable.]  Even  if  such- a 
mortgage  really  existed,  the  present  suit  of  the  Appellants  is  barred  by  their  not 
having  proceeded  for  the  recovery  of  the  lands  in  the  plaint  mentioned  within  the 
twelve  years'  adverse  jjossessiou  when  the  cause  of  action  arose,  as  prescribed  bv 
sect.  14  of  Ben.  Reg.  III.  of  179-3,  II.  of  1805,  sect.  3,  els.  2  and  3,  and  Act,  No.  XIV. 
of  1859,  sect.  1,  cl.  12.  L'mnnath  Hoy  Chowdry  v.  Rookea  Begum  (7  Moore's  Ind. 
App.  Cases.  323),  Maharajah  Koowiir  Baboo  Nitras-ur  Singh  v.  Bahoo  Xund  Loll 
Singh  (8  Moore's  Ind.  App.  Cases,  199);  Dabee  Koomar  Bose  v.  Roy  Bi/i-tintnath 
Chowdree  (16  S.  D.  Dec.  1853.  210) ;  Baboo  Sheosuhye  v.  Baboo  Brinead  Singh  {ibid. 
21);  Puihchaniin  Bose  v.  Roy  Byl-untnath  Chowdree  (ibid.  546). 

[108]  Secondly.  Mutty  Lai  Seal  having  stood  by  and  allowed  the  Respondents  to 
purchase  the  property  without  having  given  notice  of,  or  even  alluded  to  the 
existence  of  his  pretended  mortgage,  the  Appellants  cannot  now  be  allowed  to 
impugn  their  titles  as  Purchasers. 

Thirdly,  the  Appellants  have  no  right  to  recover  the  property  in  suit,  inasmuch 
as  the  several  executed  attachments  gave  a  primary  lien  on  the  propertj  itself  as 
against  execution  of  decree  in  respect  to  a  third  party,  U nno poornn.  Dassea-  v. 
Gimga  Narain  Paul  (2  W.  R.  296) ;  Gobindnath  Sandyal  v.  Ram  Coomt^-  Ghose  (6 
W.R.  21) ;  Act,  No.  VIII.  of  1859,  sects.  240,  266. 

Judgment  was  pronounced  by 
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The  Right  Hon.  tlie  Lord  Justice  Jniiies-  In  this  case  their  LordKhipR  arc  of 
opinion,  that  the  judgment  and  diHice  of  the  Higli  Court  in  India  must  he 
affirmed. 

The  case  lias  been  argued  at  some  lenv'th,  and  several  inijiortant  questions  of  law 
and  of  jiractice  liave  been  di.scussed  before  their  Lordshijis.  The  suit  il.self,  luokiii<j; 
at  the  plaint,  scarcely  seems  to  raise  any  of  those  quest  ions.  The  suit  is  based 
entirely  upon  the  title  of  a  person  who  alleges  that  he  purcliased  under  a  decree  for 
sale,  which  flocree  was  made  on  the  15th  of  November,  lf<5i'.  The  eoiitentioii  liefore 
their  Lordships  at  first  was,  that  that  sale  was  made  in  a  suit  for  foreclosure  of  a 
mortgage,  and  that  that  suit  for  foreclosure  iiaving  been  instituted  prior  to  a  sale 
under  which  the  Defendants  claimed,  the  Defendants  are  bound  by  that  decree  for 
sale  in  exactly  the  same  manner  as  if  they  were  parties  to  the  foreclosure  suit. 

[109]  Their  Lordships  are  of  opinion,  that  tiiere  is  no.  foundation  whatever  for 
the  claim  so  put,  that  the  case  to  which  they  have  been  referred  to,  T/n  /iis/iop  uf 
Wiyirhester  v.  Paine  (11  Yes.  194,  201),  has  really  no  relation  to  a  case  of  this  kind. 
That  case  merely  deter)iiines  this,  that  where  there  is  a  suit  for  foreclosure  and  the 
Mortgagor,  a  Defendant  to  that  suit,  makes  a  voluntary  alienation,  pendin;;  the 
suit,  of  any  part  of  his  interest  in  the  equity  of  redenqition,  a  Purchaser  will  not  lie 
allowed  afterwards  to  institute  a  new  suit  for  a  new  foreclosure,  the  ground  being,  that 
if  that  were  permitted,  proceedings  in  a  foreclosure  suit  woidd  be  endless,  because 
every  day  a  fresh  alienation  might  be  made  in  some  i)arts  of  the  proceedings.  But 
that  was  simply  a  foreclosure  suit,  and  the  subsequent  Mortgagee  would  be  barred 
from  instituting  any  new  suit  in  the  Court  of  Chancery  for  the  purpose  of  enforcing 
the  equity  of  redemption.  But  no  suit  of  foreclosure  ever  proceeded  actively,  or 
ever  was  made  to  work  actively,  against  a  party  who  was  not  before  the 
Court.  That  case  simply  decides,  that  subsequent  Mortgagees  of  an 
equity  of  redemption  are  bound  by  a  foreclosure  suit.  This,  however, 
was  not  a  foreclosure  decree.  It  was  a  decree  for  sale,  and  a  decree 
for  sale  made  in  the  Supreme  Court  at  Calcutta  had  no  effect  whatever  in 
rem,  as  it  had  no  efi'ect  whatever  over  the  property  in  the  Mofussil.  The  decree 
for  sale  was  merely  a  decree,  in  substance,  that  tlie  parties  to  tlie  suit  should  concur 
in  conveying  and  selling  the  property  to  a  Purchaser,  and  no  such  decree  for  sale 
could  have  any  operation  whatever  upon  the  title  of  persons  in  the  Mofussil  who 
were  not  parties  to  the  suit.  Therefore,  it  appears  to  their  Loidships  that  the 
view  of  the  case  presented  [110]  to  them  based  upon  the  case  of  Tlie  Bislinp  of  Win- 
chester V.  Paine  [11  Ves.  194,  I'Ol],  has  really  no  application  to  the  subject  matter 
of  this  suit. 

But  the  Courts  below  did  go  into  the  title  anterior  to  the  sale,  and  upon  an 
investigation  of  that  title  the  High  Court  came  to  a  conclusion  in  favour  of  the 
Respondents.  Their  Lordships  think  it  right,  therefore,  to  some  extent  to  go 
into  the  matters  which  were  so  discussed  in  the  Cou.rts  below. 

Now,  one  of  the  questions,  and  the  most  important  question  in  their  Lordships' 
judgment,  conclusive  with  regard  to  the  matter  which  was  raised,  was  this  :  whether 
the  title  of  the  Defendants  was  anterior  to  the  title  of  the  Mortgagee  and  was 
anterior  to  his  mortgage?  Their  Ijordships  are  satisfied  upon  the  evidence,  that 
before  the  mortgage  was  made,  which  is  the  foundation  of  the  Plaintiffs'  title, 
whether  it  was  made  in  October,  1841,  or  whether  it  came  into  existence  some  time 
between  that  and  the  date  of  the  registration  of  the  mortgage,  which  is  the  only  thing 
before  them,  that  is  to  say,  the  registration  in  May,  1842  (whichever  date  be  taken), 
at  the  time  when  that  Deed  was  executed,  the  property  in  question  was  actually 
attached  under  a  decree  of  the  Court,  and  under  a  sale  in  pursuance  of  that  original 
decree,  and  of  that  execution,  the  title  of  the  Defendants  accrued  :  and  their  Lord- 
ships are  of  opiiiion,  that  the  title  of  the  Defendants,  independently  of  the  Regula- 
tions of  Limitations,  is  paramount  and  superior  to  the  title  under  the  Mortgagee. 

As  a  great  deal  of  argument  has  been  addressed  to  their  Lordships  upon  that 
question  in  respect  of  the  Regulations  of  Limitations,  their  Lordships  think  it 
right  to  add  that,  in  their  judgment,  if  the  attachment  under  which  the  title  of  the 
Defendants  was  derived  [111]  liad  been  posterior  to  the  mortgage,  still  the  Regula- 
tions of  Limitations  would  have  been  a  conclusive  liar.  Their  Lordshij)s  tiiink  that 
the  title  of  a  judgment  Creditor,  or  a  Purchaser  under  a  judgment  decree,  cannot 
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be  put  on  the  same  footing  as  the  title  of  a  Mortgagor,  or  of  a  person  claiming  under 
a  voluntery  alienation  from  the  Mortgagor.  Tliey  are  of  opinion,  that  the  possession 
of  a  Purchaser,  under  such  circumstances,  is  really  not  the  possession  of  a  person 
holding  in  priority  of  the  Mortgagor,  or  holding  so  as  to  be  an  acknowledgment 
of  the  "continuance  of  the  title  of  the  Mortgagee.  Tlie  possession,  which  the  Pur- 
chaser supposed  he  acquired,  was  a  possession  as  Owner.  He  thought  he  was 
accjuiring  the  absolute  title  to  the  property,  and  that  he  was  in  possession  as 
absolute  Owner.  Their  Lordships  are  assuming  that  no  notice  was  proved  of  the 
e.\istence  of  the  mortgage  title  given  to,  or  acquired  by,  the  Purchaser;  and  there 
being  no  such  notice,  they  are  of  opinion,  that  tlie  possession  of  the  Purchaser  was 
the  possession  of  a  person  claiming  to  be  Owner.  Under  these  circumstances  they 
are  of  opinion,  that  if  the  title  of  the  Mortgagee  to  enter  by  reason  of  a  default 
having  occurred  before,  had  accrued,  and  if  the  Purchaser  under  such  a  title  had 
been  in  possession  for  twelve  years,  believing  himself  to  be  howi  fide  Owner,  under 
a  claim  to  the  ownership  of  the  property,  and  not  being  in  possession  in  any  way 
as  Mortgagor  or  under  the  Mortgagor,  then  in  accordance  with  the  cases,  several 
of  which  iiave  teen  cited  to  their  Lordships,  and  probably  were  cited  in  Lidia, 
according  to  the  principle  of  those  cases,  which  their  Lordships  adopt,  they  are 
of  opinion,  that  the  suit  to  disturb  the  possession  of  such  [112]  a  Purchaser  ought 
to  be  brought  within  the  twelve  years  after  the  commencement  of  his  possession. 

Their  Lordships,  on  the  whole,  are  of  opinion,  that  the  judgment  of  the  Court 
lielow  is  correct,  and  they  will  humbly  recommend  Her  Majesty  that  the  appeal  be 
dismissed  with  costs. 


MUSSUMAT   THUKRAIN   SOOKRAJ   KOOYfk'R— Appelant ;   GOVERNMENT, 
BABOO  AJEET  SING,  and  Others,— Respondents  *  [July  1  and  3,  1871]. 

On  appeal  from  the  Gon/t-t  of  the  Financial  Commissioner  of  Oude. 

In  Oude,  before  its  annexation  to  the  British  rule,  a  Rajah  was  a  Talookdar  of 
a  large  Talook.  A  younger  branch  of  his  family  had  a  separate  Mehal  in 
the  possession  of  A.,  wholly  distinct  from  and  independent  of  the  Talook 
the  Rajah  possessed  as  representing  the  elder  branch  of  the  family.  The  Oude 
Government,  for  fiscal  purposes,  included  A.'s  Mehal  with  the  Rajah's  Talook 
so  that  the  Rajah  as  the  elder  branch  of  the  family  represented  A.'s  Mehal  at 
the  Court  at  Lucknow,  notwithstanding  that  A.  remained  in  undisturbed 
possession  as  absolute  Owner,  paying  through  the  Rajah  for  his  Mehal  a 
proportion  of  the  jumma  fixed  on  the  Talook.  This  relation  between  the 
Rajah  and  A.  subsisted  up  to  the  time  of  the  annexation  of  Oude  bj^  the 
British  Government.  While  the  Government  was  making  a  settlement  with 
the  Landowners,  and  A.  was  about  to  apply  for  a  distinct  settlement  of  his 
Mehal,  he,  and  after  him  his  Widow,  was  induced  by  the  Rajah  not  to  do  so. 
the  Rajah  in  Letters  fully  recognizing  A.'s  absolute  right  to  the  Mehal. 
After  the  suppression  of  the  rebellion  in  Oude,  and  the  Government  had  recog- 
nized the  Talookdary  tenure  with  its  rights,  a  provisional  settlement  of  the 
Talook  including  A.'s  Mehal,  was  made  witli  the  Rajah  ;  but  before  a  Sunnud 
was  granted  to  hitn,  Government  confiscated  half  his  estate  for  concealment 
of  Arms.  The  Rajah  suppressed  tlie  fact  of  the  trust  relation  of  the  Mehal 
of  A.,  and  contrived  that  it  should  be  included  in  the  half  part  of  the  estate 
the  Government  had  confiscated  ;  which  Mehal  the  Government  as  a  reward 
granted  to  Oude  loyalists.  A.'s  Widow  brought  a  suit  against  the  Govern- 
ment and  the  Grantees  for  the  restoration  of  the  Mehal  and  a  settlement. 
The  Financial  Commissioner  held  that  as  the  Rajah  was  the  registered 
Owner  of  the  Mehal  of  A.,   included   in   his   Talook,   it   had   been  properly 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the 
Lord  Justice  Mellish.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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forfeited.  Such  finding  reversed  uu  appeal,  on  tlie  ground  tliat  A.  wus  tlie 
acknowledged  cestui-  que  trust  of  the  Rajah,  and  that  A.'s  Widow,  as  equitable 
Owner  was  not  affected  as  lietween  her  and  the  Governmeut  by  the  act  of  con- 
fiscation of  half  the  Rajah's  Tak)ok. 

In  this  case  the  appeal  was  brought  from  a  decree  of  the  Financial  Commissioner 
of  Oude,  which  reversed  the  Orders  of  the  Commissioner  of  Fvzaliad,  [113]  and  of 
the  Deputy  Conunissioner  of  Gondah,  and  dismissed  the  Apjiellaiits  claim.  The 
Orders  and  decree  were  made  in  a  suit  instituted  l)y  the  Appellant  to  obtain  u 
settlement  with  her,  under  the  law  then  in  force  iii  Oude,  of  an  estate  called 
Deotaha,  in  the  District  of  Gondah,  and  province  of  Oude. 

There  was  no  dispute  as  to  the  facts  of  the  case,  and  the  only  question  was  as 
to  the  effect  on  the  Appellant's  previous  admitted  rights  under  a'sul>sequent  settle- 
ment of  the  lands  in  question  which  had  been  made  with  the  Talookdar,  a  relative  of 
the  Appellant,  and  of  certain  orders  of  Government,  relating  generally  to  the  land 
settlement  of  Oude. 

The  facts  were  these  :  — 

The  Appellant  was  the  childless  Widow  and  heiress  of  one  Kalee  Pershad  Singh, 
who  died  in  1856,  about  the  time  of  the  annexation  of  Oude  by  the  East  India 
Company.  Kalee  Pershad  Singh  was  the  representative  of  the  younger  branch  of 
his  family,  the  representative  of  the  elder  branch  being  Kissen  Dutt  Singh,  the  Rajah 
of  Bhinga. 

The  two  branches  had  long  been  wholly  separate  in  estate,  Kalee  Pershad  Singh 
being  possessed  down  to  his  death  of  the  estate  called  Det)taiia,  and  the  Rajah  of 
the  Talook  of  Bhinga.  The  Deotaha  estate  [114]  had  been  originally  acquired 
about  the  year  1798,  after  the  separation  of  the  two  brandies,  by  .luggut  Singli,  the 
Father-in-law  of  the  Appellant,  and  had  been  held  by  him  from  the  native  Govern- 
ment of  Oude  under  a  separate  and  independent  kabooleat  a,s  Talookdar  of  the 
estate. 

Juggut  Singli  died  about  the  year  1831,  leaving  a  Widow  and  an  adopted  Son, 
the  before-named  Kalee  Pershad  Singh,  who  remained  in  the  same  independent 
possession  of  the  estate  until  about  the  year  1836,  when,  in  consequence  of  the 
ksactions  and  oppressions  of  the  Officers  of  the  King  of  Oude  charged  with  the 
administration  of  the  District,  the  younger  branch  for  their  own  protection,  arranged 
to  hold  their  estates  in  nominal  subordination  to  the  elder  branch  and  to  have  them 
included  in  the  kabooleat  under  which  the  Rajah  of  Bhinga  held  his  estates  from 
the  Ckivernment  of  Oude.  Under  this  arrangement  the  revenue  charged  on  Deotaha 
was  paid  to  the  State  through  the  Rajah  of  Bhinga,  instead  of  direct  as  before,  but 
in  all  other  respects  the  management  and  enjoyment  of  the  estate  of  Deotaha 
remained  with  Kalee  Pershad  Singh  as  it  had  previously  been. 

By  two  Letters,  dated  the  7th  of  February,  1856,  and  the  Uth  of  January,  1859, 
it  appeared,  that  Kalee  Pershad  Singh,  just  before  his  death,  probably  in  con- 
sequence of  his  being  relieved,  by  the  annexation  which  was  then  declared,  from 
fear  of  future  exaction,  had  contemplated  applying  for  a  direct  settlement  of  his 
Mehal,  and  that  the  Appellant  in  1859  had  entertained  the  same  intention,  Init 
they  were  dissuaded  therefrom  by  the  Rajah  of  Bliinga,  who,  in  those  Letters  fully 
acknowledged  their  right  so  to  do,  [115]  but  suggested  that,  as  they  were  both  old, 
they  would  do  better  to  leave  the  protection  of  their  interests  to  him.  The  result 
was  that  the  Appellant,  after  her  Husliand's  death,  did  not  apply  for  a  direct 
settlement  with  her  of  the  Deotaha  estate,  but  allowed  matters  to  continue  as  before. 
No  Sunnud  was  granted  to  the  Rajah  of  Bhinga  or  kabooleat  taken  from  him 
embracing  the  Deotaha  estate,  but  it  appeared  that  a  summary  settlement  was 
made  with  him  in  1858-9,  which  included  the  Deotaha  estate,  but  no  disturbance  of 
the  Appellant's  enjoyment  of  that  estate  took  place. 

On  the  20th  of  June,  1859,  in  consequence  of  the  discovery  of  some  concealed 
Guns  in  the  premises  of  the  Rajah,  an  Order  was  issued  for  the  confi.scation  of  one- 
half  of  his  estates. 

The  Rajah,  it  appeared,  was  allowed  to  select  the  moiety  which  he  would  prefer 
to  part  with,  and  he  accordingly  pointed  out  for  confiscation  the  entire  Mehal  of 
the  Appellant,  which  was  thereupon  declared  confiscated,  together  with  138  villages 
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belonging  to  tlxe  Raj  all's  own  estate,  required  with  the  Deotahii  estate  to  make  up 
the  half  of  tlie  lands  iueludcd  in  the  summary  settlement  with  the  Rajah. 

Immediately  on  the  Apjiellant  learning  the  fraud  practised  on  her,  she,  on  the 
29th  of  August,  1S5'.),  put  in  a  petition  of  objection,  on  which  an  Order  was  recorded, 
that  as  the  Deotaha  estate  had  been  given  by  Government  to  one  Shahrada  Shaa  Deo 
Singh,  no  Order  could  be  passed  on  the  petition.  An  appeal  from  this  Order  of 
rejection  met  with  no  better  success,  but  as  in  the  meantime  it  appeared  to  have  been 
decided  not  to  give  the  Deotaha  estate  to  the  Shahrada,  a  different  reason  was 
given,  namely,  that  though  formerly  the  property  of  Juggut  Singh,  it  had  [116] 
been  for  some  years  included  in  the  kabooleat  of  Kissen  Dutt  Singh,  whose  estate 
had  been  confiscated. 

After  this,  orders  were  first  issued  for  settlement  in  supercession  of  Shahrada, 
with  the  Mukkudums  (or  heads  of  the  villages),  and  afterwards,  notwithstanding 
the  Appellant's  petitions,  by  an  Order,  dated  the  21st  of  October,  1859,  forty-two 
out  of  forty-six  of  the  Appellant's  villages  of  the  Deotaha  estate  were  given  aw-ay 
by  the  Government  of  Oude  to  loyal  Grantees.  Of  the  remaining  four,  three  were 
at  first  settled  with  A])pellant,  but  afterwards  the  settlement  was  cancelled,  and  the 
Appellant,  without  imputation  on  her  loyalty,  or  inquiry  as  to  her  complaints,  was 
stripped  of  the  last  fragment  of  her  estate  and  reduced  to  entire  poverty. 

On  the  10th  of  October,  1859,  Orders  were  issued  by  the  Governor-General 
confirming  the  settlement  made  with  the  Talookdars. 

For  some  time  after  the  confiscation,  it  appeared  that  the  Appellant  had  not 
been  allowed  to  take  legal  proceedings  for  the  assertion  of  her  right.  On  the  22nd 
of  November,  1864,  the  Deputy  Commissioner,  in  pursuance  of  an  Order  of  the  Com- 
missioner of  the  same  date,  called  on  the  Pergunnah  Canoongoe,  for  "  a  full  report 
of  the  history  of  the  Deotaha  estate,"'  and,  on  the  25th  of  January  following,  he 
embodied  the  report  so  obtained  in  a  memorandum,  which  he  forwarded  to  the 
Commissioner  of  Fy^abad.  Mr.  Simpson,  the  then  Commissioner  of  Fyzabad.  sent 
it  on  to  the  Financial  Commissioner,  with  an  expression  of  opinion  that,  as  the 
Deotaha  estate  had  been  included  in  the  settlement  of  the  Rajah  of  Bhiuga,  the 
Appellant's  claim  was  barred.  After  inquiries  by  the  Government,  the  Appellant 
[117]  obtained  permission  to  sue,  and  accordingly,  on  the  21st  of  July,  1865.  filed 
a  plaint  in  the  Court  of  the  Financial  Commissioner  of  Oude  against  the  Govern- 
ment and  the  Grantees  to  obtain  a  settlement  of  the  estate  of  Deotaha. 

The  Deputy  Commissioner,  Mr.  J.  S.  Ross,  having  taken  evidence  as  to  the 
Plaintiff's  statements,  and  having  satisfied  himself  of  the  truth  of  them,  on  the  29th 
of  August,  1865,  delivered  his  judgment,  which  concluded  in  these  terms  : — "  Under 
these  circumstances,  I  considered  it  proved,  that  from  the  13th  of  February,  1844,  to 
the  year  of  annexation,  the  Plaintiff's  Husband,  Kalee  Pershad  Singh,  enjoyed  the 
proprietary  right  in  the  Deotaha  Illaqua,  only  paying  the  Government  jumma  to 
the  Talookdar  of  Bhinga,"  and,  tlierefore,  recorded  a  decree  in  her  favour,  under 
rules  in  force  for  the  settlement  of  the  estate  (a),  plus  5  per  cent,  on  the  Government 
jumma,  payable  to  the  Talookdar  of  Bhinga  for  cost  of  collection. 

There  does  not  appear  to  have  been  any  appeal  or  objection  to  this  judgment, 
but  on  the  7th  of  September,  1863,  the  case  was  remitted  by  the  Commissioner  of 
Fyzabad,  in  order  to  have  the  statements  of  the  Defendants  more  formally  taken 
and  their  cases  tried  separately,  and  additional  inquiries  made,  which  appeared  to 
the  Commissioner  necessary  to  elicit  the  material  facts. 

In  accordance  with  this  Order,  the  same  Deputy  Commissioner  took  up  first  the 
Appellant's  case  against  one  of  the  Respondents,  Surubjeet  Singh,  in  respect  of 
village  Assoogpore,  one  of  the  villages  of  [118]  the  Deotaha  estate,  granted  to  him. 
The  Deputy  Commissioner  in  his  proceedings  referred  to  various  receipts  and  a 
Firman  "filed,  which  showed  that  Juggut  Singh  and  Kalee  Pershad  Singh  had  paid 
the  Oude  Government  the  revenue  of  the  Deotaha  estate  at  various  times,  and  he 
recorded  tliat  "  Surubjeet  Singh  appears  by  Agent.  Salar  Khan,  but  has  nothing  to 
say  apparently  in  refutation  of  the  documents  produced."     He  ended  his  minute 

(a)  The  rules  or  minutes  here  referred  to  appear  to  be  those  made  by  the  Chief 
Commissioner  of  Oude,  to  which  the  force  of  law  was  given  Ijy  Act,  No.  XXVI.  of 
1866.    See  Schedule  to  Act. 
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thus: — "This  additional  inquiry  has,  I  think,  onl_v  tended  to  confirm  the  opinion 
formed  of  the  case  when  sul)nHttin<,'  my  report  of  the  estate,  dated  the  25th  of 
January,  1865,  and  my  subsetiueut  tindiii;;,  dated  the  I'Otii  of  Aujrust,  1865,  and, 
therefore,  recapitulation  seems  uncalled  for.  The  only  modiKcation  of  my  finding 
that  seems  called  for,  is,  that  as  the  Kajali  of  Bhin^a  estate  was  not  covered  by  a 
Sunnud,  the  Plaintiff  seems  entitled  to  the  settlement  of  the  estate  direct  from  "the 
Government." 

From  this  Order  Surubjeet  Singh  appealed  to  the  Commissioner,  Mr.  H.  S. 
Reed,  who  on  the  2ind  of  August,  1806,  remitted  the  case  again  to  the  Deputy 
Commissioner,  to  inquire  as  to  certain  Hindee  Letters,  alleged  by  the  Appellant 
to  be  material  and  not  sufficiently  inquired  into  by  the  Deputy  Commissioner,  and 
to  have  further  oral  evidence  taken  as  to  who  had  received  the  rents  of  the  Deotahn 
estate.  The  Commissioner  went  very  fully  into  the  evidence,  and  agreed  fully  with  the 
finding  as  to  the  Deotalia  estate  having  been  the  property  of  the  Appellant,  and  as  to 
the  hardship  of  her  case. 

The  Deputy  Commissioner,  Mr.  J.  S.  Ross,  upon  the  remand,  having  taken  the 
evidence  directed  and  gone  into  the  inquiry  as  to  the  alleged  Letters,  concluded 
his  observations  on  the  further  evidence  by  [119]  sa%-i!ig:  "I,  therefore,  see  no 
valid  grounds  for  altering  my  opinion  originally  expressed  with  regard  to  the 
settlement  of  the  village  with  the  Respondent,"  and  forwarded  the  file  to  the 
Commissioner, 

The  Commissioner,  Mr.  H.  S.  Reed,  on  the  27th  of  March,  1867,  took  up  the 
appeal  agiin,  went  into  the  fresh  evidence  returned  by  the  Deputy  Commissioner, 
and  dismissed  the  appeal,  and  thereby  confirmed  the  original  Order  of  the  Lower 
Court  of  the  29th  of  August,   1865. 

No  appeal  from  the  judgment  of  the  Commissioner  appeared  to  have  been 
preferred  to  the  Financial  Commissioner  under  the  provisions  of  Act,  No.  XXVL 
of  1865.  After  the  time  had  elapsed  for  apjjeal  against  the  decree  of  the  Com- 
missioner, the  Deputy  Commissioner  of  Gondah  brought  the  matter  to  the  notice 
of  the  Officiating  Commissioner  of  Fyzabad,  Mr.  Carnegie,  who  was  acting 
temporarily  in  the  absence  of  Mr.  H.  S.  Reed,  the  Commissioner  who  had  passed 
the  decree  on  appeal,  and  recommended  that  the  Appellant  should  be  put  in  posses- 
sion of  the  Deotaha  villages.  Mr.  Carnegie  objected  to  the  execution  of  the  decree, 
assigned  various  errors  in  it,  and  referred  the  matter,  with  his  observations,  to  the 
Financial  Commissioner,  who  referred  the  matter  back  for  the  consideration  of 
Mr.  H.  S.  Reed,  who,  on  the  25th  of  October,  1867,  addressed  a  memorandum  of 
observations  on  Mr.  Carnegie's  strictures  to  the  Financial  Commissioner,  in  which  he 
upheld  his  former  judgment,  and  pointed  out  the  wrong  done  to  the  Appellant  and 
the  irregularity  of  the  suggestion  made  to  quash  the  decrees  of  two  Courts  which 
had  jurisdiction  over  the  case,  after  the  time  for  ajjpeal  [120]  had  passed,  and 
on  the  ground  suggested  by  Mr.  Carnegie. 

The  Financial  Commissioner,  Mr.  R.  H.  Davies,  on  the  4th  of  Deceml)er,  1867. 
passed  the  following  Order  and  decree: — "The  Financial  Commissioner  is  of 
opinion,  that  plea  -3,  viz.,  that  the  summary  settlement  1858-59,  having  been  made 
with  the  Rajah  of  Bhinga,  the  decrees  of  the  Lower  Courts,  awarding  the  full  pro- 
prietary rights  to  Thukrain  Sookraj  Koowar,  militates  against  the  Government 
Letters  or  Orders  of  the  10th  of  October,  1859,  must  be  held  to  be  good.  The  Rajah, 
under  those  Orders,  became  the  full  proprietor,  and  any  rights  formerly  engaged  by 
his  relations  were  thereby  annulled.  Therefore,  even  if  it  were  clearly  ]n-oved,  as 
lield  by  the  Lower  Court,  that  Thukrain  Sookraj  Koowar  was  the  true  proprietor 
up  to  the  summary  settlements,  and  that  she  afterwards  continued  in  possession  of 
her  right  without  disturbance  by  the  Rajah,  still,  as  her  title,  if  she 
had  one,  was  transferred  to  the  Rajah,  she  cannot  now  plead  it  success- 
fully. But,  although  the  Courts  decreed  full  proprietary  right  to  her, 
her  original  claim  was  to  a  sub-settlement  as  under  proprietor.  It  remains  to 
decide,  whether  this  can  be  maintained.  It  is  to  be  observed,  that  the  villages  in 
dispute  were  not  conferred  on  the  Rajah  by  Sunnud,  for  they  were  confiscated  before 
a  Sunnud  had  been  issued,  owing  to  the  Rajah's  coTiceahuent  of  Cannon.  Thukrain 
Sookraj  Koowar,  therefore,  can'onlv  claim  the  benefit  of  any  Order  given  in  her 
favour  in  the  Letter  of  the  10th  of'October,  1859.     But  tlie  Letter,  unfortunately, 
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contains  no  clause  in  favour  of  any  parties,  except  inferior  Zemindars  and  village 
occupants,  amongst,  whom  Tliuk-[121]-rain  Sookraj  Koowar  cannot  be  classed. 
Furthermore,  her  claim  to  the  sub-settlement  is  barred  also  by  the  interpretation 
"•iven  in  paragraph  7  of  the  Chief  Commissioner's  minute  on  Act,  No.  XXVI.  of 
1866,  which  identities  'under  proprietary  right'  with  the  right  of  a  person  who 
was  in  possession  of  the  proprietary  right  at  the  time  the  village  was  incorporated 
in  the  Talook.  Under  this  definition,  no  relative  of  a  Talookdar,  however  long  he 
may  have  held  full  apparent  hereditary  and  proprietary  possession  of  a  Mehal  within 
a  Talook,  can  obtain  a  sul>settlement,  unless  it  can  be  shown  that  the  Mehal  in  ques- 
tion has  been  held  at  some  interval  under  distinct  revenue  engagements  with  the 
native  Government,"  and  decreed  that  the  Orders  of  the  Lower  Courts  be  reversed, 
and  the  claim  of  the  Appellant  to  both  the  proprietary  rights  and  sub-settlenieiit 
of  Mouzah  Assookpore,  Illaka  Deotaha,  dismissed. 

A  review  of  the  Financial  Commissioner's  Order  on  various  grounds,  including 
the  absence  of  appeal  in  due  time  against  the  decree  of  the  Court  below,  was  applied 
for  and  refused.  Afterwards  permission  to  appeal  to  Her  Majesty  in  Council  was 
granted.  The  appeal  from  the  Order  of  the  -tth  of  December,  1867,  now  came  on 
for  hearing. 

Sir  R.  Palmer.  Q.C.,  and  Mr.  Doyne,  for  the  Appellant. — We  submit,  that  the 
Financial  Commissioner  was  wrong  in  holding,  that  the  Letters  or  Orders  of  the 
10th  of  October,  1859,  vested  in  the  Rajah  lands  which  had  been  previously  con- 
fiscated by  the  Government,  or  that  the  effect  of  those  Orders  or  of  the  settlement 
made  with  him,  was  to  prejudice  or  affect  any  subordinate  interests  in  any  portion 
of  the  lands  included  in  his  [122]  settlement.  There  is  nothing  either  in  the  Act, 
No.  XXVI.  of  1866,  or  in  the  rules,  dated  the  20th  of  August,  1866  (see  Schedule  to 
Act),  made  by  the  Chief  Commissioner  of  Oude  hostile  to  the  Appellant's  chiim,  which 
really  falls  within  both  the  letter  and  equity  of  that  Act,  and  of  the  interpretation 
put  upon  it  by  the  Chief  Conmiissioner.  The  Orders  of  the  Lower  Court  were 
correct,  and,  we  contend,  that  the  Appellant  is  entitled  to  a  settlement  of  the  Deotaha 
estate,  and  that  tliere  has  been  no  annulment  of  her  previous  admitted  rights,  by 
reason  either  of  the  settlement  made  with  the  Rajah  of  Bliinga,  who  stood  in  relation 
of  Trustee  for  her,  or  the  orders  of  Government  in  respect  of  this  Mehal. 

Mr.  Forsyth,  Q.C.,  and  Mr.  H.  C.  Merivale.  for  the  Government,  contended,  first, 
that  the  confiscation  and  grant  of  the  Deotaha  estate  to  Oude  loyalists  v.ere  acts  of 
State  (Proclamation  of  Lord  Canning,  of  the  30tli  of  April,  1858),  and  deprived  the 
Appellant  of  any  right  of  property  she  might  have  had  as  regarded  her  proprietary 
rights,  the  settlement  being  made  with  the  Rajah  of  Bhinga,  and  that  the  Appellant, 
therefore,  could  not  question  the  Government's  right  in  a  civil  proceeding.  Secondly, 
as  to  the  sub-proprietary  interest,  that  the  Appellant  was  not  in  a  position  in  law 
to  claim  a  sub-settlement,  as  the  Deotaha  estate  was  formally  incorporated  with  the 
Bhinga  Talook.  and  held  Benamee,  and  as  the  Rajah,  the  ostensible  Owner,  con- 
sented to  its  being  disposed  of,  even  to  the  prejudice  of  the  real  Owner,  the  latter 
could  not  be  allowed  to  object,  Brojonath  Ghose  v.  Koi/laish  Chunder  Bannerjee 
(9  W.  R.  593)  :  and  further,  that  the  Rajah  [123]  was  the  registered  Owner,  and  the 
Deotaha  estate  was  selected  by  himself  for  the  half  part  of  his  Talook  to  meet  the 
confiscation. 

Their  Lordships,  without  calling  for  a  reply,  pronounced  judgment  by 

The  Right  Hon.  The  Lord  Justice  James. — The  Plaintiff,  the  Appellant,  is  the 
Widow  and  heir  of  a  deceased  Oude  nobleman,  the  representative  of  the  cadet  branch, 
as  the  Rajah  of  Bhinga  is  the  representative  of  the  elder  branch  of  a  great  Oude 
family.  The  Rajah  was  the  Talookdar  of  a  great  Talook.  The  younger  branch 
had  their  separate  ancestral  estate,  the  Gowa  estate,  wholly  distinct  from  and  in- 
dependent of  the  Talook  of  the  elder  branch.  But  many  years  ago  it  was.  in  the 
then  state  of  things  in  Oude,  thought  desirable  that  both  estates  should  be,  as  to  their 
relations  with  the  Oude  Government,  united  in  one  great  Talookdary,  the  head  of 
the  elder  branch  representing  the  whole,  whether  in  submission  or  in  resistance 
to  the  exactions  of  the  Court  of  Lueknow  does  not  appear;  the  younger  brancli 
continuing,  however,  in  undisturbed  and  absolute  possession  as  the  proprietor  of 
its  own  villages,  and  paying  only  its  proportion  of  the  junmia  assessed  on  the  whole. 
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This  was  the  state  of  things  at  the  time  of  the  annexation  of  Oude  by  the  British 
power.  While  the  British  authorities  were  in  course  of  inakin-'  the  sotth-nient  of 
their  new  acquisition,  the  Husband  of  the  Appellant  was  minded  to  apply  for  a 
distinct  settlement  with  himself,  there  l.ein-  no  longer  the  motive,  as  he  thought 
for  covering  himself  with  tiie  name  and  protection  of  the  Rajah  of  Hhinga  He 
apparently  thought  that  under  [124]  British  law  and  British  rule  his  estate  would 
be  as  safe  as  the  domain  of  the  must  powerful  Talookdar. 

The  Rajah,  however,  wrote  to  dissuade  him  from  this  step  in  a  Letter  in  which 
while  desiring  to  retain  the  nominal  Talookdarv  of  the  whole,  he  acknowledges  in 
the  clearest  terms  the  right  of  his  relation,  and  jdcdges  himself  that  the  possession 
of  the  Mehal  by  the  latter  shall  be  respected  and  safe. 

Before  an\-thing  was  done,  the  great  outl)reak  in  Oude  took  place.  After  it 
was  subdued,  the  arrangements  for  a  settlement  were  resumed.  In  the  meantime  the 
Plaintiff's  Husband  had  died;  the  Rajah  hearing  that  the  Widow,  the  Plaintiff, 
was  of  the  same  mind  as  her  Husband,  and  desirous  of  placing  herself  immediatelv" 
under  the  British  Sircar,  wrote  her  a  Letter  similar  to  the  one  he  had  formerl'v 
addressed  to  her  Husband. 

The  summary  or  provisional  settlement  was  made  with  the  Rajah:  liut  before 
the  Rajah  had  obtained  his  regular  settlement,  and  the  Sunnud  which  would  have 
been  his  formal  grant,  he  incurred  the  grave  displeasure  of  tiie  autiiorities,  some 
Arms  being  found  concealed  by  him,  and  an  Order  went  forth  conti.scatiiig  hiilf  his 
estate.  The  Rajah  concealed  from  the  Government  Official  the  real  ownershi])  of  the 
Appellant's  villages,  and  contrived  that  they  siiould  lie  taken  to  satisfy  in  part  the 
Order  of  confiscation.  The  Appellant  naturally  remonstrated  and  petitioned,  but 
in  vain;  she  petitioned  again,  and  again  her  second  petition,  like  the  first,  was  un- 
heeded. At  length,  however,  she  succeeded  in  obtaining  a  hearing.  She  was 
told  to  bring,  and  did  bring,  her  suit  for  the  restitution  of  her  villages  and  a  settle- 
ment. The  case  was  investigated  with  a  care  which  cannot  [125]  be  too  highly 
praised,  and  the  Assistant  Commissioner,  acting  as  Judge,  pronounced  in  the  Lady's 
favour,  that  she  was  entitled  to  have  the  villages  settled  with  her  as  a  subordinate 
tenure  to  the  Talook.  From  this  decision,  an  appeal  was  presented  to  the  Deputy 
Commissioner,  who,  thinking  that  there  were  some  technical  deficiencies  in  respect 
of  some  of  the  details,  desired  a  still  further  and  fuller  investigation.  The  result 
was,  that  the  Assistant  Commissioner  re-stated  his  former  conclusion  and  judg- 
ment, but  with  a  modification  that  the  settlement  was  to  be  made  with  her  directly, 
and  not  as  a  sub-proprietor  ;  and  the  Deputy  Commissioner,  who  had  evidently  taken 
great  pains  with  the  case,  atEniied  that  decision. 

The  matter  should  have  rested  there.  It  appears,  however,  that  the  Appellant's 
villages  had  been  included  in  the  grants  to  Oude  loyalists,  in  reward  for  their  loyal 
services  to  the  State,  and  it  was  thought  that  it  would  be  very  embarrassing  if  the 
Grantees  were  to  be  obliged  to  give  up  the  subject  of  their  grants  to  the  rightful 
Owner  ;  and,  accordingly,  a  further  appeal  was  made  to  the  Chief  Conmiissioner. 
who  reversed  the  decrees  of  the  subordinate  Officers,  and  the  j>oor  Widow  was  thereby 
left  stripped  of  her  whole  property.     From  this  decree  the  present  appeal  is  brought. 

It  has  been  attempted  to  be  justified  on  the  legislation  which  existed  in  Oude 
on  the  effect  of  the  new  settlement,  and  on  the  well-known  Letters  of  the  Governor 
General  in  Council,  addressed  to  the  Land-owners  of  Oude,  the  one  announcing 
the  confiscation  of  existing  tenures,  and  making  a  tabula  riua,  the  other  the 
Letter  of  grace  and  restoration.  It  is  [126]  contended,  that  the  effect  of  the  settle- 
ment with  the  Rajah  under  the  second  Letter  was  to  make  him  the  absolute  Owner 
of  the  whole  estate,  including  what  had  been  the  Appellant's  village. 

Their  Lordships  are  satisfied  that  that  legislation  and  that  Letter  have  no 
such  effect.  The  object  and  meaning  of  that  Letter  are  well  known  and  very  clear. 
Soon  after  the  annexation,  it  was  suggested  that  the  true  and  normal  projirietor- 
ship  of  land  in  Oude  was  that  ownership  by  village  communities  which  had  been 
discovered  or  established  in  the  North- West  Provinces,  and  that  the  alleged  Talook- 
dary  and  Zemindary  rights  were  simply  a  recent  usurpation  due  to  the  violence  and 
fraud  which  had  marked  the  last  years  of  the  Oude  monarchy  ;  that  at  all  events 
many  of  the  individual  Talookdars  and  Zemindars  had  h\  violence  and  fraud  or 
the  corruption  of  the   Government   possessed  themselves  of  other   peojile's  estates. 

733 


XIV  MOORE  IND.  APP.,  127  FITTTEH  CHUND  SAHOO 

The  old  question,  moreover,  was  further  mooted  whether  a  Zemindar  was  really  aii 
hereditary  Landlord  or  only' a  Government  functionary. 

The  Talookdars  and  Zemindars  were  threatened  with  an  universal  quo  warranto. 

It  was  to  announce  the  abandonment  of  this  policy,  and  to  quiet  men's  titles  and 
possessions,  that  the  Letter  was  written.  It  said,  in  substance,  we  acknowledge 
the  Talookdary  tenure — we  acknowledge  that  the  tenure  does  confer  an  hereditary 
lordship  descendible  in  fee  simple,  and  we  will  not  allow  the  existing  titles  to  be 
disturbed  by  old  dormant  claims.  At  the  same  time  we  preserve,  in  like  manner, 
all  the  rights  of  your  subordinate  Zemindars  and  Ryots,  wliose  rights  and  the  rights 
of  persons  entitled  to  Seer  and  Nanka  you  shall  respect  as  [127]  we  respect  yours. 
For  that  purpose  and  to  that  extent  an  aljsolute  title  was  given  to  the  person  who  was 
settled  with  as  Talookdar,  with  the  fullest  powers  of  alienation,  and  consequently 
of  binding  his  right  by  contrast,  so  that  effect  may  be  given  to  the  rights  of 
persons  not  claiming  adversely  to  the  registered  title,  but  claiming,  by  agreement 
with  him  an  old  estate,  consistently  with  that  title.  In  English  language,  it  gave 
the  registered  Talookdar  the  absolute  legal  title  as  against  the  State  and  against 
adverse  Claimants  to  the  Talookdary;  but  it  did  not  relieve  the  Talookdar  from 
any  equitable  rights  to  which  he  might  have  subjected  himself  with  a  view  to  the 
completion  of  the  settlement  by  his  own  valid  agreement.  In  this  case  the  Appellant 
was  the  acknowleged  cestui  que  trust  of  the  registered  Talookdar,  who  had  bound 
himself  expressly  in  writing  that  he  would  respect  her  rights  if  she  permitted  him 
to  be  alone  so  registered. 

It  would  be  a  scandal  to  any  legislation  if  it  arbitrarily  and  without  any  assign- 
able reason  swept  away  such  rights  ;  and  in  this  very  painful  case  it  is  at  all  events 
agreeable  to  their  Lordships  to  find  that  no  such  scandal  attaches  to  the  Laws  or 
Regulations  or  Government  Acts  in  force  in  Oude  :  and  that  the  cruel  wrong  of  which 
this  Lady  has  been  the  victim  is  due  to  the  misapprehension  of  the  law  by  the 
Commissioner. 

It  is  almost  superfluous  to  observe  that  the  Lady  being  clearly,  as  islie  was,  the 
equitable  Owner,  the  decree  of  confiscation  against  her  Trustee  could  on  no  prin- 
ciple of  law,  equity,  or  good  conscience,  be  made  to  affect  her,  and  certainly  not 
to  justify  a  [128]  sentence  which,  in  effect,  made  her  the  sufferer  for  his  offence. 

Their  Lordships  are,  therefore,  of  opinion,  and  will  recommend,  that  the  judg- 
ment of  the  Financial  Commissioner  be  reversed,  and  that  the  judgment  of  the 
Deputy  Commissioner,  affirming  the  decision  of  the  Assistant  Commissioner,  be 
affirmed. 

The  Appellant  will  have  her  costs  of  this  appeal,  and  also  the  costs  of  the  pro- 
ceedings in  both  the  Courts  below. 

Their  Lordships  cannot  but  express  a  hope  that,  by  an  act  of  prompt  justice 
and  a  liberal  estimate  of  what  is  due  to  this  Lady,  the  Government  will  relieve  her 
from  further  litigation.  She  had  two  decisions  in  her  favour  carefullv  and  correctly 
adjudged,  which,  as  they  were  consistent  with  the  plainest  principles  of  justice,  it 
should  have  been  the  effort  of  an  appellate  Tribunal,  unless  the  law  controlled  it,  to 
maintain. 

[See  Hyder  Hossain  v.   'Slahmned  Hossain,  1872,  14  Moo.  Ind.  App.  404.] 


[129]  FUTTEH  CHUND  ^XYLOO—AppeUant;  LEELUMBER  SINGH  DOSS  and 
others, — Respondents  *  [July  3  and  4,  1871]. 

On  appeal  from-  the  High  Court  of  J udicature  at  Fort  Williain,  Bengal. 

The  provisions  of  sect.  49  of  the  Registration  Act,  No.  XX.  of  1866,  are  imperative, 
and  admit  of  no  instrument  being  received  in  evidence  in  a  civil  suit,  without 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the 
Lord  Justice  Mellish.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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being  registered  :  registration  being  conipiilsorv,  by  d.  2,  sect.  17.  of  that  Act 
[14  Moo.  Ind.  App.  131].  "      ' 

Semble:  Under  the  8-ltli  sect,  of  tlic  Registration  Act,  the  District  Judge,  if  a 
prima  fucie  case  of  execution  of  documents  falling  under  sects.  17  or  18,  is 
made  out  to  his  satisfaction,  has  power  to  direct  tlic  instrument  to  be  regis- 
tered :  leaving  tlie  parties  to  try  the  (luestion  of  forgery  or  non-forgery  in 
a  regular  suit  [1-t  Moo.  Ind.  App.  l,'!:2j. 

This  was  a  suit  for  sjjecific  performance  of  an  agreement  for  sale  of  real 
estate,  instituted  by  the  Appellant  against  the  Respondents.  The  object  of  the  suit 
was  to  obtain  a  decree  for  the  execution  of  u  Deed  of  al)solute  sale,  founded  on  an 
alleged  agreement  between  the  Appellant  and  Respondents,  with  an  Order  for  regis- 
tration and  possession  of  the  land  the  subject  of  the  suit.  The  only  ipiestion  raised 
by  the  appeal  was,  whether  an  unregistered  agreement  could  be  received  in  evidence 
under  the  Registration  Act,  Xo.  XX.  of  18G6,  cl.  2,  sect.  17,  and  sect.  49. 

The  Principal  Sudder  Anjeen  (Baboo  Norotum  MuUick)  admitted  the  agree- 
ment as  evidence,  and  decreed  in  the  Appellant's  favour.  On  appeal  a  Division 
[130]  Bench  of  the  High  Court,  consisting  of  the  Justices  Kcmj)  and  IMiear,  held  that 
the  agreement  was  an  instrument  within  the  meaning  of  cl.  '1,  sect.  17,  of  the  Act, 
Xo.  XX.  of  1866.  and  that  according  to  the  provision  of  sect.  •!!)  of  that  Act,  it  was 
not  receivable  in  evidence  in  civil  proceedings  in  any  Court,  unless  it  was  regis- 
tered according  to  the  provisions  of  that  Act.  Hence  tiie  present  apjjeal,  which 
was  argued  liy 

Mr.  J.  D.  Bell,  for  the  Appellant,  and  Mr.  Doyne,  for  the  Respondents. 

At  the  conclusion  of  the  argument,  judgment  was  delivered  by 

The  Right  Hon.  Sir  James  Colvile. — In  this  case,  the  Appellant  l)rought  his 
suit,  which  was  in  the  nature  of  a  Bill  for  specific  performance,  claiming  to  have 
the  contract  entered  into  by  the  instrument  in  question  carried  out,  and,  on  the 
footing  of  that,  a  Deed  of  absolute  sale  executed  ;  and  he  added  that  the  suit  was 
also  for  issuing  "  an  Order  for  its  registration."  Their  Lordshijis  understand 
those  words  to  import  a  prayer,  that  the  Deed  of  absolute  sale,  when  executed,  might 
be  ordered  to  be  registered  ;  and  not  to  point  to  the  registration  of  the  instrument 
upon  which  the  suit  was  brought.  This  prayer  was  probably  inserted,  with  a  view- 
to  meet  the  difficulties  which  it  was  apprehended  might  be  occasioned  by  the  prior 
registration  of  the  Defendant's  Deed  of  Sale  of  a  date  subsequent  to  that  of  the 
instrument  on  which  the  Appellant  sued.  The  Court  of  First  instance  found  that 
this  instrument  was  not  one  which  the  Registration  Act,  then  in  force,  required 
to  be  registered,  [131]  admitted  it  accordingly  in  evidence,  and  upon  the  merits, 
made  a  decree  in  favour  of  the  Plaintiff.  The  case  then  went  by  appeal  to  the  High 
Court,  and  the  objection  was  there  taken  that  the  instrument  being  one  which  the 
Registration  Act  requires  to  be  registered,  and  which  had  not  been  registered,  it 
was  not  receivable  in  evidence,  and  that,  therefore,  there  was  no  foundation  for 
the  Plaintiff's  suit.  The  High  Court;  entertained  that  objection,  and  tiie  decision 
of  the  Court  below  was  accordingly  reversed,  and  the  suit  dismissed  with  costs. 
The  appeal  before  us  is  against  tliat  decision. 

It  appears  to  their  Lordships  that,  although  this  case  is  undoubtedly  an  ex- 
tremely hard  one,  they  are  bound  to  affirm  the  decree  of  the  High  Court.  The 
Registration  Act,  Xo.  XX.  of  1866,  recently  passed  in  India,  is  extremely  stringent. 
Their  Lordships  have,  in  the  first  place,  no  doubt  whatever,  that  the  instrument 
in  question  is  one  which,  by  cl.  2  of  section  17  of  that  Act,  is  required  to  be  registered  ; 
that  it  is  an  instrument  acknowledging  the  payment  of  the  consideration  money 
for  what  was  to  be  ultimately  an  absolute  sale  of  the  property  in  question,  and 
what  in  equity  would  operate  as  a  sale  of  the  property.  The  forty-ninth  section  of 
the  Registration  Act  says,  that  no  document  that  has  not  been  registered  under  the 
Act  (supposing  it  is  one  which  ought  to  be  registered),  is  receivable  in  evidence. 
The  procedure  which  the  Act  prescribes  is  of  this  kind  :  The  party  seeking  to 
register  a  document  is,  under  the  thirty-sixth  section,  to  go  first  before  the  Registrar, 
or,  as  in  this  case,  a  Sul>Registrar.  If  the  Sub-Regi.strar  refuses  to  register  the 
document,  there  is  then  an  appeal  from  his  refusal,  upon  whatever  reasons  it  is 
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[132]  founded,  to  tlie  Registrar,  tlje  next  higher  Officer,  and  if  that  person  confirms 
the  Order  refusing  the  registration,  the  eighty-fourth  section  gives  to  the  party 
aggrieved  the  power  of  going  by  petition  to  the  District  Judge.  In  the  present  case 
the  Sub-Registrar  and  afterwards  the  Registrar  refused  to  register  the  instrument, 
liecause  the  Respondent,  by  whom  it  purported  to  have  been  executed,  denied  that  he 
had  executed  it.  It  has  been  argued,  that  the  Act  affords  no  means  for  trying  such 
an  issue  as  was  tlius  raised  :  and  consequently,  that  unless  the  unregistered  instru- 
ment be  admitted  in  evidence  in  a  regular  suit  wherein  the  fact  of  its  execution 
I'ould  be  tried,  the  right  of  the  party  claiming  under  it  would  be  defeated  by  the  false 
and  dishonest  denial  of  his  own  .signature  by  the  opposite  party.  Their  Lordships, 
however,  looking  to  the  words  of  the  eighty-fourth  section,  and  the  form  of  the 
petition  given  in  the  schedule,  and  in  particular  to  the  fourth  paragraph  of  that 
form,  which  contains  the  words  "  the  said  C.  D.  appeared  personally  before  the  said 
Sul>Registrar  and  falsely  denied  the  execution  of  such  instrument,"  think  that  the 
Zillah  Judge  would  have  jurisdiction  to  determine  such  a  question.  Power  is 
expressly  given  to  him  to  summon  the  parties,  and  their  Lordships  imagine,  that 
there  must  also  be  power  to  summon  Witnesses,  if  examination  of  Witnesses  should 
be  necessary.  How  the  Zillah  Judges  may  deal  with  this  statutory  jurisdiction  their 
Lordships  are  unable  to  say.  It  seems,  however,  reasonable  to  suppose,  that  if 
they  say  they  saw  that  a  jfrima  facie  case  of  execution  of  the  Deed  was  made  out, 
they  would  direct  the  document  to  be  registered,  and  refer  the  parties  to  try  the 
question  of  forgery  or  non-forgery  in  a  [133]  regular  suit.  Such  a  decision  would 
not  finally  bind  the  rights  of  the  party  denying  the  execution  of  the  document ;  and, 
on  the  other  hand,  it  would  not  preclude  the  opposite  party  from  proving  in  a  less 
summary  proceeding  that  the  denial  was  false.  Their  Lordships  must  assume,  in 
the  absence  of  any  proof  to  the  contrary,  that  the  Judges  exercise  this  jurisdiction 
in  a  reasonabe  and  proper  manner. 

Well,  then,  how  do  the  facts  stand  upon  this  case?  The  Appellant  went  before 
the  Sub-Registrar,  and  then  he  appealed  to  the  Registrar.  He  then,  unfortunately 
for  himself,  through  bad  advice  or  some  other  cause,  omitted  to  proceed  as  the  Act 
directs  under  the  eighty-fourth  section,  in  which  case  he  might  have  obtained  the 
registration  of  the  Deed  of  agreement  in  the  way  before  suggested,  or  brought  a 
suit  relying  on  a  non-registered  Deed.  He  failed  to  pursue  the  remedies  given 
him  by  that  section  of  the  Act,  or  at  least  to  exhaust  those  remedies.  It  seems  im- 
possible to  their  Lordships,  under  these  circumstances,  to  say  that,  acting  under  the 
provisions  of  a  very  useful,  though  stringent  Act,  the  Judges  of  the  High  Court 
have  miscarried  in  ruling  that  the  instrument,  not  having  been  registered,  was 
inadmissible  in  evidence,  and  that  the  Plaintiff's  suit  had  on  that  ground  wholly 
failed.  Their  Lordships  feel  that  this  may  be  a  very  hard  case  ;  they  would  willingly 
have  relieved  the  party  if  they  could,  but  to  make  any  special  Order,  such  as  that 
suggested  by  Mr.  Bell,  seems  to  their  Lordships  to  be  beyond  the  functions  and 
province  of  an  appellate  Court.  It  may  be  that,  the  Appellant  may  be  able  partially 
to  obtain  relief,  since  part  of  the  consideration  money  seems  to  be  [134]  still  in  his 
hands.  Their  Lordships,  however,  dealing  with  this  appeal,  have  but  one  course 
before  them,  which  is  humbly  to  recommend  Her  Majesty  to  dismiss  the  appeal 
with  costs. 

[See  Reasu-t  Hossein  v.  ffadjee  Abdoollah,  1876,  L.R.  3  Ind.  App.  226.] 
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OUKUR  PERSHAD   BV^^TOOHEE— Appellant .-   MUSSAMIT   FOOLCOOMAREE 
liEBEE,— Respondent  *  [July  1.  1871J. 

On  appea!  from  t/if  Hif/h  Court  of  Judicature  at  Fort  William  in  Uemial. 

Action  by  a  Firm  against  an  Agent  of  the  Finn,  who  rcL-eived  a  |>uckali,  or  del 
crcdti-e  coninii.ssion,  ou  the  goods  of  the  Principals  sold  by  their  Agent.  The 
last  item  in  the  account  between  the  Principals  and  Agent,  in  their  dealingn, 
accrued  more  than  three  years  from  the  commencement  of  the  suit.  Held, 
on  the  construction  of  the  Limitation  of  suits  Act,  No.  XIV.  of  1859.  that 
as  tlie  action  was  for  breach  of  contract,  it  fell  witliin  the  words  "  for  breach 
of  contract"  in  cl.  9,  sect.  1,  and  that,  sect.  8  of  that  Act,  which  related  to 
suits  tor  balances  of  accounts  current,  did  not  ajiply. 

The  Ajipellant,  as  Manager  of  the  business  of  the  firm  nf  Seeta  Ram  Salgrani, 
carrj-ing  on  trade  at  Zeagunge  in  the  City  of  Moorsiiedabad,  instituted  the  suit, 
out  of  whicli  this  appeal  arose,  against  the  Respondent  in  July,  1863,  in  the  Court 
of  the  Priii-[135]-cipal  Sudder  Amecn  of  Moorshedabad,  to  recover  the  sum  of 
Rs.  16,051  :  11  :  10,  as  due  in  respect  of  various  sales  of  Cotton  belonging  to  the 
Plaintiff,  and  which  the  plaint  alleged  was  sold  by  the  Defendant  as  a  del  credere 
Agent;  and  as  to  which  liability  the  plaint  alleged,  that  two  statements  of  account 
had  taken  place  with  the  Respondent's  (iomastah,  tiie  tii-st  on  the  1st  Assin,  /65  = 
September,  1858,  and  tiie  second  on  the  15tli  Kartick,  /69  =  October,  /62,  by  the 
latter  of  which  the  sum  sued  for  was  shown  to  be  due. 

The  Respondent,  by  her  written  statement,  denied  tlie  Plaintiff's  allegations 
as  to  there  being  any  del  credere  contract  with  the  Plaintiff  as  alleged,  or  any 
adjustment  of  account,  or  any  authority  given  to  the  Gomastah  so  to  adjust.  She 
stated,  that  tlie  commission  which  her  Firm  had  always  received  from  the  Appel- 
lant was  one  from  Rs.  10  to  Rs.  12:  8,  on  each  100  maunds  of  Cotton,  being  the 
commission  usually  paid  for  ordinary  agency,  without  liability  for  the  proceeds 
of  sale,  while  the  commission  in  case  of  taking  a  del  credere  liability  was  from 
Rs.  18  :  12,  to  Rs.  22  :  8,  per  100  maunds. 

The  cause  of  action  as  raised  by  the  plaint,  being  upon  an  account  stated  before 
the  tiling  of  tlie  plaint,  limitation  was  not  pleaded  to  the  plaint :  but  upon  the 
settlement  of  issues  the  Plaintiff  abandoned  that  frame  of  the  case,  and  then  stated, 
that  he  sought  adjustment  of  the  accounts  from  the  Court,  and  did  not  sue  on  an 
account  stated:  whereupon  tlie  Defendant  pleaded  limitation,  and  accordingly  the 
first  issue  was  as  to  limitation,  the  others  being  on  the  merits  as  tn  the  nature  of 
the  contract  between  the  parties  and  as  to  the  sum  remaining  due  from  the  Respon- 
[136>deiit  to  the  Apjiellant.  The  Plaintiff's  Pleader  also  stated  that,  "  affairs 
had  gone  on  according  to  custom;  and  that  there  was  no  written  contract  between 
the  Maliajun  and  Aurtidars." 

The  Appellant  examined  Witnesses  before  the  Principal  Sudder  Ameen.  The 
effect  of  their  evidence  upon  the  different  sorts  of  agency,  namely,  the  Puckah  or  del 
credere  and  Kutclia  Aurti,  or  irresponsible  agency,  was  that  the  commission  in  the 
former  was  about  Rs.  12,  and  the  latter  18  to  Rs.  20. 

The  Respondent  also  examined  Witnesses;  all  of  whom  except  one  Witness  were 
unconnected  with  either  party,  and,  speaking  from  their  experience  as  Dealers 
and  Brokers  in  the  Cotton  trade  in  Zeagunge  deposed  that  the  rate  of  commission 
admittedly  paid  by  the  Appellant  was  ordinarily  paid  for  Kutcha  Aurti,  and  that 
in  his  transactions  witli  various  of  the  Witnesses  as  Purchasers,  the  Appellant  was 
in  the  habit  of  receiving  payment  direct.  The  Respondent  filed  receijits  to  show 
the  practice  referred  to  in  lier  written  statement,  and  decrees  ohtained  by  the  Appel- 
lant in  various  suits  brought  by  him  against  Purchasers  of  Cotton,  also  extracts 
from  the  Respondent's  account  Book  for  the  years  from  1264  to  1268,  to  show  that 
no  entries  were  there  made  of  any  liability  existing  such  as  the  Appellant  asserted. 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile.  rhe  Right  Hon.  the  Lord  Justice  James,  and  the  Riarlit  Hon.  the 
Lord  Justice  Mellish.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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On  this  evidence,  the  Principal  Sudder  Ameen,  (Degiuuber  Hiswas),  on  the  Slst 
of  December,  1S64,  delivered  judf,'iiient,  and  dismissed  the  Appellant's  suit  with 
costs.  He  held  tliat  limitation  did  not  bar  the  suit,  as  the  dealings  had  been  carried 
on  up  to  the  year  before  the  institution  of  the  suit.  On  the  merits,  the  Principal 
Sudder  Ameen  held,  tliat  the  evidence  had  wholly  disproved  the  Appellant's  [137] 
case  and  established  that  of  the  Respondent;  that  the  bringing  of  suits  by  the 
.\urtidar  in  some  instances  was  quite  consistent  with  tlie  practice  of  taking  receipts 
from  constituents  and  then  suing  as  alleged  by  the  Respondent,  and  that  the  Appel- 
lant had  wholly  failed  to  jirove  the  adjustment,  unsigned  as  it  was.  by  any  of  the 
Respondent's  servants. 

From  this  judgment  the  Appellant  appealed  to  the  High  Court,  relying  chiefly 
on  the  giound  that  he  had  proved  his  case  generally  as  to  the  character  of  the 
transactions  and  as  to  the  adjustments. 

On  the  23rd  of  .Tune,  1865,  a  Division  Bench  of  the  Higii  Court,  composed  of  Messrs. 
Steer  and  Morgan,  remanded  tiie  ca.se  for  a  new  trial  and  a  further  investigation, 
and  directed  both  parties  to  produce  further  evidence,  and  the  Respondent  to  pro- 
duce her  Books  and  servants  for  examination  as  to  the  adjustment  of  accounts. 

The  reasons  given  in  the  judgmerit  for  this  remand  were,  that  the  Aurtidarry 
transactions  between  the  two  Firms  extended  over  a  period  of  upwards  of  seventy 
j'ears,  and  the  dispute  which  had  recently  arose  between  them,  and  which  had  led 
to  the  suit,  was  one  which  there  ought  to  be  no  real  difficulty  in  deciding,  for  there 
must  have  been  ample  materials  to  show  the  terms  on  which  the  Defendant,  the 
Aurtidar,  acted  for  tlie  Plaintiff,  the  Beparee.  That  the  rate  of  commission  pay- 
able to  the  former  (Rs.  12:  8)  was  not  in  dispute:  evidence  having  been  given 
to  show  that  a  higher  rate  (from  Rs.  18  to  Rs.  20,  or  thereabouts)  was  usually  charged 
by  Aurtidars  where  they  took  upon  themselves  the  whole  responsibility  of  the  sale 
and  forthwith  account  for  the  proceeds  to  the  Beparee  :  but  that  this  was  not  the 
precise  footing  on  which  business  was  [138]  transacted  between  the  parties  to  the 
suit.  That  it  was  shown  that  a  commission,  varying  from  Rs.  6  to  Rs.  10  or  Rs.  12, 
was  payable  to  Aurtidars  where  they  undertake  no  responsibility  whatsoever.  That 
the  contest  in  the  case  was,  whether  the  Aurtidary  was  of  the  Kutcha  description, 
as  the  Defendant  alleged,  or  was  Puckah,  involving  some  liability  on  every  sale, 
and  a  liability  to  pay  at  the  expiration  of  the  period  of  credit  (30  days)  allowed  to 
Purchasers,  or  if  not  then,  at  any  time  afterwards  when  any  outstanding  remained 
unpaid  by  the  Purchasers  to  tlie  Plaintifi'.  Tliat  it  is  not  put  that  the  Defendant 
was  liable  only  in  case  the  amount  was  irrecoverable  from  the  Purchasers  by  the 
Beparees.  That  it  was  certain,  that  the  Plaintiff  retained  the  right  to  sue  the 
Purchasers,  and  also  that,  under  certain  circumstances,  at  least,  the  Aurtidai'  (tlie 
Defendant)  had  likewise  a  riglit  to  sue  the  Purchasers,  and  the  Court  concluded  in 
these  terms.  "  We  think  that  the  Plaintiff  has  estaljlished  such  a  case  as  requires 
the  Defendant  to  rebut  it;  she  has  only  to  produce  the  accounts,  and  the  truth  or 
falseness  of  the  Plaintiff's  case  may,  probably,  be  shown  at  once.  If  they  show 
that  there  is  nothing  whatever  due  to  the  Plaintiff",  or  that  the  balance  due  to  the 
Plaintiff  is  not  anything  like  the  sum  claimed,  tliere  will  be  reason  to  conclude  that 
the  story  of  an  adjustment  and  a  settlement  on  the  basis  of  the  account  hied  by 
the  Plaintiff  is  false.  We  think  the  Plaintiff'  lias  made  out  a  case, — if  not  a  com- 
plete case,  at  least  a  prima  facie  one." 

The  question  of  limitation  of  suit  was  not  considered  by  the  Court  on  this 
occasion. 

The  case  having  gone  back  to  the  same  Principal  Sudder  Ameen  for  re-trial,  the 
Appellant  examined  [139]  further  Witnesses,  and  also  gave  in  evidence  liis  own 
deposition.  Upon  the  question  of  the  amount  of  commission  he  put  in  two  Letters, 
purporting  to.be  from  the  Respondent's  Firm,  one  of  which,  dated  the  3rd  Pous, 
Sunibut  l'.)15,  admitted  a  balance  as  due  to  the  Appellant  of  Rs.  18,909:  6:  9  upon 
adjustment. 

The  Respondent  examined  her  Dewan  and  other  Witnesses. 

On  the  30th  December,  1865,  the  Principal  Sudder  Ameen  who  had  delivered 
the  previous  judgment  dismissing  the  Appellant's  suit,  pronounced  his  second 
judgment,  and  decreed  the  Appellant  the  whole  amount  of  his  claim.  He  refused 
to  allow  the  question  of  limitation  to  be  re-opened. 
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From  this  judgment  the  Respondent  appealed  to  the  High  Court  on  tlie  ground, 
inter  alia,  tliat  the  Principal  Sudder  Auieen  was  wrong  in  refusing  to  try  the  plea 
of  limitation. 

t)n  the  21th  ol  January,  1867,  the  appeal  was  heard  before  a  Divisioti  Bench 
of  the  High  Court,  composed  of  the  Ciiief  Justice.  Sir  Harnes  Peacock,  and  Mr. 
Justice  Jackson.  The  Chief  Justice  delivered  judgment,  dismissing  tlio  Pluiiitifl's 
suit  on  the  issue  as  to  limitation  alone,  deciding  tliat  it  was  not  a  case  falling  within 
sect.  6  of  Act,  No.  .\IV.  of  1859,  which  relates  to  suits  for  balances  of  accounts 
current  between  Merchants  and  Traders  who  have  had  mutual  dealings,  as  the 
Respondent's  contention  was,  that  of  a  mere  Agent,  and  tliat  if  it  did  so  fall  it  was 
equally  barred  ;  but  that  the  case  fell  within  sect.  1,  d.  !>,  of  that  Act. 

The  appeal  was  from  this  decree. 

Mr.  ijcith,  for  the  Appellant. — Although  tlie  High  Court  was  right  in  deciiling 
[140]  that  tliere  was  an  engagement  on  the  part  of  tlie  Kespondenl,  tlie  Aurtidar, 
that  he  would  sell  the  Appellant's  Cotton,  and  that  he  would  guarantee  the  Pur- 
chasers, the  Court  was  wrong  in  deciding  that  the  case  fell  within  cl.  9,  sect.  I,  of 
Act,  No.  XIV.  of  1859,  on  the  ground  that  it  was  a  suit  for  (he  breacii  of  a  contract 
within  the  meaning  of  that  clause,  and  that,  therefore,  the  period  of  limitation  was 
three  years  from  the  date  of  such  breach  of  contract.  The  Court  ought  to  have 
decided  that  it  was  a  suit  for  a  balance  of  account  on  an  account  current  between 
Merchants  and  Traders  who  have  had  mutual  dealings  within  the  8th  section  of 
that  Act,  Webber  v.  TivUl  (2  Saund.,  127),  Vatliny  v.  Skould'i/iu/  (6  Term  Rep.,  189), 
Cranch  v.  Kirkman.  (Peake's  N.P.,  164;  see  Note,  ib.),  Martin  v.  VeUioe  (1  Lev., 
298),  and  not  treated  it  as  a  suit  for  breach  of  contract,  or  for  damages  in  respect 
thereof,  Roi/hooburdyal  Mundur  v.  Christian  (;i  W.U..  12:3).  There  is  no  reference 
made  in  section  8  to  the  three  years'  limitation,  provided  by  cl.  9  of  sect.  1.  That 
being  so,  the  suit,  being  for  a  balance  of  account,  necessarily  falls  within  the  general 
provisions  contained  in  cl.  16  of  sect.  1.  which  enacts,  that  all  suits  for  wliich  no 
other  limitation  is  by  the  Act  expressly  provided;  the  period  of  six  years  from  the 
time  the  cause  of  action  arose  the  right  to  sue  accrues,  GojkiI  C/iiiiidrr  S/iaha  v. 
Sinaes  (8  W.R.,  4),  Rnm'jay  Bey  v.  Sriiiafh  Siiir/  (2  Ben.  Law-  Rep.,  App.  Jur..  170). 
Here  the  present  suit  was  brought  within  six  years  when  the  cause  of  action  pro- 
vided by  sect.  8  arose. 

Mr.  Doyne,  for  the  Respondent. — It  is  clear  from  the  pleadings,  first,  that  the 
Appellant  admitted  that  the  commission  he  paid  the  Respon-[141]-dent  was  Rs. 
11 :  8,  and  no  more,  the  Chootki  being  a  comm'ission  paid  by  the  Purchasers;  and 
secondly,  that  the  Respondent  became  liable  immediately  on  sale  of  the  Cotton  for 
the  proceeds,  after  deduction  of  commission.  With  respect  to  the  plea  of  limita- 
tion, after  the  abandonment  of  the  allegation  as  lo  account  stated,  the  burthen  was 
on  the  Appellant  to  show  why  under  Act,  No.  XIV.  of  1859,  cl.  1,  sect.  9,  he  had  not 
sued  within  three  years  from  the  accruing  of  any  item  of  the  debt  alleged  by  him 
to  be  due  from  the  Respondent.  On  the  merits  it  is  insisted,  that  according  to  the 
custom  of  the  trade,  an  Aurtidar  receiving  a  commission  of  Rs.  11:2  per  hundred 
maunds  would  be  liable  for  net  sale  price  as  if  he  were  the  Purchaser  himself. 

Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  Tlie  Lord  Justice  Melli.sh  (July  17,  1871).— This  was  a  suit 
brought  by  the  Appellant,  who  was  the  Manager  of  a  Factory  in  Moorshedabad, 
against  the  Respondent,  who  carried  on  an  old  established  business  of  Broker,  to 
recover  a  sum  of  Rs.  16,051  and  interest,  alleged  to  be  due  on  the  balance  of  an 
account.  The  Defendant  had  for  several  years  sold  the  goods  of  the  Plaintiff's 
Firm,  and  according  to  the  finding  of  the  Principal  Sudder  Anieeu,  the  correctness 
of  which  was  not  disputed  before  us,  had  received  a  Puckah  or  del  credere  com- 
mission, which  made  her  liable  to  the  Plaintiff  for  all  goods  sold  which  were  not  paid 
for  by  the  Purchasers.  As  there  was  no  proof  that  any  part  of  the  price  of  the 
goods  in  respect  of  which  this  suit  was  brought  had  been  received  by  tlie  Defendant, 
the  claim  against  the  Defendant  was  only  supported  upon  the  ground  (hat  as  she 
received  a  del  [142]  credere  commission,  she  was  liable  for  the  price  of  all  goods 
sold  by  her  for  the  Plaintiff.  It  was  admitted,  that  the  cause  of  action  for  the 
last  item  in  thf  account  had  accrued  more  than  three  years,  but  that  there  were 

739 


XIV  MOORE  IND.  APP..  143       BROJONATH  KOONDOO  CHOWDRY 

items  in  the  at-tount  wliitli  hud  occurred  within  six  _Tear.s  from  the  commencement 
of  the  suit.  The  Act  of  Limitation  of  suits  was  pleaded,  and  the  sole  question  to 
be  determined  is,  w^hether  under  the  circumstances,  previously  stated,  the  suit  is 
barred  by  the  Act  of  Limitation  of  suits,  No.  XIV.  of  1859.  The  High  Court  held, 
that  the  case  came  within  cl.  9  of  the  fir.st  section,  as  a  suit  brougiit  for  breach 
of  a  contract,  and  the  Chief  Justice  in  giving  judgment  says,  "  Altliough  no  express 
contract  was  proved  to  have  been  entered  into  between  the  parties,  still  their  deal- 
ings were  evidence  from  which  it  might  properly  be  assumed  they  had  agreed  to 
carry  on  business  on  the  terms  we  find  them  carrying  on.  It  was  an  engagement 
on  the  part  of  the  Defendant  that  she  would  sell  the  Plaintiff's  Cotton,  and  that  she 
would  guarantee  the  Purchasers.  Tliere  was  a  liability  on  the  part  of  the  Defen- 
dant not  arising  from  a  wrong,  but  a  liability  arising  out  of  an  engagement  which 
slie  must  be  assumed  to  liave  entered  into  with  the  Plaintiff.  It,  therefore,  falls 
within  cl.  9  of  section  1.  It  is  a  suit  for  breach  of  contract  not  in  writing."  It 
was  urged  before  us  on  the  part  of  the  Appellant  that  the  High  Court  had  put  a 
wrong  construction  on  tlie  words  "breach  of  contract,"  as  used  in  the  clause;  that 
these  words  are  not  there  used  for  the  purpose  of  distinguishing  actions  founded  on 
contract  from  actions  founded  on  tort,  but  for  the  jHirpose  of  distinguishing  actions 
to  recover  unliquidated  damages  for  breach  of  contract,  from  actions  to  recover 
debts,  and  that  the  enumera-[143]-tion  in  the  clause  itself  and  in  the  8th  clause  of 
several  debts  w'ith  respect  to  which  the  period  of  limitation  is  to  be  three  years, 
proves  that  it  could  not  have  been  intended  to  make  the  limitation  for  all  debts  three 
years  under  the  words  "  breach  of  contract,"  and  that  the  present  suit  was,  in 
substance,  a  suit  to  recover  a  debt  or  liquidated  sum  of  money,  and  that  the  period 
of  limitation  was  six  years  under  the  16tli  clause  of  section  1.  Several  cases  were 
cited  from  the  Indian  Courts,  and  it  appears  from  them  that  much  difference  of 
opinion  has  prevailed  among  the  Judges  in  India  respecting  the  proper  construc- 
tion to  be  put  on  the  words  "  for  the  breach  of  any  contract  "  in  the  9th  clause  of 
sect.  1.  Their  Lordships  do  not  think  it  necessary  or  advisable  that  they  should 
attempt  on  the  present  occasion  to  lay  down  what  is  the  proper  construction  of  these 
words  as  applicable  to  all  cases.  It  is  sufficient  to  say,  that  it  appears  impossible 
to  tliem  to  put  so  narrow  a  construction  upon  them  as  not  to  include  the  case  now 
before  them.  The  real  Debtors  for  the  price  of  the  goods  sold  are  the  Purchasers 
of  the  goods,  and  the  Broker  is  only  sued  upon  her  collateral  undertaking  that  in 
consideration  of  the  commission  paid  to  her  she  will  pay  the  price  of  the  goods 
if  the  Purchaser  fails  to  do  so.  An  action  in  such  an  undertaking  is  an  action  on 
an  express  contract,  and  the  sums  which  can  be  recovered  under  it  are  damages  for 
a  breach  of  contract. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  judgment  of  the  High  Court 
was  correct,  and  they  will  recommend  to  Her  Majesty  that  the  appeal  should  be  dis- 
missed, with  costs. 


[144]  BROJONATH  KOONDOO  CHOWDRY  and  Others,— Aifpellmits :  KHELUT 
CHUNDER   GBOSE.— Respondent*  [July   4,   1871]. 

On  appeal  from  the  Hir//i  Court  of  Judicature  at  Fort  William,  Bengal. 

A  mortgage  made  in  1845  in  the  English  form,  contained  a  proviso  for  redemp- 
tion, and  for  the  Mortgagor  continuing  in  possession  until  default  in  pay- 
ment, in  which  event  the  mortgage  Deed  gave  a  right  of  entry  to  the  Mort- 
gagee. Default  was  made  in  payment  of  the  mortgage  money  by  the 
Mortgagor,  but  no  steps  were  taken  by  the  Mortgagee  to  obtain  possession. 
In  1849  the  Mortgagor  sold  part  of  the  mortgaged  estate,  and  the  Purchaser 


*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  and" the  Risrht  Hon.  the 
Lord  Justice  Mellish.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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entered  into  possession  and  registered  his  title.  Tlie  Assignee  of  the  Mort- 
gagee afterwards  brought  a  suit  for  foreclosure  to  which  the  Purchaser  was 
not  made  a  party,  and  in  the  year  18G'J  olitained  a  decree  for  foreclosure, 
hi  a  suit  brought  by  the  Assignee  of  the  Mortgagee  against  tlie  Purchaser 
for  possession  of  tliat  part  of  the  estate  so  purchased  by  iiim  from  the  Mort- 
gagor, held,  by  the  Judicial  Connnittce,  aftirnung  the  judjjnieiit  of  tlie  High 
Court  at  Calcutta,  that  as  the  Mortgagor  after  default,  and  the  Purchaser 
under  him,  had  been  in  possession  for  more  than  twelve  years  before  the  suit 
for  possession  was  instituted,  the  Limitation  of  suits  Act,  No.  XIV.  of  1.S59, 
sect.  1.  cl.  \'2,  was  a  bar  to  the  suit. 

The  question  in  this  a])peal  was  one  of  limitation  of  suit,  under  Act,  No.  XIV.  of 
1859.  The  Appellants  were  the  possessors  of  a  decree  of  foreclosure  of  an  estate 
belonging  to  one  Unnoda  Persaud  Roy,  and  by  him  mortgaged  by  two  Deeds  made 
in  the  English  form,  in  1S40  and  1815,  with  the  usual  proviso  for  redemption,  and 
also  providing  for  the  Mortgagor  remaining  in  possession,  until  default,  when  a 
right  of  entry  was  given  to  the  Mortgagee. 

[145]  Unnoda  Persaud  Roy,  the  Mortgagee,  remained  in  possession  notwithstand- 
ing that  default  was  made  in  payment  of  the  mortgage  money,  and  sold  a  portion  of 
the  mortgaged  estate  to  Gooroochurn  Sein,  to  whom  the  jiroperty  w-as  conveyed,  and 
his  name  registered.  The  Respondent  was  a  Purchaser  from  Gooroochurn  Sein.  On 
the  27th  of  Augu.st,  1863,  more  than  twelve  years  after  the  sale  by  the  Mortgagor, 
the  Appellants,  and  otliers,  tiled  their  plaint  in  the  Court  of  the  Principal  Sudder 
Ameen  of  Zillah  Hooghly,  against  Unnoda  Persaud  Roy,  the  original  Mortgagor, 
Gooroocliurn  Sein,  the  Purcha.ser,  and  the  Respondent,  for  foreclosure  of  the  mort- 
gage. The  plaint  contained  an  allegation,  that  Unnoda  Persaud  Roy  had,  while 
the  lands  sued  for  were  under  mortgage,  fraudulently  sold  them  to  Gooroochurn 
Sein,  without  the  knowledge  of  the  Mortgagee,  and  that  the  Plaintiffs  had  not  come 
to  the  knowledge  of  such  a  sale,  and  possession  being  held  thereunder  until  August, 
1863,  at  which  time  they  insisted  the  cause  of  action  accrued.  The  Principal  Sudder 
Ameen,  by  his  decree,  dated  the  8th  of  March,  1864,  decided  in  favour  of  the  Plain- 
tiffs, and  ordered  possession  of  the  land  sued  for  to  be  given  to  them,  with  costs.  In 
his  judgment  the  Sudder  Ameen  held,  that  the  Plaintiffs'  (the  Appellants)  claim  was 
not  barred  by  limitation,  as  the  right  of  possession  only  accrued  from  the  date  of  the 
decree  in  the  foreclosure  suit.  The  Respondent  appealed  from  this  decision  to  the 
High  Court  of  Judicature  at  Calcutta,  and  after  various  proceedings,  that  Court, 
consisting  of  the  Chief  Justice,  Sir  Barnes  Peacock,  and  Mr.  Justice  Jackson,  by 
their  final  judgment,  reversed  the  decree  of  the  Principal  Sudder  .\meen.  and  held 
that  the  Appellants'  suit  was  barred  by  [146]  limitation,  as  under  the  mortgage 
Deed  of  the  4th  of  October,  1845,  the  Mortgagee  was  bound  to  have  sued  and  re- 
covered possession  of  the  mortgaued  estate,  on  default  being  made  in  jiayment  of 
the  mortgage  debt  at  the  date  due,  namely,  the  4th  of  April,  1848,  and  that  his 
cause  of  action  Jiaving  accrued  on  that  date,  and  the  suit  not  having  been  brought 
until  nearly  fourteen  years  afterwards,  the  Appellants  were  barred  by  adverse  pos- 
session, under  Act,  No.  XIV.  of  1859,  sect.  1,  cl.  12. 

From  this  decree  the  present  appeal  was  brought. 

Sir  R.  Palmer,  t^t.C,  and  Mr.  Doyne,  for  the  Appellants,  ariiued,  tliat  the  High 
Court  was  wrong  in  holding,  that  the  possession  of  the  Mortgagor  and  his  Vendee 
was,  from  the  time  of  default  in  payment  of  the  mortgage  money,  adverse  to  the 
Mortgagee  or  his  Assignees,  the  Appellants.  That  there  was  no  adverse  possession 
prior  to  the  Respondent's  decree  of  foreclosure  in  1862,  and,  therefore,  that  the  suit 
was  not  barred  by  the  Limitation  of  suits  Act,  No.  XIV.  of  1859,  sect.  1,  cl.  12. 

Mr.  J.  D.  Bell,  for  the  Respondent,  contended,  first,  that  the  sale  to  the  Respon- 
dent was  a  bona  fide  purchase  for  value,  and  that  he,  not  being  a  party,  was  not 
affected  by  the  proceedings  in  the  foreclosure  suit;  and,  secondly,  that  the  claim  of 
the  Appellants,  as  Assignees  of  the  original  Mortgagee,  was  liarred  by  the  Limitation 
of  suits  Act,  No.  XIV.  of  1859,  sect.  1,  cl.  12,  more  than  twelve  years  having  elapsed 
from  the  date  within  which  a  [147]  suit  to  recover  possession  of  immoveable  pro- 
perty could  be  brought  under  that  Act. 

In  addition  to  Act.  No.  XIV.  of  1859.  sect.  1,  cl.  12,  above  referred  to,  Ben.  Reg. 
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III.  of  1793,  sect.  14,  I'raniiath  Roy  Cliowdry  v.  Koukea  Betjum  (7  Moore's  Ind.  App. 
Cases,  323),  and  Macphersoii's  Civil  Proc.  [Ed.   lt<71].  Appx.  p.  cciii.,  citing  Sel. 
Rep.,  V.  7,  p.  45,  referring  to  S.  IJ.  1857,  p.  1816,  were  cited  and  referred  to. 
Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  the  Lord  Justice  James  (July  17,  1871). — In  this  case  the  only 
question  to  be  decided  is,  whether  the  High  Court  was  justified  in  holding  that  the 
suit  was  barred  by  the  Act  of  Limitations. 

The  Plaintiffs  were  Assignees  of  a  Mortgagee,  originally  a  puisne  Mortgagee, 
but  who  had  acquired  the  rights  of  the  first  Mortgagee,  as  afterwards  stated. 

The  Defendant  was  the  Purchaser  from  the  Assignee  in  solvency,  of  a  person  who 
had  purchased  tlie  property  in  question  from  the  Mortgagor.  The  original  purchase 
from  the  Mortgagor  was  upwards  of  twelve  j'ears  before  the  commencement  of  this 
suit,  followed  by  registration  and  mutation  of  names  in  the  Collector's  Book,  the 
Order  for  which  was  made  on  the  loth  of  January,  1850.  and  possession. 

At  the  time  of  the  sale  the  property  was  subject  to  a  mortgage,  made  in  the  form 
of  the  English  mortgage,  with  the  usual  proviso  for  redemption,  and  a  proviso  that 
the  Mortgagor  should  continue  in  possession  until  default,  and  on  default  an  express 
right  of  entry  was  given  to  the  Mortgagee. 

[148]  More  than  twelve  years  before  the  commencement  of  this  suit  such  default 
was  made. 

After  the  sale  under  which  the  Defendant  claims,  the  first  Mortgagee  instituted 
a  suit  for  foreclosure  in  the  late  Supreme  Court  of  Calcutta.  This  suit  proceeded  to 
a  foreclosure  nut  on  the  1 1th  of  December,  1850,  and  which  was  made  absolute  on  the 
0th  of  February,  1852. 

The  Plaintiff  in  that  suit,  however,  procured  that  foreclosure  to  be  opened,  paid 
off  the  first  Mortgagee,  took  a  transfer  of  his  mortgage,  and  then  proceeded  himself 
to  foreclose  the  Mortgagor,  and  obtained  liis  final  decree  for  foreclosure  on  the  15th 
of  July,  1862. 

To  these  foreclosure  proceedings  the  Purchaser  of  the  property  in  question  was 
not  made  a  party,  and  it  was  of  course  held  by  the  High  Court  that  he  was  in  no  wise 
affected  by  those  proceedings. 

Having  foreclosed  his  mortgage,  the  Appellants  commenced  the  suit  against  the 
Defendan*^,  who  pleaded  his  twelve  years'  possession  in  bar.  The  plaint  was  filed 
on  the  27th  of  August,  1863. 

The  High.  Court  has  held  that  bar  to  be  sufficient.  Their  Lordships  do  not  doubt 
that  sucli  decision  was  correct.  It  was  contended  before  them  that  so  long  as  the 
mortgage  security  was  a  subsisting  security,  and  dealt  with  as  such,  time  did  not 
run  as  between  the  Mortgagee,  wlio  was  content  to  rest  on  his  security,  and  the  Mort- 
gagor, who  was  permitted  to  remain  in  possession,  and  persons  claiming  imder  hiin  ; 
and  it  was  also  contended,  that  until  the  foreclosure  put  an  end  to  the  security  it 
was  a  subsisting  security,  and  that  it  was  then,  and  not  till  then,  that  time  began 
to  run.  It  was  further  contended,  that  the  Defendant,  who  derived  his  title  under  a 
pur-[149]-chase  from  the  Mortgagor,  could  not  be  in  a  more  favourable  position  than 
the  Mortgagor  himself. 

The  foreclosure  proceedings  did  not  affect  the  Defendant,  or  the  property  in 
question,  and  it  is  difficult  to  see  how  a  right  of  entry  or  cause  of  action  against  one 
man,  in  respect  of  his  property,  could  be  either  lost  or  gained  by  proceedings  against 
another  man  in  respect  of  his  property. 

As  against  the  Defendant  the  Plaintiff  has  acquired  no  right,  except  that  which 
was  conveyed  to  him  by  his  securities. 

The  right  under  the  mortgage  Deed  was  to  obtain  possession  of  the  land,  and  the 
cause  of  action  accrued  when  default  was  made. 

The  words  of  section  1,  cl.  12,  of  the  Limitation  of  suits  Act.  No.  XIV.  of  1859. 
are — 

"  To  suits  for  the  recovery  of  immoveable  property  or  of  any  interest  in  immove- 
able property,  to  which  no  other  provision  of  this  Act  applies,  the  period  of  twelve 
years  from  the  time  the  cause  of  action  arose." 

To  this  there  is  by  sect.  6  one  exception  in  respect  of  mortgages,  which  is  this  :  — 

"  In  suits  in  the  Courts  established  bv  Roval  Ciiarter  bv  a  Mortgagee  to' recover 
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from  llie  Murtgagor  llie  jujssessiou  of  the  iiiiiiiuveabli.-  pio|)eity  mortgaged,  (lie  causi- 
of  action  slinll  be  defined  to  liave  arisen  from  tiie  latest  date  al  which  any  |iortiou 
of  principal  money  or  interest  was  |iaid  on  account  of  such  mortgage  debt.  " 

This  exception  does  not  ajijily  to  the  i)reseiit  case,  and  wliere  there  is  an  express 
exception  so  limited  to  one  special  case  of  mortgage,  it  might  plausibly  be  argued 
that  it  cannot  be  extend^'d  to  any  oilier  case,  even  in  the  case  of  the  original  Mort- 
gagor [150]  himself  continuing  in  possession  and  paying  interest  to  the  Mortgagee. 

The  judgment  of  the  High  Court  appears  to  be,  tiiat  the  bar  extends  even  to  such 
a  case  wlien  not  provided  for  by  that  section.  The  ruling,  however,  was  not  necessary 
for  the  determination  of  this  suit. 

It  may,  however,  have  been  deemed  necessary  to  introduce  the  exception  stated 
above,  in  order  to  put  mortgages  in  the  English  form,  when  put  in  suit  in  the 
Supreme  Court,  which  was  generally  governed  by  Englisli  law.  upon  the  same  footing 
as  that  in  which  English  mortgages  are  under  the  exi.sting  Statutes  of  Limitation, 
and  tiieir  Lordships,  dealing  with  suits  upon  mortgages  in  the  Native  Courts  of 
India,  might,  in  the  simple  case  of  a  Mortgagee  and  iiis  Mortgagor  being  permitted 
to  remain  in  possession  so  long  as  he  paid  interest,  have  found  ground  for  consider- 
ing that  there  was  a  permissive  possession,  and  that  a  n«w  cause  of  action  and  right 
of  entry  accrued  when  that  permission  ceased.  No  such  ipiestion,  however,  arises  iu 
the  present  case,  for  it  is  impossible  to  hold  that  the  Defendant,  the  Purciiaser,  was 
holding  or  supposed  that  he  was  liolding  by  the  permission  of  the  Mortgagee;  and 
when  both  tilings  concur — possession  by  such  a  holder  for  more  than  twelve  years, 
and  the  right  of  entry  under  the  mortgage  deed  more  than  twelve  years  old — it  is 
imjiossible  to  say  that  such  a  possession  is  not  protected  by  the  Law  of  Limitations. 
'  Therefore,  without  expressing  an  opinion,  wjiether  tiie  broader  and  more  general 
rule  laid  down  iu  the  judgment  of  the  High  Court  can  be  supported,  their  Lordships 
have  no  doubt  that  the  decision  in  this  case  is  correct. 

[151]  It  has  been  pressed  on  their  Lordsliijis  that  the  decision  will  destroy  the 
value  of  mortgage  securities  in  India.  Their  Lurdshijis  do  not  share  in  that  appre- 
hension. It  may  be,  and  probably  is,  better  that  Mortgagees  keeping  their  .securities 
locked  up  in  tlieir  strong  Boxes,  and  allowing  the  Mortgagor  to  be  the  ostensible 
Owner  in  possession  for  a  long  series  of  years,  should  occasionally,  as  in  this  case, 
find  themselves  deprived  of  portions,  more  or  less  small,  of  the  mortgaged  property, 
than  that  bona  fide  Purchasers  and  persons  claiming  under  tliem,  after  many  years' 
possession,  and  perhaps  much  expenditure,  should  be  evicted  under  a  mortgage  title 
perhaps  half  a  century  old.  because  somebody  has  been  paying  interest  on  the  mort- 
gage money.  In  tlie  present  case  an  actual  mutation  of  the  names  took  place,  and 
a  very  sli-rhl  degree  of  vigilance  would  have  enabled  the  Mortgagee  to  assert  his  title 
earlier. 

Their  Lordships  will  recommend  that  the  judgment  be  affirmed,  and  the  appeal 
dismissed  with  costs. 


[152]  HURRYHUR  MOOKHOPADHYA,— J/./;«//a«^-  MADUB  CHCNDER  BABOO 
and  Another,— ResiMndents.  NOBOKISHTO  UOOKEIUEE,— Appellant  ; 
KOYLASCHUNDRO  BITTACIIAR.JEE  and  Oihers— Res /indents  *  [July 
4  and  5,  1871]. 

Review  of  the  Ben.  Regs,  relating  to  Lakliiraj  tenures,  within  the  Provinces  in- 
cluded by  the  Perpetual  Settlement.  Construction  of  Act,  No.  X.  of  1859, 
sect.  28,  in  respect  to  the  operation  of  the  law  of  limitation  in  suits  brought 
under  Ben.  Regs.  XIX.  of  1793,  sect.  10,  and  II.  of  1819,  sect.  30.  for  resump- 
tion and  assessment  of  lands  as  mal,  or  rent-paying  lauds,  held  as  Lakhiraj 
[14  Moo.  Ind.  App.  164,  et  seq.]. 


*  Present :  Members  of  the  Judicial  Coimnittee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the  Lord 
Justice  Mellisli.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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A  Plaiutiff  in  a  suit  lor  resumption  of  land  as  part  of  liis  mal  zemiudary  for 
assessment,  is  bound  in  the  first  inslanee  to  prove  a  prliiici  facie  case  (1)  the 
payment  of  rent  since  1790,  or  (2)  that  the  land  formed  part  of  the  mal  assets 
of  "the  estate  at  the  Decennial  Settlement.  When  such  a  prima  facie  case  is 
made  out,  the  oniix  prob<indi  is  shifted  on  the  Defendant,  who,  to  exempt 
himself  from  assessment,  must  show  that  his  tenure  existed  rent  free  before  the 
1st  of  December,  1790  [U  Moo.  Ind.  App.  170j. 

These  appeals  raised  the  same  question;  namely,  on  whom  the  unus  of  proof  lie 
in  suits  by  a  Zemindar,  or  Putueedar,  for  resumption  of  rent-free  tenures. 

In  the  first  appeal  the  Appellant  filed  his  plaint  in  the  Court  of  the  Collector  of 
Hooghly,  alleging  it  to  be  instituted  under  the  30th  sect,  of  Ben.  Reg.  II.  of  1819, 
to  ujiliold  his  mal  rights  under  the  Decen-[153]-nial  Settlement,  to  92  beegahs,  13 
cottalis,  and  13  chittacks  of  mal  land,  in  the  village  of  Juggutbubluleporo.  which  lay 
within  and  formed  part  of  the  Appellant's  zemindary  and  juitnee  talook,  which  the 
Defendants  (the  Respondents)  and  others  were  holding  as  Lakhiraj.  The  plaint 
referred  to  a  previous  suit  under  Act,  No.  X.  of  1859,  sect.  28,  in  the  Deputy  Collec- 
tor's Court.  The  Respondent,  Gooroo  Buksh,  by  his  answer,  claimed  the  lands  sued 
for,  except  a  small  portion,  as  Lakhiraj,  and  relied  on  the  decision  of  the  Collector 
in  the  suit  under  Act,  No.  X.  of  1859,  as  a  final  adjudication. 

After  takini;'  evidence,  the  Principal  Sudder  Ameen  (Ramnarain  Roy),  on  the 
9th  of  April,  1863,  by  his  judgment,  held  that  the  documents  relied  on  by  the 
Respondents  to  prove  their  Lakhiraj  title  were  not  shown  to  be  genuine  or  appli- 
cable to  the  lands  in  suit,  and  decreed  in  favour  of  the  Appellant  in  respect  of  all 
the  lands  sought  to  be  assessed,  except  about  two  beegahs. 

On  appeal  from  this  decree  the  Respondents  relied  on  the  limitation  of  suit 
and  proof  of  their  Lakhiraj  title.  A  division  Bench  of  the  High  Court,  composed 
of  Messrs.  Steer  and  Kemp,  on  the  14th  of  March,  186i,  dismissed  the  appeal. 

A  petition  for  review  was  presented,  principally  on  the  ground  that,  as  the 
Appellant,  in  his  plaint,  had  stated  that  the  disputed  lands  were  his  mal  lands,  and, 
as  he  alleged,  the  Respondents'  title  to  them  had  accrued  after  1790,  the  High  Court 
had  erred  in  throwing  the  onus  of  proof  on  the  Respondents. 

The  review  of  judgment  was  heard  before  Messrs.  Kemp  and  Glover,  who  ad- 
mitted the  review  on  one  point  only,  namely,  whether  the  onus  had  not  been 
[154]  wrongly  thrown,  with  reference  to  the  full  Bench  decision  in  Sonaton  Ghose 
V.  Moulvie  Abdool  Turvuh  (2  W.R.  205),  which  case,  the  High  Court  held,  applied, 
and  that  the  onus  was  on  the  Zemindar,  and  not  on  the  Lakhirajdar,  and  that  as 
the  onus  being  on  the  Zemindar,  the  present  Appellant,  permission  was  given  to 
amend  his  plaint,  and  to  prove  that  the  land  was  mal,  by  showing  that  he  had  re- 
ceived rent  for  the  same.  The  suit  was,  therefore,  remanded  to  the  Lower  Court 
for  that  jjurpose.     The  fir.st  appeal  was  brought  from  this  decree  remitting  the  suit. 

In  the  second  appeal  the  suit  was  brought  by  the  Appellant,  Nobokishto  Mooker- 
jee,  against  the  Respondents.  In  liis  plaint  he  alleged  himself  to  Ije  the  Durput- 
needar  of  a  village  named  Nusseerbattee,  and  that  the  Defendants  (the  Respondents) 
were  in  possession  of  18  beegahs,  13i  cottahs  of  land,  for  which  they  refused  to 
pay  him  rent,  on  the  ground  that  they  held  it  as  Lakhiraj  from  a  date  previous  to 
December,  1790,  and  alleged  that  they  had  not  been  able  to  sliow  their  title,  where- 
fore he  claimed  the  right  to  assess  the  lands  under  Ben.  Regs.  .XIX.  of  1793  and  II. 
of  1819,  sect.  30,  and  other  Acts  in  force. 

The  Respondents,  by  their  answers,  asserted  first  their  Lakliiraj  rights,  and 
secondly  relied  on  the  limitation  of  suit.  They  put  in  evidence  various  grants  to 
establish  their  Lakhiraj  rights  of  dates  previous  to  the  Decennial  Settlement.  As 
to  part  of  the  lands,  they  insisted  that  they  were  not  situate  in  the  Appellant's 
talook. 

By  the  decree  of  the  Principal  Sudder  Ameen  of  Hooghly  (Nuzzeervodeen 
Mahmud),  dated  the  9th  of  July,  1863,  the  Appellant's  suit  was  dismissed,  on  the 
[155]  ground  that  the  Respondents  had  proved  a  valid  Lakhiraj  title,  existing 
Ijefore  the  Perpetual  Settlement,  and  that  the  suit  was  barred  by  limitation. 

On  appeal,  Mr.  J.  E.  S.  Lillie,  the  Judge  of  Hooghly  Court,  on  the  21st  of  June, 
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1864,  by  his  judgment,  moditied  the  decree  of  the  Principal  Sudder  Aiueen,  and 
decreed  for  the  Appellant  all  the  lands  in  suit,  excei)t  lUilrnniporo. 

From  this  decision  the  Hespondents  appealed  specially  to  the  High  Court,  priuci- 
pallv  on  the  j^romid,  that  the  onus  /Jiobtintli  had  been  thrown  on  the  wrong  side, 
and  that  tlie  Plaintitf  oiijj;ht  to  have  been  called  upon  to  substantiate  his  alleviations 
before  the  Defendants  could  be  recpiired  to  prove  their  plea. 

(.)n  the  l-'!th  of  April,  1865,  a  Division  Hench  of  tlie  Hi^'li  Court,  composed  of 
Messrs.  Seton-Karr  and  Campbell,  delivered  judgment,  to  the  effect,  that  the  ontm 
having  been  misplaced,  the  case  was  to  be  remitted  to  the  First  Court,  with  reference 
to  the  principles  laid  down  in  case  268  of  1864  (a). 

(«)  Khelut  Chunuer  Ghose  v.  Puoiisu  CiiuNuEK  Roy  [March  27,  1865]. 

The  judgment  of  Messrs.  Loch  and  Seton-Karr,  in  the  case  Xo.  268  of  1864, 
Khelut  Chunder  Ghose  v.  I'oonio  Chunder  Roy,  above  referred  to,  is  from  its  im- 
portance, here  set  out:  — 

••  The  Plaintiffs  state  that  they  seek  to  resume  33  beegahs  11  cottahs  12  gundahs 
of  invalid  Lakhiraj  land  in  the  possession  of  the  Defendants,  situated  within  th« 
limits  of  Mouzah  Sulliea,  appertaining  to  their  Zemindary,  Perguunali  Paekan, 
Zillah  Hooghly.  The  suit  is  brought  under  the  provisions  of  sect.  .'iO,  Reg.  H.  of 
1819.  The  Defendant  pleads  that  the  suit  is  liarred  by  limitation,  as  he  and  hit 
predecessors  have  held  possession  of  these  lands,  rent  free,  from  a  period  anterior 
to  the  assumption  of  the  Dewanny  by  the  late  Fast  India  Comjiany,  tliat  the  lands  are 
known  as  the  '  Feelkhana,'  and  were  granted  by  the  Nawab  Nazim  of  Bengal  to 
Santee  Ram  Singh  of  Jorasanko ;  that  they  were  inherited  liy  his  Son,  and  the 
property  descended  to  his  family,  and  it  was  last  sold,  in  execution  of  a  decree  of 
the  Supreme  Court,  on  7th  of  May,  1855,  and  purchased  by  the  Defendant  (the 
Appellant)  now  in  possession.  The  Lower  Court  found  for  the  Plaintiffs,  holding 
that  the  Defendant  had  failed  to  prove  the  validity  of  his  tenure;  and  the  Judge 
gave  a  decree  for  resumption,  declaring  the  lands  to  pertain  to  the  mal  lands  of 
the  Plaintiff's  mehal.  An  appeal  was  preferred  by  the  Defendant,  the  hearing  of 
which  was  differed  till  the  result  of  a  reference  to  a  Bench  of  seven  .Judges,  in  the 
case  of  Sonatun  Ghose  and  others,  special  appeal  No.  869,  and  of  Ucemmonee 
Dehya,  special  appeals  Nos.  1290,  and  1291,  was  made  known.  The  reasons  for 
this  reference  may  be  shortly  stated.  Previous  to  the  enactment  of  Act,  No.  X.  of 
1859,  suits  for  the  resumption  and  assessment  of  land  held  on  invalid  Lakhiraj 
title,  whether  under  sect.  .TO,  Reg.  II.  of  1819,  or  sect.  10,  Reg.  XI.\.  of  1793,  used 
to  be  brought  indiscriminately  either  in  the  Civil  Court  or  before  the  Collector.  It 
was  very  questionable,  under  the  law  as  it  then  stood,  whether  the  Collector  had 
any  jurisdiction  in  cases  under  sect.  10,  Reg.  XIX.  of  1793,  which  related  to  lands 
alienated  from  a  permanenlly  settled  estate  subsequent  to  the  1st  of  December,  1790. 
But  whether  the  law,  correctly  interpreted,  admitted  this  jurisdiction  or  not,  the 
hearing  of  such  cases,  as  if  they  were  brought  under  the  provision  of  Reg.  II;  of 
1819,  by  the  Collector,  had  grown  into  a  custom  ;  and  i)y  the  provisions  of  sec.  28, 
Act,  No.  X.  of  1859,  the  jurisdiction  of  the  Collector  was  distinctly  extended  to 
these  cases.  By  the  ruling  of  a  Full  Bench,  in  the  case  of  Bishumber  Misser,  bearing 
date  the  18th  of  March,  1863,  it  was  held,  that  cases  thus  tried  by  the  Collector  were 
suits,  and  not  summary  Orders  ;  and  a  further  question  then  arose,  whether  the 
Legislature,  when  creating  this  new  jurisdiction  in  the  Collector,  intended  to  take 
away  the  jurisdiction  over  such  suits  from  the  Civil  Courts,  and  vest  it  solely  in 
the  Collector.  Another  point  had  to  be  considered.  The  provisions  of  sect.  28. 
Act,  No.  X.  of  1859,  had  introduced  the  law  of  limitation  as  barring  the  hearing 
of  suits  under  sect.  10,  Reg.  XIX.  of  1793,  unless  instituted  within  twelve  years 
from  the  date  that  the  Plaintiff's  right  of  action  accrued.  But  that  law  which  re- 
mained unrepealed  declared,  that  no  length  of  possession  should  give  validity  to 
such  grants.  If  then  there  were  a  concurrent  jurisdiction  in  the  Civil  Court  and 
the  Collector,  it  was  evident  that  in  suits  brought  in  the  Civil  Courts,  limitation 
would  not  apply,  while  in  suits  before  the  Collector  the  suit  woiild  be  subject  to 
a  law  of  limitation.  It  was  further  argued,  that  one  object  of  sect.  28  of  Act, 
No.  X.  of  1859,  was  to  draw  a  clear  distinction  between  suits  under  sec.  10,  Reg.  XIX. 
of  1793,  and  suits  under  sect.  30,  Reg.  II.  1819,  that  the  latter  law  related  only 
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[156]  Application  was  made  for  leave  to  appeal  to  Her  Majesty  in  Council, 
though  under  the  appealable  [157]  value,  and  the  High  Court,  under  the  powers 
of  the  39tli  sect,  of  the  Letters  Patent,  in  consequence  of  [158]  the  importance  of  the 
question-raised,  and,  as  the  case  was  a  representative  one  and  would  govern  twenty- 
eight  other  i\ualogous  cases,  leave  was  granted. 

[159]  N')  appearance  was  put  in  for  the  Respondents  in  either  api)eals,  and 
♦hey  were  consequently  heard  ex  ixtrte. 

Sir  K.  Palmer,  Q.C.,  and  Mr.  Doyne,  for  the  Appellant  in  the  first  appeal,  argued, 
first,  that  it  was  not  contested  in  the  suit,  that  the  lands  formed  part  of  the  Appel- 
lant's Decennially  settled  estate,  and,  secondly,  that  the  burtlien  of  proof  of 
exemption  from  assessment  was  on  the  Respondents,  the  Lakhirajdars,  and  not 
the  Appellant,  the  Zemindar. 

[160]  In  the  second  appeal.  Mr.  Doyne,  who  appeared  for  the  Appellant,  in- 
sisted, first,  that  the  lands  claimed  by  the  Appellant  as  mal  were  sufficiently  proved 
to  form  part  of  the  Decennially  settled  Talook  of  Xusseerbattee,  and  secondly,  that  the 
Respondents  failed  to  get  rid  of  the  effect  of  such  proofs  by  establishing,  as  to  such 
lands,  a  Lakhiraj  title  of  a  date  previous  to  December,  1790. 

Ben.  Regs.  XIX.  of  1793,  sect.  10;  II.  of  1819,  sect.  30:  Act,  No.  X.  of  1859, 
sect.  28;  Heeree  Monee  Dahee  v.  Koonj  Baharee  Iloldar  (2  W.R.  207),  Sonaton  G/iose 
V.    Moulvie   Ahclool   Turruh    (2   W.R.    205),    and   Khelut  C'hunder   Glwse   v.Pooriui 

to  lands  held  as  rent-free  at  or  before  the  1st  of  December,  1790,  and  that  a  suit 
brought  by  a  Zemindar  under  the  provisions  of  sec.  30,  Reg.  II.  of  1819,  was  an 
admission  on  his  part  of  the  existence  of  the  tenure  in  1790,  and  such  admission 
was  sufficient  to  bar  his  suit,  unless  he  were  an  auction  Purchaser  at  a  sale  for 
arrears  of  Government  revenue.  Owing,  however,  to  the  very  confused  state  in 
which  plaints  were  usually  drawn  up,  the  Plaintiff  claiming  to  resume  the  lands  as 
forming  part  of  his  permanently  settled  estate,  which  was  a  suit  under  sect.  10, 
Reg.  XIX.  1793,  and  as  invalid  Lakhiraj  under  the  provisions  of  sect.  30,  Reg.  II. 
1819,  it  was  difficult  to  know  upon  whom  the  onus  of  proof  should  be  thrown.  When 
the  Plaintiff  came  with  a  distinct  allegation,  that  the  lands  were  part  of  his  perma- 
nently settled  estate,  and  had  been  subsequently  separated  from  it  by  the  De- 
fendants, who  lield  it  as  Lakhiraj,  it  appeared  but  reasonable,  that  the  Plaintiti' 
should  start  his  case  as  in  ordinary  suits;  but  when  he  came  in  to  resume,  tinder 
sect.  30,  Reg.  II.  1819,  that  the  Inirden  should  be  on  the  Defendants.  Tlie  practice, 
however,  had  been  otherwise,  and  the  burden  of  proof  had  always  lieen  thrown  on 
the  party  claiming  to  hold  as  Lakhirajdar,  not  to  prove  the  validity  of  his  title, 
but  to  show  that  the  tenure  was  in  existence  as  Lakhiraj  previous  to  the  1st  December, 
1790,  before  he  could  plead  limitation.  These  were  some  of  the  reasons  which 
rendered  a  reference  to  a  Full  Bench  of  seven  Judges  necessary;  and  the  determina- 
tion of  the  Court  may  be  giveti  under  tlie  following  heads:  — 

First,  that  prior  to  the  enactment  of  Reg.  II.  of  1819,  the  Civil  Courts  were  com- 
petent under  their  ordinary  jurisdiction  to  try  suits  from  possession  under  sect.  10 
of  Reg.  XIX.  1793. 

Second,  that  Reg.  II  of  1819  related  only  to  suits  for  resumption  of  Lakhiraj 
existing  prior  to  1790,  and  that  sect.  30  of  Reg.  II.  1819  did  not  extend  the  juris- 
diction of  Collectors  to  suits  under  sect.  10,  Reg.  XIX.  1793,  and  that  from  the  time 
that  law  came  into  operation  there  was  a  concurrent  jurisdiction  in  the  Civil 
Courts,  and  in  the  Collector  to  try  those  cases. 

Fourth,  that  where  proceedings  have  been  instituted  before  the  31st  of  December, 
1861  (viz.,  before  the  new  law  of  limitation  came  into  operation),  to  enforce  a 
right  under  sect.  10,  Reg.  XIX.  of  1793,  in  the  ordinary  Civil  Courts,  the  law  of 
limitation  does  not  apply. 

Fifth,  that  as  sect.  10,  Reg.  XIX.  of  1793,  applies  only  to  grants  made  since 
1st  of  December,  1790  the  onm  of  proving  that  the  case  falls  within  sect.  10,  or,  in 
other  words,  that  the  grant  was  made  since  1st  of  December,  1790,  and  that  the  case 
is  not  affected  by  the  law  of  limitation,  rests  with  tlie  Plaintiff.  He  must  prove  that 
the  land  held  by  the  Defendant,  and  which  the  Defendant  claims  to  be  Lakhiraj. 
is  part  of  the  Mal  land  of  the  Plaintiff,  and  must  show  that  it  was  assessed  witli  the 
Public  revenue  at  the  time  of  the  Decennial   Settlement.     If  he  proves  this  fact, 
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C/iiiiuler  Roy,  ia>e  No.  208  of  1^64  (mite  [11  Moo.  lud.  Apj).],  p.  155),  were  referred 
to  and  couiiaented  upon. 

The  consideration  of  the  appeals  having  lieen  reserved,  their  Lordships'  judgment 
in  both  cases  was  now  delivered  Uy 

The  Right  Hon.  Sir  ^Villialll  Colvile  (July  18,  1871).— This  appeal,  and  that  of 
lliirrijhur  Mool-hopadhya  v.  Muduh  Chunder  Hithoo,  were  lately  argued  ex  jxirlr. 
before  this  Coiniuit.tee.  The  principal  question  involved  in  them  is  common  to 
both,  but  iuasmuch  as  in  each  some  subordinate  point  peculiar  to  it  was  also  raised, 
their  Lordships  will  deal  with  them  separately.  Tlicy  jiropose  to  take  first  the 
appeal  of  Xobokishto.  tliough  the  last  argued,  because  that  record  contains  a  judg- 
ment pronounced  on  the  iTth  of  March,  1865,  in  a  third  case.  No.  268,  of  1864, 
wherein  the  High  Court  stated  fully  the  grounds  upon  whicli  the  ruling  impugned 
by  botli  these  appeals  is  founded. 

[161]  This  suit  was  instituted  by  the  Aiipellant  as  a  Durputneedar.  Its  object 
was  to  obtain  a  declaration  that  certain  lands  which  the  Respondents  claimed  to 
hold  as  Lakhiraj  land  were  so  held  by  them  under  an  invalid  title;  that  thoy  were 
the  mal  lands  of  the  Appellant,  lial)le,  as  such,  to  pay  rent  to  him,  and  to  have 
them  assessed  accordingly.  The  suit  was  originally  brought  before  the  Collector, 
but  under  the  provisions  of  an  Act  of  the  Bengal  Council,  No.  VII.  of  1S()2.  was 
afterwards  transferred  to  the  Principal  Sudder  Ameen   of  Zillah   Hooghly.     Tlie 

it  may  be  presumed  that  the  rights  under  which  the  Defendant  claims  to  hold  as 
Lakhiraj,  commenced  subsequently  to  the  1st  of  December  1700,  unless  the  Defen- 
dant give  satisfactory  evidence  to  the  contrary.  If  the  PlaintiiV  fail  to  give  tlie 
necessary  proof,  the  issue  as  to  limitation  must  l)e  found  for  the  Defendant. 

Sixth,  in  cases  Nos.  1290  and  1291  it  was  held  by  the  Full  Bench  that  a  suit 
alleged  to  be  brought  under  sect.  30,  Reg.  II.  of  1819,  must  be  assumed  to  refer 
only  to  a  Lakhiraj  created  prior  to  the  1st  December,  1790,  and  is  necessarily  not 
one  to  which  the  rule  created  by  sect.  10,  Reg.  XIX.  of  1793.  of  exemption  from 
limitation,  applies. 

Seventh,  that  looking  at  the  past  practice  of  the  Courts,  and  the  peculiar  circum- 
stances under  which  the  suits  now  before  the  Court  have  been  brouglit,  it  was  held, 
that  if  a  Plaintiff  have  erred  in  stating  that  his  suit  is  brouglit  under  sect.  30, 
Reg.  II.  of  1819,  and  wishes  to  amend  his  plaint,  he  may  be  allowed  to  do  so  by 
.striking  out  the  allegation  that  the  suit  is  brought  under  sect.  30. 

Eighth,  that  if  the  Plaintiff  amend  his  plaint  he  must  comply  with  the  pro- 
visions of  clause  3,  sect.  26,  Act.  No.  VIII.  of  1859,  by  stating  when  his  cause  of 
action  accrued,  and  if  the  cause  of  action  accrued  beyond  the  period  ordinarilj 
allowed  by  any  law  for  commencing  such  a  suit,  the  ground  upon  which  exemption 
from  the  law  is  claimed. 

The  above,  therefore,  are  the  rules  as  gathered  from  the  decisions  of  the  Higii 
Court  in  the  cases  of  Sonatun  Ghose.  Appellant,  No.  869,  Heeramonee  Debya, 
Appellant,  No.  1290,  by  which  the  Lower  Courts  should  be  guided  for  the  future 
in  disposing  of  resumption  suits.  In  all  cases  now  pending  in  the  Courts  below 
the  parties  should  be  allowed  to  amend  their  pleadings  with  reference  to  the  above 
rules.  We  would  further  observe,  that  the  cases  referred  to  the  Full  Bench  were 
instituted  previous  to  the  coming  in  operation  of  Act,  No.  XIV.  of  1859.  That  law 
came  into  operation  after  the  31st  of  December,  1861.  In  all  suits  instituted  sub- 
sequent to  that  date  the  effect  of  c.  14,  sect.  1  of  Act,  No.  XIV.  of  1859,  on  the 
Plaintiff's  suit  must  be  taken  into  consideration. 

We  remand  this  case  to  the  Lower  Court  to  enable  the  Plaintiff  to  amend  hit 
plaint,  if  so  minded,  according  to  the  rules  laid  down,  and  we  direct  the  liower 
Court  to  replace  the  suit,  after  the  amendment  has  lieen  made,  on  its  own  file, 
and  to  proceed  with  it  as  if  the  plaint  had  originally  been  presented  in  its  amended 
form.  The  Court  will  permit  the  Defendant  to  file  a  fresh  answer,  and  also  allow  the 
parties  sufficient  time  to  bring  forward  any  further  evidence  they  may  wish  to 
adduce." 

For  the  judgments  of  the  Bench  of  seven  .Judges  referred  to,  see  2  Weekly 
Reporter,  pp.  91,  205. 
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plaint  expressly  stated,  that  the  suit  was  brought  under  the  1st  clause  of  section  30 
of  Re-'ulation  II  of  1819.  Their  Lordships  need  not  consider  particularly  the 
proviMons  of  that  enactment.  It  is  only  material  to  observe,  that  iu  suits  brought 
under  it  by  a  Zemindar,  or  one  to  whom  the  Zemindar's  rights  have  been  transferred, 
the  whok'  burthen  of  proving  the  nature  and  commencement  of  his  title  was  under- 
stood to  be  thrown  upon  the  Defendant,  the  Lakhirajdar,  whom  the  Phiintiff,  who 
disputes  tlie  validity  of  the  tenure,  might  compel  to  produce  tlie  Sunnuds  and  other 
ancient  documents  upon  which  such  title  rested.  The  sole  proof  of  title  whicli  the 
Defendant  could  require,  in  the  first  instance,  from  the  Plaintiff  was  that  the  lands 
in  question  were  within  the  ambit  of  his  zemindary  or  putnee,  as  the  case  might  be. 
This  issue  the  Respondents  in  the  present  case  did  raise,  and  successfully  raise,  as 
to  part  of  the  land.  As  to  the  rest  of  the  land,  the  only  issue,  except  that  of  limita- 
tion, was,  whether  it  was  the  Respondents'  valid  rent-free  land  or  not,  the  whole 
burthen  of  proof  on  this  issue  being  cast  on  them. 

The  Principal  Sudder  Anieen,  the  Judge  of  the  Court  [162]  of  First  Instance, 
found  that  of  the  land  in  suit,  2  beegahs  and  1  cottah  were  not  within  the  Appel- 
lant's putnee;  that  as  to  12  beegahs  "^and  Uf  cottahs,  other  part  of  that  land,  the 
Respondents  had  proved,  by  certain  ancient  documents,  that  they  had  held  and 
enjoyed  them  as  rent-free  lands  from  long  liefore  the  1st  of  December,  1790,  and 
that,"  consequently,  the  claim  to  assess  them  was  barred  by  limitation.  The  residue, 
beinw  3  beegahs"  and  17J  cottahs,  lie  held  liable  to  assessment.  Both  parties  ap- 
pealed against  this  decision  to  the  Zillah  Judge,  who,  on  the  21st  of  June,  1861,  con- 
firmed the  decree  of  the  Principal  Sudder  Ameen,  so  far  as  it  related  to  the 
2  beegahs  and  1  cottah,  but  reversed  it  as  to  the  rest  of  the  land,  making  as  to  that 
a  decree  in  favour  of  the  Appellant's  claim.  The  grounds  of  his  decision  were,  that 
the  documents  produced  by  the  Respondents  were  untrustworthy,  and,  therefore, 
that  they  had  failed  to  prove  either  a  valid  title  to  hold  the  land  rent-free,  or  that 
the  land,  having  been  held  rent-free  for  a  period  commencing  before  the  1st  of 
December,  1790,  the  Appellant's  right  to  assess  them  was  barred  by  limitation. 

The  Respondent  then  preferred  a  special  appeal  to  the  High  Court.  Of  the 
grounds  stated  for  the  appeal  it  is  only  necessary  to  notice  the  third  and  the  fourth. 
The  third  is,  that  the  suit  being  brought,  though  improperly,  under  section  30, 
Ben.  Reg.  II.  of  1819,  was  admittedly  Itarred  by  limitation.  The  fourth,  that  the 
onus  prohaiuli  had  been  improperly  thrown  upon  the  Defendants.  On  the  13th  of 
April,  1865,  the  High  Court  remanded  this  suit,  with  five  others,  which  it  treated 
as  being  in  the  same  category,  to  the  Court  of  First  Instance,  stating  only  that 
"  the  onus  having  been  misplaced,  these  cases  must  go  back  to  [163]  the  First  Court 
with  reference  to  the  principles  laid  down  in  case  No.  268  of  1864." 

Before  considering  the  propriety  of  this  remand,  which  is  the  principal  question 
raised  by  the  appeal,  it  will  be  convenient  to  complete  the  history  of  this  particular 
case.  The  Appellant  went  again  l)efore  the  Principal  Sudder  Ameen,  amending  his 
plaint  pursuant  to  the  Order  of  remand  by  striking  out  all  reference  to  the  Reg. 
II.  of  1819,  and  making  it  a  plaint  for  the  resumption  of  land  fraudulently  made 
Lakhiraj  after  the  1st  of  December,  1790,  and,  therefore,  falling  within  the  10th 
section  of  Regulation  XIX.  of  1793.  The  Principal  Sudder  Ameen  thereupon  framed 
fresh  issues,  the  first  of  them  being,  whether  the  land  in  dispute  ever  formed  a 
portion  of  mal  land  at  the  time  of  the  Government  settlement,  and  whether  at  any 
subsequent  time  it  had  been  fraudulently  made  rent-free;  and  on  the  13th  of 
September,  1865,  he  dismissed  the  suit  upon  the  ground,  that  the  Plaintiff,  the  Appel- 
lant, had  produced  no  documents  or  evidence  in  the  suit,  and  had  thereby  failed 
to  support  the  burthen  of  proof  which  this  issue  cast  upon  him.  The  Appellant 
afterwards,  in  August,  1865,  olrtained  from  the  High  Court  a  very  special  leave 
to  appeal  to  Her  Majesty  in  Council,  on  the  ground  that  this  suit,  though  the 
subject-matter  of  it  was  far  below  the  appealable  value,  was  one  of  a  large  class  in 
which  similar  remands  had  been  made.  Their  Lordships  will  assume  that  this  leave 
to  appeal  was  properly  granted,  and  that  the  object  of  the  appeal,  or  at  least  its 
principal  object,  is  to  test  the  correctness  of  the  principle  on  w-hich  remands  in 
this  and  similar  cases  have  been  directed,  and  the  burthen  [164]  of  proof  to  some 
extent  cast  on  the  Plaintiff  in  suits  of  this  nature. 

In  order  to  do  this,  it  is  necessary  shortly  to  review  the  law  relating  to  Lakhiraj 
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tenures  within  the  Provinces  embraced  by  the  Perpetual  Settlement,  and  some  recent 
decisions  of  the  Hifrh  Court  of  Calcutta  concernini;  it. 

The  foundation  of  that  law  is  well  known  to  i)e  Regulation  XIX.  of  1793.  That 
Regulation,  after  aftinning  in  the  strongest  terms  the  prima  farir,  or,  so  to  speak. 
Common  law  right  of  the  ruling  Power  to  a  certain  proportion  of  the  produce  of 
everv  beegah  ;  after  declaring  all  I.akhiraj  tenures  to  he  excejitionai  and  in  contra- 
vention of  that  right  ;  that  many  of  the  existing  tenures  of  tiiat  kind  were  invalid  ; 
but  that  all.  whether  valid  or  invalid,  had  been  excluded  from  the  Decennial  Sfttle- 
ment ;  and  that  the  Junmia  assessed  upon  the  estates  of  individuals  under  that 
Settlement  was  to  be  considered  as  exclusive  and  inde]iendent  of  all 
Lakhiraj  trade,  whether  exempted  from  the  Khiraj,  or  ])ublic  revenue, 
with  or  without  due  authority;  proceeded  thus  to  deal  with  the  then 
subsisting  Lakhiraj  tenures.  It  divided  them  into  two  classes,  viz.,  those 
created  by  Grants  made  previous  to  the  I'itli  of  August,  1765,  the  date  of  the  Grant 
of  the  Dewanny  to  the  East  India  Company,  and  those  created  by  Grants  made 
between  that  date  and  the  1st  of  December,  1790.  The  former  by  the  second  section, 
were,  subject  to  certain  conditions,  declared  to  be  valid.  The  latter,  witii  certain 
exceptions,  and  suljject  to  certain  conditions,  were,  by  the  third  section,  declared  to 
be  invalid  ;  and,  as  such,  to  be  resumable  and  subject  to  [165]  future  assessment. 
The  Regulation  then  went  on  to  sul>divide  the  invalid  and  resunial)le  tenures  into 
two  classes,  viz.,  those  which  comprised  lands  not  exceeding  100  bee^ahs,  and  those 
which  comprised  lands  in  excess  of  that  quantity.  The  revenue  which  might  tliere- 
after  be  assessed  on  the  former  was  declared  to  Mong  to  the  Zemindar  or  Talookdar, 
within  whose  estate  the  lands  were  situate.  The  revenue  which  might  thereafter 
be  assessed  on  lands  falling  within  the  latter  class  was  declared  to  belong  to  the 
Government.  And  thus  the  power  of  bringing  a  resumption  suit  to  impeach  a 
Lakhiraj  tenure  existing  at  the  date  of  the  Decennial  Settlement,  and  to  have 
revenue  or  rent  assessed  thereon  came  to  belong  to  the  Government,  or  to  private 
proprietors,  according  to  the  quantity  of  land  comprised  in  such  tenure.  Having 
thus  dealt  with  all  the  Lakhiraj  tenures  then  subsisting,  tiio  Regulation  proceeded 
to  legislate  against  the  future  conversion  of  any  rent-paying  lands  comprised  in  the 
Decennial  Settlement  into  rent-free  lands.  This  was  done  by  the  lOtii  section, 
which  is  in  these  terms:  — 

"  All  Grants  for  holding  land  exempt  from  the  payment  of  revenue,  whether 
exceeding  or  under  100  beegahs,  that  may  have  been  made  since  the  1st  of  December, 
1790,  or  that  may  be  hereafter  made,  by  any  otlier  authority  than  that  of  the 
Governor-General  in  Council,  are  declared  null  and  void,  and  no  length  of  pos- 
session shall  be  hereafter  considered  to  give  validity  to  any  such  Grant,  either  with 
regard  to  the  property  in  the  soil  or  the  rents  of  it.  And  every  person  who  now 
possesses,  or  may  succeed  to  the  proprietary  right  in  any  estate  or  dependent 
Talook,  or  wlio  holds,  or  may  hereafter  hold,  any  estate  or  de-[166]-pendent  Talook, 
in  farm  of  Government,  or  of  the  proprietor,  or  any  other  person,  and  every  Officer 
of  Government  appointed  to  make  the  collections  from  any  estate  or  Talook  held 
khas,  is  authorized  and  required  to  collect  the  rents  from  such  lands  at  the  rate  of 
the  Pergunnah,  and  to  dispossess  the  Grantee  of  the  proprietary  right  in  the  land, 
and  to  re-annex  it  to  the  estate  or  Talook  in  which  it  may  be  situated,  without 
making  previous  application  to  a  Court  of  Judicature,  or  sending  previous  or  sulise- 
quent  notice  of  the  dispossession  or  annexation  to  any  Officer  of  (Government ;  nor 
shall  any  such  proprietor,  Fanner,  or  dependent  Talookdar  be  lial)le  to  an  increase 
of  assessment  on  account  of  such  Grants,  which  he  may  resume  and  annul  during 
the  term  of  the  engagements  that  he  may  be  under  for  the  payment  of  tlie  revenue 
of  such  estate  or  Talook  when  the  Grant  may  be  so  resumed  and  annulled.  The 
Managers  of  the  estates  of  disqualified  proprietors,  and  of  joint  undivided  estates, 
are  authorized  and  required  to  exercise,  on  behalf  of  the  jiroprirtors.  the  powers 
vested  in  proprietors  by  this  section." 

It  is  obvious  that  this  enactment  relates  solely  to  lands  wliirli,  on  the  l.st  of 
December,  1790,  were  mal  or  rent-paying  lands;  that  it  treat,?  the  Grant  of  a 
rent-free  tenure  in  such  lands  not  as  voidal)le,  but  as  absolutely  void;  that  it 
reserves  to  the  Government  no  right  in  such  lands  unless  they  happened  to  be  held 
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khas ;  and  that  it  positively  declared,  that  no  length  of  [jossession  should  give 
validitv  to  any  such  Grant.  It  further  expressly  authorized  the  Landowner  to  dis- 
possess" tlie  Grantee  l>y  the  liigli  hand,  without  having-  recourse  to  the  machinery 
provided  by  other  sections  of  the  Ilegu-[167]-lation  for  the  resumption  or  assess- 
ment of  resumable  I.akhiraj   tenures;  or  to  any  other  legal  proceeding. 

The  machinery  provided  for  resumption  suits  by  the  Regulation  of  179-3  was 
modified  by  several  subsequent  Regulations,  and  in  particular  by  the  Regulation  II. 
of  1819,  which  lias  been  already  mentioned.  And  in  process  of  time  Landowners 
seeking  to  enforce  their  rights  under  the  10th  section  of  that  Regulation  seem  to 
have  found  it  expedient  to  do  so  by  means  of  legal  proceedings  rather  than  in  the 
summary  manner  authorized  by  that  enactment.  An  important  distinction  was, 
however,  established  by  judicial  decisions  between  a  suit  to  enforce  a  claim  under 
this  lOtli  section,  and  ordinary  resumption  suits,  whether  brought  by  Government 
or  individual  proprietors  under  the  earlier  sections  of  the  Regulation.  Wiat- 
ever  doubts  may  at  one  time  have  existed,  it  became  unquestionable,  after  the 
decision  of  this  Committee  in  the  case  of  the  Maharajah  of  Burdwan  (4  Moore's  Ind. 
App.  Cases,  466),  that  the  right  of  the  Government  to  resume  a  voidable  Lakhiraj 
tenure  comprising  more  than  100  beegahs  was  subject  to  the  sixty  years'  limitation; 
and  that  by  parity  of  reasoning  the  right  of  a  Zemindar  to  resume  a  voidable 
Lakhiraj  tenure,  comprising  less  than  100  beegahs,  was  sulsject  to  the  twelve  years' 
limitation.  On  the  other  hand,  the  Courts  construing  the  Regulation  of  Limitation 
in  connection  with  that  part  of  sect.  10  of  Regulation  XIX.  of  1793,  which  says, 
that  no  length  of  possession  shall  give  validity  to  such  a  Grant,  came  (whether  on 
sound  principles  or  not  it  is  immaterial  here  to  consider)  to  the  conclusion,  that 
the  claim  of  a  Landowner  under  this  section  was  [168]  subject  to  no  limitation.  Not- 
withstanding, however,  these  distinctions  between  the  two  rights,  and  between  the 
suits  to  enforce  them,  a  loose  practice  seems  to  have  sprung  up,  under  which  Land- 
owners claiming  the  right  to  assess  lands  held  and  enjoyed  rent-free-  brought  their 
suits  generally  under  Regulation  II.  of  1819,  without  specifying  whether  they 
were  seeking  to  enforce  the  right  given  to  them  by  the  7th  and  9tli  sections  of 
Regulation  XIX.  of  1793,  or  that  given  to  them  by  the  10th  section.  The  result 
was  that  the  stringent  provisions  of  Regulation  II.  of  1819,  and  of  the  other 
Regulations  in  pari  materia,  were  indiscriminately  applied;  and  that  in  all  cases 
the  burthen  w-as  cast  upon  the  Defendant  of  proving,  b}'  the  production  of  ancient 
documents,  that  his  tenure  existed  before  the  1st  of  December,  1790.  If  he  estab- 
lished this  he  would  probably  succeed,  whether  his  ancient  Lakhiraj  tenure  was 
voidable  or  not,  the  suit,  unless  the  Plaintiff  happened  to  be  an  auction  Purchaser 
at  a  Government  sale,  being  barred  by  limitation. 

So  stood  the  law  and  practice  until  Act,  No.  X.  of  1859  was  passed.  The  28th 
section  of  that  Act  repealed  so  much  of  the  10th  section  of  Regulation  XIX.  of  1793 
as  authorized  the  Landowner  summarily  to  dispossess  the  Grantee  of  a  rent-free 
tenure;  it  provided,  that  every  Landowner  who  should  desire  to  assess  any  such 
land,  or  to  dispossess  the  Grantee,  should  take  proceedings  before  the  Collector, 
which  were  to  be  dealt  with  as  a  suit  under  that  Act;  and  it  fixed  a  period  within 
which  such  suits  were  to  be  brought. 

Between  the  passing  of  this  Act  and  the  beginning  of  the  year  1865,  the  Courts 
of  Bengal  seem  to  have  [169]  been  somewhat  divided  upon  several  questions  touching 
the  proper  mode  of  enforcing  the  claims  of  Zemindars  and  other  Landowners,  under 
the  10th  section  of  Regulation  XIX.  of  1793;  and  some,  at  least,  of  such  questions 
were  finally  referred  for  adjudication  by  a  full  Bench,  consisting  of  seven  Judges  of 
the  High  Court,  in  the  appeal  of  Sonatun  G/wse  v.  Moiilvie  Ahdool  Turruh.  This 
case,  which  was  numbered  No.  869  of  1864,  was  decided  on  the  25th  of  January,  1865, 
and  is  reported  in  2  AVeekly  Reporter,  p.  91.  The  Judges  were  divided  in  opinion, 
each  delivering  a  separate  judgment,  in  which  the  law  on  the  subject  was 
elaborately  reviewed.  But  the  following  was  the  final  judgment  of  the  Court.  All 
the  Judges  held,  that  before  the  passing  of  Regulation  II.  of  1819  the  Civil  Courts 
under  their  ordinary  jurisdiction  were  competent  to  entertain  regular  suits  by 
Zemindars  for  the  declaration  of  their  rights  to  resume  revenue  illegally  alienated 
subsequent  to  1790,  and  for  possession  of  the  land  held  rent-free  under  grants  or 
titles  which  had  their  origin  subsequently  to  the  1st  of  December  in  that  year.     Four 
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of  the  Judges  against  tliree  held,  that  such  suits  were  unaflFected  by  tlie  passing  of 
Keprulatiou  II.  of  1819,  section  .'iO,  of  which  the  proper  operation  was  limited  to 
Miits  for  the  resumption  of  l-akhiraj,  existinj;  prior  to  tlie  1st  of  Decciiilicr.  1  7".U).  And 
four  of  the  Judges  against  three  held,  that  the  jurisdiction  of  the  ordinary  Civil 
Courts  to  try  the  suit  was  not  taken  awav  or  affected  hv  the  2Mi  section  of  Act, 
No.  X.  of  \!*5'J. 

The  second  of  these  ruliuge  is,  that  which  is  most  material  to  the  de- 
cision of  the  present  appeal  ;  the  necessary  consequence  of  it  heing  that 
a  suit  to  [170]  enforce  a  claim  arising  under  the  10th  section  of  Regulation  .MX. 
of  I79.'3.  if  brought  under  the  :iOth  section  of  Regulation  II.  of  1S19,  in  order  to  get 
the  benefit  of  the  procedure  there  prescribed,  is  improperly  framed. 

Tlie  same  cuse  came  again  before  a  full  Hench  of  seven  Judges,  somewhat 
ditferently  comjinsed.  on  the  22nd  of  February,  1865.  They  unanimously  held,  that 
they  were  bound  by  the  deci.-ion  of  the  25th  of  January,  1865,  so  far  as  it  went.  But 
they  further  decided,  that  the  regular  suit  which,  notwithstanding  the  28th  section  of 
Act,  No.  X.  of  1859,  might  still  be  brought  to  assess  or  resume  invalid  l..akhiraj, 
created  since  tlie  1st  of  December,  1790,  was  not  subject  to  limitation  ;  and  further, 
that  in  every  fresh  suit  it  lay  upon  the  Plaintiff  to  prove  that  the  case  was  one 
falling  within  the  10th  section  of  Reg.  XIX.  of  179.3.  And  the  Court  added,  "He 
must  prove  his  .illegatiou,  that  the  land  held  by  the  Defendant,  and  which  lie  claims 
to  be  Lakliiraj.  is  part  of  tlie  mal  land  of  the  Plaintiff'.  If  he  prove  thai  fact,  and 
show  that  it  was  assessed  to  the  public  revenue  at  the  time  of  the  Decennial  Settle- 
ment, it  may  be  presumed  that  the  right  under  which  the  Defendant  claims  to  hold 
as  Lakliiraj  commenced  suVwequently  to  the  1st  of  Deceml>er,  1790,  unless  the 
Defendant  gives  satisfactory  evidence  to  the  contrary."  In  another  case.  Sunatuiv 
Gliose  V.  MoiiJvie  Ahdool  Titrruh,  decided  the  same  day  by  the  same  Judges  (2  W.R. 
p.  207),  they  adhered  to  the  ruling  in  No.  869  of  1864,  to  the  effect,  that  section 
."lO  of  Reg.  II.  of  1819  related  only  to  suits  for  resumption  of  Lakliiraj  created  prior 
to  the  1st  of  December,  1790,  and  held  that,  as  a  consequence  of  that  ruling,  every 
[171]  suit  alleged  to  be  brought  under  section  30  was  necessarily  not  one  to  which 
the  rule  created  by  section  10,  Reg.  XIX.  of  1793,  of  exemption  from  limitation, 
applies.  They  further  decided,  that  the  Plaintiff,  having  erred  in  stating  that  the 
suit  was  brought  under  section  30  of  Reg.  II.  of  1819,  should,  if  he  wished  to  do  so, 
be  allowed  to  amend  his  plaint,  and  that,  in  such  case,  the  cause  should  be  remanded 
for  re-trial  :  but  that  if  the  Plaintiff'  did  amend  his  plaint,  he  must  show  on  the  face 
of  it,  as  required  by  the  Law  of  procedure,  when  his  cause  of  action  accrued,  and 
if  it  accrued  beyond  the  period  ordinarily  allowed  by  any  law  for  commencing  such 
a  suit,  upon  what  ground  an  exemption  was  claimed. 

There  has  been,  so  far  as  their  Lordships  are  aware,  no  appeal  from  these 
decisions  of  a  full  Bench  of  the  High  Court.  They  have  since  given  the  law  to 
the  Division  Benches  of  that  Court;  and  the  Order  of  remand,  of  which  the  present 
appeal  complains,  is  one  of  many  which  have  been  made  in  accordance  with  them. 
The  judgment  in  the  case  of  KheJut  Chmuler  Ghose  v.  Poorno  Chunder  Roy  (see 
case  ante  [14  Moo.  Ind.  App.],  note,  p.  155),  No.  268  of  1864,  is,  in  fact,  only  a 
recapitulation  of  what  had  been  decided  and  laid  down  in  one  or  other  of  the  alwve- 
mentioned  decisions  of  the  full  Bench. 

No  attempt  was  made  at  the  Bar  to  impugn  tlie  correctness  of  the  first  decision 
ill  No.  869  of  1864.  It  must  be  held,  therefore,  to  be  settled  law  that  the  jjrovisious 
of  the  30th  section  of  Reg.  II.  of  1819  do  not  apply  to  such  a  suit  as  the  Appellant's, 
and  the  only  questions  which  the  appeal  raises  are  wlietlier,  this  being  so,  the  High 
Court  has  bi  en  [172]  right  in  remanding  this  and  other  suits  similarly  circum- 
stanced for  re-trial :  whether  on  such  a  re-trial  the  burthen  of  proof  should  he  cast 
in  the  degree  in  which  the  High  Court  cast  it  on  the  Plaintiff';  and  lastly,  whether 
tliere  is  anything. in  this  particular  ease  which  renders  such  an  order  of  remand, 
though  otherwise  correct,  improper. 

Their  Lord.ships  are  very  clearly  of  opinion,  that  the  remand  for  rt^trial  uimhi 
ati  amended  plaint  was  not  only  correct,  but  an  indulgence  to  the  Plaintiff,  whose 
suit,  if  not  so  remanded,  ought  to  have  been  dismissed.  The  invocation  of  the  30th 
section  of  Reg.  II.  of  1819  is  not  mere  matter  of  form  to  be  rejected  as  surplusage. 
The  effect  of  it  is  to  cause  the  case  to  be  tried  according  to  the  procedure  and  pre- 
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sumption  prescribed  l)v  that  enactment,  and  the  enactments  itvpari  materia,  greatly 
to  the  advantage  of  the  Plaintiff,  and  consequently  to  the  prejudice  of  the  Defendant. 
It  follows  that,  if  the  procedure  was  not  applicable  to  the  case,  there  had  been  a 

mis-trial.  .  ,      ,    ,        ._\\.         ,■ 

A-Tain,  their  Lordships  think  that  no  just  exception  can  be  taken  to  the  ruling 
of  the  High  Court  touching  the  burthen  of  proof  which  in  such  casss  the  Plaintiff 
has  to  support.  If  this  class  of  cases  is  taken  out  of  the  special  and  exceptional 
legislation  concerning  resumption  suits,  it  follows  that  it  lies  upon  the  Plaintiff  to 
prove  a  prima  fafie  case.  His  case  is,  that  his  mal  land  has,  since  1790,  been  con- 
verted into  Lakhiraj.  He  is  surely  bound  to  give  some  evidence  that  his  land  was 
once  mal.  The  High  Court,  in  the"  judgment  already  considered,  has  not  laid  down 
that  he  must  do  this  in  any  particular  way.  He  may  do  it  by  proving  payment  of 
rent  [173]  at  some  time  since  1790,  or  by  documentaiy  or  other  proof  that  the  land 
in  que-stion  formed  part  of  the  mal  assets  of  the  estate  at  the  Decennial  Settlement. 
His  prima  facie  case  once  proved,  the  burthen  of  proof  is  shifted  on  the  Defendant, 
who  must  make  out  that  his  tenure  existed  before  December,  1790. 

It  may  be  objected  that  the  result  of  this  ruling  may  be  that  Plaintiffs  will  some- 
times fail",  where  under  the  former  and  looser  practice  they  would  have  succeeded  in 
assessing  or  resuming  the  land.  But  this  can  only  happen  by  reason  of  the  inability 
of  the  Plaintiff  to  give  prima  facie  proof  of  the  fact  which  is  the  foundation  of  his 
title  ;  a  circumstance  not  likely  to  occur  unless  the  Defendants,  or  tliose  from  whom 
they  claim,  have  been  long  in  possession  of  the  tenure  impeached.  Nor  is  it  in  their 
Lordships"  opinion,  to  be  regretted  if,  in  such  cases,  effect  is  given  to  those  pre- 
sumptions arising  from  long  and  uninterrupted  possession,  which  were  heretofore 
excluded  only  by  the  exceptional  procedure  applied  to  resumption  suits  under  the 
Regulations,  which  have  now  been  decided  to  be  inapplicable  to  suits  of  this  nature, 
and  by  relieving  Defendants  from  a  burthen  which  every  year  made  it  more  difficult 
to  support. 

The  only  other  point  to  be  decided  on  this  appeal  is,  whether  there  is  any  pecu- 
liarity in  tins  case  which  ought  to  take  it  out  of  the  general  rule.  Their  Lordships 
are  of  opinion  that  there  is  not.  Mr.  Doyne  argued  that  the  Defendants  had  admitted 
that  the  lands  in  question,  with  the  exception  of  the  small  quantity  no  longer  claimed, 
were  within  the  Appel-[174]-lant's  estate.  But  such  an  admission  is  obviously  not 
sufficient  to  meet  the  burthen  of  proof  thrown  upon  the  Plaintiff.  It  was  at  most  an 
admission  that  the  lands  were  within  the  ambit  of  the  estate,  not  that  they  had  ever 
l>een  mal  lands.  In  fact,  the  Defendants  strenuously  asserted  the  contrary.  The 
Appellant,  therefore,  having  failed  to  give  any  evidence  on  the  second  trial  in  support 
of  his  amended  ]jlaint,  the  decree  dismissing  his  suit  was  right. 

In  the  other  appeal,  that  of  llurryJiur  MocA-Jwpadya  v.  Madah  Chunder  Baboo, 
the  suit  was  also,  on  the  face  of  it,  brought  under  section  30  of  Ben.  Reg.  II.  of  1819, 
though  to  enforce  a  claim  under  section  10  of  Reg.  XIX.  of  1793.  In  fact,  in  this  case 
there  was  a  preliminary  proceeding  under  the  28th  section  of  Act,  No.  X.  of  1859. 
The  Defendants  (the  Respondents)  undertook  to  prove  that  their  tenures  existed 
before  December.  1790.  Tlie  Principal  Sudder  Anieen  decided,  on  the  9th  of  April, 
1863,  that  they  had  failed  to  do  so,  and  decreed  in  favour  of  the  Appellant.  That 
decree  was  affirmed  on  appeal  by  a  Division  branch  of  the  High  Court  on  the  14tli 
of  March,  lS6i.  An  application  for  a  review  of  judgment  was  made  on  the  10th  of 
June,  1864,  on  the  ground,  amongst  others,  that  the  Appellant  having  stated  that  the 
lands  were  his  mal  lands,  the  Court  had  erred  in  throwing  the  o-nus  of  proof  on  the 
Defendants.  The  review  was  admitted  on  this  ground  ;  and  on  the  24th  of  August, 
1865,  the  Court  made  an  Order  in  these  terms: — "A  notice  will  issue  to  the  other 
side,  when  the  case  will  be  argued,  whether  or  not  [175]  our  decision,  which  has  been 
overruled  by  a  subsequent  ruling  of  the  full  Bench,  should  not  be  altered  ;  "  and  on 
the  6th  of  September,  1867,  the  Court  made  the  second  Order  for  a  remand,  saying, 
"  the  onus  being  on  the  Zemindar,  he  will  be  permitted  to  amend  his  plaint ;  and  he 
will  have  to  prove  that  the  land  is  mal  by  showing  that  he  has  received  rent  for 
the  same." 

Their  Lordships  conceive  that,  subject  to  the  point  which  will  be  subsequently 
noticed,  the  question,  whether  this  remand  was  correct  must  be  governed  by  their 
decision  on  the  other  appeal.  They  do  not  think  that  the  Order  is  vitiated  Viy  the  speci- 
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fication  of  one  amongst  the  various  uietliods  by  which  the  Plaintiff  might  prove  his 
case.  They  do  not  conceive  that  the  High  Court  really  meant  to  limit  liim  to  that 
kind  of  proof.  It  -was,  however,  argued  by  Sir  Roundel!  Palmer  that  tiie  remand  of 
this  particular  case  was  improper,  because  tlie  suit  iiad  already  been  finally  de«-ided 
in  the  A]ipellant's  favour,  and  ought  not  to  have  been  admitted  to  a  review,  in  order 
to  give  the  Defendants  the  benefit  of  what  iiad  been  decided  in  other  ca,>;es  after  sm-ii 
tinal  judgment  had  passed.  Their  Lordships,  however,  oliserve  that  the  application 
for  a  review  seems  to  have  been  regularly  made  within  ninety  days  of  the  date  of 
the  decree  sought  to  be  reviewed,  pursuant  to  sect.  :!77  of  the  Code  of  Procedure  :  and 
this  being  so,  their  T>ordsliips  conceive  tliat  it  was  com|>etent  to  the  High  Court  to 
delay,  if  tliey  did  delay,  their  final  decision  on  tliat  application  until  the  law  on  which 
so  much  doubt  existed  had  been  settled  by  llie  judgments  of  tiie  full  Bench  of  the  High 
Court,  which  have  been  already  noticed.  [176]  Tiierefore,  in  this  case  also,  their 
Lordships  think  that  the  final  Order  of  the  High  Court  was  correct.  Thev  will, 
accordingly,  humbly  advise  Her  Majesty  to  dismiss  both  ap]>eals.  As  the  Respondents 
have  not  appeared  on  either,  it  is  unnecessary  to  say  anything  about  costs. 


KOOER  GOOLAB  SING,  and  Orher^^,— A  ppenfints;  RAO  Kl'inX  SIXG,— ff«spo«- 

dent*  [July  10,  11,  1871]. 

On  appeal  from  the  SitMer  Beuann;/  Adawlut,  At/ra^  North-West  Provinces. 

Lunacy  by  Hindoo  Law  is  a  bar  to  succession.  On  the  death  of  D.  his  Widow  suc- 
ceeded, according  to  the  Mitacsliara.  By  Deeds  of  gift  and  sale  she  and  her 
Husband's  Mother  alienated  part  of  her  Husband's  estate.  R.,  the  fifth  in 
descent  from  the  conmion  ancestor  of  D.,  whose  Father  was  dead,  brought  a 
suit  as  Guardian  of  his  Grandfatlier,  a  lunatic,  against  the  alienees  and  D.'s 
Mother,  the  heir  of  D.'s  Widow,  then  deceased,  to  set  aside  the  alienations  of 
the  inheritance,  and  for  possession.  The  Courts  in  India  set  aside  the  aliena- 
tions as  liaving  been  made  without  such  necessity  as  is  required  by  Hindoo 
Law.     Such  decree  affirmed  on  ai)peal. 

At  the  time  of  the  institution  of  the  suit  D.'s  Mother  was  alive : — Held,  that  R,  as 
the  next  presumable  reversioner,  was  entitled  to  sue  to  preserve  the  estate,  and 
that  it  was  not  a  fatal  objection  to  the  suit  that  she  died  before  decree  in  a  suit 
so  framed,  as  it  was  only  a  matter  of  form,  not  affecting  the  merits. 

Whether  a  Sister  can  succeed  by  inheritance  her  Brother,  according  to  the  law 
received  in  the  North-West  Provinces,  Quaere^  [1-1  Moo.  Ind.  App.  195]. 

Such  point  not  having  been  raised  by  the  issues  in  the  suit,  the  .ludicial  Committee 
refused  to  decide  the  question  [1-t  Moo.  Ind.  App.  194]. 

This  appeal  was  brought  from  a  decree  of  the  late  Sudder  Dewanny  Court  of  the 
North-West  [177]  Provinces,  Agra,  which  affirmed  a  decision  of  the  Court  of  the 
Principal  Sudder  Ameen  of  Allyghur,  whereby  possession  of  seventeen  villages  and 
other  real  property,  in  that  District  and  Bolundshahr,  was  decreed  to  the  Respondent. 
The  circumstances  which  gave  rise  to  the  appeal  were  as  follows :  — 
The  property  in  question  was  the  separate  estate  of  Rao  Dhuleep  Sing,  who  in- 
herited it  from  his  Father,  Kooshal  Sing.  The  common  ancestor  of  tlie  family  from 
whom  the  Respondent  and  the  deceased  Rao  Dhuleep  Sing  descended  was  one  Oomed 
Sing.  He  had  three  Sons,  Sewa  Sing,  Bulwunt  Sing,  and  Hurnam  Sing.  Sewa  Sing 
died  childless  ;  Bulwunt  Sing  had  two  Sons,  Goolab  Sing  and  Badam  Sing.  (Tuolab 
Sing  had  a  Son,  Inderjeet  Sing,  the  Father  of  the  Resjiondent.  Badam  Sing  died 
childless  :  Hurnam  Sing  had  a  Son,  Kooshal  Sing,  who  had  a  Son,  Rao  Dhuleep  Sing, 
by  his  Wife,  Toolsa  Kooer,  which  Son,  Rao  Dhuleep  Sing,  was  the  Husband  of 
Koondun  Kooer.     Rao  Dhuleep  Sing  died  childless  in  1846. 

*  Present. — Members  of  the  Judicial  Committee — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Jo,sepli  Napier,  Bart.,  the  Right  Hon.  the  Lord 
Justice  James,  and  the  Right  Hon.  the  Lord  Justice  Mellish.  Assessor. — The  Right 
Hon.  Sir  Lawrence  Peel. 
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On  tliL-  ilfiiii.si'  ol'  luici  Dliulffp  SiiiLf,  his  Widow,  Kuoiiduii  Knoer.  and  his  Mother. 
Toolsa  Kooer,  were  in  default  of  his  Sons,  Grandsons,  and  Greatrgrandsons  in  the 
male  line,  refjistered  as  joint  co-heirs  of  the  deceased  in  tlie  revenue  department.  Ou 
the  i'jth  of  Au;L;u.st,  1856,  Koondun  Kooer  conveyed  hv  Deed  of  gift  three  villages  to 
her  Brothel's  Son,  Kooer  Goohib  Sing,  the  first  Appellant.  In  1856.  Toolsa  Kooer 
conveyed  by  Deed  of  gift  a  village  to  her  Husband's  Sister's  Son,  Doulut  Sing,  the 
third  .Apijcllant,  and  her  Xepiiew,  Huldeu  Sing,  the  second  Appellant.  After 
Koondun  Kooer's  death,  [178]  in  the  year  1856,  Toolsa  Kooer  and  Kooer  Goolab  Sing 
were  recognised  as  her  heirs  by  the  revenue  authorities,  and  on  the  -Slst  of  January, 
1857,  Toolsai  Kooer  and  Kooer  tioolab  Sing  executed  an  agreement  by  which  Toolsa 
Kooer  retained  three  of  the  villages,  and  Kooer  Goolab  Sing  the  remainder  of  his 
Aunt's  landed  property.  On  the  3rd  of  June,  and  22nd  of  September,  1859,  Kooer 
Goolab  Sing  sold  two  of  the  villages  to  Thakoor  Chundun  Sing,  the  fourth  Appellant, 
and  on  the  loth  of  December,  1860,  Toolsa  Kooer  conveyed  b}'  Deed  of  gift  the  re- 
mainder of  her  portion  of  the  estate  to  Doulut  Sing  and  Buldeo  Sing.  On  the  25th  of 
April  those  parties  sold  a  village  to  Joogul  Kishore,  who  was  made  one  of  the  Defen- 
dants in  the  original  suit,  but  was  not  an  Appellant  in  this  appeal.  Toolsa  Kooer 
was  also  made  another  of  the  Defendants  in  the  original  suit. 

In  the  vear  1861,  the  Respondent  filed  a  suit  on  his  own  account,  and  as  Guardian 
and  protector  of  Rao  (Joolab  Sing,  his  Grandfather,  a  lunatic,  against  the  Appellants 
and  Toolsa  Kooer  and  Joogul  Kishore,  to  recover  possession  of  the  propertj'  alienated 
b\'  Koondun  Kooer,  the  Widow,  and  Toolsa  Kooer,  the  Mother  of  Hao  Dhuleep  Sing. 
By  this  suit  the  Plaintiff  sought  to  establish  his  title  as  nearest  male  heir  in  succes- 
sion to  Rao  Dhuleep  Sing,  after  his  Mother's  death,  if  he  should  survive  her,  and  to 
recover  possession  of  the  lands  alienated  partly  by  Deeds  of  gift  and  partly  by  Deeds 
of  sale.  The  points  raised  by  the  Defendants  in  their  answers  were,  first,  that  the 
Plaintiff's  claim  was  totally  groundless,  and  was,  moreover,  barred  by  lapse  of  time. 

Short!}-  after  the  institution  of  the  suit,  the  Defendant,  Toolsa  Kooer,  died. 

[179]  The  issues  tried  in  the  suit  were,  first,  from  what  date  the  cause  of  action 
was  to  be  reckoned,  and  whether  the  suit  was  barred  bv'  lapse  of  time?  Second, 
whether  the  estate  was  a  divided  estate,  and  if  so,  had  the  Widow  of  Rao  Dhuleep 
Sing  power  to  alienate  such  divided  property?  Third,  was  the  Plaintiff  removed 
from  tlie  common  ancestor  by  five  generations,  and  if  so,  was  the  right  of  a  member 
of  the  family  so  far  removed  from  the  ancestor  to  inherit  by  succession  recognized 
by  the  Shasturs?  Fourth,  were  the  alienations  made  by  Koondun  Kooer  to  strangers 
valid  quoad  the  Plaintiff?  Fifth,  with  reference  to  the  Plaintiff's  statement  that  on 
the  death  of  Koondun  Kooer,  Kooer  Goolab  Sing  and  Toolsa  Kooer  divided  the 
property  between  them,  under  the  authority  of  a  Will  alleged  to  have  been  left  by 
Koondun  Kooer;  whether  such  Will  was  valid?  A  further  issue  was  added,  whether 
the  Plaintiff',  Rao  Kurun  Sing,  could  sue  on  behalf  of  his  Grandfather,  Kooer  Goolab 
Sing,  he  not  having  obtained  a  certificate  of  administration  in  re.spect  of  his  Grand- 
father's interest,  under  Act,  No.  XXXV.  of  1858? 

The  Court  of  First  instance  referred  the  points  of  law  raised  in  the  case  to  the 
Hindoo  Law  Officer  of  the  Agra  Sudder  Court,  who,  by  his  answers  to  the  interroga- 
tories, gave  it  as  his  opinion,  founded  on  the  doctrines  of  the  Mitacshara,  first,  that 
the  Widow  was  the  exclusive  proprietor  during  her  life;  and,  secondly,  that  aliena- 
tion by  her  to  strangers,  while  any  next  of  kin  in  a  near  or  remote  degree  of  rela- 
tionship were  living,  was  invalid  ;  and,  thirdly,  that  according  to  the  Shasturs,  rela- 
tionship was  not  limited  to  a  fixed  number  of  generations,  but  that  it  was  a  maxim 
that  a  relation  of  a  remote  degree  should  not  inherit  while  [180]  there  was  one  of  a 
nearer  degree,  as  in  the  instances  of  a  Father,  Grandfather,  and  Great-grandfather, 
called  "  Pind  Bhagees,"  and  collateral  to  them  the  three  "  Daip  Bhagees,"  and  that 
these  six  persons  were  of  that  degree  of  kindred  called  "  Sajiindas,"  those  relations 
who  come  next  ''  Sagoturs,"  and  the  rule  was,  that  while  there  are  descendants  of  the 
Father,  the  descendants  of  the  Grandfather  were  not  entitled  to  inherit,  and  that 
the  same  rule  held  good  among  the  "  Sagoturs,"  as  while  there  is  a  relation  of  the 
seventh  degree,  one  of  the  eighth  degree  could  not  inherit.  Fourthly,  that  the  Widow- 
could  not  convey  away  the  property  by  Deed  of  gift  or  Will,  and  was  only  entitled  to 
maintenance  out  of  the  estate. 

The  Principal  Sudder  Ameen  (Rai  Debidial)  pronounced  judgment  on  the  21st  of 
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Noveuibor,  l.'^GL,  and  ruled  in  iuididiuae  with  tliis  oiiiniuii  on  all  tiio  it-.suu.^  in  laviiur 
of  the  Plaintitf,  holding  that  tin'  Widow  was  inconipetout  to  alionalt'  her  lliishnnd's 
estate,  tliai  the  alienations  were  invalid,  and  that  tiie  Plaintiff,  after  iier  death,  was 
entitled  to  smceed  thereto  as  next  heir,  ujion  the  authority  of  Gunput  Siny  v.  lianee 
C/ioirbasee,  29th  of  July,  1850,  and  Ranee  Roup  Kooer  v.  Rao  Xuthoo  Ram,  \'M\\  of 
August,  1850,  on  the  ground,  that  Rao  Goolah  Sing  was  tlio  nearest  next  of  kin  of  Kao 
L>liulee|»  Sing,  but  being  disqualified  by  reason  of  lunacy,  and  his  Son  dead,  the 
Plaintiff  was  entitled,  in  the  absence  of  any  nearer  legal  heir,  to  succeed  as  heir-at-law 
in  succession  to  Rao  Dhuleep  Sing;  and  further  held  that  the  claim  was  not  barred 
by  limitation. 

The  Appellants  appealed  to  the  late  Sudder  Dewanny  Adawlut  at  Agra,  and  filed 
their  grounds  or  reasons  of  appeal,  the  substance  of  whicli  is  [181]  referred  to  in  the 
following  judgment  of  the  Agra  Court. 

The  hearing  of  the  appeal  took  place  on  the  22nd  of  June,  1803,  before  a  Divisiou 
Bench  consisting  of  Messrs.  Edwards  and  Pearson,  two  of  the  Judges  of  tiiat  Court. 

The  material  part  of  the  judgment  of  the  Court  was  in  these  terms: — "Of  the 
grounds  or  reasons  of  appeal,  the  first,  fifth,  sixth,  and  seventh,  which  were  either  not 
advanced  or  not  supported  in  the  Court  Ijelow,  are  not  here  seriously  insisted  on  : 
tlie  first  is  manifestly  untenable.  The  provisions  of  Act,  No.  XXXV.  of  1858,  have  not 
been  applied  in  the  case  of  Rao  Goolab  Sing,  but  his  Grandson,  as  his  nearest  relation 
and  natural  Guardian,  is  not  in  consequence  precluded  from  suing  on  his  behalf, 
and  still  less,  from  suing  on  his  own  behalf.  As  to  the  fifth,  it  is  admitted  that  there 
is  no  proof  on  the  records  of  Rao  Kurun  Sing  having  represented  himself  in  any 
previous  civil  or  revenue  proceedings  as  the  heir  by  adoption  of  his  great-uncle, 
Pudum  Sing.  As  to  the  sixth,  it  is  obvious  and  sufficient  to  remark  that  the  Plaintifif 
is  free  to  dispute  or  redeem,  as  he  may  choose,  the  alleged  mortgages,  and  that  it  was 
not  incumbent  on  him  to  raise  any  questions  about  them  in  the  present  suit.  It  is  not 
I'retended  that  there  is  any  proof  on  the  record  of  the  seventh  plea.  As  regards  the 
second,  we  entertain  no  doubt  that  the  exposition  of  the  Hindoo  Law  by  which  the 
Principal  Sudder  Ameen  has  been  guided  in  his  decision  is  correct.  It  coincides 
entirely  with  the  view  taken  of  the  subject  in  Macnaghten's  Hindoo  Law,  Vol.  I.  pp. 
19,  20.  The  third  plea,  inasmuch  as  it  is  a  reiteration  of  the  allegation  made  in  the 
Court  below  [182]  that  the  Plaintiff  is  too  far  removed  in  relationship  from  Rao 
Dhuleep  Sing  to  inherit  his  estate,  njust  be  disallowed  by  us  as  it  was  by  the  Principal 
Sudder  Ameen.  Both  the  Plaintifi'  and  his  Grandfather  are  Sapindas  of  a  near 
degree  of  relationship,  and  fully  entitled  to  inherit  in  their  turn.  But  it  appears  to 
us,  looking  to  the  order  of  succession  according  to  the  law  current  in  these  Provinces, 
indicated  in  pages  32  and  33  of  the  same  volume  of  the  above-mentioned  work,  that 
the  Plaintiff  was  somewhat  premature  in  claiming  the  property  in  suit  before  Toolsa 
Kooer's  death.  It  is  stated  hj  Macnaghten  that,  after  the  Widow,  in  default  of 
Daughters,  tlie  Mother  ranks  next  in  order  of  succession.  After  the  latter,  it  is  clear, 
in  this  case,  that  the  succession  devolved  on  the  Plaintiff's  Grandfather,  and  by  reason 
of  his  present  disqualification  on  himself.  He  may,  therefore,  have  erred  in  asserting 
his  cause  of  action  to  have  arisen  on  the  death  of  Koondun  Kooer,  and  an  objection  on 
this  score  to  his  suit  might  have  been  urged  by  Toolsa  Kooer,  who  was  alive  when  the 
suit  was  instituted,  and  was  impleaded  in  it  by  some  plausibility.  But  it  is  to  be 
remembered,  that  in  fact,  she  had  acquired  only  a  small  portion  of  Rao  Dhuleep 
Sing's  estat*  in  succession  of  her  Daughter-in-law,  having  previously  obtained  a  larger 
[jortiou  thereof  as  a  co-heir  after  her  Son's  death  ;  and,  moreover,  she  had  partially 
relinquished  her  own  right  of  inheritance  by  permitting  Kooer  Goolab  Sing  to  inherit 
the  remaining  portion  thereof  as  Koondun  Kooer's  lieir.  However,  no  such  objection 
as  might  have  been  offered  to  the  suit  on  tlie  ground  now  noticed  by  us  was  made  in 
the  first  instance,  and  if  any  such  objection  was  in  [183]  eft'ect,  it  was  neutralized 
almost  innnediately  after  the  institution  of  the  suit,  by  Toolsa  Kooer's  death.  Under 
the  circumstances,  it  would  not  be  conducive  to  any  of  the  ends  of  justice  if  we  were 
at  this  stage  of  the  case  to  dismiss  the  claim  as  improperly  brought,  and  to  require 
the  Plaintiff'  to  sue  afresh  as  next  heir  after  Toolsa  Kooer.  instead  of  after  Koondun 
Kooer,  and  we  deem  such  a  course  to  be  altogether  unnecessary.  There  remains 
only  for  consideration  the  fourth  plea,  which,  in  the  terms  in  which  it  is  put  by  the 
Appellants,  will  not  bear  a  moment's  scrutiny.     Rao  Dhuleej)  Sing's  Widow  and 
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Motliei-  havinj;-  a  |irior  right  of  inlieritanL-e  as  compared  with  that  of  tlie  Plaintiff  and 
his  Grandfather,  it  follows,  that  the  right  of  the  latter  had  no  actual  existence  during 
the  lifetime  of  those  two  Ladies.  It  is  absurd  to  contend  that  a  suit  which  has  been 
sliown  to  liave  been  instituted  rather  in  anticipation  of  the  proper  time  than  other- 
wise, was  brought  so  late  as  to  be  barred  by  the  Limitation  of  suits  Act.  But  although 
the  claim  for  property  could  not  have  been  brought  at  an  earlier  date,  it  is  argued, 
that  lie  was  bound  to  have  sued  before  for  a  declaration  of  the  invalidity  of  the 
alienations  which  he  now  impugns.  Such  a  suit  might,  perhaps,  if  brought  by  his 
Father  in  virtue  of  his  contingent  right  and  interest  in  the  property,  have  been 
entertained,  but  we  hold,  that  the  cause  of  action  afforded  of  those  alienations  more 
strictly  and  more  urgently  arose  when  the  contingent  became  an  actual  right  and 
interest.  Furthermore,  we  observe  that  the  suit  which  was  instituted  on  the  4th  of 
May,  1861,  is  quite  within  twelve  years,  reckoned  even  from  the  22nd  of  June,  1849, 
the  date  of  the  Ikrarnamah  by  which  Rao  Dhuleep  Sing's  [184]  Widow  accepted  his 
Mother  as  co-sharer  in  the  estate,  and  that  all  the  other  transfers  impugned  were 
subsequent  to  that  date.     Accordingly,  we  dismiss  the  appeal  with  costs. 

The  appeal  was  from  this  decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  T.  Prichard,  for  the  Appellants. — We  submit,  first, 
that  the  Respondent  was  not  entitled  to  sue  on  behalf  of  his  Grandfather,  or  to 
succeed  in  the  suit  without  establishing  a  title  in  himself,  which  he  did  not  do  ; 
and,  secondly,  as  between  the  parties  to  the  suit,  that  the  Respondent  failed 
to  show  any  title  preferable  to  the  title  set  up  by  the  Apjiellants. 
By  the  Hindoo  Law,  where  there  is  no  Daughter  or  Daughter's  Son, 
the  Mother  comes  next  in  succession  to  the  Widow.  Strange's  Manual 
of  Hindoo  Law,  ch.  xi.  sect.  309.  The  line  of  nearer  Sapindas  stops  with  the 
Great-grandfather's  Great-great-grandson.  Strange's  Manual  of  Hindoo  Law,  ch. 
xi.  sect.  309 ;  Stoke's  Hindoo  Law,  p.  447,  note  Menu,  ch.  ix.  186 ;  Colebrooke's  Dig., 
vol.  ii.  sect.  435,  p.  568  [3rd  Ed.],  where  kindred  are  enumerated.  Macnaghten's 
Hindoo  Law',  p.  36  [5th  Ed.  by  H.  H.  Wilson].  Sisters'  Sons  are  included  in  the  line 
of  succession.  Mitacshara,  ch.  ii.  sect.  v.  par.  3  ;  Stoke's  Hindoo  Law,  p.  447,  note, 
where  it  is  shown  that  this  is  the  opinion  of  the  Indian  Jurists,  Nanda  Pandita, 
Balam-Bhatta,  Kamalakara,  and  the  Author  of  the  Viyavahara  Mayucha  (Stoke,  p. 
447),  and  is  also  so  acknowledged  in  the  untran.slated  text  of  the  Nirnayasindhee 
and  the  Dharmasindhee,  where  the  Sister's  Son  is  expressly  mentioned  in  the  list 
of  those  entitled  to  offer  the  [185]  funeral  cake.  The  passage  in  Colebrooke  quoted 
by  Stoke  in  note  1,  p.  444,  tliat  "  this  opinion  is  controverted  liy  Kamalakara  and  the 
Viyavahara  Mayucha,"  is  not  whether  the  Sister's  Son  does  inherit  or  not,  but  which 
come  first,  the  SLster  or  Brother's  Son  ;  so  that  this  opinion  rests  on  the  authority  of 
the  Mitacshara,  namely,  of  Yajnyawalcya,  Nanda  Pandita,  Balam-Bhatta,  Kamala- 
kara, the  Viyavahara  Mayucha,  the  Nirnayasindhee,  and  the  Dharmasindhee.  The 
Sanscrit  dual  comprises  both  masculine  and  feminine.  The  word  translated 
"  Brethern  "  means  Sister  as  well  as  Brother,  just  as  "  Fathers  "  or  "  Parents  "  in- 
clude Mother.  By  many  Commentators  the  Mother  is  held  to  be  more  nearly  related 
than  the  Father;  a  Daughter's  Son  being  admitted  as  heir  in  the  School  of  Hindoo 
Law  recognized  in  the  North- Western  Provinces  to  succeed,  and  on  the  same  principle 
a  Sister's  Son  is  entitled  to  be  admitted. 

Secondly,  Lunatics  are  excluded  from  inheritance  by  the  Mitacshara,  ch.  ii.  sect. 
10;  Daya-Krama-Sangraha,  ch.  iii.  ;  Stoke's  Hindoo  Law,  pp.  455,  500;  and  the 
Respondent  ought  to  have  acted  under  the  provisions  of  Act,  No.  XXXV.  of  1858, 
sects.  8,  9,  10. 

Thirdly,  a  Plaintiff'  can  only  succeed  by  proving  his  own  title,  which  has  not  been 
done  in  this  case,  and  not  by  the  defect  in  the  Defendant's  title,  Rai/i.  Button  Rae  v. 
Furrook-ooii-nissd  Begum  (4  Moore's  Ind.  App.  Cases,  233),  Jowala  Buksh  v.  Dharuiu 
Sing  (10  Moore's  Ind.  App.  Cases,  511). 

Mr.  Leith,  and  Mr.  Thomas,  for  the  Respondent. — First,  the  rule  of  succession 
by  the  Hindoo  Law  is  laid  [186]  down  by  Macnaghten,  Prin.  of  Hindoo  Law,  pp. 
3_2,  33,  and,  as  stated  in  the  judgment  of  the  Court  l)elow,  is  the  received  interpreta- 
tion of  Hindoo  Law,  and  the  acknowledged  rule.s  acted  on  by  Courts  in  India  ; 
therefore,  the  ingenious  suggestion  attempted  by  the  Appellants  to  alter  such  received 
rules  of  succession  cannot  be  entertained  ;  it  would  subvert  the  admitted  law.  But 
even  if  the  objection  that  the  title  of  the  Respondent  was  from  Rao  Dhuleep  Sing's 
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Mother  WHS  well  founded,  it  could  not  be  outertaiiiL'il  now  ;  suili  ;iii  objoclioii  was  not 
takt-n  in  the  Court  Ijelow  on  the  pleadiiijis.  IJy  thu  Hindoo  l-aw  in  force  in  the 
Xortli- Western  Provinces,  tlie  Widow,  firstly,  and  on  her  death  tiie  Mother,  secondly, 
of  Kao  Dhuleep  Sing  were  his  lieirs  in  succession,  each  taking  successively  an  estate 
in  the  property  left  by  him  determinable  on  death,  and  without  any  geneial  powers 
of  alienation  beyond  the  term  of  their  natural  lives  ;  therefore,  the  alienations  sought 
by  the  suit  to  be  set  aside,  so  far  as  they  puriiorted  to  convey  or  aliscdutely  assign 
an  interest  in  the  property  beyond  life  estates,  were  invalid  and  inoperative  by 
Hindoo  Law  as  against  the  Respondent,  who,  at  the  death  of  the  survivor  of  thein, 
liccatne  the  heir-at-law  of  Kao  Dhulecii  Sing  in  the  place  of  Rao  (Joolab  Sing,  he  being 
a  lunatic  and  incapable  of  inheriting.  The  fact  of  his  suing  liefore  Kao  Dhuleep 
Sing's  Mother's  death  did  not  affect  his  title  to  sue,  w-hich,  as  a  presumptive  rever- 
sioner to  preserve  the  estate,  he  had  a  right  to  do.  Raj  Lukhe.e  Dahea  v.  Gokonl 
("hunder  Choirdry  (13  Moore's  Ind.  App.  Case.s,  209).  As  in  the  case  of  an  adopted 
Son.  the  estate  of  a  Widow  who  adopts  him  becomes  the  property  of  the  Son  adopted, 
Mmmmat  Snolid-hna  v.  Nanidoolal  Pandah  (1  Rattigan's  Sel.  Cases  in  Hindoo 
Law,  8V 

[187]  Secondly,  the  suit  was  not  barred  by  the  Regulations  or  Act  of  Limitation, 
as  the  right  and  title  of  the  Respondent  as  heir-at-law  to  possession  did  not  accrue 
until  the  survivor  of  Toolsa  Kooer,  the  Mother  of  Dhuleep  Sing,  and  the  period  of 
limitation  calculated  from  the  happening  of  that  event  had  not  arrived  wlieii  tiie  suit 
was  instituted,  and  indeed  before  the  expiration  of  twelve  years  from  the  date  of  the 
earliest  of  the  alienations  set  aside  by  the  Courts  in  India. 

For  judgment  in  this  appeal,  see  joint  judgment  in  the  ne.xt  case  [14  Moo.  Ind. 
App.],  p.  192. 


RAO  KURUN  Sl^Q— Appellant :  NAWAB  MAHOMED  FYZ  A  LI  KHAN,  and 
Others, — Respondents  *  [July  11,  1871]. 

On  appeal  from  the  Siidder  Dei/'ann;/  Adairhit.  North-W extern  /'rnrinres.  Agra. 

R.  brought  a  suit  against  certain  parties  in  possession  and  the  tenant  for  life  to 
set  aside  the  alienations  made  by  the  Widow  of  D.  and  her  Mother-in-law, 
■who,  on  the  death  of  the  Widow,  was  in  possession  as  the  Widow's  heir.  R. 
afterwards  brought  another  suit  against  the  Mortgagees  in  possession  claim- 
ing under  the  Widow  to  set  aside  the  mortgage  which  formed  part  of  the  lands 
he  sued  for  in  the  previous  suit,  as  having  been  made  by  a  Hindoo  Widow, 
who,  in  the  circumstances,  had  no  power  to  charge  the  estate  of  her  deceased 
Husband.  Held,  that  the  two  suits  being  against  different  persons,  of  a 
distinct  nature,  and  for  dift'erent  relief,  sect.  7  of  Act,  No.  YIIl.  of  185.^),  did 
not  apply,  as  it  was  not  a  splitting  suit  or  the  same  cause  of  action  [11  Moo. 
Ind.  App.  197-199]. 

Held  further,  in  the  absence  of  jiroof  showing  the  legal  necessity,  that  the  Widow 
had  no  power  by  Hindoo  Law  to  charge  or  mortgage  the  e.state  of  her  de- 
ceased Husband  so  as  to  effect  the  inheritance  [14  Moo.  Ind.  App.  199  et  sej.j. 

This  suit  was  instituted  by  the  Appellant  as  heir-at-law  of  Rao  Dhuleep  Sing, 
and  as  Guardian  of  Rao  [188]  Goolab  Sing,  his  Grandfather,  a  lunatic,  against  the 
Itespondents.  The  suit  was  brought  to  recover  possession  of  the  two  Mouzahs  of 
Dohailee  Bajgudhee  and  Madogurh,  in  Talooka  Burowlee,  which  were  in  the  posse.s- 
sion  of  the  Defendants  under  a  mortgage  Deed,  and  to  set  aside  the  mortgage,  as 
being  in  excess  of  the  legal  powers  of  the  Mortgagors  to  grant,  and  which  deed  was 
executed  by  Toolsa  Kooer.  tlie  Mother,  and  Koondun  Kooer,  the  Widow,  both  deceased, 
(if  Dhuleep  Sing,  who  was  the  proprietor  up  to  the  time  of  his  death  of  the  Mouzahs, 
and  whose  Widow  was  his  heir,  as  he  had  died  childless;  and,  as  such  Widow  and 


*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  ,Sir  Jo.seph  Napier,  Bart.,  the  Right  Hon.  the  Lord 
.Tustice  James,  and  the  Hon.  the  Lord  Justice  Mellish. 
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heir,  she  became  solely  entitled  to  the  Mouzahs,  and  to  the  possession  and  enjoyment 
>f  the  same  during  her  natural  life. 

Toolsa  Kooer  survived  her  Daughter-in-law,  on  whose  death  she  succeeded  to  the 
Mouzahs,  as  Mother  and  heir  of  Dhuleep  Sing,  and  so  became  entitled  solely  to  the 
possession  and  enjoyment  thereof  during  the  period  of  her  natural  life. 

The  (jue.stions  arising  in  the  appeal  were  as  follows:  — 

First,  as  to  the  construction  and  application  to  the  facts  of  this  case  of  section  7 
yii),  Act.  No.  VIII.  [189]  of  1859  ;  whether  the  omission  by  the  Appellant  of  the  claim 
made  in  the  present  suit  from  a  former  suit  instituted  by  him  against  altogether 
different  parties  ought  to  be  considered  as  bringing  this  suit  within  the  provision 
contained  in  that  section,  so  as  to  be  afi'ected  by  the  bar  thereby  created,  sucii  former 
suit  being  instituted  liy  him  to  establish  his  right  of  inheritance,  in  succession  to 
Rao  Dhuleep  Sing,  to  certain  Mouzahs  which  had  belonged  to  the  latter,  including 
incidentally  the  two  Mouzahs,  the  subject  of  the  present  suit,  was  also  lirought  to 
set  aside  certain  other  and  distinct  alienations  made  by  the  Widow  and  Mother  of 
Rao  Dhuleep  Sing,  by  other  and  distinct  Deeds  of  sale  and  mortgage  of  other  Mouzahs 
than  those  the  subject  of  the  present  suit,  and  in  favour  of  other  parties  as  Vendees 
and  Mortgagees  from  those  mentioned  in  the  Mortgage,  the  subject  of  the  present 
suit. 

Secondly,  whether  the  circumstances  justified  the  mortgage  of  the  family  e.state  by 
the  Widow  and  her  Mother-in-law. 

By  tlie  decree  of  tlie  Principal  Sudder  Ameen  of  the  Zillah  Court  of  Allyghur 
(Moulvee  Syud  Ahnuid  Khan),  it  was  decided,  with  reference  to  the  above  questions, 
in  favour  of  the  Appellant.     The  judgment  was  as  follows:  — 

"  I  am  of  opinion,  that  section  7,  Act,  No.  VIII.  of  1859,  does  not  apply  to  the 
Plaintiff's  claim.  His  former  suit  was  brought  by  right  of  inheritance  against  the 
parties  who  considered  themselves  as  heirs  of  Koondun  Kooer  and  Toolsa  Kooer,  or  as 
donees.  The  suit,  therefore,  required  no  decision  in  opposition  to  the  Mortgagees 
of  the  property  of  Koondun  Kooer  and  Toolsa  Kooer,  whilst  the  present  claim  is  based 
on  the  ground  that  the  aliena-[190]-tion  made  by  them  in  the  shape  of  mortgage  is 
invalid  under  the  Hindoo  Law.  It  is  quite  a  different  claim,  and  bears  no  relation 
whatever  to  the  previous  one.  Certainly  the  Plaintiff'  could  have  included  these 
Defendants  also  in  the  former  suit,  and  obtained  a  decision  with  regard  to  the  can- 
celment  of  the  disputed  mortgage ;  but  his  not  having  done  so  does  not  warrant  the 
relinquishment  of  his  claim,  as  provided  in  sect.  7  of  Act,  No.  VIII.  of  1859.  It  is 
true,  that  the  Plaintiff'  had  in  his  former  suit  included  the  claim  for  the  cancelment 
of  several  alienations  other  than  the  one  now  under  consideration  ;  but  from  this  it 
does  not  follow  that  he  admitted  the  alienation  now  in  dispute.  On  the  contrary,  he 
never  admitted  it  to  be  valid.  In  my  opinion,  the  Plaintiff  was  even  competent 
first  to  obtain  a  decree  only  for  right  of  inheritance,  and  then  to  sue  each  transferee 
separately  for  the  avoidance  of  the  illegal  transfer  made  in  his  favour,  because  a 
claim  for  inheritance  is  quite  distinct  from  that  for  avoidance  of  transfers.  In 
short,  the  Plaintiff  not  having  included  this  claim  in  his  former  one  does  not  pre- 
clude him  from  bringing  this  suit."  The  decree  then  went  into  the  merits,  and 
decided  the  suit  in  favour  of  the  Appellant,  setting  aside  the  mortgage  made  by  the 
parties  under  the  circumstances  in  the  plaint  mentioned,  and  decreed  possession  of 
the  two  Mouzahs  therein  mentioned  to  the  Appellant,  as  male  heir  in  succession  to 
Rao  Dhuleep  Sing. 

Upon  appeal  to  the  late  Sudder  Dewanny  Adawlut,  at  Agra,  that  Court  took  notice 
only  of  the  plea,  whether  the  suit  was  barred  by  section  7  of  Act,  No.  ^^II.  of  1859  ; 
and  the  appeal  having  been  referred  to  a  full  Bench  composed  of  Messrs.  Roberts, 
[191]  Pearson,  Spankie,  and  Turnbull,  it  was  decided  (Mr.  Justice  Pearson  dissent- 
ing) that  the  suit  could  not  be  maintained,  and  was  liarred  by  tlie  7th  section  of  the 
above  Act. 

(a)  This  section  enacts  that  "  every  suit  shall  include  the  whole  of  the  claim  aris- 
ing out  of  the  cause  of  action,  but  a  Plaintiff  maj-  relinquish  any  portion  of  his  claim 
in  order  to  bring  the  suit  witliin  the  jurisdiction  of  any  Court.  If  a  Plaintiff'  relin- 
quish or  omit  to  sue  for  any  portion  of  his  claim,  a  suit  for  the  portion  so  relinquished 
or  omitted  shall  not  aftei-wards  be  entertained." 
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From  this  decree  the  present  a|i])enl  was  luiuiglit. 

Mr.  Leith,  for  tlie  A|ii)ellant. — The  claim  of  the  A])|iellniit  in  the  former  suit 
and  the  cause  of  action  differed  altogether  from  the  claim  and  cause  of  action  sought 
TO  he  established  in  the  present  suit.  The  defendants  in  the  former  suit  were 
different  parties,  and  separate  from  the  Defendants  in  this  suit  ;  therefore,  the  non- 
joinder of  the  specific  claim  now  sued  for  with  the  claim  of  heirship  and  poHsessor 
in  the  former  suit,  ought  not,  on  the  true  construction  of  sect.  7  of  the  Act.  Xo.  VIII. 
of  185!),  to  have  been  considered  as  a  splitting  suit,  so  as  to  create  a  bar  bv  that 
section,  and  the  Sudder  Court  was  wrong  in  so  construing  that  .section. 

Sir  R.  Palmer.  (^>.C.,  and  Mr.  Prichard,  for  the  Kesjimident.s. — The  validity  of 
the  mortgage  was  admitted  bv  one  who  claims  to  he  a  nearer  heir  than  tlie  Ajipellant 
to  Rao  Dhuleep  Sing.  The  alienation  of  the  villages  by  the  Widows  was  valid  by  the 
Hindoo  Law,  Gavaly  Veiulata  A'arrainajMh  v.  T/ic  Collector  of  Mamth'/'ittnii.  (11 
Moore's  Ind.  App.  Cases,  619),  at  all  events,  if  the  whole  mortgage  for  Ks.  i:5.00(> 
lunnot  be  supported,  yet  it  was  good  pro  tanto,  as  it  was  advanced  to  the  extent  of  Rs. 
:iOOO  to  save  the  estate  from  Government  sale  for  arrears  of  revenue.  The  jiower  of 
a  Hindoo  Widow  to  sell  or  mortgage  her  [192]  deceased  Husband's  estate,  in  such 
circumstances,  is  recognized  in  the  Revenue,  Civil  and  Criminal  Cases  (Wynian), 
Xo.  1664.  10th  January,  1867,  Full  Clnind  Lall  v.  RniiliiMlnnd  Suhnnc  This  was 
clearly  a  splitting  suit  by  sect.  7  of  Act,  No.  YIII.  of  185i),  as  the  reniedv  now  sought 
could  have  been  olitained  in  the  former  suit  liy  making  the  Mortgagees  parlies,  and 
tliat  section  operates  as  a  bar  to  this  suit.  Agra  High  Court  Reports,  No.  540  of 
1867,  p.  109. 

Mr.  Leith,  in  reply. 

Their  Lordslnjis'  judgment  in  both  apjieals  was  delivered  bv 

The  Right  Hon.  Sir  James  Colvile. — Tlieir  Lordships,  in  delivering  their  judgment 
in  these  two  cases,  will  begin  with  that  which  was  first  argued,  namely,  the  case  of 
■'  Kooer  Goolab  Sing  v.  Rao  Kiutm  Sing  "  [14  Moo.  Ind.  App.  176]. 

The  Plaintiff'  in  the  suit  and  the  Respondent  in  this  appeal  sued  in  the  Zillah 
Court  of  Allyghur,  in  the  North- Western  Provinces,  as  heir  of  one  Rao  Diiuleep  Sing, 
to  set  aside  certain  alienations  of  the  innnoveable  estate  that  had  been  Hao  Diiuleep 
Sing's  tip  to  the  time  of  his  death,  made  by  his  Widow,  wlio  succeeded  t-o  the  estiite 
as  his  heir.  The  Defendants  were  respectively  the  persons  claiming  imder  these 
alienations,  and  the  Mother  of  Rao  Dhuleep  Sing,  who  had  concurred  in  them.  The 
Mother  survived  the  Widow,  and  was  entitled,  at  the  death  of  the  latter,  to  succeed 
as  heiress  to  her  Son,  Rao  Diiuleep  Sing.  The  Zillah  Court  decreed  the  suit  in  favour 
of  the  Plaintiff.  At  the  date  of  the  decree  the  Motiier  was  dead,  but  [193]  she  was 
alive  at  the  time  of  the  commencement  of  the  suit. 

The  Plaintiff'  and  Rao  Dhuleep  Sing  descended  from  a  common  ance.stor.  The 
Plaintiff'  was  fffth  in  degree,  counting  from  that  ancestor.  In  his  line  was  his 
(rrandfather,  who  still  lived,  but  was  a  lunatic  at  the  time  of  the  institution  of  the 
suit,  and  at  the  time  of  Rao  Dhuleep  Sing's  death.  The  Plaintiff's  Father  was  then 
dead.  On  appeal  to  the  late  Sudder  Dewanny  Adawhit  at  Agra,  that  Court  affirmed 
the  decree.     From  that  decision  this  appeal  is  now  lirought. 

On  the  argument  of  the  appeal,  nothing  was  addressed  to  the  Court  on  the  facts 
to  show  that  these  alienations  were  valid,  but  the  whole  argument  was  addressed  to 
the  coiiipetency  of  the  Plaintiff'  to  question  them.  The  learned  Counsel  for  the  Ap- 
pellant objected,  that  at  tlie  time  of  the  suit  the  Plaintiff'  was  not  entitled  to  the 
possession,  and  tliat  the  suit  was  one  for  possession,  tliat  he  sued  a.s  Guardian  of  his 
Grandfatlier,  and  that  he  was  not  duly  so  constituted,  and  lastly,  that  he  had  shown 
no  title  as  heir. 

As  to  the  first  objection,  tlie  answer  is,  that  this  suit  in  it.s  main  object  was  brought 
to  set  aside  certain  alienations,  and  that  as  the  nearest  reversioner  at  the  time  when 
they  took  place  was  charged  as  concurring  in  them,  the  next  presumable  reversioner 
was  entitled  to  question  them,  and  the  pendency  of  her  life  was  not  a  fatal  objection 
to  the  institution  of  the  suit  so  far.  And.  as  it  appeared,  that  whtn  the  decree  gave 
liini  jiossession,  he  was  then  entitled  to  possession,  the  objection  on  this  point  resolved 
itself  into  one  of  form,  not  aff'ecting  the  real  merits  of  the  case. 

As  to  the  second   objection,  there   are  two   answers   [194]   (o   it  :   first,   that    the 
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Grandfather  was  not  the  heir,  but  the  Plaintiff,  and  that  if  the  latter  had  been 
oblio-ed  to  sue  on  the  Grandfather's  title,  the  objection  also  would  have  been  one  of 
form,  and  not  affecting  the  merits  of  the  case.  The  objection  to  the  Plaintiff's  title 
as  heir,  which  was  taken  in  the  Court  below,  on  the  ground  of  its  remoteness  from 
the  common  ancestor,  was  plainly  untenable,  and  was  not  here  insisted  on.  This 
objection,  as  taken  below,  necessarily  assumes  the  Plaintiff  to  be  claiming  as  heir  to 
tlie  Son,  and  to  ur<ie  on  the  hearing  of  the  appeal  for  the  first  time,  that  the  real 
title  of  heirship  must  be  derived  from  the  Mother,  and  not  from  the  Son,  was  to  start 
a  new  ground  of  objection  to  title,  which  the  Plaintiff  had  had  no  opportunity  of 
meeting  in  the  Court  below.  The  same  objection  also  applied  to  the  argument  which 
was  addressed  to  their  Lordships,  that  a  Sister  may  inherit  to  a  Brother,  and  that 
that  line  of  descent  through  the  assumed  Sister  from  the  Brother  was  not  exhausted 
by  the  Plaintiff's  proof.  "To  admit  such  a  line  of  argument  would  be  also  to  expose 
the  Plaintiff  to  objections  which,  had  they  been  raised  below,  might  have  been  an- 
swered from  what  was  known  to  be  the  law  of  the  District,  and  by  the  want  of  proof 
that  the  person  claiming  to  be  the  Son  of  a  Sister,  did  in  fact,  stand  in  that  relation 
to  the  praepositus.  It  will  be  found  from  the  judgment  of  the  Sudder  Court,  that 
w^hat  the  Court  understood  to  be  the  questions  raised  before  them,  and  the  sole  issues 
raised,  were,  first,  "  Should  the  Plaintiff's  cause  of  action  be  held  to  have  arisen  on 
the  death  of  Rao  Dhuleep  Sing  or  of  Koondon  Kooer,  and  is  the  suit  within  time  or 
not?  Second,  Was  Koondon  Kooer  competent  or  [195]  not  to  alienate  the  property 
in  question?     Third,  Is  the  Plaintiff  so  nearly  related  as  to  be  entitled  to  inherit?  " 

Again,  the  argument  at  the  Bar  that  the  Plaintiff  was  not  the  heir,  but  that 
the  person  who  appears  in  the  pedigree,  and  who  was  a  Defendant  on  the  Record, 
was  a  nearer  heir  of  Rao  Dhuleep  Sinu'.  dejiends  hrst  upon  proof  that  Rao  Dhuleep 
Sing  was  the  Sister's  Son,  and  next,  of  course,  upon  the  point  of  law  whether  the 
Sister's  Son  is  capable  of  inheriting.  That  it  is  by  no  means  clear  that  Rao  Dhuleep 
Sing  was  the  Sister's  Son,  would  appear  from  the  statement  which  precedes  the 
judgment  of  the  Sudder  Court,  in  which  the  Judges  say  that  "  in  1856.  Mussumat 
Toolsa,"  that  is  the  Mother,  "  is  said  to  have  likewise  executed  a  Hibbanamah,  bestow- 
ing Mouzah  Mohood  Khera  on  her  Husband's  Sister's  Son,  Doolut,  and  her  own 
Nephew,  Buldeo,"  there  treating  Doolut  not  as  the  Sister's  Son,  but,  in  fact,  as  the 
Aunt's  Son.  There  was,  therefore,  no  real  proof  before  the  Court  of  the  relation- 
ship of  this  party  to  the  pratpositus,  and  if  there  had  been  such  a  proof,  then, 
inasmuch  as  the  point  was  not  taken  in  the  Court  below,  there  was  nothing  what- 
ever to  show  that  the  law  would  not  have  been  as  it  is  contended  to  be,  namely, 
that  that  person  was  not  entitled,  under  the  law  of  the  Mitacshara,  to  inherit. 
There  was  nothing  to  show  thai?  the  interpretation  of  the  ancient  text  of  the  law 
on  which  Mr.  Prichard  relied,  even  assuming  the  relationship  to  be  made  out,  did 
obtain  in  the  North-West  Provinces,  and  there  is  every  reason  to  suppose  from  what 
has  taken  place  in  this  case,  that  it  has  not  been  received  there.  The  silence  of  the 
Defendant,  supposing  him  to  be  in  that  degree  of  relation-[196]-ship  which  it 
asserted  he  was,  and  of  the  Court  on  this  point,  would  be  inexplicable  on  any  other 
hypothesis.  Moreover,  it  is  clear  that  the  Sister  and  her  descendants  find  no  place 
in  the  tables  of  succession,  according  to  the  law  of  the  Mitacshara,  which  have  been 
framed  by  several  persons  of  authority,  and  in  particular  by  that  eminent  Hindoo 
lawyer,  the  late  Prossonno  Coomar  Tagore.  The  learned  Counsel  for  the  Appellant 
seemed  indeed  to  concede  this,  and  to  admit  that  the  exclusion  did  prevail  in  fact  : 
but  he  contended,  that  it  had  its  origin  in  error,  and  pleaded  for  a  return  to 
(\-hat  he  contended  was  the  correct  interpretation  of  the  texts,  founding  himself 
chiefly  on  the  authority  of  Balam-Bhatta.  But  it  is  entirely  opposed  to  the  spirit  of 
the  Hindoo  customs  to  allow  the  words  of  the  law  to  control  its  long  received  inter- 
pretation, as  practically  exhibited  by  rules  of  descent  and  rules  of  property  founded 
on  the  decisions  of  the  Courts  of  the  Country,  and  it  seems  to  their  Lordships  that  it 
would  be  extremely  mischievous  to  disturb  upon  points  taken  here  for  the  first 
time  any  such  course  of  decision. 

Their  Lordships,  therefore,  see  no  ground  whatever  for  disturbing  the  decisions 
of  the  Courts  below  in  this  case,  and  will  humbly  advise  Her  Majesty  to  dismiss  the 
appeal  with  costs. 
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In  the  other  case  [14  Mou.  lud.  App.  187]  two  questious  were  raised;  the  first 
upon  the  decree  of  the  High  Court,  which  dismissed  the  suit  of  the  Plaintiff,  the 
Appellant,  in  this  case,  upon  the  ground  that  the  case  fell  witliin  tiie  7th  section  of 
Act,  No.  VIII.  of  185'J,  which  says  that  "  every  suit  shall  include  the  wiiole  of  tiie 
claim  arising  out  of  the  cause  of  action,  but  a  Plnin-[197]-titf  may  relinquish  any 
portion  of  his  claim  in  order  to  bring  the  suit  within  the  jurisdiction  of  an_v  Court. 
If  a  Plaintiff  relin(|uish  or  omit  to  sue  for  any  portion  of  his  claim,  a  .suit  for  the 
portion  so  relinquished  or  omitted  shall  not  afterwards  be  entertained." 

Their  Lordships  think  that  the  true  test  of  tiie  proper  aiiplication  of  this  section 
to  any  particular  case  must  be,  whether  there  has  been  a  splitting  of  the  cause  of 
action  ;  and  it  is,  therefore,  necessary  to  consider  what  in  each  of  these  two  suits  was 
tiie  cause  of  action,  and  whether  the  second  suit  can  bo  said  to  have  been  brought 
upon  a  splitting  of  that  cause  of  action. 

Now,  the  first  suit,  as  has  already  been  shown,  was  brought  against  various 
Defendants  to  impeach  certain  alienations  made  by  the  Widow  and  Mother  of  Kao 
Dhuleep  Sing.  They  were  alienations  by  which  the  inheritance,  subject  to  the 
interests  of  those  persons,  was  transferred  to  certain  foster-sons,  or  near  relations, 
or  dependants  of  the  two  Ladies  so  as  to  exclude  the  remoter  heirs.  The  suit  with 
which  their  Lordships  are  now  dealing  was  brought  to  set  aside  a  mortgage  which 
liad  been  granted  by  those  Ladies  to  the  Respondent's  ancestor  in  this  case  before 
the  alienations  which  were  the  subject  of  the  other  suit.  It  no  doubt  appears  in 
the  description  of  the  property,  which  was  the  subject  of  the  first  suit,  that  three  of 
the  villages  forming  part  of  that  property  were  subject  to  the  mortgage  now  in 
question,  and  the  name  of  the  Mortgagee  is  mentioned.  Hut  it  appears  to  their 
Lordships  that  the  causes  of  action  in  the  two  cases  were  essentially  different;  in 
rlie  one  case  the  Widow  and  Mother,  assuming  an  absolute  power  of  disposition, 
had  granted  the  inheritance  in  portions  of  the  estate  to  tlie  Defendants  in  the  first 
[198]  suit.  In  the  other  case,  the  issue  was,  whether  they  liad  duly  e.\erci.sed  the 
limited  power  which  belong  to  a  Hindoo  female  having  a  Hindoo  female's  right  of 
inheritance  in  the  estate,  of  charging  the  estate  for  certain  defined  purposes. 

The  only  ground  upon  which  it  can  be  plausibly  contended,  that  these  two  claims 
against  distinct  persons  and  of  a  very  distinct  nature  really  form  part  of  one  cause 
(if  action,  is  founded  upon  the  circumstance  that  in  the  first  suit  the  Defendant  sued 
for  the  possession  of  the  lands,  the  argument  being  that  the  Mortgagees  being 
(larties  then  in  possession,  the  suit  for  possession  of  the  lands  ought  to  have  contained 
a  prayer  for  setting  aside  the  mortgages.  It  is,  however,  to  be  observed  that  the  suit, 
though  in  form  a  suit  for  the  possession,  was  not  properly  brought,  and  could  not 
properly  be  brought,  at  tlie  time  it  was  first  instituted  for  that  purpose.  The  prayer 
for  possession  was,  if  things  had  remained  as  they  were  wiien  the  suit  was  first 
instituted,  one  which  could  not  have  been  granted.  Hut  the  substance  of  the  suit 
leallj'  was,  as  has  been  stated  in  the  judgment  delivered  in  the  other  appeal,  to 
have  those  alienations  of  the  inheritance,  which,  if  not  impeached,  would  have 
been  fatal  to  the  claim  of  the  Plaintiff  as  reversionarj'  heir,  set  aside  and  declared 
invalid.  That  object  was,  as  their  Lordships  think,  perfectly  distinct  from  that 
which  is  the  object  of  the  present  suit,  which  is  to  have  these  mortgages  declared 
invalid,  as  against  the  person  who  has  in  the  former  suit  established  his  title  to 
the  possession  of  the  estate  as  heir,  on  the  ground  that  they  were  securities,  which 
tho.se  who  granted  them  had  not  the  power  to  grant  as  incumbrances  upon  the 
inheritance. 

That  being  so.  their  Lordships  have  next  to  con-[199]-sidcr  whether,  the  decree 
of  the  Sudder  Court  being  incorrect  upon  the  sole  point  on  which  it  proceeded,  there 
are  sufficient  grounds  before  them  for  affirming  the  decree  of  the  Principal  Sudder 
Ameen. 

The  case  made  is  that  this  mortgage  was  granted  by  the  Widow  and  Mother, 
and  that  it  was  not  within  the  power  of  a  Hindoo  Widow  to  grant  it,  the  money  not 
being  rai.sed  for  any  of  those  purposes  for  which  the  Widow  is  allowed  to  pledge 
the  estate.  In  such  a  case,  whatever  be  the  precise  degree  of  proof  reipiired  from 
those  who  rely  upon  the  mortgage,  there  is  no  doubt  that  those  who  take  such  a 
security  from  a  person,  having  only  a  limited  power  to  grant  it,  are  bound  to  show, 
primn,  facie  at  least,  that  the  money  was  raised   for  a  legitimate  purpose.     The 
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Defendaiiif-  plead  that  ■  Tlie  real  circumstances  of  the  case  stand  thus: — Mussuniat 
Kooiiduii  Kooer  and  Toolsa  Kooer,  the  heirs  in  possession  of  the  entire  property 
left  by  Rao  Dluileep  Sing,  borrowed  Rs.  l."5,000  from  our  ancestor,  under  the  necessity 
of  liipiidatiiiv  the  debt  due  from  the  deceased,  and  that  incurred  on  account  of  his 
funeral  ceremonies  performed  for  the  benefit  of  his  soul,  and  in  lieu  of  this  sum 
they  niortt;aged  the  three  villages  in  dispute  to  him,  and  thus  saved  the  property." 
Upon  that  pleading  it  is  to  be  remarked,  that  no  distinction  is  made  between  any 
of  the  items  making  up  the  Rs.  l;'),000,  that  the  Defendants  pledged  themselves  to 
the  borrowing  of  the  whole  sum  for  the  purposes  therein  mentioned,  and  that  iu 
those  purposes  it  is  not  very  distinctly  stated,  that  any  part  of  the  mortgage  money 
was  borrowed  for  the  purpose  of  saving  the  estate  by  paying  an  arrear  of  Govern- 
ment revenue.  The  case  made  at  the  Bar  to-day,  however,  is  that  the  mortgage 
is  at  all  events  partially  good,  inasmuch  as  Rs.  .3000,  part  of  the  [200]  claim  was 
unquestionably  borrowed  for  the  purpose  of  saving  the  estate  from  a  Government 
sale. 

In  all  these  cases  it  is  to  be  expected,  that  those  who  have  to  support  the  affirmative 
of  such  a  case,  should  give  some  clear  testimony  by  Witnesses  as  to  the  nature  of 
the  transaction  :  and  it  is  very  remarkable  that  in  this  case  the  oral  testimony  on 
the  part  of  the  Plaintiff  is  so  entirely  worthless  that  neither  of  the  learned  Counsel 
for  the  Appellint  thought  fit  to  refer  to  it.  •  That  some  evidence  as  to  the  nature 
of  the  transaction  might  have  been  given  one  would  have  supposed,  because  although 
the  Respondents  are  the  children  or  remoter  descendants  of  the  original  Mortgagee, 
still,  in  those  proceedings  which  have  been  relied  upon  as  showing  what  the  nature 
of  the  transaction  was,  and  in  particular  as  to  the  alleged  Bond  for  Rs.  :50U0,  it 
is  stated  that  it  was  taken  in  the  name  of  Kullyan  Doss,  Cashier  of  the  Respondent's 
ancestor.  Kullyan  DuSs  is  not  proved  to  be  dead,  nor  is  the  absence  of  his  testimony 
at  all  accounted  for.  There  is  really  no  evidence  from  any  trustworthy  person 
whatever  employed  in  the  family  of  the  Defendants,  as  to  what  the  real  transaction 
was.  In  lieu  of  that,  we  are  referred  to  the  various  jjroceedings  which  have  been 
read  and  relied  upon  by  Sir  Roundell  Palmer.  But  what  is  the  documentary 
evidence,  if  evidence  it  can  be  called,  as  to  the  Rs.  3000,  which  is  in  fact  the  only 
item  on  which  any  substantial  question  seems  to  arise?  It  is  to  be  found  in  a 
plaint  filed  in  a  suit  brought  by  the  Mortgagee  against  the  Widow  and  the  Mother 
of  Rao  Dhuleep  Sing,  seeking  to  be  maintained  in  possession  as  Mortgagee.  The 
account  that  it  gives  of  the  transaction  is  this: — "The  Plaintiff  files  a  regular 
suit  in  this  Court  against  Mus-[201]-sumat  Toolsa  Kooer,  the  Mother,  and  Koondun 
Kooer,  the  Widow  of  Rao  Dhuleep  Sing,  the  proprietors  of  Pergunnah  Burowlee, 
to  be  maintained  in  possession  as  Mortgagee,  by  insertion  of  his  name  as  such  in 
the  revenue  records  of  this  District,  and  by  allowing  him  to  pay  the  Government 
revenue  in  respect  of  Mouzah  Fuzulpoor,  in  Pergunnah  Burowlee,  assessed  at 
Rs.  506,  and  to  recover  Rs.  328,  the  interest  up  to  the  end  of  the  month  of  Jeith, 
1254  Fusly,  as  well  as  Rs.  2-12,  the  mesne  profits  for  the  rainy  season  crop  for  1255 
Fusly,  which  the  Defendant  has  forcibly  realized  from  the  lessees  of  the  village, 
notwithstanding  her  having  already  given  up  its  possession  to  the  Plaintiff,  accord- 
ing to  the  terms  of  the  registered  deed  of  mortgage,  dated  the  30th  of  July,  1846, 
engrossed  on  stamp  paper,  which  is  the  basis  of  this  action.  Tota,l  value  of  suit, 
Rs.  1076.  He  founds  his  claim  on  the  assertion  that  on  the  demise  of  Rao  Dhuleep 
Sing,  the  proprietor  of  the  Talook  of  Burowlee.  the  aforesaid  Defendants  became 
his  heirs:  and  as  Owners  of  the  entire  Talook  and  all  other  property  left  by  him, 
and  in  the  certificates  of  death  filed  in  the  revenue  department  in  respect  to  every 
one  of  the  villages  forming  the  zemindary  of  the  deceased,  the  names  of  the  Ladies 
were  entered  as  his  successors."  That  mutation  of  names  took  place,  as  is  shown 
by  the  proceeding  of  that  date,  on  the  22nd  of  February,  1847  ;  and  on  the  face  of 
the  proceeding  as  well  as  by  evidence  which  has  been  given  in  the  cause,  it  appears 
that  the  proceeding  was  one  which  followed  upon  certain  litigation  between  the 
Widow,  who  was  the  immediate  heir  according  to  the  Hindoo  law,  and  the  Mother, 
who  contested  her  title,  which  at  last  ended  in  a  compromise,  whereby  one  took 
two-thirds  and  the  [202]  other  one-third  of  the  estate.  This  plaint  goes  on  to 
state: — "  They  then,  for  the  payment  of  the  Government  revenue,  asked  the  Plaintiff 
for  a  loan,  and,  according  to  their  request,  he  lent  them  Rs,  3000."     Certainlv  the 
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inference  one  would  draw  from  this  statement  is  that  the  loan  was  a  joint  trausacliou, 
that  it  was  subsequent  in  date  to  the  determination  of  tiie  litigation  by  the  com- 
promise, and  the  insertion  of  the  names  of  the  two  Ladies,  as  the  registered  Owners 
of  the  Talook. 

Then,  again,  this  Deed  which  is  said  to  have  been  executed  by  them,  and  to  have 
been  reiristered  fan  the  ."Srd  of  August,  184G,  which  is  a  date  not  quite  reconcilable 
with  what  has  just  been  said,  or  witii  what  one  would  infer,  is  not  produced.  Neither 
that  nor  the  mortgage  Deed  for  lis.  1:5,000  has  been  produced.  And  their  Lord- 
ships, looking  at  this  documentary  evidence  on  which  the  Respondents  rely,  and 
contrasting  it  with  the  account  given  by  the  Witnesses  for  tiie  Appellant,  tliink 
that  the  case  deposed  to  by  the  Witnesses  for  the  Appellant,  to  whom  credit  was  given 
by  the  Principal  Sudder  Anieen,  is  far  more  likely  than  aiiytiiing  which  has  been 
alleged  on  the  other  side,  to  be  a  true  account  of  the  real  transaction.  Tiiey  are 
clearly  of  opinion,  that  the  Respondents  have  failed  to  su])|iort  tliat  burden  of  pro<3f 
which  the  law  casts  upon  them,  of  .showing  that  the  mortgage  was  given  in  any  part 
for  the  purposes,  for  which  the  Widow  was  entitled  to  pledge  the  estate. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  this  a|)peal 
be  allowed,  that  the  decree  of  the  High  Court  be  reversed,  and  (hat  in  lieu  thereof 
a  decree  be  made  dismissing  the  appeal  to  the  Sudder  Court  and  attirming  the  decree 
of  the  [203]  Zillah  Court,  with  costs.  The  Appellant  in  this  suit,  and  tiic  Re- 
spondent in  the  other  suit,  must  have  the  costs  of  both  the  appeals. 


MOONSHEE  AMEER  ALI,— Appellant ;  MAHARANEE  INDEIUEET  SINGH.  BA- 
BOO RAMKISHEN  SINGH,  RANEE  ASMODHEE  KOOER,  RAXEE  SOO- 
NETH  KOOUR,  RUN  BAHADOOR  SINGH,  MOODEYDHUR  SINGH,  LALL 
NARAIN  SINGH  and  DEOPUTTEE  NARAIN  Sl^GH—ResjMjndfnfs  *  [July 
15,  1871]. 

On  afrpeal  from-  the  High  Court  of  Judicature  at  Fort  William,,  Bengal. 

The  High  Court  at  Calcutta,  at  the  instance  of  the  Appellant's  Counsel,  agreed 
to  confine  the  decision  of  that  Court  to  one  point,  with  an  undertaking  that 
no  appeal  to  Her  Majesty  in  Council  should  be  made  from  the  decree.  Not- 
withstanding such  undertaking,  an  appeal  was  brought  to  England.  The 
High  Court  certified  in  the  record  the  undertaking.  Held,  by  the  Judicial 
Committee,  on  a  preliminary  objection  being  taken  to  the  hearing,  on  the 
ground  of  the  incompetency  of  the  appeal,  that  such  undertaking  precluded 
an  ajipeal  [14  Moo.  Ind.  App.  20G]. 

As  the  Resjiondents  had  i:ot  applied  in  the  first  instance  to  dismiss  on  that  ground, 
but  had  allowed  the  case  to  proceed  to  the  hearing  of  the  appeal,  costs  nomine 
expensarum  only,  were  allowed  [14  Moo.  Ind.  App.  208]. 

In  this  appeal  the  suit  was  brought  in  the  Court  of  the  Civil  Judge  of  Zillah 
Rehar  by  Baboo  Bischen  Singh,  Baboo  Lall  Narain  Singh  and  Baboo  Deoputtee 
Narain  Singh  and  the  Appellant,  the  first  three  parties  claiming  to  be  entitled  as 
heirs  to  the  estates  belonging  to  the  Tickaree  Raj.  The  Apjiellant  [204]  claimed 
as  Purchaser  of  one-eighth  portion  of  the  rights  of  the  other  Plaintitfs  in  the  pro- 
perty in  suit. 

The  suit  purported  to  be  instituted  under  a  Vakeeletuamah  appointing  a  Pleader 
by  virtue  of  a  Mookternamah,  or  power  of  attorney,  alleged  to  have  been  executed 
bv  the  first  Plaintiff,  Baboo  Bisclien  Singh. 


*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  .Sir  Robert  Pliillimore  (Judge  of  the  HiLih  Court  of 
Admiralty),  the  Right  Hon.  Sir  Joseph  Napier,  Bart.,  the  Right  Hon.  the  Lord 
Justice  James,  and  the  Right  Hon.  the  ]>ord  Justice  Mellisii.  Assessor, — The  Right 
Hon.  Sir  Lawrence  Peel. 
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The  maiu  question  was,  whether  Baboo  Bischen  Singh,  whose  name  appeared  as 
the  first  Plaintiff  in  the  suit,  had  executed  the  power  of  Attorney  under  which  the 
suit  had  been  instituted  in  his  name.  The  other  points  raised  were,  whether  he 
and  his  co-Plaintiffs  Lall  Xarain  and  Deoputtee  Narain  Singh  were  heirs  in  rever- 
sion to  the  last  Kajah  of  Tickaree,  whose  Widows  three  of  the  Respondents  were, 
and  as  to  Banee  Sooneth  Koour,  whether  her  deceased  Husband  had  given  her  power 
to  adopt  a  Son. 

Mr.  B.  J.  Bichardson,  the  Judge  of  Behar,  held  that  the  Mookteruaniaii  was 
sufficient  authority  for  the  institution  of  the  suit,  on  the  ground  that  although  that 
instrument  was  not  attested  by  Baboo  Bischen  Singh  in  person,  yet  by  virtue  of  his 
Son  having  verified  the  plaint,  it  was  j^rimd  facie  genuine  and  valid,  but  he  lield 
that  the  Plaintiffs,  Baboo  Bischen  Singh,  Lall  Narain  Singh,  and  Deoputtee  Naraiu 
Singh,  had  not  proved  their  heirship,  and  dismissed  the  suit. 

On  an  appeal  to  the  High  Court  in  the  name  of  Baboo  Bischen  Singh  and  the 
other  Plaintiff's  from  this  decree,  a  preliminary  objection  was  taken  by  the  Re- 
spondents that  there  was  no  proof  of  the  Mookternamah  alleged  to  have  been  , 
executed  by  Baboo  Bischen  Singh,  either  to  institute  the  suit  or  to  prefer  the  appeal, 
and  the  High  Court  adjourned  [205]  the  appeal  to  enable  that  fact  to  be  proved, 
and  on  the  case  coming  again  before  the  Court,  the  Counsel  for  the  Appellant,  in  the 
presence  of  and  with  the  approval  of  the  Son  of  the  Appellant,  who  was  acting  for 
him  in  the  conduct  of  the  appeal  before  the  High  Court,  stated  that  if  the  Court 
would  confine  the  judgment  to  the  validitj'  of  the  Mookternamah  alone,  the  Appel- 
lant would  undertake  not  to  appeal  from  the  Court's  judgment  to  Her  Majesty  in 
Council. 

On  the   12th  of  June,   1866,  the  High  Court,  consisting  of  the  Chief  Justice,   ; 
Sir  Barnes  Peacock,  and  Justices  Bayley  and  Jackson,  gave  judgment  in  the  appeal   , 
reversing  the  decree  of  the  Judge  of  Behar,  holding  that  the  Mookternamah  was  a 
fabrication  document. 

From  this  decision,  notwithstanding  the  Appellant's  undertaking,  he  appealed 
to  Her  Majesty  in  Council.     The  other  Plaintiffs  refused  to  join  in  the  appeal,    i 
With  the  transcript  of  the  record,  the  High  Court  forwarded  a  certificate,  to  the  i 
eft'ect,  that  in  deciding  the  appeal,  the  question  was  limited  to  the  validity  of  the   : 
Mookternamah,  and  that  decision  was  made  on  the  understanding  that  it  was  to  be 
final,  and  the  Appellant  was  not  to  appeal  to  Her  Majesty  in  Council. 

On  the  appeal  being  called  on  :  — 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Doyne,  for  the  first  three  Respondents,  objected  to  : 
the  locus  xtandi  of  the  Appellant,  and  the  competency  of  the  appeal,  as  the  Appellant's 
Counsel  had  given  an  undertaking  in  the  High  Court  which  precluded  the  Appellant 
from  appealing  to  Her  Majesty  in  Council  upon  the  only  ground  he  [206]  asked  the 
decision  of  the  Judicial  Committee,  such  appeal  being  contrary  to  good  faith  and  the 
undertaking  of  the  Appellant's  Counsel. 

Mr.  J.  D.  Bell,  for  the  Respondent,  Ranee  Asmodhee  Kooer,  in  the  same  interest. 

Mr.  Leith  for  the  Appellant,  insi-sted  on  his  right  to  appeal,  which  he  submitted 
was  not  shut  out  by  the  undertaking  by  Counsel  in  India,  as  on  the  merits  the 
Appellant's  interest  as  Purchaser  had  not  been  determined. 

The  Right  Hon.  the  Lord  Justice  James. — Their  Lordships  are  of  opiiiion,  that  : 
the  preliminary  objection  taken  to  the  hearing  of  this  appeal  ought  to  prevail.     The 
certificate  of  the  High  Court  of  Fort  William  in  Bengal  is  to  the  effect,  that  in 
consideration  of  the  Court  deciding  the  appeal  before  them  upon  one  point  only, 
that  is,  the  validity  of  the  Mookternamah,  the  Counsel  for  the  Appellant,  in  the 
presence  and  with  the  consent  of  the  son  and  Agent  of  the  Appellant,  stated  to  the 
Court  that  he  would  not  appeal  from  the  decision  as  to  the  validity  of  the  Mookter-  , 
namah.     Their  Lordships,  upon  consideration,  find  that  there  was  really  very  good 
and  sufficient  consideration  for  such  an  agreement  on  the  part  of  Counsel,  as  part  of 
the  conduct  of  the  case,  because  the  result  was  this,  and  a  very  important  result  to 
the  parties,  that  by  obtaining  the  decision  upon  the  validity  of  the  Mookternamah 
alone,  the  case  became  a  case  not  decided  against  Baboo  Bischen  Singh,  the  party  in 
whose  right  the  Appellant  was  suing.     If  the  case  had  been   [207]   heard  by' the  ' 
High  Court,  and  upon  appeal  the  merits  had  been  gone  into,  and  the  whole  matter 

764 


MILLER  V.  BARLOW  [l87  I  ]       XIV  MOORE  IND.  APP..  208 

determined  upon  as  in  a  suit  l)y  Baboo  Bisclieii  Snigli  and  otlier.s,  Uali.x.  BiscI.en 
Singh  and  the  persons  claiming  under  liini  would  not  have  been  i)reiluded  from 
appealing  to  this  Court,  but  might,  on  the  otiier  hand,  iiave  had  two  sucressive 
decisions  against  them  upon  questions  of  fact  going  to  the  merits  of  the  ease.  But 
confining  it  to  the  decision  upon  the  Mookteniamah,  it  was  really  substituting  a 
nonsuit  for  au  adverse  verdict,  leaving  it  open  to  Balwo  Bisihen  Singh  and  the 
Appellant  himself,  if  he  can  get  a  new  and  genuine  document  in  his  favour,  to  bring 
a  fresh  suit.  That  being  so,  it  was  clearly  a  valjd  agreement  on  the  part  of  Counsel 
not  to  appeal,  and  there  is  no  douljt  that  it  was  done  with  the  actual  consent  of  the 
Son  and  representative  of  the  Appellant.  The  appeal  is  brought  in  violation  of 
good  faith,  and  their  Lordships  feel  that  they  ought  not  to  entertain  an  appeal  so 
brought  where  the  real  merits  of  the  case  have  been  withdrawn  from  the  Court 
below. 

But  their  Lordships  have  had  some  difficulty  in  determining  what  should  be 
done  with  regard  to  costs.  Now,  tiieir  Lordships  feel  that  where  a  certificate  of 
this  kind  comes  over  with  the  record,  and  must,  therefore,  be  known  to  both  juirties, 
it  was  the  duty  of  each  party  to  have  made  an  application  to  the  Kegislrar,  who 
would  at.  once  have  brought  the  matter  to  the  attention  of  their  Lordships,  and 
taken  their  Lordshi]is'  directions  as  to  what  ought  to  be  done  witii  a  record  so  con- 
stituted before  any  expense  had  been  incurred  in  preparing  cases,  or  in  delivering 
Briefs  for  the  hearing.  It  was  wrong  of  both  parties  to  proceed  with  an  expensive 
litigation  in  the  face  of  [208]  this  certificate  without  its  being  brought,  either 
through  the  Kegistrar  or  by  an  application  at  their  Lordships'  Bar,  to  their  atten- 
tion. Disposing  of  it  upon  this  preliminary,  but  still  very  serious,  objection,  their 
Lordships  feel  that  they  ought  not  to  give  all  the  costs  as  if  the  case  had  been  fully 
heard  upon  the  appeal,  but  still  they  think  the  Appellant  ougiit  not  to  escape  a 
very  considerable  portion  of  the  costs  which  have  been  incurred.  Thcv  think, 
therefore,  that  this  is  a  case  in  which  they  may  use  the  pow^r  with  which  they  are 
invested,  to  give  a  sum  of  money  nomine  expenxiintm.  and,  therefore,  thev  will 
humbly  recommend  Her  Majesty  to  dismiss  the  appeal,  allowing  to  each  of  the  three 
Respondents  the  sum  of  fifty  guineas  for  the  costs  of  the  dismissal  of  the  appeal. 


[209]  ALBERT  BIRMINGHAM  MILLER,  Official  Assignee  of  the  Court  for  the 
relief  of  Insolvent  Delitors  at  CaXcuttix,— Appellant :  THOMAS  BARLOW,— 

ResiKiident  *  [July  12  and  13,  1871]. 

On  appeal  fruiii  the  High  Court  of  Judicature  at  Calcutta. 

A  Firm,  though  insolvent,  may  part  with  or  put  an  end  to  a  current  speculation, 
the  result  of  w'hich  is  still  uncertain,  on  the  best  terms  procurable,  without 
any  imputation  of  fraud;  so  also,  the  abandonment  of  a  speculation  whilst 
the  result  is  uncertain  may  be  both  honest  and  politic,  as  it  entirely  differs 
from  undue  preference  of  one  Creditor  to  others  after  a  debt  lias  been  in- 
curred [U  Moo.  Ind.  App.  2:31---']. 

Proceedings  were  taken  under  the  Indian  Insolvent  Act.  11th  and  r2tii  Vict, 
c.  21,  and  the  proceeds  of  certain  goods  claimed  by  the  Official  Assignee,  paid 
by  the  Assignee  into  the  Bank  of  Bengal.  In  a  suit  brougiit  in  the  High 
Court  at  Calcutta,  by  A.  against  the  Official  Assignee,  claiming  the  proceeds 
of  the  goods  paid  into  the  Insolvent  Court: — Held,  on  the  Court  making  a 
decree  in  favour  of  the  Plaintiff,  that  the  High  Court,  being  a  Court  of  Law 
and  Equity,  had  power  to  award  interest  on  the  amount,  as  against  the 
Official  Assignee  [U  Moo.  Ind.  App.  232-233]. 

A  cause  was  heard  before  a  single  Judge  of  the  High  Court,  and  a  decree  made 


*  Present:  Sir  James  William  Colvile,  Sir  Robert  Phillimore  (Judge  of  the  High 
Court  of  Admiralty),  Sir  Joseph  Napier,  Bart.,  the  Lord  Justice  James,  and  the 
Lord  Justice  Hellish. 
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liv  liim  dismissing  the  suit.  An  appeal  was  made  to  the  same  Court  in  its 
appelhite  jurisdiction  before  two  Judges.  The  Court  was  divided  in 
opinion;  the  Chief  Justice  holding  that  the  judgment  should  be  reversed, 
and  the  Puisne  Judge  that  it  ouglit  to  be  affirmed  ;  and,  under  the  36th  sec- 
tion of  the  Letters  Patent  of  1865,  creating  the  High  Court,  a  decree  of  re- 
versal was  ordered.  On  appeal,  the  Judicial  Committee,  without  expressing 
any  opinion  whether  the  :56th  section  was  applicable,  having  regard  to  the 
'26tli  rule  of  the  High  Court. directed  the  appeal  to  be  heard  on  the  merits  [14 
Moo.  Ind.  App.  •221-222,  220]. 

The  question  involved  in  this  appeal  respected  the  right  of  the  Appellant  to  the 
proceeds  of  goods  bought  by  the  Resi)ondent  at  Manchester,  and  [210]  shipped 
through  the  firm  of  Small  and  Co.  in  London,  to  Balfour  and  Co.  at  Calcutta,  for 
sale  under  an  agreement  between  these  parties.  The  proceeds  of  tlie  sale  were 
claimed  as  against  the  Respondent  by  Cochrane,  the  former  Official  Assignee  of  the 
Court  of  Insolvent  Debtors  at  Calcutta,  of  one  James  Hamilton  Robinson,  an 
Lisolvent.  who  was  one  of  the  Partners,  and,  at  the  time  of  the  transaction  lierein- 
after  mentioned,  the  resident  Partner  at  Calcutta  of  the  Firm  of  Balfour  and  Co., 
the  Consignees,  for  sale. 

The  suit  was  instituted  by  the  Respondent  against  Cochrane,  as  the  Official 
Assio-nee  of -the  estate  of  Lewis  Balfour,  senior,  and  James  Hamilton  Robinson,  two 
of  the  Partners  .in  the  Firm  of  Messrs.  Balfour  and  Co.  The  firm  of  Balfour  and 
Co.  consisted  of  Lewis  Balfour,  senior.  James  Hamilton  Robinson  and  Lewis  Balfour 
the  younger.  At  the  time  of  presenting  the  petition  of  insolvency,  on  the  17th  of 
February,  1867.  by  James  Hamilton  Robinson,  the  other  two  Partners  were  in 
England. 

The  Firm  of  Balfour  and  Co.  carried  on  trade  as  Merchants  in  Calcutta  for  many 
years,  and  the  Firm  of  Small  and  Co.,  in  London,  was  the  corresponding  House  in 
Eno-land,  with  wliom  the  Firm  of  Balfour  and  Co.  had  been  connected  in  business 
for  many  years.  Various  shipments  were  made,  from  time  to  time,  by  the  Firm  of 
Small  and  Co.  to  the  Firm  of  [211]  Balfour  and  Co.,  not  merely  on  account  of  the 
Firms  of  Balfour  and  Co.  and  Small  and  Co.,  but  on  account  of  others  in  connection 
with  the  two  Firms.  In  the  year  1862  an  agreement  in  respect  of  the  purchase 
and  shipment  of  goods  to  Calcutta  was  entered  into  between  the  Firms  of  Balfour 
and  Co.,  Small  and  Co..  and  Bolton  and  Barlow,  Merchants,  of  Manchester,  the  effect 
of  which  was,  that  such  goods  as  Small  and  Co.  and  John  S.  Bolton  and  Barlow 
should  deem  advisable  should  be  bouglit  l)y  John  S.  Bolton  and  Barlow,  and  John  S. 
Bolton  and  Barlow  should  charge  no  commission  for  buying  and  examining  the 
"■oods,  but  to  charge  only  for  packing  and  making  up  tlte  goods.  Small  and  Co. 
were  to  effect  marine  insurance,  charging  no  commission.  John  S.  Bolton  and 
Barlow  were  to  draw  at  six  months  on  Small  and  Co.  for  costs  of  goods,  including 
packing  charges.  The  Bills  were  to  be  discounted  by  Overend,  Gurney  and  Co.,  at 
li  per  cent,  in  excess  of  Bank  minimum  rate,  Balfour  and  Co.  to  remit  their  three 
rn'onths'  or  six  months'  drafts,  as  might  appear  most  desirable,  on  Small  and  Co., 
in  favour  of  John  S.  Bolton  and  Barlow,  which  Overend,  Gurney  and  Co.  agreed  to 
take  at  U  per  cent,  above  Bank  minimvim  rate  for  three  months,  and  LJ  per  cent, 
for  six  months,  as  provision  for  said  six  months'  drafts.  And  it  was  further  pro- 
vided, that  Balfour  and  Co.,  on  sale  of  goods,  were  specially  to  remit  proceeds  to 
Overend,  Gurney  and  Co.  in  first-class  Bills  drawn  in  favour  of  Overend,  Gurney 
and  Co.,  and  Overend,  Gurney  and  Co.  agreeing  to  give  up  Balfour  and  Co.'s  drafts 
on  .Small  and  Co.  oil  receipt  of  remittances  under  rebate,  Balfour  and  Co.  to  charge 
no  commission  for  settling  or  guaranteeing  sales,  merely  charging  actual  disburse- 
ments incurred.  [212]  In  the  event  of  Small  and  Co.  being  under  cash  advances, 
John  S.  Bolton  and  Barlow  agreed  to  find  cash  for  one-third  tlie  amount.  Under  the 
agreement  the  three  several  Firms  were  jointly  interested  as  Partners  in  the  profit 
or  loss  arising  on  such  shipments. 

In  pursuance  of  this  agreement,  goods  were,  from  time  to  time,  purchased  by  the 
Firm  of  John  S.  Bolton  and  Barlow,  and  shipped  to  the  Firm  of  Balfour  and  Co.  in 
Calcutta,  until  some  time  in  1863,  when  John  S.  Bolton  retired  from  the  Firm  of 
John  S.  Bolton  and  Barlow,  which  thenceforward  was  carried  on  under  tlie  style  of 
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Tliomas  Barlow  and  Brother.  After  the  retirement  of  John  S.  Bohon  the  agree- 
ment was  adhered  to  and  adoj)ted  in  all  respects  by  Thomas  Barlow  and  the  F"irin8  of 
Balfour  and  Co.  and  Small  and  Co.,  and  various  shipments  were  made  to  Balfour 
and  Co.,  on  triplicate  account  for  a  series  of  years,  except  that  John  S.  Bolton  had 
no  interest  therein.  After  the  failure  of  Overend,  Gurney  and  Co.  the  remittances 
were  made  to  tlie  Firm  of  Small  and  Co.  by  the  Firm  of  Biilfour  and  Co. 

In  the  months  of  September,  October,  and  November,  18GG.  Thomas  Barlow 
purchased  and  shipped,  in  terms  of  the  orifjinal  agreement,  certain  '.iiiods  tn  Messrs. 
Balfour  and  Co.  Tlie  goods  so  shipped  arrived  in  Calcutta.  Bills  of  lading  duly 
endorsed  of  the  same  having  l)een  ))reviously  received,  by  the  Firm  of  Balfour  and 
Co.  at  Calcutta,  and  which  Bills  so  duly  endorsed  came  to  the  jiossessioii  of  James 
Hamilfoi]  Hubinsoii,  the  only  Partner  of  the  Firm  of  Balfour  and  Co.  then  residing 
at  Calcutta. 

In  December,  1866,  or,  at  latest,  on  the  1st  of  [213]  January,  1867,  an  agree- 
ment was  come  to  between  the  Respondent  and  Small  and  Co.  and  Balfour  and  Co., 
wherelty,  in  consideration  of  the  I'laintiff  taking  upon  iiimself  solely  all  the  risk 
and  responsibility  attaching  to  the  shipments  (which  had  not  then  arriv<.d  in  India), 
and  discliarging  Small  and  Co.  and  Bnlfour  and  Co.  from  all  liability  to  pav  any 
losses  which  might  accrue  thereon,  tliose  Firtiis  respectively  transferred,  assigned, 
and  made  over  to  the  Respondent  all  their  respective  right,  title,  and  interest  in 
the  said  shipments.  This  agreement  was  reduced  to  writing  in  the  form  of  a  Letter 
from  the  Respondent's  Firm  to  Balfour  and  (^).,  Calcutta,  and  signed  liy  tiie  Respon- 
dent for  Thomas  Barlow  and  Brother,  l)y  Small  and  Cik.  and  bv  Lewis  B:ilfnur  the 
elder  for  Balfour  and  Co. 

The  Letter  was  in  terms  as  follows  :  — 

"  Manche.ster,  2nd  January,  1867. 
"  Messrs.  Balfour  and  Co.,  Calcutta. 

"  Dear  Sirs. — Referring  to  the  goods  shipped  on  triplicate  a/c  under  .special 
agreement  against  which  Messrs.  Small  and  Co.  have  given  their  acceptances,  you 
will  please  hand  over  all  such  goods  (particulars  of  which  we  enclose)  to  Messrs. 
Barton,  Baynes  and  Co.,  Calcutta.  We  agree  to  take  said  goods  on  our  own  risk  and 
responsibility.     We  have  agreed  to  return  to  Messrs.  Small  and  Co.  the  following 


.     due   13th  March,    1867   a/c    Warwick  Castle. 
1st    April,  „  ,,  TantaUon    Vaistle. 

9tli    May,  „         „  Kenihcort/i    Castle. 

„       ditto. 
„     22nd  May,  ,,         „  Riversdale. 

"  In  the  meantime,  until  we  hear  that  you  have  handed  over  the  goods,  we  have 
made  Williams,  Deacon  and  Co.  custodians  for  said  acceptances,  also  of  £217,  Is.  lOd. 
paid  by  Messrs.  Small  and  Co.,  for  charges  on  account  of  the  said  goods.  We  refer 
you  at  foot  to  Messrs.  Small  and  Co.'s  signature,  and  also  to  Mr.  Balfour  and 
Messrs.  Mattheson  and  Co.'s  signatures,  in  confirmation  of  this.  Messrs.  Mattheson 
and  Co.  of  course  sign  this  in  case  any  goods  have  arrived  in  Calcutta,  and  are 
delivered  to  Jardine,  Skinner  and  Co.  of  Calcutta,  and  this  Letter  is  sufficient 
authority  in  such  case  for  Messrs.  Jardine,  Skinner  and  Co.  to  hand  over  the  goods 
to  Barton,  Bajnies  and  Co. — We  are,  dear  Sirs,  yours  truly, 
•  We  confirm  the  above.  "  Thom.\s  B.^rlow  and  Bro. 

''  Mattheson  and  Co. 

"  Small  i^nd  Co. 

"  Lewis  Balfour.' 

The  Respondent,  Lewis  Balfour,  for  Balfour  and  Co.  and  Small  and  Co.,  by  sucii 
Letter,  concurred  in  directing  J.  H.  Robinson,  the  only  Partner  of  Balfour  and  Co. 
then  resident  at  Calcutta,  to  hand  over  the  said  shipments  to  Messrs.  Barton,  Baynes 
and  Co.,  of  Calcutta,  as  Respondent's  Agents,  which  he  accordingly  did  in  January, 
1867,  and  Messrs.  Barton,.  Baynes  and  Co.  gave  him  the  following  receipt:  — 

767 


acceptances  :  — 

£ 

s. 

d 

"  2943 

8 

•) 

580 

3 

0 

[214]     4707 

5 

2 

208 

0 

11 

804 

5 

2 

XIV  MOORE  IND.  APP..  218       MILLER  V.  BARLOW  [l87l] 

[215]  "  Calcutta,  May,  16,  18G7. 

'•  Received  from  Messrs.  Balfour  and  Co.  the  undermentioned  invoices  and  Bills 
of  ladin-  as  instructed  bv  Messrs.  Thomas  BjuIow  and  Brother,  Manchester. 

\Varirirk  Castle 78/6. 

TaiitaJlon    Cuttle '■'I^- 

Riversdale f^/^; 

Kenihvorth  Castle 1^^/^  and  c. 

|,roceeds  to  be  remitted  to  Messrs.  Alexander  Cunliffe  and  Co.  for  special  appropri- 
ation.— B.  B.  and  Co.'' 

After  tlie  receipt  of  these  Bills  of  lading,  and  on  the  loth  of  January,  1S6<,  James 
Hamilton  Robinson  received  a  Telegram  from  London,  from  Lewis  Balfour,  directing 
him  to  deliver  the  poods  so  shipped  on  triplicate  account  as  aforesaid  to  the  Firm 
of  Barton,  Baynes,  and  Co.  In  pursuance  of  this  Telegram,  Robinson,  on  the  18th 
of  Jauuarv.  1867.  indorsed  and  delivered  over  the  Bills  of  lading  and  goods  to 
Messrs.  Ba'rton,  Baynes  and  Co.  At  such  time  the  Firm  of  Balfour  and  Co.  had  not 
merely  stopped  payment,  but  had  been  in  insolvent  circumstances  for  some  years. 

On  the  17th  of  February,  1867,  Robinson  presented  liis  petition  of  insolvency 
to  the  Insolvent  Court  in  Calcutta,  and  was  duly  declared  insolvent. 

The  then  Official  Assignee,  on  the  1st  of  March,  1867,  demanded  tlie  re-delivery 
of  the  goods  and  documents  from  the  Firm  of  Barton,  Baynes  and  Co.,  who  refused 
to  comply  with  such  demand. 

An  application  to  enforce  the  demand  was  made  to  the  Insolvent  Court,  and  by 
an  Order  of  that  Court  of  the  4th  of  March,  1867,  Messrs.  Barton.  Baynes  and 
Co.  were  directed  to  show  cause,  on  the  11th  of  [216]  March,  wliy  they  should  not 
re-indorse  and  deliver  over  to  the  Official  Assignee  all  goods.  Bill  of  lading,  and 
other  documents  connected  with  such  goods.  The  parties  appeared  and  showed 
cause  against  such  Order,  wliich  was,  however,  on  the  16th  of  March,  1867,  made 
absolute.  Barton,  Baynes  and  Co.,  in  compliance  with  the  Order,  re-delivered  over 
the  goods,  or  the  produce  thereof,  and  the  Bills  of  lading  and  other  documents 
connected  therewith. 

Barlow  then  Ijrought  the  present  suit,  on  the  29th  of  June,  1867,  in  the  High 
Court  of  Calcutta,  against  the  Official  Assignee,  claiming  the  goods  and  the  produce 
thereof,  and  also  by  his  plaint  claimed  interest  on  the  amount  received  and  made 
over  to  the  Official  Assignee;  and  further  prayed  that  the  Order  of  the  Insolvent 
Court  might  be  cancelled. 

The  Official  Assignee  filed  his  written  statement,  setting  up  the  several  matters 
aforesaid,  and  prayed  that  the  suit  might  be  dismissed,  as  the  relief  sought  could 
have  been  obtained  in  the  insolvency  proceedings. 

The  -suit  came  on  for  hearing  before  the  High  Court  in  its  ordinar}'  original 
civil  jurisdiction.  Witnesses  were  examined,  and  on  the  15tli  of  June,  1868,  Mr. 
Justice  Norman,  who  sat  alone,  by  his  judgment  decided  in  favour  of  the  Official 
Assignee  and  against  the  claim  of  Thomas  Barlow,  on  the  ground  of  the  transfer  being 
fraudulent  and  void  as  against  the  Creditors  of  Balfour  and  Co. 

Barlow  ajipealed  to  the  High  Court  in  its  appellate  jurisdiction,  and  by  his 
memorandum  of  appeal  submitted  tliat  the  judgment  was  erroneous,  on  the  following 
grounds: — First,  as  the  Court  found  that  under  the  agreement  mentioned  in  the 
jdaint,  the  goods  in  question  were  shipped  to  Balfour  and  Co.,  and  by  [217]  the  terms 
of  the  agreement  the  proceeds  of  the  goods  were  specifically  appropriated  for  remit- 
tance home  in  first-class  Bills  ;  secondly,  that  the  transfer  of  the  2nd  of  January,  1867. 
was  hmui  fide,  and  for  consideration ;  thirdly,  that,  even  if  no  such  transfer  were  estab- 
lished, the  goods  were  placed  in  the  hands  of  Barton,  Baynes  and  Co.,  not  by  way 
of  fraudulent  transfer  or  preference,  but  to  carry  out  the  terms  of  the  contract  under 
which  the  goods  were  shipped  ;  fourthly,  tiiat  at  the  time  of  the  insolvency  of  Robin- 
son, the  goods  were  not  in  his  order  or  disposition;  and,  fifthly,  that,  at  any  rate, 
the  Plaintiff  had  a  joint  interest  in  the  goods  and  their  proceeds,  and  the  Court  had 
jurisdiction  to  interfere,  and  ought  to  have  interfered,  to  prevent  the  proceeds 
beina:  divided  between  the  general  Creditors  of  Robinson. 

The  Respondent,  by  a  memorandum  of  objections  under  section  348  of  Act,  No. 
Vlll.  of   1859,  submitted  that  Mr.  Justice  Norman   should  liave  declared  that  the 
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Firm  of  Balfour  and  Co.  were  Partners  with  tiie  Firms  of  Small  and  Co.  and  Thomas 
Barlow  in  the  floods  in  the  plaint  nienlioned,  and  tiiat  the  Firm  of  Balfour  and 
Co.  were  held  out  and  known  as  the  only  re)iuted  Owners  of  the  goods  then  in  Cal- 
cutta ;  and  that  the  Court  should  have  found  that  the  floods,  at  the  time  of  making 
over  the  same  by  Robinson,  the  only  Partner  of  Messrs.  Balfour  and  Co.  then  in 
India,  and  at  the  time  of  presenting  the  petition  on  which  the  order  of  insolvency 
was  granted,  were,  with  the  consent  of  the  Plaint itY  as  such  co-Partner,  in  the  order 
and  disposition  of  Robinson,  vested  in  the  then  Resjjondent.  under  such  adjudication, 
on  behalf  of  the  general  Creditors  of  Balfour  and  Co. 

The  Chief  Justice,  Sir  Barnes  Peacock,  was  in  [218]  favour  of  reversing  the 
decree  of  the  15th  of  June,  1868.  Mr.  Justice  Markby  gave  hi.s  opinion  for  sustain- 
ing the  decree;  and  the  Judges  of  the  Appellate  Court  being  e<iually  divided,  the 
decree  was  reversed,  in  accordance  with  sect.  ;iG  of  the  Letters  Patent  constituting 
the  High  Court.  The  Chief  Justice  proposed  that  the  suit  should  \ie  reheard  before  a 
full  liench  of  Judges,  but  Justice  Markby  was  of  o]>inion  the  Court  had  not  power 
to  direct  the  case  to  be  so  reheard,  and  declined  to  accede  to  any  such  rehearing. 

The  Chief  Justice,  in  his  judgment,  expressed  his  opinion,  tliat  there  was  a 
valid  and  hona  fide  transfer  to  the  Respondents  by  the  agreement  of  the  '2nd  of 
January,  1867  ;  that  there  was  no  fraud  or  fraudulent  jneference  within  sect.  23  of 
the  Indian  Insolvent  Act,  11th  and  12th  Vict.  c.  21,  and  that  the  doctrine  of  reputed 
ownership  under  that  Act  had  no  application  ;  and,  moreover,  that  according  to 
the  true  construction  of  the  original  agreement  of  1862,  there  was  a  specific  appro- 
priation of  the  proceeds  of  the  said  shipments  to  meet  the  Bills  drawn  on  and 
accepted  by  Small  and  Co.  for  the  price,  and  that  such  specific  appropriation  bound 
the  said  shipments  and  their  proceeds  in  the  hands  of  Balfour  and  Co.  and  their 
Assignees,  and,  a  fortio-ri,  was  good  against  the  Assignee  of  one  or  two  members  of 
the  Firm.  In  his  judgment,  the  Chief  Justice  said:  "It  appears  to  me  that  this 
transaction  of  the  2nd  of  January  was  intended  by  the  parties  to  be  carried  out, 
that  it  was  honest  and  bond  fide,  and  that  the  property  in  the  goods  passed  b_v  it  to 
Messrs.  Barlow  Brothers.  Further,  I  hold,  that  if  the  jiroperty  did  not  pass  to 
Barlow  Brothers,  the  proceeds  were  specifically  [219]  appropriated  for  taking  up 
the  Bills  of  Balfour  and  Co.  on  Small  and  Co.,  and  until  those  Bills  were  paid  Mr. 
Robinson  had  no  interest  in  the  goods,  which  could  justify  his  Assignee  in  stopping 
the  remittance  of  the  proceeds,  or  of  taking  the  property  out  of  the  actual  posses- 
sion of  the  Plaintiff's  Agents,  Messrs.  Barton,  Baynes  and  Co.  If  the  transfer  of 
the  2nd  of  January,  1867,  did  not  transfer  the  property  and  Mr.  Robinson's  interest 
under  it,  it  is  clear  that  Mr.  Robinson  was  not  entitled  to  the  proceeds,  but  merely 
to  one-ninth  of  the  profits,  if  any,  after  all  the  costs  and  expenses  should  have  been 
paid  out  of  the  proceeds.  The  speculation,  however,  as  already  shown,  resulted  in  a 
loss.  It  has  been  urged  that  Small  and  Co.  were  in  insolvent  circumstances  when 
the  Letter  of  the  2nd  of  January  was  signed,  but  Small  and  Co.'s  Assignees  have  not 
interfered.  In  that  respect  the  case  re.sembles  Tliayer  v.  Lister  (30  L.J.  (Ch.)  427). 
The  Assignee  of  Robinson  and  Balfour  had  nothing  to  do  with  Messrs  Small  and 
Co.'s  insolvency  or  bankruptcy."  Then,  after  observing  that  the  Respondent  had 
performed  the  agreement  on  his  part,  the  Chief  Justice  proceeded: — "  The  question 
then  is,  whether  the  Assignee  of  Robinson,  who  would  have  been  entitled  to  only 
one-third  of  one-third,  or  one-ninth  of  the  profits,  if  any,  would  have  been  entitled 
to  stop  the  remittances  if  the  goods  had  not  been  delivered  over  to  the  Plaintiff's 
Agent,  or  was  justified  in  taking  the  goods  or  the  proceeds  out  of  the  hands  of  the 
Plaintiff's  Agent,  and  to  administer  them  for  the  benefit  of  the  general  body  of 
Creditors  of  Robinson  and  Lewis  Balfour  the  elder.  It  appears  to  me  that  he  is  not, 
and  that  it  ought  to  be  declared  that  [220]  the  soods  and  proceeds  are  the  propertv 
of  the  Plaintiff." 

Mr.  Justice  Markby  agreed  in  opinion  with  Mr.  Justice  Norman,  and  Iiased  his 
decision  on  the  grounds  of  the  three  Firms  being  Partners  in  the  shipments  in  question, 
and  of  the  agreement  of  the  2nd  of  January,  1867,  being  a  fraudulent  preference  of 
the  Respondent  by  Small  and  Co.  and  Balfour  and  Co.,  .stating  that  it  was  rather  a 
question  of  fact  than  of  law.  On  the  point  of  the  reputed  ownership  of  the  goods 
by  Balfour  and  Co.  under  the  Indian  Insolvent  Act,  he  said  that,  so  far  as  he  had 
formed  an  opinion,  he  entirely  concurred  with  the  Chief  Justice.  He  also  intimated 
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an  opinion  that  it  was  not  open  to  the  Kespondein  on  the  pleadings  and  issues  to 
contend  that  the  proceeds  of  tiie  shipments  were  specitieally  appropriated. 

Bv  the  decree  made  thereon  in  favour  of  the  Plaintiff,  the  Defendant  -was 
ordered  to  pay  the  Plaintiff  the  sum  of  Rs.  95,279.  10a.  Ip.,  together  with  interest  at 
6  per  cent,  from  the  dates  and  upon  the  amounts  in  the  decree  specified,  to  the  date 
of  realization. 

The  Appellant  appealed  to  Her  Majesty  in  Council  from  this  decree. 

After  the  appeal  to  England,  Albert  Birmingham  Miller  was  appointed  Official 
Assignee  and  Assignee  of  the  estate  and  effects  of  Robinson  and  Lewis  Balfour  the 
elder,  in  the  place  of  John  Cochrane,  the  original  Appellant;  and  by  an  Order  in 
Council  Miller  was  substituted  in  the  appeal  in  the  place  of  Cochrane. 

Sir  R.  Palmer,  Q.C..  and  Mr.  J.  D.  Bell,  for  the  Appellant.— [221]  There  is  a 
preliminary  objection,  which,  if  sustained,  will  render  any  further  consideration 
with  respect  to  the  merits  unnecessary.  The  cause  was  first  heard  before  Mr. 
Justice  Norman,  who  dismissed  the  suit,  and  such  dismissal  having  been  affirmed  by 
Mr.  Justice  Markby,  who  sat  with  the  Cliief  Justice,  Sir  Barnes  Peacock,  on  the 
hearing  of  the  appeal,  but  who  differed  from  him.  we  submit,  that  the  High  Court 
in  its  appellate  jurisdiction  ought  to  have  affirmed  the  decree,  and  was  not  w  arranted 
in  giving  a  decision  against  the  Appellant.  The  36th  section  of  the  Letters  Patent  of 
1865,  constituting  the  High  Court  at  Bengal  (a)  is  not  in  any  way  contradicted  or 
affected  by  the  26th  rule  of  the  Higli  Court  (b),  which,  in  fact,  only  explains  the  36th 
clause  of  the  Letters  Patent,  and  tlie  Appellate  Court  ought,  therefore,  to  have  dis- 
missed the  appeal. 

[Their  Lordships  declined  expressing  any  opinion  [222]  on  this  point,  and  desired 
the  Appellant's  Counsel  to  proceed  on  the  merits.] 

Then  upon  the  merits  our  contention  is,  that  neither  in  Law  nor  Equity  was  there 
any  such  specific  appropriation  of  the  proceeds  of  the  sale  of  the  goods,  to  support 
the  decree  pronounced  against  the  Official  Assignee,  awarding  payment  to  the  Plain- 
tiff. Even  if  it  should  be  lield  to  have  been  a  specific  appropriation  of  the  proceeds 
of  the  goods  in  a  suit  properly  framed,  which  this  was  not,  yet  we  submit,  that  the 
Order  of  the  Insolvent  Court,  pronounced  on  the  16th  of  May,  1867,  not  having  been 
appealed  against,  bound  the  Appellant  as  to  the  matter  decided  therein,  and  he  had 
no  right  to  sue:  Garhett  v.  Yeah  (5  Q.B.  408,  414);  but  having  submitted  to  the 
jurisdiction  of  the  Insolvent  Court,  he  should  have  preferred  his  claim  there.  The 
assignment  of  goods  to  the  Plaintiff,  on  which  he  grounds  his  suit,  so  far  as  the 
assignment  purported  to  be  a  rescission  cf  the  contract  or  agreement  theretofore 
existing  between  the  Plaintiff  and  the  Firm  of  Balfour  and  Co.  and  Small  and  Co., 
was  absolutelv  null  and  void  against  the  Official  Assignee:  Duttnn  v.  Morrismi  (17 
Ves.  193) ;  In  re  Wait  (J.  and  W.  605-8) ;  Barker  v.  Goodair  (11  Ves.  85) ;  Taylor  v. 
Fiehh  (4  Ves.  396);  Youiu/  v.  Keiglilij  (15  Ves.  557).  [The  Ixird  Justice  James:  — 
This  differs  from  ordinary  partnerships.  It  is  a  series  of  joint  adventures.]  The 
two  firms  of  Balfour  and  Co.  and  Small  and  Co.  at  the  time  of  the  assignment,  being 
in  utterly  insolvent  circumstances,  and  the  assignment,  made  within  two  months  of 
the  filing  of  the  petition  of  Robinson,  such  an   assignment   was   a  voluntary  and 

(a)  Sect.  36  provides,  that  any  function  directed  to  be  performed  by  the  High 
Court  in  the  exercise  of  its  original  or  appellate  jurisdiction,  may  be  performed  by 
any  Judge,  or  Division  Court,  constituted  under  the  provisions  of  the  Act,  the  24tii 
and  25th  Vict.,  c.  104,  "  and  if  such  Division  Court  is  composed  of  two  or  more 
Judges,  and  the  Judges  are  divided  in  opinion  as  to  the  decision  to  be  given  on  any 
point,  such  point  shall  be  decided  according  to  the  opinion  of  the  majaritv  of  the 
Judges,  if  there  sliall  be  a  majority:  but  if  the  Judges  should  be  equally  divided, 
then  the  opinion  of  the  senior  Judye  shall  prevail." 

{b)  Rule  26  directs  that  "  appeals  from  the  decision  of  one  Judge  in  the  exercise 
of  ordinary  original  civil  jurisdiction  shall  be  heard  and  determined  by  at  least 
two  other  Judges;  and  in  case  the  two  Judges  who  exercise  the  appellate  jurisdiction 
differ  in  opinion,  they  may  direct  that  the  case  shall  be  reheard  before  a  Division 
Court,  consisting  of  themselves  and  some  other  Judge  or  Judges;  and  if  no  sucli 
Order  be  made,  the  decision  shall  be  affirmed."  See  Rules,  Macpherson's  Xew  Civil 
Proceedings  for  Brit.  India,  Appx.,  p.  cxvi.  [Ed.  1871]. 
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[223]  fraudulent  iu'eference,  in  no  way  binding  upon  the  Official  Assignee,  or  the 
Creditors  of  tiie  Firm  of  lialfour  and  Co.  Fraud  will  vitiate  a  contract  of  sale: 
the  principles  are  clearly  laid  down  in  Attwood  v.  Small  (6  CI.  and  F.  '2.'52).  It  was  a 
colourable  and  fraudulent  assignment  as  against  the  general  body  of  the  Creditors 
of  Messrs.  Balfour  and  Co.,  whose  consent  was  in  no  way  obtained  by  Lewis  Balfour, 
senior,  the  only  member  of  the  Firm  of  Balfour  and  Co.  who  entered  into  the  agree- 
ment. Indeed  the  Firm  of  Small  and  Co.  and  Lewis  Balfour,  senior,  were  pre- 
cluded from  making  such  assignment  by  being  in  insolvent  circumstances.  The 
indorsement  of  the  Bills  of  lading  and  delivery  over  of  the  goods  to  Barton,  Baynes 
and  Co.  by  Robinson,  having  been  made  within  two  months  before  insolvency,  were 
acts  fraudulent  and  void  under  the  24th  Clause  of  the  Indian  Insolvent  Act,  11th 
and  12th  Vict.,  c.  21,  which  is  similar  to  the  Statute,  7th  Geo.  4,  c.  57,  s.  32,  under 
which  Statute,  in  similar  circumstances,  an  as.-iignnient  has  been  held  void  as  against 
the  Official  Assignee:  Becke  v.  Smith  (2  M.  and  W.  196).  So  bv  the  Bankrujucv  Act, 
r2th  and  13th  Vict.  c.  106,  s.  126  :  Marks  v.  FeUlham  (Law  Rep.  5  Q.B.  270)  :  and  by 
the  Jamaica  Insolvent  Act,  11th  Vict.  c.  28,  s.  67:  Xunfs  v.  Carter  (4  Moore's  I'.C. 
Cases  (N.S.),  222  ;  Law  Rep.  1.  P.C.  349).  Even  if  such  acts  could  l)e  deemed  merely 
voidable,  as  again.st  the  Official  Assignee,  by  the  proceedings  in  the  Insolvent  Court 
and  the  High  Court,  the  Official  Assignee  sufficiently  manifested  his  opposition  to  the 
same,  and  his  right  to  treat  the  same  as  invalid  ;  and  we  rely  on  both  such  grounds, 
whether  fraudulent  and  void,  or  merely  [224]  voidable  :  and  we  submit,  that  the  24t}i 
clau.se  of  the  aliove  Act  not  merely  renders  such  acts  fraudulent  and  void,  but  ex- 
pressly and  positively  directs  that  such  acts  shall  be  deemed  fraudulent  and  void 
from  their  inception. 

Again,  the  goods  were  in  the  order  and  disposition  of  the  Firm  of  Balfour  and 
Co.  up  to  and  at  the  time  of  the  adjudication  of  insolvency  against  Robinson,  and 
as  such  passed  to,  and  became  vested  in,  the  Official  Assignee  of  Robinson,  under  the 
provisions  of  the  23rd  section  of  the  Indian  Insolvent  Act,  11th  and  12th  Vict., 
c.  21. 

And,  lastly,  we  submit  that,  with  respect  to  interest,  the  Official  Assignee  having 
received  the  proceeds  of  the  goods  under  the  Order  of  the  Insolvent  Court,  and  the 
amount  so  received  having  been  paid  into  the  Bank  in  accordance  with  the  rules  of 
the  Court,  and  no  application  being  made  to  him,  or  the  Court,  to  invest  the  same, 
the  Plaintiff  was  not  entitled  to  the  interest  decreed. 

Their  Ix)rdships  directed  the  Respondent's  Counsel  to  confine  themselves  to  the 
question  of  interest. 

Mr.  Jessell,  Q.C.,  and  Mr.  C.  E.  Pollock,  Q.C.,  and  Mr.  Bowring,  for  the  Respond- 
ents.— Interest  was  properly  allowed  by  the  Court  below.  The  proceeds  of  the  sale 
of  the  goods  were  paid  into  Court,  and  no  step  was  taken  by  the  Official  Assignee  to 
invest  the  proceeds.  In  Young  v.  Guy  (8  Beav.  147)  a  party  recovered  payment  at 
law,  but  on  equitable  grounds  repayment  was  decreed,  and  the  Court  held  that  the 
Plaintiff  in  equity  was  entitled  to  interest  on  the  amount  recovered  from  the  time  of 
its  payment, 

[225]  .Judgment  was  reserved,  and  now  delivered  by 

The  Lord  Ju.stice  Mellish  (July  20,  1871). — This  was  a  suit  brought  in  the  High 
Court  of  Calcutta  by  Thomas  Barlow,  who  traded  under  the  style  of  Thomas  Barlow 
and  Brother,  against  the  Defendant,  who  is  the  Official  Assignee  of  the  Court  for  the 
relief  of  Insolvent  Debtors  at  Calcutta, 

The  plaint  set  out  the  terms  of  an  agreement  made  in  1862  by  the  Plaintiff's 
Firm,  the  Firm  of  Small  and  Co.,  of  London,  and  the  Firm  of  Balfour  and  Co,,  of 
Calcutta,  consisting  of  Lewis  Balfour  the  elder,  James  Hamilton  Robinson,  and 
Lewis  Balfour  the  younger,  respecting  goods  to  Ije  bought  by  the  PlaintiiY's  Firm 
at  Manchester,  and  shipped  by  Small  and  Co.  to  Balfour  and  Co.  at  Calcutta,  by 
which  each  of  the  three  Firms  was  to  take  one-third  share  of  profit  or  loss  ;  the 
Plaintiff's  Firm  to  draw  Bills  at  six  months  on  Small  and  Co.  for  the  cost  of  the 
goods,  the  Bills  to  be  discounted  by  Overend,  Gurney  and  Co.  ;  Balfour  and  Co.  to 
remit  Bills  on  Small  and  Co.  as  a  provision  for  the  six  months'  Bills,  and  Balfour 
and  Co.,  on  the  sale  of  the  goods,  specially  to  remit  the  proceeds  to  Overend,  Gurney 
and  Co.,  and  Overend,  Gurney  and  Co,  thereupon  to  give  up  Balfour  and  Co.'s 
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j 
drafts  on  Small  and  Go.  under  reUute.  The  [jlaint  states,  that  the  Plaintiff,  under  ! 
that  agreement,  in  September  and  October.  1866,  purchased  and  shipped  goods  to  '. 
Balfour  and  Co.  in  Calcutta,  and  that  after  the  goods  were  shipped,  another  agree- 
ment was  come  to  between  the  Plaintift',  Small  and  Co.,  and  Balfour  and  Co.,  whereby,  i 
in  consideration  of  the  I'hiintift'  taking  upon  himself  all  risk  aitachiuii-  to  the  shiii- 
[226]-ments,  and  discharging  the  Firms  of  Small  and  Co.  and  Balfour  and  Co.  from  i 
all  liability  to  pay  any  los.ses,  these  Firms  made  over  to  the  Plaintiff  all  their  ; 
respective  right,  title,  and  interest  in  the  shipments  :  that  shortly  after  the  Plain-  | 
tiff  directed  Balfour  and  Co.  to  hand  over  the  shipments  and  documents  relating  to  I 
the  same  to  Barton,  Baynes  and  Co.,  and  that  the  Bills  of  lading  were  accordingly  i 
handed  over  by  Balfour  and  Co.  to  the  Firm  of  Barton,  Baynes  and  Co. ;  that  the  | 
shipments  arrived  in  Calcutta,  and  were  taken  possession  of  by  Barton,  Baynes  and  I 
Co.,  and  the  larger  portion  thereof  sold  on  account  of  the  Plaintiff'  ;  that  .lames  i 
Hamilton  Robinson  filed  his  petition  in  the  Court  for  the  relief  of  Insolvent  Debtors  ; 
at  Calcutta  on  the  7th  of  February,  1867,  and  Lewis  Balfour  the  elder,  on  the  18th  ; 
of  May.  1867;  that  the  Defendant,  as  such  Assignee,  on  the  1st  of  March,  1867,  ; 
demanded  possession  of  the  goods  from  Barton,  Baynes  and  Co..  and  on  their  . 
refusal  to  comply  with  the  demand,  he  procured  an  Order  from  the  Insolvent  Court 
requiring  them  to  re-indorse  and  re-deliver  to  the  Defendant,  all  the  documents  ; 
and  goods  belonging  to  the  estate  of  the  Insolvent  as  were  then  in  their  possession,  | 
and  to  account  to  him  for  all  they  had  pai-ted  with;  that  in  consequence  of  that  ( 
Order  Barton,  Baynes  and  Co.  handed  over  twelve  bales  of  goods  to  the  Defendant,  | 
and  paid  to  him  the  net  proceeds  of  those  which  had  been  sold,  Rs.  90,56-3  10a.  Ip.  | 
The  plaint  concluded  with  a  prayer,  that  the  Plaintiff's  rights  in  respect  of  the  goods,  j 
or  the  net  proceeds  thereof,  and  money  might  be  declared,  and  that  the  Defendant  i 
might  be  directed  to  pay  the  same,  with  interest,  to  the  Plaintiff'.  , 

[227]  Tlie  Defendant,  in  his  answer,  denied  the  alleged  agreement  by  which  the  ■ 
Firms  of  Small  and  Co.,  and  Balfour  and  Co.,  assigned  their  interest  in  the  shipments  | 
to  the  Plaintiff  ;  and  also  alleged,  that  such  agreement,  if  made,  and  the  delivery 
of  the  Bills  of  lading  and  goods  to  Barton,  Baynes  and  Co.  imder  it,  was  a  fraud  j 
upon  the  laws  relating  to  Bankruptcy  and  Insolvency;  that  it  was  void  from  having  \ 
been  made  within  two  months  of  the  insolvency  of  James  Hamilton  Robinson  ;  and  I 
that  the  goods,  at  the  time  of  James  Hamilton  Robinson  filing  his  petition,  were  . 
in  his  possession,  order  and  disposition,  with  the  consent  of  the  true  Owner.  ( 

The  case  came  on  to  be  tried  before  Mr.  Justice  Norman  ;  and  it  was  proved  at   | 
the  trial,  that  the  original  agreement  for  the  consignment  of  goods  to  Calcutta  was    , 
acted  upon  by  the  three  Firms  up  to  the  failure  of  Overend,  Gurney  and  Co.,  in 
May,  1866  ;  that  after  that  time  the  parties  never  obtained  any  Firm  to  take  the   , 
place  of  Overend,  Gurney  and  Co. ;  that  the  Plaintift",  nevertheless,  bought  the  goods   | 
in  question  at  Manchester,  and  shipped  them  through  Small  and  Co.,  in  four  Ships, 
to  Balfour  and  Co.,  in  Calcutta  ;  that  the  Plaintiff  drew  Bills  on  Small  and  Co.,  who   , 
accepted  them  for  the  price  of  the  goods,  and  discounted  the  Bills  with  Messrs. 
Cunliffe.     A  corresitondence  was  given  in  evidence  between  the  Plaintiff  and  Small   j 
and  Co.,  and  Lewis  Balfour,  senior,  who  was  then  in  London,  during  the  autumn   • 
of  1866,  with  reference  to  procuring  a  Firm  to  supply  the  place  of  Overend,  Gurney   i 
and  Co.  ;  but  that  no  agrement  was  come  to  on  that  subject  ;  that  early  in  December,   , 

1866,  Small  and  Co.  stopped  payment,  and  dishonoured  Bills  drawn  by  Balfour  and  , 
Co.  That  it  was  known  [228]  to  all  the  parties  in  London  that  the  stoppage  and  , 
insolvency  of  Small  and  Co.  would  necessarily  involve  the  stoppage  and  insolvency  : 
of  Balfour  and  Co.  That  on  the  15th  of  December,  1866,  Small  and  Co.  wrote  as  | 
follows  to  the  Plaintiff': — "  Pending  the  completion  of  arrangements,  we  have  sent 
out  a  Telegram,  jointly  with  Messrs.  Balfour,  directing  all  funds  and  goods  then 
in  their  hands  t%be  handed  over  to  Jardine,  Skinner  and  Co."  And,  on  the  IStli  of  . 
December,  the  Plaintiff  wrote  to  Balfour  and  Co.  at  Calcutta: — "In  consequence  ■ 
of  correspondence  with  Messrs.  Small  and  Co.,  you  will  please  hand  over  the  goods  '. 
as  per  annexed  list,  to  Messrs.  Barton,  Baynes  and  Co.  They  are  bought,  as  you  are  - 
aware,  under  special  agreement,  in  triplicate  account."     On  the  2nd  of  January,  . 

1867,  the   agreement   for  the  transfer  of  Small   and   Co.'s  and   Balfour   and  Co.'s  . 
interests  in  the  shipments  was  made,  and  is  contained  in  a  Letter  of  that  date  from 
the  Plaintiff  to  Balfour  and  Co.,  and  was  also  signed  in  the  corner  by  Small  and 
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Co.,  iincl  Lewis  Balfour.     [His  Lordship  read  the  Letter  {ante  [14  Moo.  Ind.  App.], 
p.  213),  and  proceeded: — ^] 

The  subsequent  facts  were  proved  to  have  taken  place  as  alleged  in  the  plaint. 
Upon  this  evidence  Mr.  Justice  Norman  held,  that  the  transfer  of  the  interest 
of  Balfour  and  Co.  to  the  Plaintiff  by  the  aoreement  of  the  2ud  of  January,  1867, 
was  fraudulent  and  void  as  against  the  Defendant,  and  on  that  ground  dismissed 
the  suit  with  costs.  From  that  judgment  an  appeal  was  heard  before  two  of  the 
Judges  of  the  High  Court,  the  Chief  Justice,  Sir  Barnes  Peacock,  and  Mr.  Justice 
Markby.  ilr.  Justice  Markby  was  of  the  same  opinion  as  Mr.  Ju.stiee  Norman, 
and  thought  his  judgment  ought  to  [229]  be  affirmed,  but  the  Chief  Justice  was  of 
a  contrary  opinion,  and,  in  accordance  with  his  opinion,  and  under  sect.  36  of  the 
Letters  Patent  of  the  High  Court,  the  judgment  of  Mr.  Justice  Norman  was 
reversed,  and  a  decree  was  made  in  favour  of  the  Plaintiff,  and  the  Defendant  was 
ordered  to  pay  to  the  Plaintiff,  Rs.  95,279  10a.  Ip.,  together  with  damages,  in  the 
nature  of  interest  at  6  per  cent,  from  the  days  when  the  cause  of  action  as  to  each 
part  of  the  principal  arose  up  to  realization,  with  the  Plaintift"s  costs  of  the  original 
suit  and  of  the  appeal. 

From  this  decree  an  appeal  has  been  brought  before  their  Lordships,  and  a 
preliminary  objection  to  the  decree  was  raised,  that  the  36th  clause  of  the  Letters 
Patent  of  the  High  Court  was  not  applicable ;  and  that  under  the  rules  made  by  the 
Judges  of  the  High  Court,  the  Judges  who  heard  the  appeal  being  equally  divided 
in  opinion,  judgment  of  affirmance  of  the  Decree  of  the  Court  below  ought  to  have 
been  entered.  Their  Lordships  do  not  think  it  necessary  to  give  any  opinion  on 
this  question.  They  are  of  opinion,  that  it  is  their  duty  to  hear  and  decide  the  case 
on  the  merits,  and  that  it  is  quite  immaterial  how  the  judgment  in  the  High  Court 
ought  to  have  been  entered  in  consequence  of  the  difference  of  opinion  between 
the  Judges,  because  the  Judgment  of  the  High  Court,  as  entered,  cannot  be  reversed, 
if  it  was  right  upon  the  merits. 

With  respect  to  the  case  on  the  merits,  it  is  clear  that  the  goods  were  not  in  the 
order  and  disposition  of  James  Hamilton  Robinson  at  the  time  he  petitioned  the 
Insolvent  Court,  because  he  had  previously  indorsed  and  handed  over  the  Bills  of 
lading  relating  [230]  to  all  the  goods  to  Barton,  Baynes  and  Co.,  and  the  principal 
question  to  be  determined  is,  was  the  transfer  of  the  interest  of  Balfour  and  Co.  in 
the  shipments  to  the  Plaintiff,  by  the  Agreement  of  the  2nd  of  January,  1867, 
binding  on  the  Defendant.  Their  Lordships  are  of  opinion,  that  Lewis  Balfour  the 
elder,  had,  under  the  circumstances  of  this  case,  authority  as  a  Partner  in  the 
firm  of  Balfour  and  Co.  to  bind  his  Firm  to  that  Agreement  by  attaching  his 
signature  to  the  Letter  of  the  2nd  of  January,  1867,  and  that,  therefore,  the  Agree- 
ment was  binding  upon  the  Defendant  unless  the  Defendant  can  make  out  that  the 
Agreement  was  rendered  void  by  the  provisions  of  the  11th  and  12th  Vict.  c.  21, 
or  was  a  fraud  upon  the  Creditors  of  Balfour  and  Co. 

It  is  desirable,  in  the  first  instance,  to  consider  what  was  the  position  and  the 
legal  rights  of  the  parties  at  the  time  the  Agreement  of  the  2nd  of  January,  1867, 
was  entered  into.  Mr.  Justice  Markby,  in  his  judgment,  states  his  opinion  to 
be,  that  if  the  assignment  of  the  2nd  of  January,  1867,  had  not  been  made,  the 
general  Creditors  of  Balfour  and  Co.  would  have  been  entitled  to  one-third  of  the 
goods.  Their  Lordships  cannot  agree  with  this  opinion.  It  is  obvious  that,  even 
if  Mr.  Justice  Markby  was  right  in  thinking  that  the  property  in  the  goods  whilst  on 
board  Ship  was  vested  in  the  three  Firms ;  still,  that  the  Creditors  of  Balfour  and 
Co.  could  have  no  right  to  any  part  of  the  proceeds  of  the  goods  until  all  the  liabilities 
of  the  three  Firms,  with  reference  to  the  adventure,  were  first  satisfied  :  and  one  of 
these  lialiilities  was  an  obligation  to  satisfy  the  Bills  drawn  by  the  Plaintiff  on 
Small  and  Co.  Their  Lordships  also  agree  with  the  Chief  Justice,  and  for  the  reasons 
[231]  stated  by  liim,  that  neither  the  circumstances  that  the  parties  had  not  pro- 
cured any  Firm  to  supply  the  place  of  Overend,  Gurney  and  Co.,  nor  the  insolvency 
of  Small  and  Co.,  and  of  Balfour  and  Co.,  interfered  with  the  right  of  the  Plaintiff 
to  have  the  agreement  between  the  three  Firms  carried  out :  that  is  to  say,  his  right 
to  have  the  goods  sold  in  Calcutta,  and  the  proceeds  returned  to  England  in  good 
Bills,  for  the  purpose  of  satisfying  the  Bills  drawn  by  the  Plaintiff  on  Small  and  Co. 
Their  Lordships  are  also  of  opinion,  that  the   insolvency  of   Balfour   and  Co. 
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deprived  them  of  the  right  of  acting  as  Factors  for  the  three  Firms  in  the  sale  of  the 
goods  at  Calcutta,  and  (ho  remifision  of  the  proceeds  to  England,  and  that,  therefore, 
the  orders  to  transfer  the  goods  first  to  Jardine,  Skinner  and  Co.,  and  afterwards 
to  Barton,  Baynes  and  Co.,  which  were  sent  out  to  Calcutta  in  December,  1866, 
were  i)roper  orders,  and  their  Lordships  think,  that  James  Hamilton  Robinson 
would  have  been  perfectly  justified  in  handing  over  the  Bills  of  lading  to  Barton, 
Baynes  and  Co.,  even  if  the  Agreement  of  the  2nd  of  January,  1867,  liud  never  been 
made,  and  the  Telegram  which  was  sent  out  in  consequence  of  it  never  sent  out. 
Such,  then,  being  the  position  of  the  parties,  was  the  Agreement  of  the  2nd  of 
January,  1867,  a  fraudulent  Agreement  as  respects  the  Creditors  of  the  Firm  of 
Balfour  and  Co.?  When  this  Agreement  was  entered  into  it  was  quite  uncertain 
whether  the  consignment  of  these  goods  to  Calcutta  would  turn  out  a  profitable  or 
an  unprofitable  adventure,  and  their  Lordships  are  of  opinion,  that  there  is  nothing 
fraudulent  or  improper  in  an  insolvent  Firm  parting  with  or  putting  an  end  to  a 
current  speculation,  the  result  of  which  [232]  is  still  uncertain,  on  the  best  terms 
they  are  able.  On  the  contrary,  such  a  course  is  an  honest  one  to  follow.  If  an 
Iionest  man  discovers  he  cannot  pay  a  bet  if  he  loses,  and  is  ready  to  rescind  the 
bet  before  the  event  happens,  he  is  not  bound  to  take  the  chance  of  winning  for  the 
benefit  of  his  Creditors.  The  rescission  and  abandonment  of  a  speculation,  whilst 
the  result  is  still  uncertain,  is  a  totally  difl:'erent  thing  from  preferring  one  Creditor 
to  others  after  a  debt  has  been  incurred.  In  the  present  case  it  seems  to  their 
Lordships  clear  that,  on  the  2nd  of  January,  1867,  the  Plaintiff  was  not  a  Creditor 
of  Balfour  and  Co.,  and  could  not  have  proved  against  the  estate  of  Balfour  and  Co. 
in  respect  of  these  transactions,  and  this  alone  conclusively  proves  that  the  agre(^ 
ment  was  not  a  fraudulent  preference. 

It  remains  to  be  considered,  whether  the  Agreement  of  the  2nd  of  January, 
1867,  and  the  transfer  of  the  Bills  of  lading  under  it,  was  rendered  void  by  the 
11th  and  12th  Vict.  c.  21,  s.  24,  and  their  Lordships  are  clearly  of  opinion,  that 
the  case  does  not  come  within  that  section.  The  fact  that  the  Plaintiff  was  not  at 
the  time  a  Creditor  of  the  Firm  of  Balfour  and  Co.,  takes  the  case  out  of  the  section, 
and,  moreover,  the  Agreement  was  not  a  voluntary  assignment  by  Balfour  and  Co., 
and  still  less  by  James  Hamilton  Robinson,  of  any  defined  interest  in  the  goods,  but 
was  an  agreement  whereby,  in  consideration  of  being  freed  from  all  liability  to 
loss,  Balfour  and  Co.  sold  to  the  PlaintiiJ'  their  interest  in  any  profit  that  might  be 
made  in  the  speculation.  A  further  objection  was  taken  that,  even  assuming  the 
judgment  of  the  Chief  Justice  to  be  correct  on  the  general  merits  of  the  case,  the 
Plaintiff  was  not  entitled  to  interest.  On  [233]  this  point  it  is  material  to  observe 
that,  in  the  account  which  was  drawn  up  between  Barton,  Baynes  and  Co.  and  the 
Defendant  as  Official  Assignee,  interest  is  charged,  and  it,  therefore,  appears  that 
by  the  wrongful  act  of  the  Defendant  the  Plaintiff  has  been  deprived  of  money 
which  was  actually  making  interest,  and  their  Lordships  are  of  opinion  that,  under 
these  circumstances,  a  Court  of  Equity  would  clearly  be  disposed  to  give  interest ; 
and  it  is  by  no  means  clear  that,  even  in  a  Court  of  Law,  although  the  ordinary  rule 
is,  that  in  actions  for  money  had  and  received  interest  is  not  given,  the  fact  of  the 
Defendant  having  received  interest  would  not  be  a  sufficient  ground  for  making  the 
Defendant  liable  to  pay  interest;  and  as  the  High  Court  have  the  powers  lx)th  of  a 
Court  of  Equity  and  a  Court  of  Law,  their  Lordships  are  of  opinion  that  interest  has 
been  properly  given. 

On  the  whole,  their  Lordsliips  will  recommend  to  Her  Majesty  that  the  decree 
of  the  High  Court  be  affirmed,  and  this  appeal  dismissed  with  costs  (see  Ex  parte 
Gopelamd,  3  Dea.  and  Ch.  199;  and  Ex  parte  Preicott,  Ibid.  p.  218). 

[Mews'  Dig.  tit.  BANKRUPTCY,  E.  The  Bankrupt,  I.  Fraudulent  Preference,  1. 
Generally:  tit.  INTEREST,  A.  Allowance  of,  1.  In  General.  S.C.  8  Moo.  P.C. 
(N.S.)  127:  L.R.  3  P.C.  733.] 
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[234]   FAEZ    nUKSH   CEO\\T)RY. —Appel fan t ;   FrKEEROODEEN   MAHOMED 
AUASSU.X    CHOWDRY.— Rrg^pondf lit  *   [July    18,    1871]. 

(hi  upiiral  from  the  High  Ccmrt  of  Judicatwre  at  Fort  William. 

Suit  by  A.  to  establish  his  right  to  execute  Decrees,  against  B.  and  another,  by 
attachment  and  sale  of  lauds  in  possession  of  C,  B.'s  Sou  ;  on  the  ground, 
that  the  lands  were  hold  by  C.  benaniee,  to  defeat  B.'s  Creditors.  Evidence 
was  given  that  C.  was  the  real  Purchaser  of  tlie  projierty  sought  to  be  attached, 
and  not  a  benamee  holder  for  B.  Nothing  but  hearsay  evidence  was  given 
by  A.  that  it  was  a  benamee  transaction.  Held,  by  the  .ludicial  Committee, 
following  Si  ee  ma  Hollander  Dei/  v.  Gojiauhhunder  Chiirkerhutty  (11  Moore's 
Ind.  App.  Cases,  \'.\),  that  althoiigh  there  may  be,  with  respect  to  l)enamee 
transactions,  circumstances  which  might  create  suspicion  and  doubt  as  to 
the  truth  of  the  ease,  yet  that  the  appellate  Court  will  not  decide  upou  mere 
suspicion,  but  upon  legal  grounds  established  by  evidence,  and  that  from  the 
evidence  in  the  suit,  a  bona  fide  purchase  by  C.  was  established. 

The  Respondent  in  this  appeal  was  the  PlaintifY  in  the  suit.  The  Appellant  and 
Kurreem  Buksh  Chowdry  and  Rohomutunissa  Chowdranee,  were  the  Defendants. 

The  object  of  the  suit  was  for  a  declaration  that  a  certain  estate  which  the 
Appellant  had  purchased  was  the  property  of  Kurreem  Buksh  Chowdry  and  Rohomu- 
[235]-tunissa  Chowdranee  (the  Widow  of  Kurreem  Buksh  Chowdry 's  Brother),  and 
liable  to  be  sold  under  an  execution  decree  obtained  by  the  Respondent  against  them. 

The  facts  of  the  case  were  these  :  — 

The  estate  in  dispute  consisted  of  a  i;i  annas  11  gas.  and  1  coie.  share  of  a 
moietv  of  Pergunnah  Belgachee,  and  the  whole  of  Pergunnah  Bajoo  Rass  Mohobut- 
pore.  This  estate  formerly  belonging  to  one  SoriutooUah  Chow,dry  and  Kurreem 
Buksh  Chowdrv,  who  many  years  ago  made  over  the  greater  part  thereof  to  their 
respective  Wives,  in  lieu  of  a  marriage  settlement.  SoriutooUah  Chowdry  having 
died,  his  Widow ,  togetlier  with  Kurreem  Buksh  Chowdry  and  his  Wives,  mortgaged 
the  property  to  Khajah  Abdool  Guney,  to  secure  a  loan  of  Rs.  30,000,  on  the 
24th  Bysack,  1256  (April,  1849);  and  the  Khajah,  on  default  in  payment,  took 
proceedings  to  foreclose  the  mortgage;  and  on  the  27th  of  April,  18,'j.3,  obtained  a 
decree  for  possession. 

On  the  Gtli  of  January,  1857,  he  sold  the  estate  to  the  Appellant  for  Rs.  32,501, 
and  executed  a  Deed  of  sale.  The  Appellant  paid  in  cash  Rs.  25,000,  and  gave  a 
Bond  and  mortgage  of  a  portion  of  the  property  to  the  Vendor  for  the  balance. 
The  money  which  was  paid  in  cash  was  raised  by  granting  a  putnee  of  the  estate 
to  one  Guuga  Xarain  Chowdry  and  borrowing  from  him  on  mortgage  and  a  Bond, 
on  which  the  Appellant  alone  was  liable,  for  the  sum  of  Rs.  4000. 

At  the  time  when  this  sale  took  place,  a  portion  of  the  property  having  been 
seized  for  the  debts  of  Kurreem  Buksh  Chowdry.  the  Khajah  had  put  in  a  claim  t-o 
the  estate  as  being  his,  which  claim  was  [236]  in  May,  1857,  allowed,  and  the  pro- 
perty was  directed  to  be  released. 

The  AppeUant  obtained  possession  of  the  estate,  and  paid  the  Government 
revenue  and  received  the  rents. 

On  the  27th  of  July,  1852,  the  Respondent  obtained  decrees  against  Kurreem 
Buksh  Chowdrv,  and  the  Widow  of  SoriutooUah  Chowdrv,  for  the  sum  of 
Rs.  3686.  0.  5.   ■ 

On  the  3rd  of  July,  I860,  he  seized  the  property  in  question  under  an  Order  for 
execution,  alleging  the  property  to  be  that  of  the  judgment  Debtors.  On  the  same 
day  the  Apjiellant  filed  a  petition  claiming  the  property  as  his  own;  and  on  the 
31st  of  December.  1861,  the  Judge,  Mr.  Kemp,  after  hearing  evidence,  decided  in  the 
Appellant's  favour,  and  released  the  property  from  attachment. 

*  Present :  Members  of  the  Judicial  Coimnittee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Pliillimore  (Judge  of  the  High  Court  of 
Admiralty),  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the  Lord 
Justice  Mellish.     Assessor, — The  Riarht  Hon.  Sir  Lawrence  Peel. 
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On  the  11th  of  May,  1863,  the  Respondent— after  suing  in  the  Court  of  Patna 
in  the  year  1862,  which  Court  refused  to  entertain  the  suit  on  the  ground  of  juris- 
diction—l>rou"-ht  the  present  suit  in  the  Court  of  the  Principal  Sudder  Ameen  of 
Furrcodporc,  against  the  Ajipellaiit.  The  object  of  the  suit  was  to  establish  tlie 
Hespondcnt's  right  to  put  in  execution  two  decrees  which  he  lield  against  Kurreeui 
lUiksli  Chowdry^by  attachment  and  sale  of  certain  lands,  which  lands  he  contended 
belonged  to  Kiirreem  Buksli  Chowdry,  though  standing  in  the  name  of  his  Son,  the 
AppeUaut,  as  he  insisted,  bonamee,  and  which  the  Respondent  contended,  was  the 
property  of  the  Appellant  and  not  his  Father. 

Tlie  Appellant  put  in  a  written  statement,  relying,  by  way  of  defence,  first,  on 
the  claim  being  barred  by  tlie  Law  of  limitations;  and  secondly,  on  the  property 
being  really  his  own  by  "purchase  and  not  [237]  held  benamee.  The  ground  on 
which  he  contended  that  the  law  of  limitations  applied  was,  that  the  suit  being 
brought  to  set  aside  a  summary  decision,  by  Act,  No.  U  of  1859,  should  have  been 
brou^'ht  within  a  year  from  the  date  of  the  decision,  and  that  as  the  decision  was 
"iven  on  the  31st  of  December,  lt)61,  and  the  suit  not  actually  commenced  until  the 
Tith  of  May,  1863,  even  allowing  for  the  time  he  was  suing  in  the  wrong  Court,  it 
was  too  late. 

The  Respondent  filed  a  written  statement,  which  was  an  echo  of  the  plaint,  but 
contesting  the  applicability  of  the  law  of  limitation. 

The  Respondent  examined  Witnesses  to  prove  that  the  property  was  held  by  the 
Appellant,  benamee  for  his  Father;  but  the  Witnesses'  testimony  amounted  to 
nothing  more  than  hearsay  evidence.  On  the  other  hand,  the  Appellant  proved 
actual  possession  in  himself,  as  Owner,  by  Witnesses,  who  were  tenants  paying 
him  rent. 

On  the  20th  of  December,  1864,  the  Principal  Sudder  Ameen  of  Furreedpore 
(Oopendro  Chunder  Nyarutno,  on  the  remand  of  the  case  to  that  Court),  decided 
that  the  suit  was  barred  by  the  law  of  limitations  ;  and  the  principle  upon  which  lie 
came  to  that  conclusion  was  that  as  the  suit  had  to  be  brought  within  one  year 
from  the  30th  of  December,  1861,  yet,  even  allowing  for  the  time  wliich  was  lost  in 
suing  in  the  Court  at  Patna,  more  than  a  year  elapsed  before  the  suit  was  brought ; 
and  he  dismissed  the  suit  with  costs. 

Against  that  decision  the  Respondent  appealed  to  the  High  Court  at  Calcutta. 
The  appeal  was  heard  by  the  Justices  Morgan  and  Shumboo  Nauth  Pundit,  who, 
on  the  15th  of  May,  1865,  decided,  [238]  that  if  the  suit  was  one  to  set  aside  the 
summary  Order,  it  was  barred  by  limitation;  but  that  in  the  opinion  of  the  Court, 
the  suit  was  not  one  within  that  definition,  but  was  a  regular  suit  to  set  aside  an 
impediment  to  the  Plaintiff's  obtaining  an  execution  of  a  decree,  and,  therefore, 
that  the  one  year  law  of  limitation  did  not  apply,  and  the  Court  remanded  the  ease 
for  trial  on  the  merits. 

The  suit  being  remanded,  the  Principal  Sudder  Ameen,  of  Furreedpore  (Mr.  L. 
W.  Hutchinson),  on  the  17th  of  July,  1865,  dismissed  the  suit  on  the  merits,  he,  in 
his  judgment,  giving  his  reasons  for  holding  that  the  Appellant  was  the  real  Pur- 
chaser and  not  a  benamee  holder.  The  material  part  of  his  judgment  was  in 
these  terms: — "The  Plaintiff's  claim  hinges  on  the  meagre  allegation,  that  the 
purchase  of  the  shares  in  the  Perguunahs,  from  Khajah  Abdool  Guney  of  Dacca, 
by  the  second  Defendant,  was  benamee  or  fictitious,  though  the  conveyance  itself, 
upon  which  the  transfer  of  the  property  is  said  to  have  taken  place,  is  admitted 
to  be  strictly  legal  and  formal.  Of  course,  the  Plaintiff  is  unable  to  prove  from  docu- 
ments that  the  purchase  was  benamee,  and  his  Witnesses,  eleven  in  number,  merely 
suppose  that  the  transfer  of  the  property  to  the  second  Defendant  was  fictitious, 
but  the  supposition  of  these  Witnesses  is  insufficient  to  turn  the  scale  of  evidence 
in  the  face  of  facts  to  the  contrary.  The  execution  of  the  Kabalah,  and  its  registra- 
tion, are  unquestionable  facts,  and  now  it  is  to  be  seen,  where  did  the  second  De- 
fendant procure  the  money  to  make  the  purchase?  His  Father,  the  first  Defendant, 
is  an  insolvent  with  several  unsatisfied  Decrees,  so  it  is  not  likely  that  anybody 
with  sense  would  accommodate  hi|i.  The  Son,  a  young  man  "of  energy,  and 
[239]  evidently  known  to  his  neighbours,  came  forward  to  rescue  his  paternal 
property,  and  his  friends  helped  him.  Khajah  Abdool  Gunev,  on  the  21.st  Pous, 
1263,  took  Rs.  25,000  in  cash  and  a  Bond  for  Rs.  7000  pavable  at  a  future  date. 
and  gave  the  property  to  the  second  Defendant;  and  another  friend,  one  Gunga 
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Narain  Cliowdry,  assisted  liiiiL  with  Rs.  "22,000  011  conditiini  that  tlie  second  De- 
fendant, after  reieiviiiu  the  l'ersj;uiniahs  from  Khajah  Alidool  (Juiiey,  should  pass 
them  over  to  him  in  Putnee.  and  at  the  same  time  a  iiond  for  Rs.  1000  was  executed, 
and  tlie  money  was  generously  lent.  1  am  glad  to  observe,  that  the  second  De- 
fendant did  prove  grateful  to  his  lienefactor,  as  there  is  ample  evidence  on  record 
that  the  property  was  given  in  Putnee.  For  these  reasons  I  think  the  henamee 
not  proved,  and  that  the  second  Defendant  bought  the  property  in  good  faith  and 
with  his  own  money,  or  rather  with  the  money  for  which  he  alone  would  have  to 
make  good,  should  he  fail  to  repay  Khajah  Abdool  Ciuney  Ks.  7000  and  tlie  Cliowdry 
Hs.  4000.     The  case  is  dismissed,  with  costs  and  interest." 

The  Respondent  appealed  to  the  High  Court  from  this  judgment,  and  a  division 
Bench,  consisting  of  the  Justices,  H.  ,J.  Bayley  and  Sluimboo  Xautli  Pundit,  on  the 
15tii  of  January,  1866,  reversed  the  decision  of  the  Princijial  Sudder  Aiiieen.  The 
Court  were  of  opinion,  that  the  evidence  of  Khajah  Abdool  (iuney  showed  that  he 
had  not  intended  to  convey  for  the  benefit  of  the  Appellant  ah)ne  liut  for  tliat  of 
the  Father,  from  whom  he  expected  it  would  devolve  to  his  children  for  their  support, 
and  that  the  property  was  in  fact  restored  to  tlie  same  person  from  whom  on  fore- 
closure it  had  )>een  taken,  and  that  the  Appel-[240]-lant's  name  was  used  benamee. 
That  the  Plaintiff,  as  a  Decree-holder,  brought  the  action  to  obtain  a  declaration 
that  the  property  in  dispute,  released  summarily  to  the  Appellant,  one  of  the  Sons 
of  Kurreem  Buksh  Chowdry,  the  Debtor,  as  the  Son's  property  is  still  the  property 
of  the  Debtor,  and  so  liable  to  sale  in  execution.  That  Khajah  Abdool  Guney,  to 
whom  the  property  was  conditionally  sold  by  the  Debtor,  was  examined  in  the 
summary  case  of  execution  and  an  attested  copy  of  his  deposition  was  offered  to 
the  Lower  Court  by  the  Plaintiff  as  evidence  long  before  its  final  disposal,  and 
was  without  any  objection  on  tlie  part  of  the  Appellant,  received  by  the  Court.  That 
consequently,  the  Court  allowed  the  copy  of  the  deposition  to  be  read  at  that  stage 
of  the  case.  That  it  appeared  from  that  deposition  and  the  evidence  in  the  case, 
that  Kurreem  Buksh  Chowdry  was  not  in  a  solvent  state  ;  that  he  and  (not  as  he  and 
his  Son  alleged  his  Wife  and  another)  had  mortgaged  the  property  to  the  Khajah  ; 
that  on  failure  of  payment  as  agreed  to,  the  ftiortgage  was  in  due  course  of  law  fore- 
closed ;  that  the  Khajah.  notwithstanding  that  the  property  had  become  absolutely 
his.  finding  that  Kurreem  and  his  numerous  children  had  no  other  means  of  sub- 
sistence, like  a  generous  man  offered  to  return  the  property  to  Kurreem  and  his 
Sons  for  their  maintenance,  provided  the  Khajah  was  repaid  the  money  due  to 
him  ;  that  though  the  sum  due  to  him  was  below  the  market  value  of  the  property, 
if  sold  by  competition,  the  Khajah  was  quite  satisfied  with  a  payment  of  the  greater 
portion  of  his  due  in  cash,  and  even  agreed  to  receive  a  Bond  for  the  remainder, 
Rs.  7000,  from  the  Appellant,  the  second  Son  of  the  Debtor  in  whose  name  the 
conveyance  was  taken  on  [241]  this  occasion.  That  it  further  appeared  that  the 
money  paid  in  cash  to  the  Khajah  was  supplied  by  one  Gunga  Narain  Chowdry  as 
an  advance,  and  the  Conveyance  was  made  by  the  Khajah,  and  the  sums  were 
Rs.  22,000,  as  consideration  for  a  portion  of  the  property  taken  by  Gunga  Narain 
Chowdry  in  Putnee,  and  another  sum  of  Es.  4000,  for  which  he  took  a  Bond  from 
Faez  Buksh.  That  Gunga  Narain  Chowdry  l)eing  examined  in  this  case,  stated 
laconically,  that  he  took  the  Putnee  from  the  Son,  lent  the  money  to  him,  and  that 
the  Father  had  no  rights  left  in  the  matter.  That  Gunga  Narain  Chowdry  could  not 
but  be  aware  of  the  circumstances  that  must  be  naturally  expected  to  have  occurred 
when  the  Deed  of  conveyance  was  executed  by  the  Khajah  in  tlie  presence  of  Kurreem 
Buksh  Chowdrv.  Yet  that  this  Witness  did  not  like  to  supply  full  details  from  which 
the  Court  could  clearly  understand  that  the  Son  alone  treated  with  the  Witness  ;  and 
that  the  latter  was  the  energetic  young  man  the  Lower  Court  assumed  him  to  be  ; 
that  that  Witness  was  aware  that  the  Son  alone  was  treating  with  the  Khajah,  and 
that  he  (the  Witness)  had,  in  order  to  olilige  the  Son,  as  the  Lower  Court  supposed, 
lent  the  money  to  him  alone.  That  there  was  nothing  in  all  that  the  .Son  was 
supposed  to  have  done  which  the  Father  could  not  do,  and  make  use  at  the  same 
time  of  the  name  of  the  Son.  That  as  that  Witness  held  a  Putnee,  granted  ostensibly 
by  the  Son,  his  interests,  if  not  a  generous  desire  to  assist  his  Landlord  under  whom 
he  was  holding  a  Putnee,  might  have  induced  him  not  to  be  more  full  in  his  answef 
regarding  the  connection  of  the  Father  with  the  property  in  dispute,  than  he  would 
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Otherwise  have  been.  Tlie  Court  added,  "  We  attach  a  greater  importance  to  the 
pointed  statements  of  [242]  the  Khajah.  We  do  not  think  that  it  proves  the  case 
of  the  Son  because  the  Khajah  in  one  place  says,  "he  does  not  know  who  holds 
the  estate  '  If  he  had  sold  to  the  Sou  alone,  the  Father  had  no  occasion  to  disturb 
the  possession  of  the  Son.  The  real  meaning  of  the  transaction  which  the  Khajah 
deposed  to  is  this  :— Knowing  that  the  Father,  and  through  him  his  children  after 
tiie  Father's  death,  would  liave  no  otlicr  means  of  subsistence,  the  Kliajah  agreed  to 
return  as  far  as  he  was  concerned,  the  property  to  the  Father,  from  whom 
he  had  received  it,  thinking  tliat  the  Father,  and  through  him  necessarily 
his  children,  might  enjoy  the  property  as  a  maintenance,  and  that  after 
the  Father's  death  it  mav  come  to  the  children  as  their  inheritance.  We  do  not 
understand  that  the  Khajah  evei  considered  that  Gunga  Naraiu  Chowdiy  was 
advancing  money  to  Faez  Jiuksh  Chowdry  alone,  or  tliat  he  himself  would  liave 
conveyed  tlie  jiroperty  for  an  inadequate  price  to  Faez  Buksh  Chowdry  alone  for  his 
sole  b'enetit  and  enjoVment.  It  is  not  attempted  to  be  shown  that  there  was  any 
ground  or  inducement  to  this  generous  partiality  in  favour  of  that  Son.  Tlie  lower 
Court  has  then,  we  think,  taken  an  erroneous  view  of  the  circumstances  of  the 
case,  and  required  the  Plaintiff  (the  Appellant)  to  prove  more  than  he  is  bound 
to  show.  If  the  property  in  dispute,  on  tlie  evidence  of  the  Khajah,  is  proved  not 
to  be  the  exclusive  property  of  Faez  Buksh  Chowdry,  it  can  only  be  the  property  of 
tlie  Father.  In  short,  we  tind,  that  the  Kliaja  returned  it  to  Kurreem,  from  whom 
lie  had  taken  it,  whatever  be  the  ostensil)le  proprietorship  now  set  up.  We  are 
satisfied,  therefore,  on  a  full  and  careful  consideration  of  the  whole  case,  that  the 
[243]  claim  of  the  Plaintiff  is  right,  and  that  the  decision  of  the  lower  Court  dis- 
missing the  plaint  was  wrong.  We  accordingly  reverse  the  judgment  of  the  lower 
Court  and  decree  the  appeal  and  the  plaint  of  the  Appellant  with  all  costs  of  both 
the  Courts." 

The  Appellant  filed  a  petition  for  review  of  judgment,  which  was  admitted  for 
hearing,  and  further  evidence  was  taken,  and  he,  according  to  the  rules  aft'ecting 
appeals  to  Her  Majesty  in  Council,  preferred  the  present  appeal  from  the  judgment 
of  the  loth  of  .January,  lt>66,  also  petitioning  tlie  Court  that  the  further  evidence 
taken  should  be  forwarded  as  part  of  tlie  record  for  the  purposes  of  the  appeal. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  ,J.  D.  Bell,  for  the  Appellant. — This  is  not  a  case 
of  benamee.  Suspicious  circumstances,  of  what  is  supposed  to  be  a  colourable  trans- 
action, are  not  sufficient.  Positive  proof  must  be  given  of  the  benamee.  Sreeiiiun- 
chundcr  Dey  v.  Gopdiilcltunder  C/iiickerbiitti/  (11  Moore's  Iiid.  App.  Cases,  -14). 
The  estate  was  the  sole  and  absolute  property  of  the  Appellant  by  purchase,  and 
was  not  liable  to  be  taken  in  execution  under  the  decrees  against  Kurreem  Buksh 
Chowdry  and  the  Widow  of  SoriutooUah  Chowdry.  But  another  objection  exists 
as  to  the  procedure.  The  plaint  sought  a  declaration  that  the  estate  was  lialile 
to  execution  under  the  decrees  against  those  parties,  and  the  finding  of  the  High 
Court  that  the  estate  belonged  to  Kurreem  Buksh  Chowdry  did  not  entitle  the 
Respondent  to  the  relief  sought.  According  to  the  Code  of  Civil  Procedure  Act, 
No.  VIII.  of  1859,  sect.  246,  the  only  mode  of  enforcing  a  decree  where  [244]  pro- 
perty seized  in  execution  is  claimed  by  a  third  partv',  is  by  a  summaiy  suit,  and  there 
is  no  power  in  the  Courts  to  entertain  a  suit  by  a  Decree-holder  against  Kurreem 
Buksh  Chowdry  and  the  Widow  of  SoriutooUah  Chowdry.  In  order  to  sue  a  person 
in  posse.ssion  of  property  intended  to  be  attached,  it  is  necessary  to  make  a  declara- 
tion that  the  estate  is  that  of  the  judgment  Debtor. 

Mr.  Doyne,  for  the  Respondent. — The  Convej'ance  by  Abdool  Gunnee  was  for 
the  benefit  of  Kurreem  Buksh,  and  lie  took  possession  of  the  estate  in  the  like  manner 
as  he  had  before  the  foreclosure.  The  use  of  the  Appellant's  name  was  benamee, 
and  colourable  to  defeat  Creditors.  The  question  of  benamee  is  settled  in  'the 
cases  of  Sreemanchnnder  Dey  v.  Gojxiul chunder  Chui-herhutty  (11  Moore's  Ind.  App. 
Cases,  28)  and  Gopeechrvst  Gom-vn  v.  Gutuiaperaand  Gomin  (6  Moore's  Ind.  App. 
Cases,  5.3). 

The  Right  Hon.  the  Lord  Justice  James. — In  the  judgment  delivered  in  the 
case  to  which  their  Lordships  have  been  referred,  viz.  Sreemwnrliwnfte)-  Dey  v. 
Goqmulclvunder  Ghucl-erhiitty  (11    Moore's   Ind.    App.   Cases,    p.    4.3),  there   is  this 
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passage: — "  rnilmibtedly  there  sue  in  the  evideiiee,  circumstances  whicli  may  create 
suspicion,  and  doulit  may  lie  entertained  with  regnrd  to  the  truth  of  tlie  case  made 
liy  the  Appellant  :  but  in  matters  of  this  description  it  is  essential  to  take  care  that 
the  decision  of  the  Court  rest  not  upon  suspicion,  but  ujion  legal  grounds,  estal)- 
lishcd  by  legal  testimony."  That  principle  is  sufficient  to  dispose  of  this  appeal, 
which  only  [245]  differs  from  the  case  referred  to  in  thk  respect,  that  in  the 
appeal  now  to  be  decided,  there  is  not,  in  their  Lordships'  opinion,  any  legal 
evidence  to  create  suspicion,  or  any  doubt  to  be  entertained  with  regard  to  the 
substantial  honesty  of  the  transaction. 

It  appears  quite  clear  that  the  Fatiier.  wiiose  judgment  Creditor  obtained  this 
property,  was  in  insolvent  circumstances,  that  he  had  not  a  farthing  of  money  with 
which  to  purchase  the  property  in  question;  that  the  property  was  then  in  tiie 
hands  of  a  Mortgagee,  wlio  had  foreclosed,  and  had  become  the  absolute  Owner  of 
the  property,  so  that  it  was  his  to  deal  with  as  he  tiLouL,'lit  tit. 

Having  jirobably,  as  was  suggested  in  the  judgment  of  tlie  High  Court,  kind  <on- 
siderations  for  the  Father  and  the  family,  he  was  induced  not  to  insist  on  retaining 
the  whole  value  of  the  property  so  acquired,  but  to  allow  it  to  go  back  to  the  family, 
on  being  satisfied  or  secured,  in  some  way  or  other,  the  real  amount  of  the  debt 
for  which  he  had  seized  the  property. 

In  that  state  of  things  the  way  in  which  the  transaction  was  completed  was 
this, — the  Son  gets  a  man  to  lend  him  part  of  the  money  in  consideration  of  a 
Putnee  and  a  bond.  The  Son  gives  a  mortgage  to  the  original  Mortgagee  for 
parting  with  the  interest  whicli  he  had  obtained  under  the  foreclosure  :  he  gives 
his  Bond,  and  then  the  Conveyance  is  made  to  the  Son. 

Their  Lordships  think,  in  accordance  with  the  judgment  of  the  High  Court, 
that  this  was  done  for  the  benefit  of  the  family.  The  whole  circumstances  show, 
that  it  was  open  to  the  Mortgagee  and  to  the  family  to  do  it,  not  by  a  Conveyance 
to  the  insolvent  [246]  Father,  or  in  trust  to  the  insolvent  Fatlier,  wjiich  would  give 
it  to  the  Creditors,  who  had  no  right,  equitable  or  moral,  witli  regard  to  this  pro- 
perty, but  to  give  it  in  such  a  way  as  best  to  etieot  their  object,  that  is,  to  give  it  to 
the  Son,  who  seems  to  have  been  the  proper  man  to  carry  out  the  arrangement  for 
himself  and  for  his  family. 

Under  those  circumstances,  their  Lordships  think,  that  the  judgment  of  the 
Principal  Sudder  Ameen  was  right;  and  they  will,  therefore,  humbly  recommend  to 
Her  Majesty,  tliat  the  judgment  of  the  High  Court  ought  to  be  reversed,  and  that 
in  lieu  thereof  there  should  be  an  order  dismissing  the  appeal  from  the  Principal 
Sudder  Anieen,  with  costs. 

The  Appellant  is  to  have  the  costs  of  this  appeal. 


[247]  KOOLDEEP  NARAIN  SmGE.— Appellant ;  THE  GOVERNMENT  and 

Others,— Respondents  *   [July    18,    1871J. 

On  appeal  from  the  High  Co-wrt  of  Judicature  at  Fori,   WiUta-m,   i/n,  Bengal. 

An  auction  Purchaser  of  a  Zemindary  at  a  sale  for  arrears  of  Government 
revenue,  cannot  resume  lands,  held  under  a  ghatwally  tenure,  at  a  fixed  rent, 
created  before  the  Permanent  Settlement,  on  the  ground,  that  the  services 
have  ceased  to  be  performed  by  the  Ghatwal,  and  that  there  was  no  necessity 
for  such  services ;  if  the  Government  refuse  to  renounce  its  claim  to  the 
performance  of  such  ghatwally   services  [14   Moo.   Ind.  App.   255-6]. 

The  omission  of  words  of  inheritance  in  a  Sunnud,  dated  in  1743,  granted  by  the 
then  ruling  Power,  which  confirmed  a  previous  Grant,  not  in  evidence,  of 
the  lands   being   held   ghatwally,   is   not  sufficient   proof,   per  se,  that  such 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore  (Judge  of  the  High  Court 
of  Admiralty),  the  Right  Hon.  Sir  Joseph  Napier,  Bart.,  the  Right  Hon.  the  Lord 
Justice  James,  and  the  Right  Hon.  the  Lord  Justice  Mellish.  Assessor, — The  Riglit 
Hon.  Sir  Lawrence  Peel. 
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Grant  wus  not  hoieditaiy,  when  evidence  of  long  and  uninterrupted  usage 
shows  (hat  the  lands  have  descended  from  Father  to  Son  as  ghatwally  for  more 
than  a  hundred  years  [14  Moo.  Ind.  App.  256]. 
Before  the  liritish  rule  in  India,  it  was  customary,  where  the  tenure  was  in  fact 
hereditary  and  pas.sed  as  hereditary  from  Father  to  Son,  to  take  out  a  new 
Sunnud  from  the  ruliny  Power  on  each  descent  [14  Moo.  Ind.  App.  256]. 

This  suit  was  instituted  by  the  Appellant  to  obtain  possession  of  Mouzaha 
Khutteel  and  Domriah,  appertaining  to  Pergunnah  Bhaugulpore.  The  Appellant 
founded  his  title  as  auction  Purchaser,  under  a  sale  by  auction  of  the  zemindary, 
on  the  28th  of  April,  1863,  for  arrears  of  Government  revenue  under  whicli  the 
Mouzahs  are  held. 

The  Eespondents  disputed  the  Appellant's  claim  [248]  on  the  ground,  that  the 
Mouzahs  were  held  under  an  hereditary  ghatwally  tenure  at  a  fixed  rent  created  before 
the  Permanent  Settlement. 

The  Appellant  admitted  that  the  Mouzahs  had  been  granted  by  Sunnud,  on 
condition  of  ghatwally  services,  but  insisted  that  as  the  performance  of  such 
services  had  been  dispensed  with  for  a  long  time,  and  that,  as  there  was  no  longer 
a  necessity  for  such  services,  he  was  entitled  to  put  an  end  to  the  tenure  and  recover 
possession. 

The  original  Grant  creating  the  tenure  was  not  produced,  Imt  it  was  in  evidence 
that  in  1743,  more  than  twenty  years  before  the  East  India  Company  obtained  the 
Dewanny,  a  Sunnud  confirming  the  tenure  was  granted  to  one  Mahadeo  to  "  take 
care  of  the  Ghats  or  passes,  so  that  Travellers  may  pass  without  fear ;  "  and  that 
since  that  date  the  Mouzahs  had  been  held  under  that  tenure  in  a  strict  course  of 
descent  from  Father  to  Son.  The  Appellant  insisted,  that  this  Sunnud  did  not 
confer  hereditary  rights,  as  it  contained  no  words  of  inheritance.  It  also  appeared 
that,  in  addition  to  the  ghatwally  services,  a  quit-rent  of  Rs.  61  had  always  been 
paid  for  the  two  Mouzahs,  and  at  the  time  of  the  Permanent  Settlement  of  the 
zemindary,  in  assessing  the  amount  of  income  to  be  paid  by  the  Zemindar  to  the 
Government,  the  amount  in  respect  of  the  Mouzahs  was  fixed  at  the  same  amount  as 
that  which  was  always  payable  l)y  the  holders  of  the  tenure,  viz.,  Ks.  61  per  annum, 
the  Government  confirming  that  amount  as  a  permanent  assessment.  By  a  suit 
for  rent  decided  before  the  Permanent  Settlement  against  Monoruth  Singh,  the  Sou 
of  Mahadeo,  put  in  evidence,  it  further  appeared,  that  Rs.  61  was  the  fixed  rent 
at  which  the  two  Mouzahs  were  held.  l 

[249]  Tlie  Appellant  instituted  the  present  suit  on  the  27th  of  April.  1864. 

The  Respondents  respectively  filed  statements  by  way  of  answers,  and  the 
Government,  in  their  statement,  contended  that,  unless  the  Government,  which 
had  a  right,  to  demand  Police  services,  renounced  its  claim  and  demand,  the 
Appellant  had  no  right  to  resume  or  assess  the  ghatwally  tenure ;  and  it  was 
declared  on  the  part  of  the  Government,  that  it  had  not  renounced  its  right  to 
demand  ghatwally  services,  and  that  it  was  intended  to  enforce  the  demand  when 
necessary. 

The  Principal  Sudder  Ameen  of  Bhaugulpore  (Nurotum  Mullick)  delivered 
judgment,  in  which  he  dismissed  the  suit  with  costs,  holding  tliat  he  was  governed 
by  the  decision  of  the  High  Court,  in  the  case  of  Munrunjun  Singh  v.  Rajiili  Lelanu7id 
Svnijh  (3  W.  R.  84),  and  he  expressed  his  opinion,  that  the  Defendants'  tenure  was 
protected  under  Act,  No.  XL,  sect.  37,  of  1859,  as  being  a  tenure  held  at  a  fixed 
rent  before  the  Permanent  Settleinent. 

Against  this  decree  the  Appellant,  appealed  to  the  High  Court. 

On  the  20th  of  June,  1866,  the  appeal  was  heard  before  a  Division  Bench  con- 
sisting of  the  Justices.  Jackson  and  Markby,  who  concurred  in  referring  the 
appeal  for  the  decision  of  a  full  Bench  of  the  High  Court,  on  the  ground,  that  a 
leading  question  as  to  the  nature  of  a  ghatwally  tenure  founded  on  the  Sunnud 
relied  upon  had  been  adjudicated  on  by  another  Division  Bench  (the  above  case 
referred  to  by  the  Principal  Sudder  Ameen),  in  which  decision  Mr.  Justice  Jackson 
stated  he  could  not  concur. 

Accordingly,  the   appeal  was  heard  by  the  full  [250]  Bench,  composed  of  the 
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Chief   Justice,   Sir  Barnes   Peacock,   and   tlie  Justices  Trevor,   l^ocli,   Jackson,   and 
Sliumboo  Nath  Pundit. 

On  the  8t.li  of  September,  1866,  seriatim  judyiuents  were  pronounced  by  the  Chief 
Justice  and  tlie  Justices  constituting  such  full  Uench,  in  the  result  disuiissiuj,'  the 
appeal  with  costs  (see  cases  reported,  nam.  Baboo  Kooldeep  Sing  v.  Mahadeo  Singh, 
6  W.K.,  199). 

A  difference  of  opinion  prevailed  among  the  Judges  as  to  the  grounds  on  which 
the  Plaintiff's  suit  should  be  dismissed. 

The  judgment  of  the  Chief  Justice  was,  in  effeci,  that  the  tenure  had  been  gt  anted, 
as  far  back  as  the  year  17-1.3,  to  Mahadeo,  as  a  gliatwally  tenure,  in  confirmation  of 
s>.  previous  Grant  of  the  same  tenure,  not  produced  in  evidence  ;  that,  after  Mahadeo, 
his  Son  had  held,  paying  rent  from  before  the  Permanent  Settlement,  a*  the  rate  of 
Es.  61  ;  and  that  "  such  a  Grant,  coupled  with  long  usage,  such  us  thv  which  had 
prevailed  in  the  present  case,  in  which  the  tenure  had  jiassed  frjm  ancestor  to 
heir  without  objection  for  several  generations,  would  be  sufficient  to  show  that  tlie 
grant  was  a  grant  of  inheritance,"  and  that  in  cases  of  Mahoniedan  grants  it 
semred  that  words  of  inheritance  were  not  necessary,  citing  Hailiie  on  "  Lund  Tax 
cf  Ind'a,"  Intro,  p.  47.  The  Chief  Justice  doubted,  without  deciding  the  point, 
wbelner  the  Sunnuc!  did  not  give  its  own  force  a  heritable  estiite  to  Mahailto,  but 
held  that,  as  the  original  Grant  was  not  forthcoming,  long  usage  might  be  received 
ill  e\  idence  to  show  the  effect  of  the  original  Grant  as  creating  a  tenure  of  inherit- 
ance ;  and  upon  the  whole  of  the  evidence  the  Chief  Justice  expressed  his  o])inion 
that — "  the  evidence  was  sufiBcient  to  prove  [251]  that  the  Defendants  have  been 
holding  under  a  valid  tenure  of  inheritance  upon  ghatwally  service  and  a  quit- 
rent  of  Rs.  61.  He  was  also  of  opinion,  that  in  such  a  case  the  Zemindar  had  no 
right  to  dispense  with  the  services  of  the  Ghatwal,  and  resume  the  land,  and  that 
the  Defendants  had  as  good  a  right  and  title  to  the  lauds  as  the  Government  to  the 
revenue."  He  referred  to  certain  previous  rulings  of  the  Sudder  and  High  Courts 
in  Ghatwally  cases,  and  expressed  his  dissent  from  them,  so  far  as  they  held,  that 
the  laud  of  the  Ghatwal  being  held  by  him  in  lieu  of  wages,  might  be  resumed  as 
soon  as  the  Government  had  no  further  need  of  the  services ;  and  he  was  also  of 
opinion,  that  the  Defendants'  tenure  was  protected  by  one  or  other  of  the  exceptions 
contained  in  sect.  37  of  Act,  No.  XI.  of  1859. 

Mr.  Justice  Trevor  differed  from  the  Chief  Justice,  as  to  the  effect  of  the 
Sunuurt  to  Mahadeo,  and  wa.s  of  rpiuion,  iliat  ii  was  in  its  express  terms  personal 
to  Mahadeo,  and  op- 1  ated  merely  as  a  life  grant,  and  that  even  by  the  light  of  the 
subsequent  usage  as  to  the  eft'ect  of  the  Grant,  the  original  Grant  could  not  be 
presumed  to  have  been  hereditary  in  terms.  But  (he  added)  it  is  in  my  opinion, 
one  of  those  Grants  which  w-ere  so  common  in  Mahomedan  times,  in  terms  limited  to 
the  life  of  the  Grantee,  but  which  by  usage  were  considered  to  convey  a  hereditary 
right  with  or  without  the  payment  of  a  fine.  Moreover,  the  original  Grantee  died, 
before  tlie  Decennial  Settlement,  and  at  that  time  his  Son,  Monoruth  Singh,  was 
in  possession.  Since  then,  the  Grandson  and  Great-grandson  of  Mahadeo  had 
succeeded,  and  as  far  as  the  evidence  went,  as  a  matter  of  right.  That  the  course 
of  actual  succession  under  it,  confirmed  the  opinion  expressed  by  him  as  to  the 
nature  [252]  of  the  original  Grant,  and  that  direct  successions  had  taken  place, 
notwithstanding  that  the  estate  had  been  sold  three  times  for  arrears  of  revenue, 
and  the  Plaintiff'  was  the  fourth  Purchaser.  He  differed  also  from  the  Chief 
Justice,  in  thinking,  that  sect.  37  of  Act,  No.  XI.  of  1859,  did  not  apply  to  the  case, 
being  applicable  only  to  tenures  paying  money  rents,  and  not  to  service  tenures. 

Mr.  Justice  Loch,  without  going  into  the  matters  discussed  by  the  two  preceding 
Judges,  put  his  judgment  on  another  ground,  viz., — that  as  the  Ghatwals  had  not 
refused  to  perform  ghatwally  services,  and  the  Government  had  declared  their 
intention  of  preserving  the  right  to  their  services,  the  Plaintiff'  could  not  resume 
the  lands. 

Mr.  Justice  Jackson,  was  of  opinion,  that  sect.  37  of  Act,  No.  XL  of  1859,  did  not 
apply.  He  also  differed  from  the  Chief  Justice  in  thinking,  that  there  was  no  such 
analogy,  as  the  Chief  Justice  had  expressed,  between  this  and  Englisii  feudal 
tenures.  He  observed,  that  there  was  "  a  clear  distinction  between  the  grant  of  an 
estate  burdened  with  a  certain  service,  and  the  grant  of  an  office,  the  performance 
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of  wliose  duties  are  remunerated  by  the  use  of  certain  lands.  The  Sunnud  (he 
stated)  ajipears  to  nie  most  unniistakaltly  to  belong  to  tlie  latter  class."  He  was  of 
opinion,  that  there  had  been  no  previous  grant,  and  that  none  was  referred  to  in 
tlie  Sunnud  :  the  previous  position  of  Mahadeo  having  been  merely  the  usual  one  of 
Pruliat  ioMt'r.  lie  oliserved,  that  there  was  no  evidence  that  Bhaugulpore  ghatwallys 
were  "  oidinarily  descendible,"  and  thought  that  such  descent  rather  depended 
on  good  conduct,  and  finally,  the  learned  Judge,  with  much  hesitation,  arrived  at 
the  same  lonclusion  as  Mr."  [253]  .Iu.stice  Loch,  on  which  ground  he  too  was  of  opinion, 
that  tiie  I'laintilf's  suit  siiould  be  dismissed. 

Mr.  Justice  Sliumboo  Nauth  Pundit,  while  in  general  terms  saying,  that  he  would 
not  have  held  that  the  Plaintiff  could  have  resumed,  even,  if  the  ghatwally  services 
had  determined,  put  his  judgment  on  the  same  ground  as  Mr.  Justice  Loch. 

The  appeal  was  from  this  judgment  of  affirmance.  The  Government  only 
appeared  to  support  the  High  Court's  judgment. 

Sir  R.  Palmer,  Q.C.,  Mr.  Doyne,  and  Mr.  W.  C.  Mazumdar,  for  the  Appellant. — 
It  is  an  indisputable  principle  that  a  Purchaser  at  a  sale  for  arrears  of  Government 
revenue  has  a  right  to  revert  to  the  state  of  things  existing  at  the  time  of  the 
Permanent  Settlement,  and  to  avoid  all  terms  which  the  first  Zemindar,  under  that 
Settlement,  might  at  the  earliest  moment  have  avoided,  Mu.sswmut  So-rui  v.  Rajali 
lYeelaiiumd  Sinr/li  (5  W.R.,  290);  Rajah  LeeUinund  Sin<ili  v.  Surwan  Singh  (/hid. 
292).  The  High  Court  ought,  therefore,  to  have  held  that  the  Appellant  was  legally 
entitled  to  resume  this  ghatwally  tenure.  The  judgment  of  the  Chief  Justice  pro- 
ceeds ui>on  an  assumption  that  the  lands  were  the  same  as  those  granted  to  Mahadeo, 
and  that  the  conditions  of  holding  were  the  same ;  whereas  the  condition  was  entirely 
altered  by  a  succession  of  different  arrangements  of  a  variable  nature  entered  into 
at  the  discretion  of  the  Employer  of  the  Ghatwal,  or  as  a  matter  of  temporary 
contract.  Again,  it  was  an  error  of  law  to  raise  an  implication  of  an  intention 
to  confer  a  heritable  title.  The  Sunnud  produced  only  gave  a  life  estate  to  the 
then  Ghatwal,  and,  consequently,  it  was  resumable  [254]  on  the  death  of  the  Grantee. 
If  by  such  usage,  it  was  intended,  that  what  passed  between  the  year  1743  and  the 
time  of  the  Decennial  Settlement,  there  could  be  none  such  where  the  ghatwally 
tenure  altered  so  materially,  as  to  be  used  as  evidence  against  the  Appellant,  whose 
title  and  rights  relate  back  to  the  time  of  that  settlement,  and  who  is  not  prejudiced 
or  affected  by  the  discretion  or  laches  of  any  previous  Zemindar.  If  the  Government 
had  at  any  time  since  the  Permanent  Settlement  a  right  to  the  ghatwally  services, 
it  is  clear  that  it  has  long  since  been  waived,  such  ghatwally  services  having  been 
dispensed  with,  and  Government  have  now  no  legal  right  to  insist  on  the  appropria- 
tion of  these  particular  lands  to  ghatwally  services,  or  to  the  employment  in  such 
services  by  the  families  of  the  original  Ghatwal,  Forbes  v.  Meer  Mahomed  Tiiquee 
(13  Moore's  Ind.  App.  Cases,  438),  and  the  cases  there  cited  (Ibid.  451).  Ben.  Reg. 
VIII.  of  1793,  sect.  41.  The  exceptions  in  the  Act,  No.  XI.  of  1859,  sect.  37,  do  not 
embrace  a  service  tenure  like  the  present  suit,  but,  as  held  by  the  majority  of  the 
Judges  of  the  High  Court,  who  expressed  an  opinion  on  that  point,  are  applicable 
only  to  tenures  rendering  money  rents,  being  of  the  nature  of  incumbrances,  which 
a  service  tenure  would  not  necessarily  be. 

Mr.  Forsyth,  Q.C.,  and  Mr  Pontifex,  for  the  Government. — First,  until  the 
Government  renounces  its  claim  to  ghatwally  services,  the  Appellant  is  not  entitled 
to  resume  this  ghatwally  tenure;  the  Ghatwal  being  liable  on  pain  of  forfeiture  to 
perform  his  services.  Secondly,  the  tenure  is  not  such  as  the  Appellant,  ^n  auction 
Purchaser,  is  entitled  to  annul. 

[255]  The  Right  Hon.  Sir  James  Colvile. — This  is  a  suit  brought  by  an  auction 
Purchaser  to  resume  possession  of  certain  villages  held  under  the  tenure  known 
as  the  ghatwally  tenure.  It  does  not  appear  to  be  an  ordinary  suit  for  resumption 
and  reassessment;  for  the  Plaintiff  claims  a  right  to  the  possession  of  the  land 
from  the  date  of  the  auction  sale,  with  mesne  profits  from  that  time  ;  but  the  sub- 
stantial question  raised  in  the  suit  is,  whether  the  Appellant,  as  auction  Purchaser, 
having  acquired  the  rights  of  the  Zemindar,  with  whom  the  original  Settlement  was 
made,  is  entitled  to  resume  and  put  an  end  to  the  ghatwally  tenure.  It  has  been 
found  as  a  fact  by  the  Courts  below  (and  their  Lordships  mu.st  assume  that -finding 
to  be  correct),  that  this  tenure  existed   in   its  present  form  before  the  Decennial 
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Settlement.  The  original  Simnud  granting  the  ghatwally  tenure  is  far  more 
ancient.  The  first  document  produced  goes  back  to  the  year  I74.'i,  and  that  Sunnud 
appears  to  refer  to  and  recite  a  former  Sunnud.  There  is  no  mention  in  tiiis  docu- 
ment of  the  rent  reserved,  but  tiicre  does  appear  to  their  Lordships  to  be,  as  there 
appeared  to  the  Judges  of  the  High  Court  to  be.  on  the  record,  proof  that  the  rent 
payable  in  respect  of  these  Mouzahs  at  the  date  of  tiie  Decennial  Settlement,  was 
the  present  rent  of  Rs.  61.  The  auction  Purchaser,  tlierel'ore,  coming  in  by  virtue 
of  the  sale,  would  appear  to  have  no  right  to  disturb  tliis  tenure  in  the  way  in 
wliich  an  auction  Purchaser  can  sweep  away  incumbrance.s  created  since  the 
Decennial  Settlement.  The  only  advantage  wliich  he  gains  by  the  character  of 
being  auction  Purchaser  is,  that  he  is  relieved  from  any  difficulty  arising  from  the 
[256]  law  of  liiiiitation,  and  that  lie  is  not  conclusively  barred  by  the  acts  or  the 
omissions  of  the  former  Zemindars,  whatever  presumptions  niay  arise  from  the 
omission  to  question  the  tenure  by  those  who  preceded  him  in  the  Zemindary.  It 
would  seem,  therefore,  that  if  he  has  any  right  at  all  to  destroy  the  tenure,  it  must 
be  by  virtue  of  that  clause  which  has  been  cited  from  Keg.  VIII.  of  1793,  sect.  41, 
relating  to  Chaktraii  or  service  lands.  That  enactment  does  not  seem  to  have  been 
much  discussed  below,  but  their  Lordships  fail  to  see  upon  what  the  title  of  the 
auction  Purchaser  can  depend,  if  it  does  not  depend  upon  that.  Their  Lordsliips 
further  consider  it  to  have  been  properly  found  by  the  Courts  below  that  this  tenure 
is  an  hereditar}-  tenure.  It  is  true  that  the  Sunnud  which  is  produced  contains  no 
words  of  inheritance,  but  it  is  in  the'r  Lordships'  knowledge  that  before  the 
acquisition  of  the  Dewanu}',  before  the  British  jiower  became  tlie  ruling  Power  in 
India,  it  was  extremely  common  where  a  tenure  was  in  fact  hereditary,  when  it 
jiractically  pas?ed  as  hereditary  from  Father  to  Son,  to  take  out  a  new  Sunnud 
upon  each  descent.  Therefore,  it  appears  to  their  Lordships,  (and  they  are  under 
the  impression  that  it  has  been  so.  decided  here  (see  RajaJi  Suttosurrmi  Ghosal  v. 
Molieschunder  Mitter,  12  Moore's  Ind.  App.  Cases,  263),  as  it  a{)pears  to  have  been 
decided  in  the  High  Court),  that  the  omission  of  words  of  inheritance  does  not  show- 
conclusively  that  the  Sunnud  was  not  hereditary.  Then  there  is  the  strongest 
possible  evidence,  that  these  tenures  have  descended  from  Father  to  Son  ;  that  they 
have,  in  fact,  been  hereditary,  and  their  Lordships  are,  therefore,  of  opinion,  [257] 
that  the  conclusion  to  which  the  High  Court  came  upon  that  point  was  correct. 

The  question,  then  is,  whether,  upon  the  suggestion  that  these  ghatwally  services 
have  ceased  to  be  necessary,  the  Zemindar  has  a  right  to  resume  tlie  lands,  and  to 
turn  out  the  persons  who  liave  enjoyed  them  for  such  a  long  period  of  time.  Now, 
their  Lordships  think  that  the  ])rinci])le  which  should  govern  this  case  is  that  wliich 
was  laid  down  in  the  case  of  Forbes  v.  Mcer  Mahomed  Tuquee  (13  Moore's  Ind.  App. 
Cases  438),  which  has  been  referred  to.  They  concur  in  the  view  entertained  by 
the  Chief  Justice,  and,  in  fact,  by  all  the  Judges  who  sat  with  him,  that,  under  the 
circumstances  of  this  case,  the  right  does  not  accrue  to  the  Zemindar  on  the  mere 
suggestion  that  the  services  have  ceased  or  that  they  are  no  longer  necessary.  They 
are  by  no  means  prepared  to  say,  that  if  the  Government,  who  had  clearly  a  joint 
interest  with  the  Zemindar  in  the  continuance  of  the  services  when  necessary,  were 
not  here  disputing  the  Zemindar's  right,  that  the  Zemindar  would,  as  between  him 
and  the  Ghatwal,  have  any  right  .so' to  resume  the  land;  they  are  disposed  to  think 
that,  upon  the  principle  laid  down  in  the  case  just  referred  to,  that  right  would 
not  exist.  The  case  which  has  been  cited  in  support  of  a  right  so  to  dispossess  the 
Ohatwal  is  a  case  decided  on  the  5th  June,  1866,  the  case  of  Rajah  A'e<'lainind  v. 
Siiru-un  Sini/h  (5  W.R.  292).  That  case  was  decided  by  two  of  the  learned  Judges 
who  sat  in  the  High  Court  in  the  case  now  under  appeal.  Mr.  Justice  Kemii  and  Mr. 
Justice  Jackson,  who  seem  to  have  considered  that  the  land  being  held  in  lieu  of 
wages  and  on  a  quasi  contract  for  services,  the  Zemindar  was  at  liberty  [258]  to 
determine  the  tenure  wheti  the  services  were  no  longer  required.  In  that  case, 
however,  the  Ghatwals  were  said  to  hold  the  land,  not  under  a  Sunnud  conferring 
an  hereditary  and  indefeasible  right,  but  "  on  the  payment  of  a  quit  rent,  with 
enjoyment  of  the  profits  of  the  land  in  lieu  of  wages,  and  possession,  however  long, 
would  not  entitle  them  to  hold  the  land  at  a  fixed  jumma,  or  to  retain  a  portion  of 
the  land  after  they  have  ceased  to  perform  the  duties  for  whicli  the  land  was  assigned 
in  them."     It  would  appear,  therefore,  that  the  particular  tenure  there  in  question 
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was  very  different  from  the  preseut  tenure.  If  it  were  of  the  same  nature,  it  18 
clear  that  the  two  learned  Judges  who  decided  that  case  have  departed  from  their 
former  opinion,  since  they  have  concurred  in  the  judgment  now  under  appeal.  Mr. 
Justice  Jackson  indeed  differed  from  the  rest  of  the  Court  as  to  the  conclusion  that 
the  tenure  was  hereditary, — he  did  not  think  that  the  evidence  was  sufficient  to  make 
that  out,— but  in  all  other  respects  he  joined  with  his  Brethren  in  pronouncing  the 
judgment  now  under  appeal.  It  seems  to  their  Lordships,  that  they  would  be  taking 
upon  themselves  a  very  great  responsibility,  if,  upon  a  question  of  this  kind,  a 
question  of  tenure  peculiar  to  India,  and  upon  which  the  judgment  of  Indian  Courts 
is  so  valuable,  they  were  to  overrule  the  unanimous  and  carefully  considered  judg- 
ment of  a  full  Bench  of  the  High  Court,  particularly  when  that  judgment  appears 
to  them  with  the  general  principles  of  justice  and  equity.  They. must,  therefore, 
humbly  recommend  Her  Majesty  to  dismiss  this  appeal  with  costs. 

[See  Rajah  Leehinund  Singh  Bahadoor  v.  Thaloor  Muiworiinjwii  Singh,  1873,  L.R. 
Ind.  App.  Sup.  Vol.  185  ;  Collector  of  Trichinopoly  v.  Lekkamaivl,  1874,  L.R. 
1  Ind.  App.  .312.] 


[259]  WILLIAM  FARQUHARSON,— ^/>prf/«»t< ;  DWARKANATH  SINGH  and  the 

GOVERNMENT  OF  mVilk,—BespmdtnU  *  [July  1,  .3,  1871]. 

On  appeal  from  the  High  Court  of  Judicature  at  Fort  William,  Bengal. 

Suit  by  an  Auction  Purchaser  of  a  Putnee,  sold  under  Ben.  Reg.  VIII.  of  1819, 
for  possession  of  3000  beegahs  of  land  within  his  Putnee,  and  to  enhance  the 
rent  against  a  Ghatwal,  and  the  Government,  charging  encroachment  against 
the  Ghatwal  beyond  the  quantity  of  100  beegahs  held  ghatwally,  according 
to  a  return  made  by  a  former  Ghatwal.  The  only  evidence  of  encroachment 
consisted  of  the  Isumnovisee  returns  made  by  the  Thanadars  to  the  Magistrates 
in  the  years  1811,  1812,  1813,  from  which  it  appeared,  that  the  quantity  of 
land  the  then  Ghatwal  held  ghatwally  was  100  beegahs.  Held,  that  the 
evidence  of  the  Defendants  of  long-interrupted  possession  of  the  3000  beegahs, 
presumably  before  the  Decennial  Settlement,  outweighed  the  effect  of  the 
Isumnovisee  returns,  which  were,  though  prima  facie,  not  conclusive  evidence 
of  the  quantity  of  the  land  held  ghatwally;  and  further  that,  though  such 
return  was  not  objected  to  by  the  then  Ghatwal,  it  did  not  affect  the  right 
of  the  Ghatwal  in  possession. 

This  was  a  suit  for  possession  and  enhancement  of  rent  brought  by  the  Plaintiff, 
Erskine,  the  Putneedar,  against  the  Respondent,  Dwarkanath  Singh,  the  Ghatwal, 
and  the  Government,  on  the  ground  of  encroachment  of  lands  in  his  Talook  not  held 
ghatwally. 

The  question  in  the  case  was,  whether  the  Respondent,  Dwarkanath  Singh,  the 
Ghatwal,  and  entitled  as  such  to  certain  ghatwally  lands  within  the  Appellant's 
Putnee  Talook,  held  lands  in  excess  of  what  he  was  entitled  to,  and  was  liable  to 
pay  rent  in  respect  of  such  excess  to  the  Plaintiff,  Erskine,  the  Putneedar  [260]  for 
the  lands  which  the  Respondent,  Dwarkanath  Singh,  alleged  he  held  ghatwally. 
The  Courts  below  held,  that  tlie  Plaintiff  had  failed  to  show  such  holding  was  in 
excess,  and  the  correctness  of  that  finding  turned  in  the  present  appeal  mainly  upon 
their  value  as  evidence  against  the  Respondent,  the  Ghatwal,  of  certain  Police 
returns,  called  Isumnovisee,  relating  to  the  ghatwally  lands,  and  that  point  was  the 
sole  question  argued  on  the  appeal. 

The  Plaintiff',  Erskine,  since  deceased,  and  represented  by  the  Appellant,  his 
Executor,  became  in  May,  1852,  the  Purchaser,  at  a  sale  for  arrears  of  rent  under 


*  Present :  Members  of  the  Judicial  Committee, — ^The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the 
Lord  Justice  Mellish.     Assessor,— The  Right  Hon.  Sir  Lawrence  Peel. 
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Ben.  Reg.  VIII.  of  1819,  of  the  Putnee  Talook  of  Baeesgraiu.  within  ilie  zeinindary  of 
the  Maharajah  of  Burdwaii,  comprising  .'58J  Moiizahs,  of  whicii  the  village  Desoodya, 
in  wliich  the  ghatwally  lauds  of  the  Respondent,  Dwarkanalli  Singh,  the  (iliatwal, 
was  one.  On  enquiry  as  to  the  holdings  of  tlie  Ghatwals  within  iiis  purchased 
Putnee,  he  considered  that  the  lihatwals  had  largely  encroaclied  beyond  the  limits 
of  tlieir  original  grants  on  the  other  lands  of  the  respective  villai^es.  The  Re- 
spondent was  in  possession  of  the  entire  lands  of  Plaintiff's  village  De.soodya,  stated 
to  be  about  .'^000  beegahs,  held  at  a  rent  of  Rs.  51-8,  while  the  returns,  the  Isum- 
uovisee,  by  the  Thanadars,  of  Police  establishment,  to  the  Magistrates,  .showed  that 
his  Father,  Ram  Singh,  to  whom  he  succeeded  at  Ghatwal.  had  been  returned  in 
the  years  1811,  1812,  1813,  as  the  holder  of  only  100  beegahs.  These  returns 
showed  similar  alleged  encroachments  on  the  part  of  various  other  Ghatwals,  and 
the  Plaintiff  called  on  them  to  come  and  settle  and  pay  a  rent  for  the  excess  lands. 
This  they  refused  to  do,  and  the  consequence  was  the  institution  of  this  suit  and 
eleven  [261]  others,  which  were  all  tried  along  with  the  present  case  in  the  Courts 
below  upon  the  same  evidence.  The  other  suits  beini;  under  the  appealal)le  value, 
were,  therefore,  not  appealed  from. 

The  plaint  in  this  suit  was  tiled  by  Erskine  against  Uwarkanath  Sing,  as  Ghat- 
wal of  Ghat  Desoodya,  and  the  Government.  In  form,  the  plaint  was  for  posses- 
sion of  the  excess  lands,  on  the  ground  that  the  first  Defendant  had  got  possession 
by  encroachment  and  refused  to  pa}'  rent  for  them.  But  the  suit  ajjpeared  to  have 
been  afterwards  framed  into  an  enquiry,  whether  the  Respondent  as  Ghatwal  had 
encroached,  and  to  what  extent,  and  also  what  rent  be  should  pay  for  the  alleged 
excess.  The  plaint  contained  an  allegation  that  the  principal  Defendant  had  been 
appointed  as  the  head  Ghatwal  in  the  place  of  his  Father,  Ram  Singh,  the  former 
head  of  the  ghat  of  the  village  Desoodya ;  that  Ram  Singh  filed  an  Isumnovisee  in 
the  Foujdary  Adawlut,  in  the  year  1811,  stating  the  quantity  of  his  ghatwally  lands 
to  be  100  beegahs,  yielding  a  punchuck  jumma  of  R,s,  51-8  ;  that  the  first  Defendant 
had  no  right  to  any  other  land  in  the  Mouzah  Desoodya,  excejjt  those  100  beegahs, 
and  that  he  had  been  in  possession  in  the  mial  lands,  to  which  he  had  no  right,  in 
excess  of  the  quantity  mentioned  in  the  Isumnovisee.  This  return  was  filed  with 
the  plaint. 

The  first  Defendant,  by  his  statement  or  answer,  contravened  the  effect  of  the 
Isumnovisee  of  the  year  1811,  in  respect  to  the  ghatwally;  and  submitted,  that  the 
boundaries  of  the  lands  and  the  quantity,  with  the  length  and  breadth  thereof, 
had  not  been  truly  stated  in  the  Isumnovisee.  That  the  Isumnovisee  was  prepared 
at  one  time,  and  a  map  recently,  [262]  and  that  they  did  not  agree  with  each  other. 
That  the  Isumnovisee  filed  by  the  Police  Amlah  did  not  bind  him,  the  present 
Ghatwal,  and  he  disputed  the  claim  as  improperly  brought,  as  except  as  a  suit  for 
enhancement  of  rent,  under  the  Act,  No.  X.  of  1859,  it  could  not  be  tried  in  a  Civil 
Court. 

The  Goven.ment,  in  their  answer  sustained  the  fir.st  Defendant's  caf.e,  relying 
upon  two  judgments  of  the  Sudder  Court,  delivered  in  the  years  1817  and  1829. 

The  principal  evidence  of  the  Plaintiff  consisted  of  the  Isumnovisee  papers  or 
returns  by  the  Thanadars  to  the  Magistrates,  dated  in  the  years  1811,  1812,  and 
1813,  in  which  the  Thanadars  returned  the  Defendant's  Ghatwal  as  containing  only 
100  beegahs. 

After  an  interlocutory  decision  by  the  Civil  Court  Judge  of  West  Burdwan,  and 
a  remand  of  the  case  by  the  High  Court,  Mr.  W.  T.  Tucker,  the  Judge  of  that  Court, 
who  re-tried  the  case  gave  judgment  on  the  23rd  of  October,  1865,  holding  that  the 
Isumnovisee  papers  were  not  to  be  relied  on,  and  that  the  Plaintiff'  had  failed  to 
establish  his  claim. 

Against  this  decision  an  appeal  was  brought  to  the  High  Court,  in  which  the 
same  grounds  were  urged  as  contained  in  the  allegations  in  the  plaint.  The  High 
Court,  consisting  of  the  Justices  Bayley  and  Markby,  on  the  2.'5rd  of  July,  1867, 
dismissed  the  appeal  on  the  ground  that  the  Plaintiff'  had  failed  to  establish  his 
claim  (see  Erskine  v.  Manik  Sinr/li  Ghatwal.  6  W.R.,  10,  and  Er-ikine  v.  The  Govern- 
ment, 8  W.R.,  232). 

The  appeal  was  from  this  decree.     The  Respondent,  Dwarkanath  Singh,  did  not 
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appear,  but  the  Ooveriiuient  appeared  to  support  their  interest  and  that  of  the 

(ihatwal. 

[263]  Sir  K.  I'ahner,  Q.C.,  and  Mr.  Doyne,  for  the  Appellant,  contended,—  First, 
that  the  Isuinnovisee  of  1811  was  admitted  by  the  Respondents,  and  established  in 
evidence  witli  those  also  of  1812  and  1813,  as  to  the  quantity  of  ghatwally  lands 
beinj;  100  bceyahs  only  to  which  the  Respondent's  Father  was  then  entitled;  and 
secondly,  that  in  the  absence  of  any  evidence  or  well-founded  explanation  by  the 
first  Respondent  as  to  how  his  Father  became  legally  possessed  of  the  excess  lands 
const  it  utiufi'  .'3000  beegahs,  such  statement  was  conclusive  as  to  the  right  of  the 
Appellant,  as  auction  Purchaser,  under  Ben.  Reg.  VIII.  of  1819,  sect.  11,  to  receive 
a  fair  rent  for  such  excess  from  the  first  Resjiondent,  the  Ghatwal. 

The  cases  of  Eajah  Lelanund  Situ/,  Bahadoor  v.  The  Government,  vf  Benyal  (6 
Moore's  Ind.  App.  Cases,  101);  Mahbuh  //ossein  v.  Patasu  /vunvari  (1  Ben.  Law  Rep. 
120);  and  Raja  Lilanmid  Sing  BaJmdnr  v.  The  Government  (2  Ben.  Law  Rep.  114), 
were  referred  to. 

Mr.  Forsyth.  Q.C.,  and  Mr.  H.  C.  Merivale,  for  the  Government,  were  not  called 
on. 

The  Right  Hon.  The  Lord  Justice  Mellisli. — This  is  a  suit  for  ejectment  which 
was  brought  to  recover,  nearly  ^iOOO  beegahs,  of  land. 

The  Plaintiff  was  the  Purchaser  of  a  Putnee  under  a  sale  for  non-payment  of 
the  rent  of  the  Putnee,  and  claimed  that  under  the  Ben.  Reg.  VIII.  of  1819,  section 
11,  havihg  purchased  the  Putnee  in  such  cir-[264]-cumstances,  he  was  entitled  to 
set  aside  all  estates  which  had  been  created  after  the  origin  of  the  Putnee,  and  to 
recover  all  the  lands  which  were  originally  part  of  the  Putnee.  However,  it  appear- 
ing, that  the  first  Defendant  had  been  in  possession  of  those  lands  for  a  very  long 
time,  admitting  that  Defendant's  possession  of  the  lands,  the  Plaintiff  afterwards 
sued  for  a  right  to  increase  the  rent,  and  have  a  proper  rent  payable  to  him  out  of 
the  land. 

The  evidence  which  the  Plaintiff  produced  in  support  of  his  case  entirely  con- 
sisted of  three  documents.  At  first  only  one  document  was  produced,  which  was  an 
Isunmovisee  of  the  year  1811.  Subsequently,  two  other  documents  were  produced, 
which  appear  to  be  returns  made  by  the  Police,  and  there  appears  to  be  evidence 
to  show  that  they  arc  made  generally  on  the  information  of  the  ghatwally  holder, 
stating  his  name,  the  quantity  of  land  which  he  held,  and  the  Putnee  rent  which 
he  pays  for  it;  and  it  appears,  in  one  of  the  returns  for  these  three  years,  that  the 
then  liolder  of  the  estate  which  the  first  Defendant  now-  holds,  the  ghatwally  holder 
had  returned  that  the  quantity  of  his  land  was  100  beegahs.  That  was  the  sole 
evidence  of  the  Plaintiff.  He  did  not  produce  any  evidence  at  all  to  show  how  it 
happened  that  if  100  beegahs  was  all  that  the  ghatwally  holder  was  entitled  to  in 
the  years  1811,  1812,  and  1813,  that  quantity  of  100  beegahs  had  increased  to  the 
very  large  quantity  of  3000  beegahs  at  the  time  when  the  sale  took  place.  On  the 
other  hand,  the  first  Defendant  produced  evidence  to  show  that  as  far  back  as  living 
memory  went,  the  whole  quantity  of  3000  beegahs  had  been  held.  He  produced  one 
AVitness  of  80  years  old,  and  another  of  [265]  75  years  old,  who  had  known  the  land 
all  their  lives,  who  said  that  the  ghatwally  holder  had  held  the  whole  3000  beegahs 
during  all  the  time  that  they  remembered  the  property.  Both  the  Courts  below 
believed  those  Witnesses,  there  being  no  evidence  whatever  to  contradict  them,  and 
thought  that  for  sixty  years  the  land  had  been  so  held.  Then  the  question  rose  as 
a  simple  question  of  fact  before  the  Courts  below,  taking  the  evidence  on  both  sides, 
whether  they  ought  to  find  that  the  original  estate  of  the  ghatwally  holder  consisted 
of  100  beegahs  only,  or  of  3000  beegalis.  Both  the  Courts  lielow  found,  as  a 
matter  of  fact,  on  this  evidence,  that  the  original  Ghatwally  consisted  of  that  number 
of  beegahs,  and  that,  therefore,  the  Plaintiff'  was  not  entitled  to  maintain  this  suit. 

Their  Lordships  entirely  agree  with  those  decisions.  Not  only  does  this  case 
come  within  their  ordinary  rule  that  on  a  mere  question  of  fact  where  both  the 
Courts  below  have  agreed  and  where  there  has  been  no  mistake  in  point  of  law,  they 
will  not  reverse  the  decisions  of  the  Courts  below,  unless  they  can  see  that  those 
decisions  are  clearly  wrong,  but  their  Lordships  come  to  the  same  conclusion.  It 
appears  to  them  that  weight  mu^t  be  given  to  ancient  possession,  and  that  thete  may 
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be  a  variety  of  causes  why  iiKoirect  returns  may  have  been  made  in  tlie  years  1811. 
1812,  and  1S1.'5.  It  may  have  been  that  the  Police  Otficer  was  careless  and  did  not 
care  about  what  he  returned,  or  it  ma}-  liave  been  that  the  ghatwally-holder  at  that 
time  had  some  reasons  for  giving-  incorrect  information,  or  possibly  it  may  have 
been  that  the  ancient  Ghatwals  originally  held  only  100  beciralis  liut  that  the  estate 
had  increased  to  3000  beogahs  many  years  before  and  before  the  [266]  creation  of 
Putnee,  which  notwithstanding  the  Ben.  Reg.  VIII.  of  ISl'J  would  entitle  llie  ghatwally- 
hulder  to  hold  the  whole  quantity.  Hut  wliatever  the  reason  may  have  been,  their 
Lordships  are  of  opinion,  that  the  long  uninterrupted  possession  of  the  ghat.wally- 
liolder  ought  clearly  to  have  greater  weight  than  tliose  returns.  Upon  those  grounds. 
therefore,  they  think  that  the  judgment  of  the  Court  below  must  be  affirmed. 

With  respect  to  the  cases  which  have  been  referred  to.  all  that  thev  really  show  is 
this,  that  different  Courts  at  diiferent  times  have  given  greater  or  lesser  weight  to 
those  returns.  All  the  Courts  agree  that  they  are  admissible  in  evidence,  and  they 
have  been  admitted  in  evidence  in  this  case.  In  each  particular  case  the  Courts 
have  considered  what  weight  ought  to  be  given  to  them,  and  it  is  nothing  very  sur- 
prising if  the  Courts  at  different  times  have  not  given  exactly  the  same  weight  to 
those  documents.  Their  Lordships  are  of  opinion,  that  the  Courts  in  this  particular 
case  have  given  quite  as  much  weight  to  these  returns  as  they  deserve. 

Their  Lordships  will,  tlierefore,  humbly  recommend  to  Her  Majesty  that  this 
.ippeal  be  dismissed  with  costs. 


[267]  THOiL^S  NEW^TON.— .I/.^WfonY.-  The  Hon.  C.  A.  TURNER.  R.  SPANKIE. 
and  G.  D.  TURNBULL,  Puisne  Judges  of  the  High  Court,  North- Western  Pro-' 

vinces, — Respondents  *  [Nov.  "21  and  22,  1871]. 

0/(-  appeal  fruni  the  High  Coiiit,  Xorth-W estem  I'loviiices. 

Two  Orders  of  the  High  Court  of  the  North- Western  Provinces,  the  one  being  an 
Order  nisi  calling  on  the  Appellant,  a  Barrister  and  Advocate  practising  in 
that  Court,  to  show  cause  why  he  should  not  be  suspended  from  the  practice 
of  his  profession  as  an  Advocate  of  that  Court,  and  the  other  Order  declaring 
him  guilty  of  gross  professional  misconduct,  and  suspending  him  from  prac- 
tice for  five  years,  on  appeal,  as  to  the  rule  on  which  the  first  Order  was  made 
discharged,  and  the  Second  Order  reversed  ;  the  Judicial  Committee  being  of 
opinion  that,  though  the  Appellant  liad  been  guilty  of  a  grave  irregularity 
and  deserving  of  censure,  yet  the  facts  proved  did  not  amottnt  to  that  mala 
praxis  on  which  the  High  Court,  having  regard  to  the  position  and  functions 
of  an  Advocate  in  the  North-We.stern  Provinces,  could  fairly  found  any  pro- 
ceeding of  a  penal  character. 

This  was  an  appeal  from  two  Orders  and  judgments  of  the  High  Court,  Allahabad, 
North-We.stern  Provinces,  dated  the  13th  and  27th  August,  1870,  whereby  the  Ap- 
jiellant,  a  Barrister-at-law,  and  an  Advocate  of  the  High  Court  of  the  North-Western 
Provinces,  was  suspended  from  practice  for  alleged  professional  misconduct,  liberty 
being  given  to  him  to  ajiply.  at  the  expiration  of  five  years,  for  permission  to  resume 
practice. 

[268]  The  circumstances  under  which  the  Order  of  the  13th  of  August,  1870,  was 
made  arose  out  of  a  communication  by  Mr.  IJranily,  the  Officiating  Judge  of  the 
Allyghur  District,  dated  the  19th  of  July,  1870,  to  the  Registrar  of  the  High  Court, 
North-W'estern  Provinces,  of  proceedings  held  before  him  in  consequence  of  two 
Letters  addressed  to  him  by  the  Administrator  General  of  Calcutta,  dated  the  10th 
of  May,  and  the  14th  of  June,  1870,  regarding  Mr.  Newton's  professional  conduct 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile.  the  Ri<;ht  Hon.  Sir  Joseph  Napier.  Bart.,  and  the  Right  Hon.  Sir 
Montague  Edward  Smith. 
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iu  applying  for  letters  of  administration  on  behalf  of  a  Mi'S.  Saunders  to  the  estate 
of  her  late  Sou,  when  be  knew  she  could  not  be  entitled  to  such  administration. 

The  Kespondeiit«,  at  that  time  the  presiding  Judges  of  the  High  Court,  thereupon 
issued  an  Order  and  citation,  dated  the  30th  of  July,  1870,  caUiug  upon 
\ppellant  to  give  explanation,  on  the  13th  of  August,  1S70,  with  reference  to  the 
imputations  on  liis  professional  conduct,  as  alleged  against  him  by  Mr.  Bramly  in 
the  coiiuiiunicatiou  above  mentioned. 

The  Appellant,  as  directed,  appeared  iu  person  on  that  day,  and  read  out  from 
a  written  statement,  which  he  had  verified,  such  explanation  as  he  was  able  to 
afford,  and  which  explanation  was,  to  some  extent,  sati.sfactory,  as  he  was  relieved 
of  oue'of  the  two  charges  contained  in  the  citation  of  the  30th  of  July,  1870. 

With  reference  to  the  other  charge,  the  Respondents  served  the  Appellant  with  a 
rule,  dated  the  Kith  of  August,  1870,  calling  upon  him  to  show  cause  why  he  should 
not  he  suspended  from  practice,  and  also  as  to  certain  other  charges  wliich  were  not 
contained  in  the  citation  of  the  30th  of  July,  1870. 

[269]  The  Appellant  appeared  by  Counsel  on  the  27th  of  August,  1870,  who  read 
from  a  written  statement  signed  Ijy  the  Appellant,  but  did  not  otherwise  orally 
address  the  Court.  The  Appellant  also  filed  affidavits  in  disproof  of  the  allegations 
made  against  him;  and  the  Respondents,  constituting  the  Court,  though  they  ad- 
mitted having  too  hastily  assumed  certain  matters  against  the  Appellant,  on  the 
previous  day  of  charge,  declared  that  the  Appellant  had  been  guilty  of  gross  pro- 
fessional misconduct,  and  passed  an  Order  on  the  27th  of  August,  1870,  suspending 
him  from  practice  for  five  years,  with  permission  to  apply  for  restoration  to  practice, 
if  accompanied  with  certificates  of  character,  at  the  expiration  of  such  period. 

The  facts  of  the  case,  as  well  as  the  Orders  of  the  Supreme  Court,  fully  appear  in 
the  judgment  of  their  Lordships. 

On  the  5th  of  January,  1S71,  the  Appellant  presented  a  petition,  accompanied 
with  grounds  of  appeal,  to  the  High  Court,  for  leave  to  appeal  to  Her  Majesty  in 
Council,  and  the  Court  granted  a  certificate  allowing  such  appeal. 

Sir  R.  Palmer,  Q.C..  and  Mr.  W.  Bush  Cooper,  for  the  Appellant,  contended, 
first,  that  as  Mr.  Bramly,  the  Officiating  Judge  of  the  Allyghur  District,  was  fully 
competent  to  admoni.sh  the  Appellant  for  any  misconduct  he  might  have  conceived 
he  had  been  guilty  of  at  the  time  of  such  alleged  misconduct  occurring,  and  not 
having  exercised  such  discretionary  power,  acted  illegally  in  forwarding  an  ex  parte 
proceeding  to  the  High  Court,  reflecting  on  the  Appellant's  professional  [270]  con- 
duct, as  set  forth  in  the  communication  made  by  him  on  the  19th  of  July,  1870 ;  that 
the  High  Court  proceeding  thereon  had  also  acted  illegally,  especially  in  proceeding 
ex  mei-o  motti  on  such  communication  :  Emerson  v.  The  Judges  of  the  Supreme  Court 
of  Nemfoimdland  (8  Moore's  P.C.  Cases,  157)  ;  and  that  the  Order  or  citation,  dated 
the  30th  of  July,  1870,  being,  therefore,  illegally  issued,  all  proceedings  thereon  were 
ah  initio  void  :  secondly,  that  the  High  Court  acted  illegally  in  proceeding  ex  mero 
motu  as  to  the  second  rule  or  Order,  dated  the  13th  of  August,  1870,  no  one  having 
applied  for  such  rule,  and  all  proceedings  taken  thereon  were  ah  initio  void  :  that  the 
matters  set  forth  in  such  second  rule  or  Order  of  the  27th  of  August,  1870,  being  purely 
of  a  private  character  unconnected  with  the  Appellant's  professional  duties,  aud  re- 
garding which  no  one  had  preferred  any  complaint,  not  even  the  Appellant's  Client, 
Mrs.  Saunders,  the  High  Court's  severe  comments  and  Order  were  unmerited  and 
illegally  passed  :  and,  lastly,  that  the  misconduct  imputed  to  the  Appellant  amounted 
at  the  utmost  to  an  error  of  judgment  or  misconception  of  law,  for  which  professional 
men  are  not  subject  to  punishment. 

Mr.  Shapter,  Q.C.,  for  the  Judges,  objected  to  the  competency  of  the  appeal,  on 
the  ground  that,  as  it  was  a  criminal  proceeding,  the  High  Court  had  no  jurisdiction 
to  allow  the  appeal,  referring  to  sect.  30  of  the  Letters  Patent,  17th  March,  1866, 
establishing  the  High  Court  in  the  North-Western  Provinces.  On  the  merits  he  com- 
mented on  [271]  Emerson  v.  The  Judges  of  tJie  Supreme  Court  of  Xenfoundland 
(8  Moore's  P.C.  Cases,  157),  and  cited  In  re  StewaH  (5  Moore's  P.C.  Cases  (N.S.), 
187:  S.C.  Law  Rep.  2  P.C,  88):  Ex  parte  Bayley  (0  B.  and  C,  69n  :  Lechmere 
Charlton's  Ca.?e  (2  My.  and  Cr.,  342)  ;  Martin's  Case  (2  Russ.  and  My.,  674,  n.). 

Judgment  was  reserved,  and  now  pronounced  by 
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The  Right  Hon.  Sir  James  Colvile  (9th  December,  1871). — This  ajiiieal  i.-^  brought 
by  Mr.  Thomas  Newton,  a  Barri.ster-at-Law,  and  an  Advocate  of  the  High  Court  of 
Judicature  for  the  North-We.stern  Province-s,  against  two  Order.s  of  tliat  Court,  dated 
res|iectively  the  13th  and  the  27th  of  August,  1870. 

The  particular  terms  of  these  OiiK'rs  will  be  afterwards  considered.  It  is  suffi- 
cient for  the  present  to  state,  that  they  were  made  in  the  exercise  of  the  power  vested 
in  the  Court  by  the  8th  section  of  the  Letters  I'atent  constituting  it  ;  and  that  Ijy  the 
latest  of  them  Mr.  Newton  was  suspended  from  practising  as  an  Advocate  of  the 
Court  until  the  further  Order  of  the  Court.  Liberty  was  at  the  same  time  given  to 
him,  at  the  expiration  of  five  j-ears  from  the  date  of  the  Order,  to  apply  for  per- 
mission to  resume  practice,  which,  on  the  production  of  satisfactory  proof  of  good 
conduct  in  the  meantime  (it  was  said),  would  be  conceded  to  him.  The  effect,  there- 
fore, of  the  Order  was  to  suspend  Mr.  Newton  from  practising  as  an  Advocate  of 
of  the  Court,  certainly  for  five  years,  and  possibly  for  a  longer  and  indehnite  period. 

[272]  The  following  are  the  proceedings  wiiich  resulted  in  this  suspension  :  — 

On  the  19th  of  July,  1870.  Mr.  Brandy,  the  officiating  Judge  of  Allyghur.  for- 
warded to  the  High  Court  a  report  of  the  proceedings  in  iiis  Court  on  an  application 
made  by  Mr.  Newton  on  behalf  of  one  Mrs.  Saunders  for  letters  of  administration 
to  the  estate  of  her  deceased  Son,  Paterson  Tandy  Saunders,  imputing  imjjroper 
conduct  to  Mr.  Newton  in  that  matter,  and  submitting  to  the  Court  whether  such 
conduct  was  becoming  a  Barrister.  The  precise  nature  of  the  charges  against  Mr. 
Newton  will  appear  from  the  next  proceeding. 

On  the  receipt  of  this  conununication  the  High  Court  passed  an  Order,  dated 
the  30th  of  July,  1870,  calling  upon  Mr.  Newton,  on  the  10th  of  August  following, 
to  answer  the  matters  stated  in  Mr.  Bramly's  Letter  and  report,  whereby  it  had  been 
brought  to  the  notice  of  the  Court  that  he,  Thomas  Newton,  had  been  guilty  of  grossly 
improper  conduct  in  that,  whilst  acting  as  Counsel  for  one  Mrs.  Saunders,  on  appli- 
cation to  Mr.  Bramly  for  letters  of  administration  of  the  estate  of  her  deceased  Son 
to  be  granted  to  her.  he,  well  knowing  the  said  Jlrs.  Saunders  not  to  be  the  adminis- 
tratix  of  the  deceased  Paterson  Tandy  Saunders'  estate,  obtained  from  the  said 
Mrs.  Saunders,  and  indorsed  and  put  in  circulation,  a  Government  loan  note  for  the 
sum  of  Rs.  3000,  belonging  to  the  estate  of  the  said  Paterson  Tandy  Saunders,  and 
also  certain  other  (Jovernment  loan  notes  the  property  of  the  said  estate,  the  said 
Government  notes  having  been  indorsed  by  Mrs.  Saunders  as  Administratrix, 
although  the  said  Thomas  Newton  was  well  aware  that  administration  of  the  estate 
and  [273]  effects  of  the  said  Paterson  Tandy  Saunders  had  not  been  granted  to  the 
said  Mrs.  Saunders  ;  whereby  also  it  had  been  brought  to  the  notice  of  the  Court  that 
Mr.  Thomas  Newton  had  been  guilty  of  grossly  improper  conduct  in  the  discharge  of 
his  professional  conduct  as  an  Advocate  in  having  wilfullv  deceived  the  said  Mr. 
Bramly  in  the  course  of  the  hearing  of  the  said  application  for  Letters  of  adminis- 
tration, by  informing  him,  on  or  about  the  9th  of  July,  1870,  that  he  was  greatly 
surprised  to  hear  that  the  said  Paterson  Tandy  Saunders  was  illegitimate,  whereas 
he,  the  said  Thomas  Newton,  was  well  aware  of  the  illegitimacy  of  the  said  Patenson 
Tandy  Saunders,  with  some  circumstances  of  aggravation  concerning  this  latter 
charge  which  it  is  unnecessary  to  state. 

Mr.  Newton  appeared  before  the  Court  under  this  Order  and  made  a  verbal  state- 
ment in  explanation  of  both  charges  ;  evidence  was  taken,  and  a  number  of  Letters 
were  produced  in  the  course  of  the  inquiry.  On  its  termination  the  Court  acquitted 
Mr.  Newton  of  the  second  charge,  but  pronounced  his  explanation  in  respect  of  the 
first  to  be  unsatisfactory,  in  terras  which  will  be  afterwards  considered  ;  and,  having 
commented  on  his  conduct  in  respect  of  various  new  matters  which  had  come  out  in 
the  course  of  the  inquiry,  and  on  the  perusal  of  the  Letters  produced,  determined  to 
take  further  proceedings  against  him.  The  result  was  that,  on  the  13th  of  August, 
1870,  an  Order,  being  the  first  of  tliose  under  appeal,  was  drawn  up  in  the  following 
terms :  — 

"  In  the  matter  of  Thomas  Newton,  an  Advocate  of  the  Court.  It  appearing  to 
the  Court  that  the  above-mentioned  Thomas  Newton,  an  Advocate  there-[274]-of, 
has  been  guilty  of  grossly  improper  conduct  in  the  discharge  of  his  professional  duty 
as  an  Advocate  in  procuring  his  Client,  Catherine  Saunders,  to  indorse,  as  '  Adminis- 
tratrix to  Paterson  Tandy  Saunders'  estate,'  three  Government  promissory  notes, 
of  the  aggregate  value  of  Rs.  14,000,  or  thereabouts,  viz.,  No.  ^Jtb^  of  1854-55,  for 
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Rs.  1000  ;  No.  24;|^^  of  1856-57,  for  Rs.  10,000,  both  bearing  interest  at  5  per  dent.; 
and  No.  ^"aVfr"  ^^  1859-60,  for  Rs.  3000,  bearing  interest  at  (5|)  five  and  a  lialf 
per  cent.,  and  belonging  to  the  estate  of  Paterson  Tandy  Saunders,  deceased,  he,  the 
said  Thomas  Newton,  well  knowing  that  the  said  Catherine  Saunders  was  not  the 
.Adniinistralri.\  of  such  said  estate,  and  in  indorsing  and  putting  in  circulation 
one  of  the  said  notes,  to  wit,  the  Government  promissory  note  No.  ^Hf-  of  1859-60, 
for  the  sum  of  Ks.  :U)()0,  bearing  interest  at  5i  per  cent.  And  also  in  drafting  a 
certain  Letter,  dated  on  or  about  the  Htli  day  of  April,  1870,  and  m  procuring  the 
same  to  be  copied  by  one  Maria  Hill,  and  signed  and  sent  by  the  said  Catlierine 
Saunders  to  the  firm  of  Gillanders,  Arbuthnot,  and  Co.,  of  Calcutta,  wliicli  said 
Letter  contained  a  statement,  or  introduction,  in  the  words  following,  to  wit:  — 
'  Witli  reference  to  your  kind  offer  to  advance  money  for  the  coming  Indigo  season,' 
whicli  statement  or  introduction  was  known  to  the  said  Thomas  Newton  to  be  false, 
and  inserted  with  the  intention  of  inducing  the  said  firm  of  Gillanders,  Arbuthnot, 
and  Co.,  to  advance  for  the  manufacture  of  indigo  certain  moneys,  and 
with  the  intention  of  procuring  the  said  Catherine  Saunders  to  pay  to 
him  the  said  Thomas  Ne^vton  out  of  the  moneys  if  &nd  when  so  advanced  a  sum  or 
[275]  sums  of  money  on  account  of  his  fees  as  an  Advocate,  and  also  in  procuring 
employment  as  an  Advocate,  by  means  of  a  threat  contained  in  a  certain  Letter 
written  and  sent  by  the  said  Thomas  Newton  to  the  said  Catherine  Saunders,  and 
dated  on  or  about  the  27th  day  of  January,  1870,  in  the  words  following,  to  wit:  — 
'  If  I  do  not  appear  for  you,  I  fear  tlie  result,  as  I  know  all  the  particulars  ;  and 
recollect,  if  the  answer  is  not  properly  put,  you  may  lose  all  you  have.'  And 
generally  in  his  behaviour  and  .conduct  in  connection  w-ith  his  employment  as  an 
Advocate  by  the  said  Catherine  Saunders,  at  divers  times  in  the  months  of  January. 
February,  March,  April,  May,  June,  and  July,  1870.  Now,  the  said  Thomas  Newton 
is  hereby  ordered  to  attend  at  the  sitting  of  this  Coui't,  to  be  held  at  the  Court  House, 
Allahabad,  on  Saturday,  the  27th  day  of  August  instant,  at  eleven  of  the  clock  in  the 
forenoon,  to  show  cause  why  he,  the  said  Thomas  Newton,  should  not  be  suspended 
from  the  practice  of  his  profession  as  an  Advocate  of  this  Court  within  the  jurisdic- 
tion of  this  Court. 

Mr.  Newton  duly  appeared  to  show  cause  against  this  rule ;  and,  on  the  27th 
of  Augu.st,  1870,  the  Court  gave  final  judgment.  It  acquitted  Mr.  Newton  on  all 
but  the  two  first  charges,  viz.,  the  imputed  misconduct  in  inducing  Mrs.  Saunders  to 
indorse  the  Government  notes  ;  and  the  imputed  misconduct  in  causing  her  to  write 
the  Letter  to  Gillanders,  Arbuthnot,  and  Co. ;  and  finding  that  these  two  charges 
had  been  wholh'  or  in  part  established  against  him,  passed  the  Order  of  suspension, 
which  is  the  second  of  those  under  appeal. 

Exception  was  taken  at  their  Lordships'  Bar  to  this  [276]  course  of  procedure. 
It  was  argued  first,  that  the  Order  of  the  .30th  of  July,  1870,  was  objectionable,  inas- 
much as  it  prejudged  the  Appellant's  case  by  assuming  that  he  "  had  been  guilty  of 
grossly  improper  conduct."  Their  Lordships,  however,  are  of  opinion  that,  although 
this  Order  may  not  have  been  very  happily  worded,  the  true  construction  of  it  is, 
that  Mr.  Newton  was  thereby  merely  called  upon  to  answer  the  matters  stated  in 
Mr.  Brandy's  Letter  and  report  :  sucli  matters  being,  for  the  sake  of  convenience, 
reduced  into  the  two  formal  charges  of  professional  misconduct  set  forth  in  the 
Order;  and  that  there  was  no  intention  on  the  part  of  the  Court  to  prejudge  the 
case,  or  to  prevent  Mr.  Newton  from  having  the  full  benefit  of  any  explanation  of 
the  matters  charged,  which  he  might  be  able  to  offer.  That  this  was  so,  is  shown, 
their  Lordships  think,  by  the  suljsequent  proceedings. 

It  was  next  oljjected,  that  the  Judges  improperly  placed  themselves  in  the 
anomalous  position  of  being  at  once  Accusers  and  Judges ;  and  that  they  ought  to 
have  committed  the  conduct  of  the  proceedings  against  Mr.  Newton  to  some  third 
person.  And  in  support  of  this  latter  proposition,  the  case  of  Emmerson  v.  The 
Judf/e^  of  the  Supreme  Court  of  Newfoundland  (8  Moore's  P.C.  Cases,  157)  was  cited. 
In  that  case,  whilst  litigation  between  an  Attorney  with  his  former  Client  was  still 
in  some  sort  pending,  though  after  ]iayment  ujider  protest  of  the  sum  claimed,  the 
Court,  of  its  own  mere  motion,  and  not  on  the  application  of  the  opposite  party,  and 
witliout  previously  calling  upon  the  Attorney  to  explain  his  conduct,  served  him 
with  a  notice  to  show  cause  witliin  four  davs,  why  he  [277]  should  not  be  struck  ofi' 
the  Rolls,  and  refused  to  enlarge  the  rule,  and  give  him  further  time  to  prepare  his 
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defence;  and  on  his  failing  to  show  cause  within  the  four  days,  made  llie  rule 
absolute.  It  is  obvious,  that  several  of  the  ciicumstaiices  which  induced  this  Com- 
mittee to  reverse  that  Order,  do  not  exist  in  the  present  case.  It  is,  however,  un- 
doubtedly true  that,  iu  delivering  their  JjordNhii)s'  judgment.  Lord  Kingsdown  said, 
that  an  explanation  should  have  been  retpiired  ;  and  that  upon  that  explanation 
proving  insufficient,  "  the  proper  course  w'ould  have  been  that  some  person  should 
have  been  instructed  on  behalf  of  the  Crown,  to  apply  to  the  Court  for  a  rule  for 
this  Gentleman  to  show  cause  why  further  proceedings  should  not  be  taken  (X  Moore's 
I'.C.  Ca.ses,  167). 

Looking  to  the  substance  of  the  objection  as  apjilicalile  to  this  case,  their 
Lordships  think,  that  there  is  a  broad  distinction  between  the  charges  originally 
brought  by  Mr.  Bramly,  and  those  made  for  the  first  time  by  the  Order  of  the  13th 
of  August,  1870. 

The  High  Courts  in  India  exercise  peculiar  powers  of  superintendence  and 
control  over  the  subordinate  Courts,  and  the  proceedings  therein.  It  was,  their 
Lordships  apprehend,  in  the  regular  course  of  jtractice  that  Mr.  Hramlv  shouhi 
make  the  report  which  he  did  make  of  the  proceedings  in  his  own  Court ;  and  that 
he  should  complain,  if  he  had  ground  of  complaint,  to  the  High  Court  of  the  supposed 
mala  praxis  of  a  Practitioner  over  whom  lie  had  no  direct  power  ;  but  who,  bv 
virtue  of  being  an  Advocate  on  the  Rolls  of  the  High  Court,  had  the  right  of  appear- 
[278]-ing  in  the  Lower  Court:  and  their  Lordships  are  of  opinion,  that  the  High 
Court  was  perfectly  justified  in  taking  action  on  that  report  and  complaint,  by 
calling  upon  Mr.  Newton  to  explain  his  conduct. 

Whether  it  would  not  have  acted  more  regularly  if  it  had  placed  the  conduct  of 
the  further  proceedings  against  Mr.  Newton  in  the  hands  of  a  third  party,  is  another 
question.  But  the  Judges  have  stated  that  ihey  had  not  the  means  of  doing  so,  and 
their  Lordships  must  accept  that  statement  ;  and  they  are  dis|iosed  to  think  that  even 
on  the  authority  of  the  case  cited,  the  omission  to  do  this  is  not  a  fatal  objection 
to  the  subsequent  proceedings. 

Their  Lordshi]is,  however,  cannot  but  regret  that  the  learned  Judges  of  the  High 
Court,  acting  on  Letters  which  came  to  their  knowledge  in  the  cour.se  of  the  first 
incjuiry.  should  have  thought  fit,  on  the  instant  and  without  further  inquiry,  to  frame 
new  charges  against  Mr.  Newton,  and  thus  assume  the  functions  of  Accuser  and 
Judge.  A  very  strong  and  clear  case  may  arise,  in  which  such  a  cour.se  would  be 
pi.stified.  But  the  inconvenience  of  it  is  great ;  and  the  more  manifest  in  the  present 
case,  inasmuch  as  the  learned  Judges  found  themselves  obliged,  in  all  but  one 
instance,  to  abandon  the  charges  which  they  themselves  had  on  the  first  impression 
suggested  and  framed. 

Their  Lordships  have  deemed  it  right  to  make  these  observations  on  the  questions 
uf  form  which  have  been  raised  before  them.  To  decide,  however,  such  a  case  as  this 
upon  a  question  of  form,  would  be  far  from  satisfactory  ;  and  they,  therefore,  proceed 
to  consider  it  upon  its  merits. 

They  are  relieved  from  the  necessity  of  considering  [279]  any  but  the  two 
charges  upon  which  Mr.  Newton  was  finally  suspended.  Of  the  second  of  the  original 
charges  he  was  acquitted  on  the  first  proceeding  against  him.  Of  all  but  two  of  the 
ciiarges  embraced  in  the  Order  of  the  13th  of  August,  1870,  he  was  also  acquitted, 
the  Court  being  of  opinion  that,  though  the  conduct  inq^uted  to  Mr.  Newton  by  those 
charges  may  have  been  inconsistent  with  the  rules  and  traditions  which  regulate  the 
ciinduct  of  Barristers  in  this  Country,  and  may  not  have  been  altogether  unobjec- 
Ijonable  even  in  India,  it  did  not  amount  to  that  mnlapraxu  on  which  the  Court, 
having  regard  to  the  position  and  functions  of  an  Advocate  in  fhe  North-West 
Provinces,  could  fairly  found  any  proceeding  of  a  penal  character. 

Their  Lordships  propose  to  deal  fir.st  with  the  last  of  the  two  charges  which  the 
High  Court,  thought  were  established  against  Mr.  Newton,  viz.,  that  of  having 
niunselled  Mrs.  Saunders  to  write  to  Messrs.  Gillanders,  Arbuthnot,  and  Co.,  the 
Letter  of  the  Ifth  of  April,  1870. 

The  facts  admitted  or  proved  concerning  this  Letter  are  as  follows:  — 

Mrs.  Saunders  was  a  native  woman  who,  after  ctjhabiting  for  several  years  with 
Mr.  George  Saunders,  an  Indigo  planter,  in  the  AUyghur  District,  had  been  married 
by  him  some  time  before  his  death.  The  date  of  this  marriage  is  now  ascertained 
to  have  been  the. 17th  of  Octolier,  1856.     T'nder  the  Will  of  her  deceased  Husband 
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she  seems  to  have  been  tenant  for  life  of  his  Indigo  Factory  and  other  property.  She 
had  several  children  In-  him.  horn  either  before  or  after  the  marriage.  One  of  them 
was  a  Son.  Paterson  Tandy  Saunders,  who,  under  his  Father's  Will,  [280]  oi  other- 
wise, was  possessed  of  several  Government  notes  aggregating  Rs.  14,000.  Another 
was  a  Daughter  who  had  been  married  tirst  to  a  person  of  the  name  of  Nichterlein; 
and  afterwards,  after  having  been  sued  by  him  for  breach  of  promise  of  marriage, 
to  a  Mr.  Kelly.  George  Saunders  had  been  indebted  to  Mr.  Nichterlein's  estate,  which 
was  in  the  hands  of  the  Aduiinistrator-General  Mrs.  Nichterlein,  before  her  sceond 
marriage,  had  made  a  gift  of  her  share  of  this  debt  to  her  Mother,  or  to  her  Father's 
estate  ;  but  tins  gift  was  disputed  by  her  second  Husband  ;  and  the  original  debt,  and 
the  effect,  of  Mrs.  Nichterlein's  gift,  appear  to  have  been,  at  the  beginning  of  1870, 
subjects  of  pending  or  contemplated  litigation.  Mrs.  Saunders  had  likewise  a  cross 
claim  against  Nichterlein's  estate  for  the  proceeds  of  indigo  of  a  former  season. 

On  the  loth  of  December,  1869,  Paterson  Tandy  Saunders  died,  under  age  and 
unmarried.  Shortly  after  his  death,  and  on  the  10th  of  January,  1870,  Mr.  Newton, 
who  had  acted  in  at  least  one  lawsuit  on  behalf  of  Mr.  George  Saunders,  and  appears 
to  have  kept  up  friendly  relations  with  the  family,  wrote  to  Mrs.  Saunders  condoling 
with  her  on  the  death  of  her  Son,  and  volunteering,  if  he  were  not  then  retained,  to 
act  for  her  in  that  matter,  some  advice  cqncerning  the  litigation  between  her  and  the 
Administrator-General. 

It  further  appears,  that  she  was  then  pressed  for  money,  and  that  she  required 
funds  both  for  the  purposes  of  the  Indigo  Factory,  and  for  carrying  on  the  suits 
pending  or  about  to  be  commenced,  and  that  in  respect  to  the  latter  Mr.  Newton  was 
to  receive  certain  fees.  In  these  circumstances  she,  under  the  [281]  advice  of  Mr. 
Newton,  wrote  and  sent  to  Messrs.  Gillauders,  Arbuthnot,  and  Co.,  Merchants  of 
Calcutta,  the  following  Letters: — "  Coel  Factory,  AUyghur,  14th  April,  1870.  Dear 
Sirs, — ^With  reference  to  your  kind  offer  to  advance  money  for  the  coming  Indigo 
season,  I  write  to  inquire  whether  you  would  place  at  my  disposal  Rs.  P)0,000.  On 
hearing  from  you  I  will  commence  my  Indigo  advances." 

On  the  first  inquiry,  that  of  July,  1870,  it  came  out  on  the  evidence  of  Miss 
Hills,  the  Governess  and  amanuensis  of  Mrs.  Saunders,  that  if  any  money  had  been 
received  from  Gillanders.  Arbuthnot,  and  Co.,  Mr.  Newton's  fees  would  have  been 
paid. 

Messrs.  Gillanders,  Arbuthnot,  and  Co..  however,  declined  to  make  any  advance, 
and  nothing  came  of  the  application  to  them. 

The  Judges  of  the  High  Court,  nevertheless,  saw  fit  to  make  this  transaction 
matter  of  charge  against  Mr.  Newton.  The  view  of  it  which  they  took  when  they 
framed  the  charge  in  respect  of  it,  which  is  contained  in  the  Order  of  the  1.3th  of 
August,  1870,  was  thus  stated  by  the  acting  Chief  Justice: — "  Again  you  induced  an 
uneducated  woman  whom  you  were  advising,  whether  wisely  or  unwisely  matters 
not,  to  carry  on  certain  litigation,  whereby  you  hoped  to  secure  to  yourself,  what  I 
must  call,  under  the  circumstances,  the  exorbitant  fee  of  Rs.  3800,  to  write  to  a 
Calcutta  firm  a  Letter  drafted  by  you,  containing  a  false  assertion,  whereby  that 
firm  was  to  be  induced  to  advance  to  Mrs.  Saunders,  f.ir  the  purposes  of  her  Indigo 
Factory,  certain  moneys,  and  which  moneys  that  firm  would  naturally  consider  was 
to  be  employed  for  the  legitimate  purposes  of  the  Factory,  whereas  a  large  portion 
was  to  be  paid  to  you  for  the  [282]  purposes  of  carrying  on  litigation.  It  is  abun- 
dantly clear  that  Gillanders,  Arbuthnot,  and  Co.,  had  never  promised  to  advance 
moneys  to  Mrs.  Saunders.  That  Lady,  from  her  manner  to-day,  we  cannot  doubt, 
had  never  heard  their  names  before.  The  Court  cannot  but  come  to  the  conclusion 
that  the  statement  made  in  the  Letter  to  Gillanders,  Arbuthnot,  and  Co.,  as  to  their 
previous  offer  of  assistance,  was,  to  your" knowledge,  false,  and  that  it  was  made  for 
the  purpose  of  obtaining  money  to  pay  your  fees." 

When,  however,  cause  was  shown  against  the  rule,  it  came  out  that  Mrs.  Saunders, 
so  far  from  having  never  heard  the  names  of  Messrs.  Gillanders,  Arbuthnot,  and  Co., 
had  been  in  correspondence  with  them  at  various  times  between  the  years  186fi  and 
1870,  and  had  had  various  business  transactions  witli  them,.  It  was  further  urged,  that 
che  assumption  that  Gillanders,  Arbuthnot,  and  Co.  had  ofi'ered  to  advance  njoney 
tc_  Mrs.  Saunders,  if  erroneous,  had  deceived,  and  could  deceive,  nobody.  And  the 
High  Court  in  its  final  judgment  of  the  27th  of  August,  1870,  expressed  its  willing- 
ness to  assume  "  That  it  was  from  information  given  him  bv  Mrs.  Saunders,  that 
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lit  (Mr.  Newioii)  introduced  the  passage  relating  to  a  former  offer  of  advances."  The 
gist,  therefore,  of  the  oiYence  iiii]nited  to  Mr.  Newton  in  respect  of  tliis  transaction 
is  reduced  to  this,  viz.,  that  he,  knowing  that  a  portion  of  the  moneys  to  be  received 
from  Gillanders,  Arbutlmot,  and  Co.  was  to  be  employed  in  iiajMiient  of  his  fees, 
drafted  for  his  Client  a  Letter  calculated  to  induce  the  firm  to  believe  that  this 
advance  was  sought  for  a  different  purpose.  It  appears  to  tlieir  Lordships,  after 
carefully  considering  all  that  is  said  of  this  matter  in  the  final  judgment  of  the 
High  [283]  Court,  that  tlie  liarsh  view  of  the  transaction  there  taken  is  not  borne 
out  by  the  facts,  and  that  the  drafting  of  the  1/etter  cannot  be  taken  to  constitute 
such  grave  professional  misconduct  as  would  justify  any  part  of  the  severe  .sentence 
passed  on  Mr.  Newton.  The  Letter  is  an  application  in  the  most  general  terms  from 
an  Lidigo  planter  for  an  advance  of  money  for  the  coming  season.  It  is  clear  that 
Mrs.  Saunders  did  want  money  for  the  purpo.ses  of  her  Factory.  Their  Lordships 
are  not  aware  that  such  an  api)lication  imjilies  any  undeitaking  that  the  money  if 
advanced  is  to  be  ear-marked;  is  not  to  be  mixed  with  the  general  funds  of  the 
Planter;  and  that  no  part  of  it  is  to  be  withdrawn,  even  temporarilj%  and  applied  to 
a  purpose  other  than  the  cultivation  or  manufacture  of  Indigo.  If  the  lender  ciiooses, 
ht  can  of  course  take  any  security  or  guarantee  he  may  think  necessary,  in  order 
to  have  the  money  set  apart  and  applied  entirely  to  the  purpose  of  producing  the 
crop  on  the  security  of  which  he  make.s  the  advance.  But  here  the  loan  was  declined. 
All  that  is  established  is,  that  Mrs.  Saunders,  pressed  for  money  to  provide  both  for 
carrying  on  her  Factory,  and  for  the  prosecution  of  a  suit  in  which  siie  may  well 
have  hoped  to  recover  further  funds,  wrote  this  Letter  under  Mr.  Newton's  dictation, 
meaning  to  apply  part  of  the  money  in  the  first  instance  to  the  payment  of  his  fees 
in  the  suit.  Looking  to  aU  that  is  established  in  respect  of  this  Letter,  and  to  the 
absence  of  any  comijlaint  on  the  part  of  any  per.son  concerning  it,  their  Lordships 
are  of  opinion,  that  the  Order  again.st  Mr.  Newton  cannot  be  maintained  on 
this  charge. 

They  next  proceeded  to  consider  the  graver  charge  [284]  against  him  of  iiaving 
mduccd  ;ir  advised  his  Client  to  indorse  the  Government  notes  as  Administratrix  of 
Paterson  Tandy  Saunders,  when  she  was  not  entitled  to  assume  that  character.  The 
facts  proved. which  jiarticularly  relate  to  this  transaction  are  as  follows:  — 

On  the  5th  of  April,  1870,  Mrs.  Saunders  wrote  to  Mr.  Newton  enclosing  one  of 
the  notes  belonging  to  the  estate  of  Paterson  Tandy  Saunders,  and  standing  in  his 
name,  being  a  note  for  Rs.  10,000,  and  asking  him  to  get  the  note  renewed  in  her 
uame,  and  broken  up  into  ten  notes  for  Rs.  1000  each.  On  the  9th  of  April,  1870, 
Mr.  Newton  wrote  to  Mrs.  Saunders  to  the  effect  that  he  had  spoken  to  Mr.  Clarke, 
the  Treasury  Officer  at  Allyghur,  who  had  informed  him  that  the  note  could  not  be 
renewed,  nor  interest  paid  upon  it.  until  she  had  taken  out  administration  to  her 
Son'.s  estate.  Tiiereupon  Mr.  Newton  was  instructed  to  make,  and  did  make,  as 
Counsel  for  Mrs.  Saunders  in  Mr.  Bramly's  Court,  the  application  for  Letters  of 
ac'ininistration  to  the  estate  of  her  deceased  Sou,  describing  him  as  a  British  sub- 
ject who  had  died  a  minor  and  intestate.  The  date  of  this  application  was  the  '2nd 
of  Ma)',  1870.  On  the  6th  of  Ma}',  the  day  before  the  usual  citations  were  issued  by 
the  Judge,  Mr.  Newton,  who  had  advanced  some  small  sums  to  Mrs.  Saunders,  re- 
ceived from  her  the  security  for  Rs.  10,000  and  two  other  Government  notes  standing 
in  Paterson  Tandy  Saunders'  name,  and  part  of  his  estate,  all  being  indorsed  by  her 
as  Administratrix  of  that  estate.  At  the  same  time  she  executed  to  him  a  receipt 
admitting  the  loan  of  Rs.  200,  and  he  executed  to  her  a  receipt  for  the  notes  ;  and 
Mii-s  [285]  Hills,  in  her  account  of  the  transaction,  has  deposed  as  follows  :  "  Mr. 
Newton  wrote  the  indorsements  in  pencil  on  the  notes,  and  told  me  to  write  it  small 
on  the  pencil  marks  ;  and  I  said  at  the  time,  '  Mrs.  Saunders  has  not  got  theadminis- 
tratrixship,  how  can  I  write  that  ?  '  and  he  said,  '  Whatever  blame  there  is  will  fall  on 
iiie.'  I  said  nothing  more.  I  then  wrote  the  indorsements.  Mrs.  Saunders  signed 
them." 

The  indorsements  were  special  to  Jlr.  Newton.  One  of  these  notes,  being  one 
for  Rs.  .'iOOO,  he  afterwards  specially  indorsed  to  the  Delhi  Bank,  and  that  Bank 
having  demanded  in  Calcutta  a  renewal  of  it,  inquiry  was  made  concerning  the 
fact  of  the  grant  of  administration  to  Mrs.  Saunders,  and  so  the  transaction  was 
brought  to  the  notice  of  Mr.  Bramly. 
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In  the  meantime  a  question  had  arisen  in  Mr.  Bramly's  Court  touching  the 
le'^itiniaev  of  Paterson  Tandy  Saunders,  and  whether  administration  of  his  estate 
ou"'ht  to  "be  j.'riinted  to  Mrs.  Saunder.s  as  his  Mother  and  next  of  kin,  or  to  the 
Administrator-General  as  representing  the  Crown.  It  appears  to  be  now  certain, 
that  Paterson  Tandy  Saunders  was  Ixirn  out  of  wedlock;  but  it  is  suggested  on 
belialf  of  Mr.  Newton  that  he  might,  nevertheless,  as  the  Son  of  a  Scotchman 
retaining  his  domicil  though  resident  in  India,  have  been  made  legitimate  per 
sitbsequttu  matrimonmm. 

Their  Lordships  think  that  it  is  fortunate  for  Mr.  Newton  that  the  determination 
of  this  case  does  not  depend  upon  this  point.  If  it  appeared  that  Mr.  Newton, 
knowing  that  Paterson  Tandy  Saunders  was  born  out  of  wedlock,  had  applied  for 
*  Letters  of  administration  as  if  the  deceased  had  been  born  in  [286]  wedlock,  and, 
j)ending  that  application,  had  caused  Mrs.  Saunders  to  endorse  these  Bills  in  the 
diaracter  of  Administratrix  when  she  did  not  possess  that  character,  and  had 
atempted  to  raise  money  on  them  for  Mrs.  Saunders,  in  the  expectation  that  he 
mio^ht  ultimately  succeed  in  showing  that  the  status  of  Paterson  Tandy  Saunders 
was  to  be  regulated  by  Scotch  law,  and  that  under  that  law,  though  born  out  of 
wedlock,  he  was  legitimate,  their  Lordships  are  of  opinion,  that  his  conduct  would 
have  been  almost  without  excuse.  For  the  proof  of  legitimacy  and  of  the  right  of 
Mrs.  Saunders  to  administration,  and  to  a  beneficial  interest  to  any  part  of  her 
Son's  estate,  would  in  that  case  have  depended  on  the  determination  of  a  disputable, 
and  possibly,  very  nice  question,  viz.  : — Whether  Mr.  George  Saunders,  if  his  domicil 
of  origin  were  Scotch,  had  not  lost  that  domicil,  and  acquired  an  Indian  domicil  by 
settling  as  an  Indigo  planter  in  India  and  there  dying.  In  the  cases  of  Gamphett 
V.  Camphell  (Law  Rep.  1  H.L.,  Sec,  182),  and  Munro  v.  Munro  (7  CI.  and  F.,  8i2), 
one  of  the  principal  issues  was,  whether  the  Father  of  the  person  whose  legitimacy 
was  in  question  had  retained  his  Scotch  domicil.  And  in  both  cases  the  facts  on 
which  the  issue  was  determined  were  very  different  from  those  on  which  the  like 
issue  would  have  been  tried  in  the  case  of  Mr.  Saunders. 

But,  in  truth,  this  was  not  the  defence  of  Mr.  Newton  in  the  High  Court,  nor  need 
it  be  his  defence  here.  The  case  which  he  made  there  was,  that  when  he  first  made 
the  application  for  Letters  of  administration,  and  when  he  caused  Mrs.  Saunders 
to  indorse  [287]  the  Notes,  he  did  not  know  or  believe  that  Paterson  Tandy  Saunders 
was  born  out  of  wedlock ;  and,  therefore,  had  good  reason  to  believe  that  in  a  few 
days  she  would  possess  the  character  which  the  indorsement  attributed  to  her. 
And  this  fact  has  been  found  in  his  favour  by  the  High  Court.  On  the  occasion  of 
the  first  hearing  the  acting  Cliief  Justice  says: — "  When  you  procured  your  Client 
to  sign  the  promissory  notes  as  Administratrix,  you  doubtless  were  under  the  belief 
that  she  would  at  once  get  administration  granted  to  her,  and  we,  therefore,  do  not 
regard  the  act  as  so  gravely  criminal  as  it  would  otherwise  have  been.  The  opinion 
which  we  liave  formed  on  the  second  charge,  which  is  made  against  you  in  the  Judge's 
report,  that  you  possibly  were  not  aware  that  any  impediment  existed  to  the  obtain- 
ing of  the  administration  by  your  Client,  enables  us  to  assume  in  your  favour  that, 
when  you  procured  your  Client's  signature  as  Administratrix,  you  believed  that  in 
a  very  short  time  she  would  be  in  a  position  legally  to  assume  that  character  and 
make  a  good  title  to  her  Son's  property." 

If  the  High  Court  had  found  upon  sufficient  evidence  that  Mr.  Newtou  had  ad- 
vised Mrs.  Saunders  to  make  the  indorsements  as  Administratrix,  knowing  that  she 
had  no  title,  or  a  doubtful  title,  to  obtain  the  grant  of  letters  of  administration, 
their  Lordships  would  have  felt  that  the  sentence  upon  Mr.  Newton  ought  to  be 
confirmed.  But  the  finding  of  the  High  Court  negatives  this  knowledge  :  and  upon 
this  finding  of  the  High  Court,  their  Lordships  feel  that,  ahhough  in  this  matter 
Mr.  Newton  has  been  guilty  of  a  grave  irregularity,  which,  in  their  opinion,  is  well 
deserving  of  censure,  he  has  been  acquitted  of  having  [288]  acted  with  the  malm 
animus  whicli  is  a  necessary  ingredient  in  every  fraudulent  act,  and,  therefore,  that 
his  conduct,  though  censurable,  does  not  bear  the  character  which  the  heavy  sentence 
passed  upon  him  would  stamp  upon  it.  Their  Lordships,  therefore,  however  un- 
willing to  weaken  the  hands  of  the  Courts  of  India  in  repressing  professional  mis- 
conduct and  maintaining  a  high  standard  of  honour  amongst  those  who  are  ad- 
mitted to  practice  before  them,  have  come  to  the  conclusion,  that  in  this  case,  it  is 
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their  duty  luinilily  to  advise  IIlt  Majesty  to  allow  the  a|>|ieal.  and  to  reverse  the  last 
of  the  Orders  against  which  it  is  brouudit,  and  that  in  lieu  thereof  to  order  that  the 
rule  to  show  cause  of  the  l.'5th  of  August,  1870,  be  discharged.  They  do  not  propose 
to  recommend  the  reversal  of  that  Order,  inasmuch  as  such  reversal  would  imply 
that  no  rule  to  show  cause  ought  to  have  been  made.  They  make  no  order  or  re- 
commendation as  to  costs. 

[Mews'  Dig.  tit.  INDIA  :  3.  Legal  Decisions.     S.C.  8  Moo.  I'.C.  (N.S.)  202  ;   I..H.  1  P.C. 
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[289]  JUGGUT  MOHINI  DOSSEE,  and  Others —Appelhnts ;  MUSSUMAT  SOK- 
HEEMONEY  DOSSEE,  and  Others.— Respoiidents*  [Nov.  22  and  2;!.  1871]. 

On  appeal  from  t/ie  Hiijh  Court  of  Judiratrn-e.  at  Fort  WiUlaiii,  Ji<  iii/al. 

Suit  for  possession  of  lands  dedicated  to  the  religious  service  of  a  family  Idol, 
and  for  the  appointment  as  Sabaet,  or  Manager  of  the  religious  endowment, 
under  a  Deed  of  dedication;  against  a  party  in  cessession,  claiming  title  as 
a  bona  fide  Purchaser  for  value,  without  notice  of  the  alleged  trust,  whose 
title,  however,  was  derivable  through  the  Deed  of  dedication  :  held  wrongly 
dismissed  by  the  Court  below,  the  Purchaser  proceeded  against  having  had 
sufficient  notice  to  throw  upon  him  the  onus  of  proving  exemption  from  the 
religious  trusts  in  the  lands,  which  he  had  failed  to  do. 

This  was  an  appeal  from  a  decree  of  a  division  Bench  of  the  High  Court,  whereby 
the  appeal  of  the  Appellants  from  a  decree  of  the  Judge  of  East  Burdwan,  was 
dismissed. 

The  facts  of  the  case  and  the  evidence  (except  that  the  lands,  the  subject  of  dis- 
jiute,  were  different  and  were  situate  within  another  jurisdiction)  were  identical 
with  those  of  the  appeal  of  the  present  Respondents,  otlier  than  the  Respondent, 
Kalidoss  Chunder,  which  appeal  was  dismissed  by  Her  Majesty  in  Council  in  1869 
(see  13  Moore's  Ind.  App.  Cases,  270). 

[290]  In  that  case  the  Respondents,  except  Kalidoss  Chunder,  sued  to  recover 
]iossessi(in  of  four-fifths  of  certain  lands  lying  within  the  jurisdiction  of  the  Civil 
Court  of  Zillah  Beerbhoom,  from  Hurreenath  Roy,  the  original  Plaintiff  in  this 
suit,  since  deceased,  the  predecessor  in  estate  of  the  Appellant  and  his  lessees  and  the 
vendees  of  parts  thereof,  on  the  allegation  that  the  lands  though  ostensibly  given 
to  the  Father  of  Hurreenath  for  his  own  use  by  a  petition  executed  in  the  Beydi 
year  1229,  a.d.,  1813,  by  five  Brothers  who  then  represented  the  joint  family,  had 
not  in  fact  passed  to  him,  but  had  continued  to  be  joint  down  to  the  Bengali  year 
1245,  A.D.,  1820,  when  a  second  partition  was  made,  and  the  lands  were  set  apart  for 
the  maintenance  of  the  worship  of  the  joint  family  Idols,  and  the  Plaintiff'  sought  in 
that  suit,  on  the  ground  of  the  first  partition  having  been  inoperative,  and  the 
second  operative,  that  as  to  their  four-fifths  in  the  lands  so  dedicated,  the  leases  and 
sales  eft'ected  by  Hurreenath  Rov  should  be  set  aside  and  possession  given  to  the 
Plaintiff's. 

The  Defendant,  Hurreenath  Dntt,  in  that  suit  asserted  that  the  first  partition 
was  in  all  respects  bonO'  fide,  and  was  given  full  eft'ect  to.  and  that  the  alleged  second 
|iartition  was  a  mere  fraudulent  device  and  fabrication. 

In  the  present  case  Hurreenath  Dutt  was  the  Plaintiff',  and  the  Plaintiffs  in  the 
other  suit  Defendants.  Tlie  Plaintiff's'  suit  was  framed  to  get  rid  of  various 
alienations  by,  and  dealings,  of  the  Defendants,  with  certain  other  lands  situate  in 
East  Burdwan  which  were  admitted,  by  the  partition  of  1229,  and  previous  Deeds  of 

*  Present :   Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 

■William  Colvile,  the  Right  Hon.  Sir  Robert  Phillimore  (.ludge  of  the  High  Court  of 
Admiralty),  and  the  Right  Hon.  Sir  Montague  Edward  Smith.  Assessor. — The 
Right  Hon.  Sir  Lawrence  Peel. 
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dedication,  whicli  that  [291]  partition  confirmed  and  gave  effect  to,  to  have  beeu 
set  apart  for  the  maintenance  of  the  joint  family  worship,  and  sought  to  have  the 
Plaintiffs'  share  in  the  lauds  so  dedicated,  m^de  over  to  him  to  maintain  pro  tanto 
for  tiie  purposes  of  the  family  worship. 

The  Defendants'  answer  set  up  precisely  the  same  case  as  their  plaint  in  the 
other  suit,  viz.,  that  the  partition  of  1245  B.  E.,  had  altered  the  disposition  of  the 
family  property  made  by  the  former  partition  and  the  previous  endowment  Deeds, 
and  that  the  estate  though  dedicated  for  family  worship  by  the  first,  had  been 
desecrated  by  the  second  partition,  and  passed  thereunder  to  two  of  the  Defendants 
for  their  separate  use. 

Tlie  general  issue  was  the  same  in  botli  suits,  namely,  whether  the  partition 
took  place  in  1229  or  1245. 

The  suit  out  of  which  this  appeal  arose,  was  instituted  by  Hureenath  Dutt,  about 
five  months  after  the  institution  of  the  other  suit,  in  which  he  was  made  a  De- 
fendant against  the  Sokheenioney  Dossee,  Brijnath  Dutt  Boicoont  Xath  Dutt, 
Bindooljosini  Dossee,  Puddabutty  Dossee,  who  represented  four  out  of  the  five 
Brothers  who  had  originally  formed  the  joint  family,  and  the  Respondents,  Kali- 
doss  Chunder  and  Ramruttun  Mittra  alienees  of  lot  Pilkhundee.  The  subject  of 
the  suit  were,  first,  the  lands  of  lot  Pilkhundee:  second,  certain  Lakhiraj  lands 
detailed  in  the  schedule  to  the  plaint  ;  third,  the  surplus  proceeds  of  sale  of  lot 
Mohunpore,  which  had  been  sold  for  arrears  of  revenue,  and  which  the  Plaintiff 
alleged  had  been  received  and  appropriated  by  the  Respondent,  Sokheemoncy 
Dossee  :  and  fourth,  the  ornaments  and  furniture  of  the  Idols. 

[292]  The  case  for  tlie  Appellants  was  confined  to  the  firl^t  and  second  subjects, 
namely,  Pilkhundee  and  tlie  Lakliiraj  dedicated  lands,  it  having  been  founded  by 
the  Courts  below,  that  the  evidence  was  insufficient  to  establish  a  charge  of  waste  or 
breach  of  trust  against  the  Defendants,  as  to  the  third  and  fourth  subjects  of  claim. 

As  to  Pilkhundee  and  the  Lakhiraj  lauds,  the  Plaintiff",  by  his  plaint,  prayed 
that  as  they  had  been  by  the  partition  of  1229  and  the  previous  Deeds  of  dedica- 
tion of  1220  and  1227  validly  dedicated  and  entrusted  to  the  management  of  the 
deceased  Husband  of  the  Defendant,  SokJieemoney  Dossee,  Manickram  Dutt,  as 
Sebaet  on  behalf  of  the  joint  family,  on  whose  death  they  had  come  to  her  as  his 
Widow  impressed  with  the  same  trusts,  and  as  she  had  subsequent!}-  repudiated  the 
trust  and  asserted  her  own  separate  rights  as  to  the  Lakliiraj  lands  which,  on 
their  being  resumed  by  the  Government  as  invalid  Lakhiraj,  had,  on  her  application 
and  contrary  to  the  objection  of  the  Plaintiff,  been  resettled  with  her  as  her  own, 
and  as  the  Defendant.  Puddabutty,  the  Widow  of  the  deceased  Gopeenath,  the 
youngest  Brother  of  the  four  Brothers  of  Manickram,  had  set  up  certain  fabricated 
and  false  conveyances  of  Pilkhundee,  l)y  the  last  of  which  it  purported  to  have  passed 
to  the  Defendant  (the  Respondent),  Kalidoss  Chunder,  a  stranger  to  the  family, 
from  the  Defendant,  Ramruttan  Mittra,  an  alleged  Purchaser  from  Puddabutty, 
who  was  again  alleged  to  have  purchased  the  lot  with  her  Stridhun  from  her 
Husband.  Gopeenath  (to  whom  it  was  alleged  to  have  passed  as  his  separate  pro- 
perty under  the  second  partition),  the  illegal  and  fraudulent  dealings  by  the 
Defendants,  with  the  joint  endowed  property,  [293]  should  te  set  aside  and  pos- 
session should  be  given  to  Plaintiff'  of  his  share,  viz.,  one-fifth  of  those  properties, 
he  being  "  willing  to  conduct  in  person  tlie  Shebathee  business  to  that  extent. 

The  Defendants,  Sokheenioney,  Puddabuttee,  Brijonath  and  Boikantnath,  by 
their  joint  answer  admitted  the  execution  of  the  earlier  Deed  of  partition  and  the 
Deeds  of  endowment,  that,  under  those  Deeds,  Pilkhundee  and  the  Lakhiraj  in 
dispute  had  been  dedicated,  as  stated  by  the  Plaintiff,  alleged  that  by  the'  second 
Deed  of  the  partition  of  1245,  the  earlier  disposition  of  those  properties  had  beeu 
done  away,  and  that  Pilkhundee  liad  fallen  to  the  share  of  Gopeenath,  who  sold  it 
to  his  Wife,  the  Respondent,  Puddabutty,  for  a  consideration  paid  out  of  her 
Stridhun,  and  that  she  had,  on  the  25th  of  Fulgoon,  1248  (March,  1842),  sold  the 
same  to  the  Defendant,  Ramruttun  Mittra,  who  afterwards  sold  it  to  Kalidoss 
Chunder. 

As  to  the  Lakhiraj  lands,  the  Respondent,  Soklieemoney  Dossee  alleued  that. 
though  dedicated  by  the  earlier  Deeds  for  the  worship  of  the  family  Idols,  they 
were  not  so  by  that  of  1245.  and  that,  having  Ijeen  resumed  and  settled  bv  Govern- 
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ment  with  Ijer  in  1250  (1843),  the  Plaiuliti's  ilaim  thereto  was  i)arred  both  by  the 
ordinary  Law  of  limitation,  by  twelve  years'  adverse  possession,  and  also,  under  tlie 
special  Law  of  limitation  provided  l>y  Act,  No.  XIII.  of  IMH. 

Tlie  Defendant,  Kalidoss  Chiinder,  set  up  the  same  defence  as  to  Pilkliundce. 
and  took  his  stand  on  the  second  partition,  having  given  Pilkhundee  to  G()|)eenalh. 

The  Defendant,  Kamruttun  Mittra,  disclaimed  all  interest  in  the  subject  of  tlie 
suit,  but  supported  the  [294]  contention  of  the  other  Defendants  as  to  the  second 
partition  overriding  the  first. 

The  evidence  put  in  on  either  side  was  ahiiost  identical  with  that  in  the  first  suit. 

The  Plaintiff  examined  Witnesses,  who  proved  that  the  Respondent,  Sokhee- 
money  Dossee,  continued,  as  alleged  by  the  Plaintiff,  to  maintain,  as  Sebaet,  the 
worship  after  her  Husliand's  death  for  several  years  of  the  rents  of  the  Lakhiraj 
and  other  endowed  property,  and  that  there  was  no  such  approi)riation  to  Iter  own 
>-ecular  purposes  as  was  alleged  by  the  Defendants. 

The  Deed  of  sale  from  Raniruttun  to  Kalidoss  Chunder,  dated  the  23rd  Bahadoor, 
1261  (September,  1854).  recited  the  second  partition  as  the  Ijasis  of  the  Vendor's 
title,  and  stated  it  to  have  been  effected  by  the  five  Brothers,  Manickiani,  Sum- 
boonath,  Bishonath,  Kashinath,  and  Gopeenath. 

On  the  30th  of  March,  1860,  the  Judge  of  East  Burdwan  (Mr.  H.  M.  Keid),  dis- 
missed the  Plaintiff's  suit  with  costs.  The  judgment,  and  the  findings  were  to  this 
effect: — That,  as  to  the  Lakhiraj  lands  resumed  and  settled  with  the  Respondent, 
Sokheemoney  Dossee,  the  Plaintiff  was  barred  both  by  the  ordinary  law  of  limita- 
tion and  also  by  the  special  law  of  limitation  under  Act,  No.  XIII.  of  1848 ;  that  as  to 
Pilkhundee,  he  was  not  so  barred,  because  the  Defendants  had  shown  no  adverse 
possession  in  Ramruttun  before  1853,  or  in  any  other  Defendant,  and  that  it 
appeared  that  Sokheemoney  Dossee,  even  up  to  the  date  of  the  suit  had  been  asserting 
her  possession  as  Sebaet  ;  that,  on  the  merits,  'the  second  partition  was  proved 
against  tlie  Plaintiffs  by  his  own  admissions  and  those  of  Ids  co-sharers,  i.e.,  the 
Defendants  ;  that,  though  Kalidass  Chuiider  had  failed  to  produce  or  [295]  prove 
his  Vendor's  title  Deeds,  yet  that  the  absence  of  all  those  documents  was  compen- 
sated by  the  admissions  of  the  Defendants,  that  such  Deeds  had  l.ieen  executed,  and 
accordingly  the  Judge  held  under  the  second  issue,  that  Pilkhundee  had  been  the 
private  property  of  Gopeenath,  and  was  purchased  from  him  by  his  "Wife,  Pudda- 
butty,  with  her  own  funds,  and  was  sold  by  her  to  Ramruttun,  by  whom  it  was  again 
sold  to  Kalidoss  Chunder. 

On  the  20th  of  June,  1860,  the  Plaintiff,  Hurreenath.  having  died  pending  the 
suit,  his  Son  and  heir,  Mohendurnath  Dutt,  and  tlie  Appellant,  Juggut  Mohini 
Dossee,  the  Widow  of  another  Son  of  Hurreenath,  and  Guardian  of  his  minor  Sons, 
filed  their  memorandum  of  appeal  in  the  Higli  Court  from  this  decree. 

The  appeal  was  heard  before  the  Judges  of  the  Division  Bench  (Messrs.  Kemp 
and  Caurijbell),  who  difl'ered  in  opinion,  and  in  consequence  the  appeal  was, 
according  to  the  practice  of  the  High  Court,  dismissed  on  the  15th  of  April,  1863. 

Justice  Kemp  was  of  opinion,  that  the  tirst  partition  of  1229,  and  the  preceding 
endowments  were  bona  fide  and  the  endowments  real;  that  the  alleged  partition  of 
1245  was  not  bo7ia  fide  and  its  execution  was  not  proved,  and  that  there  was  no 
evidence  of  any  admission  of  it  by  Hurreenath's  Father  or  by  Hurreenath  himself, 
and  that,  therefore,  the  estate  of  Pilkhundee  being  endowed,  the  alienations  of  it 
were  invalid  and  must  be  set  aside.  That,  as  to  limitation  afl'ecting  the  claim  of 
Pilkhundee,  there  was  no  proof  of  any  sale  to  Puddabuttj^  from  Gopeenath,  or  of 
her  having  Stridhun  wherefrom  to  pay  the  purchase-monej',  or  of  any  sale  to  or 
real  possession  by  Raniruttun,  and  that  the  alleged  purchases  were  invalid,  benamee 
and  fraudulent,  and  that  there  [296]  had  been  no  bona  fide  adverse  possession.  That, 
as  to  the  Lakhiraj  lands  resumed  and  settled  with  Soklieemoney  Dossee,  such 
settlement  liaving  been  made  with  her,  not  as  Sebaet,  liut  in  her  own  right,  and 
more  than  three  years  before  the  institution  of  this  suit,  the  Plaintift"'s  claim  was 
barred  under  the  provisions  of  Act,  No.  XIII.  of  1848.  That  the  Plaintiff  was  not 
entitled  to  be  appointed  Sebaet,  and  that  the  relief  to  which  he  was  alone  entitled 
was  to  have  a  declaration  made  that  the  alienation  of  Pilkhundee,  which  was  an 
endowed  estate,  was  invalid  and  void. 

Justice  Campbell  was  of  opinion,  that  though  the  parties  alleging  the  partition 
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of  1245  had  not  fully  proved  it,  and  much  doubt  might  be  cast  on  the  character 
of  thiit  Deed,  yet  the  onus  was  on  the  Plaintiff,  and  he  had  not  disproved  that  Deed, 
which  had  been  in  existence  for  several  years,  and  the  possession  under  it,  and 
which  it  was  "  probable  that  at  one  time  Bissonath  had  consented  to.  although 
Hurreenath  never  did."  And  he,  therefore,  was  of  opinion,  that  the  appeal  should 
be  dismissed,  consequently,  the  decree  of  the  Court  below  was  affirmed. 

The  api)eal  was  from  this  decree. 

Sir  H.  Palmer,  Q.C.,  and  Mr.  Doyne,  for  the  Appellants,  insisted,  that  it  having 
been  decided  in  the  former  appeal,  Maharanee  Shibessoiiree  Delia-  v.  Mothooran-nth 
Ac/uirjo  (l.'i  Moore's  Ind.  App.  Cases,  270),  that  the  partition  took  place  in  1229, 
and  not  in  1245,  that  question  was,  so  far  as  concerned  the  Respondents  who  were 
before  the  Court  in  that  case  concluded,  and  as  regarded  the  Respondent,  Kalidoss 
Chunder,  the  Ikdui  fide  and  effect  of  the  former,  and  the  fraud  and  want  of  proof 
of  the  latter,  [297]  was  clear  and  well  established.  That  Mr.  Justice  Campliell  was 
in  error  in  holding,  that  the  onus  of  disproving  the  second  partition  was  on  the 
Plaintiff.  That  the  partition  of  1229  and  the  continuing  endowment  of  Pilk- 
hundee  having  been  established,  the  sale  of  it  as  private  property  to  the  Respondent, 
Kalidoss  Chunder,  even  if  proved  to  have  taken  place,  which  they  submitted  had 
not  Ijeen  done,  was  wholly  invalid,  Elberling  on  Inheritance,  96,  and  should  be  set 
aside,  as  held  by  Mr.  Justice  Kemp.  That,  as  regarded  the  resumed  and  resettled 
Lakhiraj  lands,  the  judgment  of  both  the  Judges  of  the  Division  Bench  were 
erroneous,  the  Plaintifl"s  right  to  relief  not  being  at  all  barred  under  the  pro- 
visions of  Act,  No.  XIII.  of  1848,  as  those  provisions  related  merely  to  the  right  of 
possession,  and  not  to  cases  of  trust  and  title,  such  as  the  present  suit.  That,  as 
regarded  so  much  of  the  lands  now  claimed  as  might  m  the  opinion  of  their  Lord- 
ships continue  to  be  impressed  with  the  religious  trust,  the  Appellants,  as  represent- 
ing the  only  branch  of  the  family  who  had  sought  to  maintain  the  trust,  were 
entitled,  at  least  so  far  as  regarded  their  own  share,  and  in  the  like  manner  as 
was  asked  by  the  Respondents  in  the  former  appeal  Case,  to  possession  as  Sebaets. 

Mr.  Leith,  for  the  Respondent,  Kalidoss  Chunder,  submitted,  first ;  that  the 
judgment  of  the  Lower  Court  was  right  in  deciding  that  the  Plaintiff'  (on  whom 
the  onus  lay)  had  failed  to  prove  his  alleged  title  to  the  lands  in  suit,  and  that  the 
judgment  of  Mr.  Justice  Campbell,  in  tlie  High  Court,  rightly  affirmed  that  decision. 

Second;  that  the  judgment  of  the  Lower  Court  was  also  right  in  holding  that 
the  Respondent,  [298]  Kalidoss  Chunder,  had  sufficiently  proved  his  title  to  the 
lands  in  question. 

Third;  that  the  execution  and  validity  of  the  Deed  of  partition  of  21st  Srabun, 
1245,  as  well  as  the  separate  and  exclusive  possession  and  enjoyment  of  the  lands 
by  that  Respondent,  and  those  from  whom  he  derived  title,  were  sufficiently  proved. 

Fourth ;  that  the  Plaintiff,  as  well  as  his  Father,  under  whom  he  claimed  title 
as  heir,  had  so  far  acquie.sced  in  the  Deed  of  partition,  and  allowed  the  several 
members  of  the  family,  and  also  third  parties,  including  the  Respondent,  to  deal 
with  separate  portions  of  the  property  comprised  therein  for  valuable  consideration 
on  the  footing  of  the  validity  thereof,  that  even  if  such  Deed  had  been  originally 
not  binding  upon  him,  he  could  not  now  be  allowed  to  impeach  the  possession  of  the 
Respondent,  who  claims  thereunder,  and 

Fifth  ;  that  it  was  established  by  the  Decrees  in  other  suits,  and  the  other  docu- 
mentary as  well  as  the  oral  evidence  produced  in  this  suit,  that  the  Respondent,  and 
those  through  whom  he  derived  title,  had  been  in  continuous  beneficial  jwssession, 
as  owners  of  the  lot  Pilkhundee,  under  a  title  adverse  to  that  set  up  by  the  Plaintiffs, 
for  a  period  of  more  than  twelve  years  preceding  the  institution  of  this  suit,  and 
that  therefore  the  Plaintiff's  suit  was  barred  by  the  Act  of  Limitation,  No.  XIIL 
of  1848. 

Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  Sir  Robert  Phillimore  (Dec.  9th,  1871).— This  is  an  appeal  from  a 
Decree  passed  by  Mr.  Justice  Kemp  and  Mr.  Justice  Campbell,  forming  a  Division 
Bench  of  the  High  Court  of  Calcutta,  atfirm-[299]-ing  a  decree  of  the  Judge  of 
East  Burdwan,  by  which  the  suit  of  the  Plaintiff,  now  represented  by  the  Appellants, 
was  dismissed. 
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The  Judges  of  the  High  Court  differed  in  opinion  on  tlie  effect  of  the  evidence; 
Mr.  Justice  Kemp  expressed  his  opinion  in  favour  of  the  Plaintiff  as  to  part  of  the 
relief  which  was  prayed  against  Ralidoss  Chuiider,  the  only  Respondent  who  appears 
iiu  this  appeal,  but  as  the  Judges  were  not  unanimous,  the  decision  given  in  the 
Court  of  First  Instance  stands  unreversed. 

The  Plaintiff's  suit  was  for  possession,  hut  not  for  possession  in  tlie  ordinarj- 
character  of  proprietor  of  lands;  he  made  title  to  tlie  posse.ssion  of  these  lands,  for 
which  he  sued  on  this  special  ground,  that  they  iiad  licen  dedicated  to  the  religious 
.service  of  the  family  Idols,  by  virtue  of  two  Instruments  of  dedication  in  the 
(^hristian  years  1813  and  1820,  which  still,  at  tlie  time  of  tlie  suit,  impressed  on 
the  lands  a  trust,  which  by  his  suit  he  sought  to  have  declared.  This  was  the 
foundation  and  main  character  of  his  claim,  though  somewhat  inconsistently  witii 
the  nature  of  the  dedication,  he  sued  for  a  certain  proportion  only,  as  though 
the  suit  had  been  one  in  respect  of  private  interest.  The  Court  could  not  have  so 
dealt  with  the  possession,  under  these  iiLstruments  of  dedication. 

He  asked  also  to  be  appointed  Sebaet,  or  Manager  of  the  lands  so  dedicated. 
His  plaint  embraced  other  charges  of  breach  of  trust,  relating  to  other  properties, 
which  are  no  longer  insisted  on.  The  properties  which  this  appeal  relates  to  are 
one  lot  called  Pilkhundee,  to  which  Res])ondent  makes  title  as  a  Purchaser,  bona 
fide,  for  value  without  [300]  notice,  and  certain  other  lands  enumerated  in  a 
schedule  to  the  plaint,  which  were  once  claimed  to  be  held  as  Lakhiraj,  were  resumed 
by  the  Government  as  held  under  an  invalid  Lakhiraj  title,  and  were  permanently 
settled  for  with  Government  by  Soklieemoney  Dossee.  The  appeal  again.st  her 
was  lieard  ex  parte.  All  these  properties  were  comprised  in,  and  dedicated  by,  the 
two  instruments  of  dedication  before  mentioned. 

The  lir.st  Sebaet  was  the  Husband  of  Sokheemouey,  and  after  his  death  she 
held  a  portion  at  least  of  the  dedicated  lands  by  the  title  of  Sebaet  in  succession  to 
her  Husband.     Notice  of  the  trust,  if  it  be  valid,  is  clearly  established  against  her. 

Her  claim  as  to  the  lands  resumed,  is  advanced  under  her  settlement  with  the 
Government,  the  nature  and  effect  of  which  will  be  subsequently  considered. 

The  title  of  Kalidoss  Chunder  to  lot  Pilkhundee  is  derived  through  successive 
alleged  alienations  under  a  Deed,  which  will  be  described  as  a  second  Deed  of 
partition,  by  which,  as  he  contends,  a  valid  partition  of  the  family  property  was 
first  constituted. 

He  admits  that  a  Deed,  purporting  to  be  one  of  partition  between  the  five  Brothers 
who  constituted  the  joint  family,  had  been  executed  some  years  before,  and  that 
the  dedication  insisted  on  by  the  Plaintiff  had  been  in  fact  made  under  those  instru- 
ments of  dedication  before  mentioned,  but  he  seeks  to  avoid  the  effect  of  all  upon 
the  same  grounds  which  were  unsuccessfully  advanced  on  the  case  lately  decided 
by  their  Lordships  on  appeal  {Maharanee  Slribesouree  Debia  v.  Mothoornnath 
Ac/iarjo,  1.3  Moore's  Ind.  App.  Cases,  270),  when  the  earlier  Deed  was  [301]  estab- 
lished as  the  valid  deed  of  partition  of  the  family  property.  This  decision,  which 
is  partly  stated  in  the  Appellant's  case,  and  which  was  read  in  full  on  the  argument, 
need  not  be  further  referred  to,  except  to  state,  that  the  facts  there  decided  cannot 
be  considered  to  have  been  established  against  Kalidoss  Chunder,  who  was  not  a 
party  to  that  suit.  Their  Lordships,  therefore,  will  proceed  to  consider  the  facts 
of  the  case  solely  upon  the  evidence  which  this  case  presents. 

The  nature  of  the  suit  must  be  borne  in  mind,  in  considering  certain  questions 
which  arise  in  the  cause  as  to  the  burthen  of  proof,  the  general  Law  of  Limitation, 
the  special  Law  of  Limitation  under  Act,  No.  XIII.  of  1848,  the  claim  to  possession, 
and  the  limitation  of  that  claim  to  a  portion  or  share  of  the  whole  property 
dedicated. 

The  suit,  although  it  .seeks  to  set  aside  the  mutation  of  names,  and  to  have 
possession  decreed  to  the  Plaintiff,  seeks  that  relief  as  incident  to  the  establishment 
of  the  trust.  Although  that  relief  cannot  in  the  present  state  of  litigation,  as  the 
proceedings  have  been  instituted  and  conducted,  be  allowed,  still  it  must  be  con- 
sidered that  the  suit  is  lirought  to  establish  a  religious  trust.  The  trust  is  created 
by  the  instrument  of  181.3,  confirmed  by  that  of  1820.  It  is  not  constituted  by  the 
first  partition  Deed.     If  any  vice  existed  to  defeat  this  partition  Deed,  that  vice 
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would  not  affect  tlio  dedication  of  the  property  under  the  antecedent  instruments 
to  the  religious  trust,  if  they  show  a  real  and  not  merely  a  colourable  dedication. 

The  tw^  Deeds  wliich  create  and  confirm  the  dedication  are  prima  facie  valid. 
Nothing  is  proved  [302]  to  lead  to  the  belief  that  they  are  at  variance  with  the 
usa"es'of  tlie  Country,  or  family,  or  that  regard  being  had  to  the  value  of  the 
property  dedicated  and  to  the  property  at  that  time  of  the  family,  there  is  any 
e.vcess  in  the  appropriation  to  the  religious  services  of  the  family,  of  the  portion 
of  the  familv  property  thus  set  apart,  such  as  to  generate  distrust  of  its  reality. 

It  was  aigued  tiiat  such  dedications  of  property  without  the  assent  of  the  State, 
should  be  regarded  as  merely  revocable  appropriations,  which  the  founders  might 
vary  the  use."  Xo  authority  whatever  was  adduced  in  support  of  this  position,  which 
strikes  at  the  root  of  most  modern  endowments  of  the  like  nature. 

A  family  trust  of  this  nature  has  never  in  modern  times,  at  least,  been  held  to 
require  such  an  assent.  The  cases  supporting  such  trusts  are  too  numerous  for 
citation.  They  are  collected  in  Norton's  Leading  Cases  on  Hindu  Law  of  In- 
heritance, part  ii.,  p.  -106. 

The  argument  of  Mr.  Leith,  founded  on  the  non-registration  of  these  instruments 
of  dedication  at  the  time  or  shortly  after  the  time  of  their  execution,  and  on  the 
subsequent  registration  of  them  at  the  time  of  the  registration  of  the  first  Deed  of 
partition,  viz.,  that  they  constituted  in  effect  one  instrument,  and  rested  on  the 
sole  foundation  of  the  first  Deed  of  partition,  was  not  urged  in  the  Courts  below, 
and  appears  to  have  no  foundation  of  fact  to  support  it,  since  the  mere  contempo- 
raneous registration  of  the  three  furnishes  no  ground  for  presuming  such  union. 
There  is  abundant  evidence  that  all  were  acted  on. 

The  trust  declared  on  appears  then  to  be  estab-[303]-lished  as  to  the  lands  dedi- 
cated by  these  two  prior  instruujents  ;  and  it  lies  on  tiie  Respondents  to  show  some 
subsequent  legal  conversion  of  the  lands  to  the  ordinary  uses  of  property. 

The  second  Deed  is  said  to  work  this  conversion,  and  the  question  arises  which 
of  the  two  Deeds  of  partition  is  to  prevail. 

The  first  Deed  of  partition  is  an  instrument,  which  but  for  the  existence  of  the 
second,  would  have  been  exposed  to  no  suspicion. 

A  partition  is  favourably  viewed  by  the  Hindoo  religion  and  law.  It  wants 
no  extrinsic  support. 

The  alleged  presumption  against  the  first  Deed,  that  it  may  have  been  a  mere 
device  because  one  member  of  the  family  was  indebted,  may  more  reasonably  be 
removed  than  maintained  bj-  due  attention  to  that  fact.  Such  a  state  of  things 
often  leads  to  partitions,  but  to  fair  and  honest  ones.  It  would  be  a  prudent  course 
in  the  members  of  a  joint  family  to  prevent,  by  a  partition,  the  interference  of 
strangers  in  their  family  arrangements,  and  an  inquiry  into  the  state,  condition, 
extent,  and  uses  of  their  joint  property:  and  no  suggestion  has  lieen  made  that  the 
partition  under  the  first  Deed  was  unequal. 

Tlie  second  Deed,  however,  does  afford  ground  for  suspicion.  It  makes  no 
reference  whatever  to  the  first  Deed;  it  professes  to  be  the  ordinary  partition  of  a. 
till  then,  joint  family  property ;  it  appoints  as  a  Sebaet  one  whom  no  prudent 
person  would  appoint  a  trustee,  one  an  actual  insolvent.  Such  an  appointment, 
independently  of  its  obvious  impropriety,  would  be  little  likely  to  be  made  by  a 
Hindoo  family  having  several  and  more  competent  members,  from  the  fear  of  the 
scrutiny  to  which  it  might  lead  if  the  Creditors  [304]  of  the  Sebaet  traced  the 
property  to  his  possession.  Again,  as  a  dedication,  in  fact,  was  to  be  defeated  by 
it,  some  difficulty  on  this  ground  alone  would  present  itself  to  the  minds  of  those 
who  might  meditate  on  the  change  which  this  Deed  .seeks  to  effect.  All  comparison, 
therefore,  supports  the  Deed  prior  in  time,  which  priority  alone,  in  a  balanced 
state,  would  establish  the  first  instrument. 

It  was  urged  witli  great  force  in  the  argument  that  every  Judge  &ud  Court  that 
has  hitherto  dealt  with  this  second  Deed,  has  either  actually  declared  it  invalid, 
or  stated  it  to  be  subject  to  grave  suspicion.  A  decision  against  the  Plaintifl' 
generally  in  this  suit  would  be,  in  substance,  deciding  against  a  trust,  prima  facie, 
well  established,  on  evidence  of  a  subsequent  Deed  of  revocation  not  onlv  not  proved 
but  on  every  judicial  examination  of  it,  discredited.  Their  Lordships,  therefore, 
think,  that  a  trust  was  created  by  the  deeds  of  dedication  of  the  pilkhundee  property. 

800 


r.  MUSSUMAT  SOKHEEMONEY  DOSSEE  [1871]      XIV  MOORE  IND.  APP.,  305 

It  remains  to  be  cousideied,   whether  the   Respondent  can  support  the   Decree 
in  his  favour  upon  the  jiTound  that  he  is  a  Purchaser  for  value  without   notice. 
Now,  the  very  origin  of  his  title,  as  well  as  the  contention  on  the  mutation  of  names, 
jirove  that  he  must  have  had  notice  of  the  original  trust.     Tlie  devolution  of  the 
title  to  hiiii  from  Gooroochurn  under  the  second  Deed  is,  until  the  conveyance  to 
himself,    aciiniipanied    witli    very   suspicious   circumstances   at    every   staye   of    it, 
sucli  as  ordinarily  accompany  an  attempt  in  a  Hindoo  family  to  put  i)ro])erty  out 
of  the  reach  of  an   apprehended   claim.     He   is  not   shown  to   have  \nnt\v  any   in- 
quiries as  to  the  grounds  for  supposing  that  the  trust  was  legally  at  an  [305]  end  ; 
and,  therefore,  he  cannot  exonerate  the  property  from  the  trust  wiiich  attached  to  it. 
The  principal  claim  of  Sokheemoney  Dossee  to  hold  tlie  resumed  lands  free  from 
this  trust  on  the  grounds  advanced  by  her,  is  destitute  entirely  of  legal  foundation. 
She  did  not  rest  her  title  so  much  on  the  operation  of  the  second  Deed  of  partition 
as  a  revocation  of  the  first,  as  on  the  efi'ect  of  the  resumption  proceedings  and  the 
settlement  for  revenue  with  her.     Such  a  settlement  does  not  estalilish  proprietory 
right  in  the  land,  but  is  made  with  Government  as  to  their  claim  to  tiieir  Khiraj, 
or  revenue.     The  settlement  and  the  possessiim  under  it  being  evidence  of  a  right 
to  possession,  are  also  so  far  evidence  of  proprietary  right,  but  do  not  necessarily 
constitute  it.     A  fortiori,  they  could  not   divest   and  destroy  trusts  to   which  the 
Settlor  was  subject.     The  claim  supposes  a  mere  Settlement  for  revenue  to  have  the 
same   effect   in   clearing   away   preceding   titles   which   a   sale   under   the   Revenue 
Laws  works;  but  antecedent  trusts  have,   in  certain  cases,  been   impressed  by  tiie 
decisions  of  Courts  of  Justice,   including  this  Tribunal  on  estates,   acquired   even 
under  these  revenue  sales.     (See  the  cases  referred  to  in  Mr.  Justice  Macpherson's 
work  on  Mortgages,  p.  86,  5th  edition.)     Sokheemoney  Dossee  could  not  get  rid  of 
her  Sebaet  title  and  possession  by  the  machinery  of  this  settlement,  though  it  was  in 
terms  made  with  her  as  a  private  person.     Therefore,  the  claims  of  the  Plaintiff,  so 
far  as  he  seeks  to  have  the  trust  established  as  to  the  property,  receives  no  answer 
whatever  from  the  law  as  to  limitation  of  suits,  or  from  the  terms  of  the  settlement 
for  revenue  with  her. 

[306]  It  remains  to  consider  one  argument  which  was  addressed  to  their  Lord- 
ships on  one  part  of  the  evidence,  which  seems  not  to  have  been  formerly  distinctly 
advanced. 

It  was  urged,  that  the  evidence  shows  that  the  family  had,  in  several  instances 
under  the  first  Deed,  dealt  with  other  portions  of  the  property  included  in  the 
dedication  instruments  as  though  they  were  private  property.  This  argument  was 
thus  met,  that  there  was  no  proof  that  the  properties  so  dealt  with  were  dedicated 
.  properties,  since  the  identity  of  the  name  was  perfectly  consistent  with  properties 
lield  separately  under  Malguzary  and  under  Lakhiraj  titles,  which  might  both 
bear  the  same  description  ;  that  a  disposition  of  part  might  not  be  to  the  prejudice 
of  the  trust  necessarily;  and  that  changes  of  property  not  designed  otherwise 
than  for  the  benefit  of  the  endowment  would  not  be  questioned  in  a  Court  of  Justice. 
The  correctness  of  each  position  cannot  be  gainsaid,  and  the  ar^ment  for  the 
Respondent  on  this  point,  which  is  conjectural,  is  conjectu rally  answered.  How  the 
real  facts  may  be,  it  is  not  possible  for  their  Lordships,  on  the  evidence,  to  decide  ; 
but  this  is  to  be  observed,  that  a  former  abuse  of  trust,  in  another  instance,  cannot  be 
pleaded  against  a  Trustee  who  seeks  to  prevftit  a  repetition  of  abuse,  even  if  he  werf 
formerly  implicated  in  the  same  indefensible  courses  against  which  he  is  seeking 
to  protect  tlie  property,  though  it  would  be  a  reason  for  excluding  him  from 
the  administration  of  the  property  as  Sebaet.  The  Court  could  not  with  any 
propriety  say.  We  will  decline  to  protect  the  property  and  leave  it  further  [307]  ex- 
posed to  loss,  and  decline  to  make  a  declaration  that  it  is  trust  property,  merely 
because  they  would  not  trust  the  Plaintiff  with  its  administration. 

The  title  being  founded  on  trust,  and  the  contention  of  the  holders  being  that  it 
is  not  now  in  their  hands  subject  to  the  tru.sts,  prima  farie  at  least,  attaching  to  it. 
the  onus  of  the  proof  was  on  them.  They  did  not  discharge  themselves  by  proving 
a  Deed  as  to  which  Mr.  Justice  Campbell  declares  that  he  probably  would  not  have 
made  it  the  foundation  of  a  decree  in  their  favour.  The  learned  Judge  appears 
further  to  have  mistaken  the  nature  of  the  change  of  iiossession.  which  lie  considered 
to  have  prejudiced  the  Plaintiff's  case.  The  old  Sebaet  title  was  recorded  in  the 
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Collector's  Ho«'istry.  A  mutation  of  luuiies— in  itself  a  change— was  applied  for  on 
the  part  of  Ivalidoss  Chunder,  and  resisted  on  the  part  of  the  Plaintifi,  claiming 
as  Trustee.  The  I'laintiff  was,  in  effect,  referred  to  a  civil  suit,  and  the  very  reason 
of  such  a  reference,  viz.,  that  the  matter  is  not  in  the  jurisdiction  of  the  revenue 
Officer,  cannot,  either  in  reason  or  law,  invert  the  ordinary  course  of  proof  and 
presumption  in  a  civil  suit  to  establish  a  trust.  Their  Lordships  think  the  judgment 
of  Mr.  Justice  Kemp,  on  the  facts  of  the  case,  correct,  and  the  Decree  which,  but  for 
the  supposed  application  of  the  law  of  Limitations,  Mr.  Justice  Kemp  would  have 
I'iven  as  to  the  resumed  lands,  as  well  as  to  Pilkhundee,  is  that,  which  their  Lordships 
will  humblv  advise  Her  Majesty  to  make. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the  appeal  be 
allowed  :  that  tlie  Decrees  of  the  Hif;li  Court  and  of  the  Court  below  [308]  be  reversed, 
so  far  only  as  they  dismiss  the  claim  of  the  Plaintiff  to  set  aside  the  alienation  of  Lot 
Pilkhundee,  and  to  have  the  truth  of  the  dedication  instruments  declared,  and  that 
it  be  declared,  that  the  lands  specified  in  the  schedule  to  the  plaint,  and  the  said 
Lot  Pilkhundee  were  and  continue  dedicated  under  the  instruments  of  dedication 
of  1813  and  1S20  to  the  religious  uses  specified  in  those  instruments  of  endowment; 
and  now  add  a  declaration,  that  the  Decree  is  to  be  without  prejudice  to  any  further 
suit  or  proceedings  for  the  enforcements  of  the  religious  trusts  declared  on  the 
appointment  of  a  proper  Sebaet. 

Their  Lordships  think  that  the  costs  in  the  Courts  below  should  be  allowed  to  the 
respective  parties,  according  to  the  usual  course  of  proceeding  in  those  Courts 
when  a  Plaintiff  recovers  part  of  his  demand,  and  that  the  Appellant  should  have  the 
costs  of  this  appeal. 


[309]  HELEN  SKm'NER—Appenanf:;  SOPHIA  EVELINA  ORDE,  WILLIAM 
ORDE,  CHARLES  GRANT  BARLOW,  and  SOPHIA  SKl^^^ER,— Respon- 
dent* [Dec.  11  and  12,  1871]. 

On  appeal  from  the  High  Court  of  Judicature,  North-Western  Provinces,  Allahabad. 

A  Child  born  in  India,  whose  Father  was  a  European  British  subject  and  a 
Christian,  must  be  presumed  to  have  the  Father's  religion,  and  his  corre- 
sponding civil  and  social  status,  and  it  is  the  duty  of  a  Guardian  to  bring 
up  his  AVard  in  his  Father's  religion  [14  Moo.  Ind.  App.  -323]. 

An  Infant,  the  Child  of  a  Christian  Father  and  the  issue  of  a  Christian  marriage, 
was  left,  by  the  death  of  her  Father,  of  very  tender  age,  and  brought  up  by 
her  Mother  as  a  Christian  during  her  early  youth.  Her  Mother,  after  co- 
liabiting  with  a  man  having  a  Wife  and  professing  the  Christian  religion, 
became,  with  him,  a  Mahomedan,  for  the  purpose,  as  it  appeared,  of  giving 
legal  effect  to  a  Mahomedan  marriage  between  them,  but  which  alleged 
marriage  was  not  proved  to  have  lieen  duly  celebrated. 

The  infant,  after  attaining  the  age  of  fourteen  years,  and  being  with  her  Mother, 
professed  a  desire  to  become  a  Mahomedan  in  religion,  and  adopted  the 
Mahomedan  mode  of  life.  The  Courts  in  India  having  been  applied  to, 
under  the  circumstances,  by  her  relatives,  to  remove  the  Infant  from  the 
custody  of  her  Mother,  made  an  Order  under  the  provisions  of  the  Acts, 
Nos.  XL.  of  1858  and  IX.  of  1S61,  and  placed  the  Infant  under  a  Cliristian 
Guardian.     Such  Order,  on  appeal,  confirmed  by  the  Judicial  Committee. 

In  this  case  special  leave  to  appeal  was  allowed  (see  /n  re  SJcinner,  13  Moo.  Ind. 
App.  Cases,  532)  from  an  Order  of  the  Judge  of  Meerut,  dated  the  19th  of  May, 

*  Present:  Members  of  the  Judicial  Committee — The  Right  Hon.  Sir  James 
William  Colvile.  the  Right  Hon.  the  Lord  Justice  James,  the  Right  Hon.  tlie  Lord 
Justice  Mellish,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  tlie  Right  Hon.  Sir 
Robert   Porrett   Collier.     Assessor: — The   Right    Hon.    Sir   Lawrence  Peel. 
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1870,  and  Orders  of  the  High  Court  [310]  ol'  Judicature  for  the  North-Western 
Provinces,  at  AUahabad,  dated  tlie  7th  of  July  and  the  IGtli  of  July,  1870,  whereby 
Victoria  Skinner,  an  infant  of  the  age  of  fourteen  years,  was  ordered  to  lie  removed 
from  the  custody  of  her  Mother,  the  Appellant,  and  Guardians  of  iier  person  and 
property  were  appointed. 

The  facts  of  the  case,  as  they  appeared  from  the  petition  and  evidence  in  the 
cause,  were  as  follows:  — 

Victoria  Skinner,  the  Minor,  was  the  Daughter  of  George  iSkinqer,  deceased, 
and  the  Appellant  his  Wife.  George  Skinner  was  the  illegitimate  Son  of  a  native 
woman  by  a  European  Father.  During  his  lifetime,  and  at  the  time  of  his  death, 
George  Skiiimr  professed  the  Christian  religion,  and  he  was  married  to  the  Appel- 
lant in  a  Christian  Church  according  to  the  Christian  rites.  He  was  killed  at  Delhi 
at  the  outbreak  of  the  Mutiny  in  the  year  1857. 

After  the  Father's  death,  Victoria  Skinner  remained  with  her  Mother,  until  she 
was  removed  from  her  custody  and  placed  under  the  care  of  the  Respondent,  Sophia 
Skinner,  by  the  Order  of  the  Judge  of  the  Court  at  Meerut.  Victoria  Skinner  was 
entitled  to  a  fortune  estimated  at  Rs.  100,000,  derived  from  an  indigo  estate  (known 
as  the  Skinner  estate),  in  which  her  Father  had  a  share  at  the  time  of  his  death. 
Her  income  was  stated  to  be  Rs.  400  per  mensem. 

It  appeared,  that  in  the  latter  part  of  the  year  1867,  the  Appellant  I'ormed  a 
ronnection  with  a  person  named  Jolm  Thomas  Jolm,  who  had  formerly  professed 
the  Christian  religion,  but  had  then  recently  become  a  Mahomedan.  He  had  at 
that  time  a  Christian  Wife,  living  at  Agra,  to  whom  he  had  l>een  married  in  the 
vear  1859,  but  whom  he  deserted  in  order  to  live  with  the  Appellant;  and  from 
the  year  [311]  1867  the  Appellant  continued  to  live,  and  at  the  respective  dates 
(if  the  Orders  appealed  from  she  was  living,  with  him  as  his  mistress  or  so-called 
Wife,  and  it  appeared  from  the  evidence  that  in  the  year  1869  she  had  a  child  by 
him,  which  died.  It  further  appeared,  that  the  Appellant  never  professed  any 
religion  other  than  Christianity  at  any  time  before  she  formed  the  connection  with 
.Fithn  Thomas  John.  She  then  adopted  and  had  since  professed  Mahoniedanism 
Mr.  John,  in  his  evidence,  stated  that  he  embraced  the  Mahomedan  faith  in  October, 
1S67,  and  that  he  contracted  a  Mahomedan  marriage  with  the  Appellant  on  the  24th 
iif  that  month,  but  no  AVituess  was  called  to  prove  such  marriage;  and  he  admitted, 
on  cross-examination,  that  towards  the  end  of  1868,  or  the  beginning  of  1869,  he  had 
denied  the  facts  of  the  alleged  marriage  and  of  his  change  of  faith  to  the  Judge 
in  whose  Court  he  held  a  situation. 

In  the  month  of  April,  1869,  the  Appellant  .and  Mr.  John  removed  Victoria 
Skinner,  who  was  then  thirteen  years  of  age,  from  the  school  at  Meerut  which  she 
was  attending,  and  withdrew  her  from  all  Christian  associations.  It  appeared 
from  the  evidence^  that  previously  to  that  time  Victoria  Skinner  had  been  brought 
up  and  treated  as  a  Christian.  She  wore  European  costume,  and  was  not  kept 
in  seclusion,  but  regularly  went  to  school,  and  in  other  respects  conformed  to 
European  habits.  From  the  time  of  her  removal  from  school  in  April,  1869,  her 
iducation  appeared  to  have  been  totally  neglected.  She  resided  entirely  with  the 
Appellant  and  Mr.  John  in  seclusion  behind  the  purdah,  and  under  the  influence 
of  these  associations,  it  was  alleged,  she  was  induced  to  renounce  Christianity  and 
jirofess  the  [312]  Mahomedan  religion.  Under  these  circumstances  the  Respondents 
presented  a  p-tition  in  the  Court  of  the  Judge  of  Meerut  on  the  "ilst  of  March,  1870, 
iind  thereby  prayed  that  Guardians  might  be  appointed  to  the  person  and  pro- 
perty of  the  Minor,  and  that  an  account  might  at  once  be  taken  of  the  receipts  and 
expenditure  on  behalf  of  the  Minor  from  the  Appellant  and  Mr.  John.  On  the  22nd 
nf  March,  1870,  the  Judge  of  Meerut  made  an  Order,  that  pending  a  final  Order  the 
-Minor  should  be  placed  under  the  temporary  charge  and  custody  of  the  Respondent, 
.Sophia  Skinner. 

The  Appellant  and  Mr.  John,  by  their  answers  to  tlie  petition,  submitted  that  the 
Court  had  no  jurisdiction  to  entertain  the  Respondents'  application ;  that  the 
petition  was  presented,  not  for  the  purpose  of  furtJiering  Victoria  Skinner's 
interests,  but  from  hostile  feelings  towards  Mr.  John ;  that  the  Appellant  was  not, 
and  never  had  been,  Mr.  John's  mistress,  that  a  marriage,  legal  according  to  Maho- 
medan law,  had  taken  place  between  them,  and  had  been  recognized  by  the  Peti- 
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tiouers;  tlial  the  Appellant  and  Mr.  John  were  not  desirous  of  depriving  Victoria 
Skinner  of  education  and  Christian  associations,  and  that  her  own  wishes  as  to 
her  "uardianship  and  religion  ought  to  be  consulted.  The  objection  to  the  juris- 
dictitu  of  the  Court  was  based  on  the  ground,  that  the  Minor  was  a  European 
Britisii  subject,  but  that  objection  was  overruled  by  the  Judge  of  Meerut,  Mr.  G.  D. 
Turnlnill,  who,  under  the  Act,  No.  XL.  of  1858,  made  an  Order,  dated  the  10th  of 
May.  1870,  directing  that  the  Minor  should  be  removed  from  her  Mother'.s  care, 
that  the  charo-e  of  her  property  should  bo  placed  under  the  Collector  of  the  District, 
[313]  and  that  another  Guardian  should  be  appointed  for  her  person,  the  selection 
of  such  Guardian  to  be  made  either  by  the  Court  or  by  consent  of  the  parties  them- 
selves. 

The  Appellant  and  Mr.  John  appealed  against  that  Order  to  the  High  Court  of 
Judicature  for  the  North-Westeru  Provinces,  Allahabad.  The  reasons  stated  in  the 
petition  were:  first,  that  the  District  Court  at  Meerut  had  no  jurisdiction  to  enter- 
tain the  petition  presented  by  the  Petitioners ;  secondly,  that  the  evidence  established 
that  no  influence  was  used  to  induce  Victoria  Skinner  to  change  her  religion  ; 
thirdlj-,  that  assuming  that  the  Judges  found  that  undue  influence  had  been  used, 
yet  the  exercise  of  such  influence  was  no  sufficient  reason  for  depriving  the  Mother 
of  the  custody  of  her  child;  fourthly,  that  it  was  manifest  that  the  petition  was 
presented  not  for  the  purpose  of  protecting  the  interest  of  Victoria  Skinner,  liut  from 
feelings  of  enmity  entertained  by  the  Petitioners  against  tlie  then  Appellants  ;  and, 
lastly,  that  Victoria  Skinner  was  entitled  to  select  what  religion  and  what  Guardian- 
sliip  she  pleased. 

The  appeal  was  heard  before  Mr.  C.  A.  Turner,  officiating  Chief  Justice,  and  Mr. 
R.  Sjiankie,  one  of  the  Judges  of  the  High  Court,  who  delivered  the  judgment  of  the 
Court  on  the  7th  of  July,  1870.  By  that  judgment  the  High  Court  confirmed  the 
Order  of  the  Court  below,  so  far  as  it  directed  the  removal  of  the  Minor  from  the 
custody  of  her  Mother,  and  directed  the  appointment  of  a  Guardian  of  her  person, 
but  they  considered  it  desirable  to  cancel  the  Order  placing  the  property  of  the 
Minor  under  the  charge  of  the  Collector,  and  substituted  for  it  directions  for  the 
appointment  by  the  Court  of  [314]  a  Guardian  of  her  propertj'.  The  grounds  upon 
which  the  High  Court  confirmed  the  Order  for  the  removal  of  the  Minor  from  the 
Appellant's  custody  were  thus  stated  in  their  judgment:  — 

"  '\Miether  or  not  a  marriage  has  been  duly  celebrated  in  accordance  with  the 
rites  of  the  Mahomedan  law  between  the  Appellants,  that  marriage  could  not  be  re- 
garded by  a  Christian  as  valid  during  the  lifetime  of  John  Thomas  John's  Christian 
Wife.  Looking  at  the  matter  from  a  Christian  point  of  view.  Helen  Skinner  is 
living  in  adultery  with  John  Thomas  John.  It  is  also  manifest  that  the  Appel- 
lants have  worked  upon  a  Minor,  to  induce  her  to  profess  herself  a  Mahomedan. 
Has,  then,  the  Judge  erred  in  directing  that  the  Minor  be  removed  from  the  custody 
of  the  Mother?  We  answer  that  question  in  the  negative.  The  Judge,  in  the  exercise 
of  his  jurisdiction,  under  Act,  No.  XL.  of  1858,  is  in  our  opinion  justified  in  having 
respect  to  the  religion  professed  by  the  Father  of  a  Minor,  and  in  passing  such 
Order  with  regard  to  the  custody  of  the  person  of  the  Minor  as  he  may  hold  to  be  in 
accordance  with  what  would  have  been  the  Father's  wishes,  had  he  been  alive  to 
express  them.  It  cannot  be  supposed  that  the  Father  of  the  Minor  would  have  con- 
sidered a  womah.  who,  in  his  view,  would  have  been  leading  a  life  of  adultery,  would 
be  a  suitable  Guardian  for  his  child,  nor  is  it  to  be  presumed  that  he  would  have 
desired  that  she  should  be  educated  in  a  religion  other  than  that  which  he  himself 
professed.  We  do  not  desire  to  be  understood  as  holding,  that  a  mere  change  of 
religion  would  justify  the  Court  in  removing  a  Child  from  the  custody  of  the  Mother, 
but  where,  under  colour  of  her  change  in  religion,  a  [315]  Mother  forms  a  con- 
nection or  leads  a  life  which,  by  persons  professing  her  Husband's  faith,  would  he 
deemed  immoral,  we  hold  that  she  thereby  ceases  to  be  a  proper  person  to  lie 
entrusted  with  the  education  of  her  Child." 

By  a  further  Order  of  the  High  Court,  of  the  16th  of  July,  1870,  it  was  ordered. 
theit  Miss  Scanlaii.  of  Mussoorie,  should  be  appointed  Guardian  of  the  person  of 
the  Minor.  And  it  was  further  ordered,  that  Miss  Scanlau  should  receive  such  reason- 
able remuneration  for  the  charge  of  taking  care  of  and  providing  duly  for  the 
education  and  maintenance  of  the  Minor,  in  a  manner  suitable  to  the  fortune  of  the 
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Minor,  and  in  accordance  with  lier  reasminble  wishes,  as  shouM  be  determined  by 
the  Court  on  the  presentation  of  a  scheme  for  the  management  of  the  property  by 
Mr.  T.  Bailey.  And  it  was  further  ordered,  that  tlie  relatives  of  the  Minor,  and 
:iinonjj;  them,  the  Mother  of  the  Minor,  nii^rht  have  reasonable  access  to  the  Minor 
at  such  times  and  seasons  as  niij,'ht  he  ri;;ht  and  convenient,  but  the  permission 
thereby  granted  was  expressly  declared  not  to  extend  to  .Folin  Timnias  .John,  alias 
.Ian  Mahomed,  claiming  to  be  tiie  then  Husband  of  the  Mother  of  the  Mi?ior. 

Gy  another  Order  of  the  High  Court,  on  the  saunJ  day.  Thomas  Bailey  was  ap- 
pointed  Cuardian  of  the  juoperty  of  the  Minor,  and  a  certificate  of  administration 
granted  to  him  for  the  purpose,  the  remuneration  to  Ije  at  the  rate  of  Its.  5  per 
cent,  on  all  such  sums  as  might  come  into  his  hands  on  the  account  of  the  Minor, 
and  Mr.  Bailey,  at  his  earliest  opportunity,  was  to  inform  the  Court  of  the  amount 
of  income  accruing  from  tlie  property  of  the  Minor,  and  should  propose  a  scheme 
showing  the  amount  to  [316]  be  expended  on  the  education  of  the  Minor,  and  the 
amount  (if  any)  which  might  remain  available  for  investment,  after  disbursing  all 
such  necessary  expenses,  and  also  tlie  fund,  or  funds,  in  or  upon  which  any  such 
b.alances  might  be  invested. 

Tlie  Appellant  having  obtained  special  leave  (see  In  re  Skinner  l.'i  Moore's  Ind. 
App.  Cases,  532),  brought  the  present  appeal  against  the  Order  of  the  .Judge  of 
Meerut  of  the  19th  of  Mar,  1S70,  and  the  Orders  of  the  High  Court  of  the  7th  and 
16th  of  July,  1870. 

Sir  R.  I'almer.  ^^^.C.,  and  Mr.  Cave,  for  the  Appellant. — This  is  a  question  involv- 
i!ig  the  right  to  the  guardianship  of  an  infant  Mahoniedan,  over  whom  the  jurisdic- 
tion of  the  Courts  in  India  has  been  exercised  under  Acts,  No.  XL.  of  18.58  and  IX. 
of  1861.  The  Ajjpellant,  the  Mother  of  the  Infant,  Victoria  Skinner,  has,  by  an 
Order  of  the  High  Court,  been  removed  from  the  custody  and  guardianship  of  her 
Daughter,  an  Infant  of  the  age  of  fourteen  years.  The  second  section  of  the  Minors' 
Act,  No.  XL.  of  1858,  gives  jurisdiction  to  the  Civil  Court  over  the  persons  and 
property  of  Minors  not  under  the  protection  of  the  Court  of  Wards,  and  not  being 
European  British  subjects;  the  provisions  of  which  Act  are  extended  by  the  sul>- 
seipient  Act,  No.  IX.  of  1861.  The  legal  nUitns  and  the  rights  of  the  Minor's  Father 
have  been  already  decided  by  this  Court  in  the  case  of  Bwrloir  v.  Ordf.  (l.'i  Moore's 
lad.  App.  Cases,  277),  where  it  was  held,  [317]  that  the  family,  in  truth,  followed 
no  particular  religion.  The  special  leave  to  appeal  was  granted  on  statements  con- 
tained in  the  petition  of  the  Appellant,  supported  by  the  joint  declaration  of  herself 
and  her  Husband,  John  Thomas  John,  but  the  Court  below  acted  on  the  allegations 
L-cntained  in  the  original  petition  of  the  Respondents  presented  to  the  Court  of  the 
.Fi'dge  of  Meerut;  but  we  insist,  that  the  allegations  contained  in  that  petition  were 
not  proved,  and  that  even  if  they  had  been,  they  were  not  sufficient  to  warrant  the 
Orders  either  of  the  Court  at  Meerut  or  of  the  High  Court.  The  effect  of  the  Order 
of  the  High  Court  is  to  direct  that  the  Minor  be  Ijrought  up  in  the  Christian  religion, 
against  the  manifest  wish  and  desire  of  the  Infant  herself,  and  contrary,  as  we 
ecnceive,  to  the  law  and  justice  of  the  case.  Now,  the  Father  of  the  Infant  having 
appointed  no  guardian,  and  the  infant  Ijeing  at  his  death  of  the  age  of  only  one  and  a 
half  years,  the  Mother  was  the  natural  Guardian  for  nurture,  and  was  entitled  to 
rhe  custody  of  the  child,  subject,  of  course,  to  the  right  of  the  Court,  in  its  dis 
cretion,  to  interfere  and  direct  its  education,  as  directed  by  Act,  No.  XL.  of  1858, 
sect.  26.  A  Mother  is  only  removable  on  the  ground  of  immorality,  Rtx  v.  Greenhill 
(4  A.  and  E.  624);  Reg.  v.  Clarke  (7  E.  and  B.  186);  In  re  Moore  (11  Ir.  C.L.  Rep. 
(N.S.),  1)  ;  In  re  Curtis  (28  L.J.  (Ch.),  45S).  In  the  last  case  it  was  held,  that  the 
Court  of  Chancery  would  not  interfere  with  the  legal  custody  of  a  Child  by  taking  it 
from  its  Father,  simply  with  reference  to  what  was  most  for  the  Infant's  benefit.  In 
Erskine  Perry's  Oriental  Cases  in  the  Supreme  Court  of  Bombay  there  are  two  cases 
the  converse  of  that  decided  [318]  by  the  High  Court,  Eeg.  v.  Shajmri  Bezonji 
(Perry's  Oriental  Cases,  p.  91);  in  that  case  a  Parsee  family  detained  an  infant 
Child  from  its  Father  on  the  ground  of  the  Father  having  embraced  the  Christian 
religion.  The  Supreme  Court  at  Bombay,  on  a  Writ  of  habeas  corpus,  ordered  the 
Child  to  be  given  up  to  the  Father  ;  and  in  the  case  of  a  Brahmin  convert,  Rer/.  v. 
Xi^keff  (ibid.,  p.  103),  that  Court  ordered  a  Hindoo  boy  of  twelve  years  old  to  be 
delivered  up  to  his  Father,  and  refused  to  examine  the  Boy  as  to  his  ciipacity  and 
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knowledn-e  of  the  Christian  religion,  or  as  to  his  wishes  to  remain  with  his  Christian 
uistructo'r  The  assumption  by  the  High  Court  that  the  Appellant  was  leading  an 
immoral  life  was  not  warranted  by  the  facts  of  the  case;  the  Appellants'  marriage 
with  John  Thomas  John  was  valid,  and  sufficiently  proved.  It  was  performed  in  the 
presence  of  Witnesses,  which  is  all  that  is  requisite  by  the  Mahomedan  law :  Hamil- 
ton's Hedaya,  Vol.  I.,  Book  II.,  ch.  I.,  p.  25  [Ed.  by  Grady]. 

It  is  clearly  not  for  the  Infant's  benefit  that  she  should  be  separated  from  her 
Mother.  The  "General  rule  of  English  Courts  regarding  the  bringing  up  of  the 
Infant  in  the  Father's  religion  is  not  disputed  :  Auitin-  v.  Austin  (.34  Beav.  257,  265) ; 
In  re  Newben/  (Law  Rep.  1  Eq.  431);  but  that  rule  is  not  applicable  here:  there  is 
no  certainty  what  the  Father's  faith  really  was  :  Barlow  v.  Orde  (13  Moore's  Ind. 
App.  Cases,  277).  Here  the  Infant  is  of  sufficient  age  to  select  for  herself  what  faith 
she  prefers^  and  has,  upon  due  deliberation,  chosen  the  Mahomedan.  In  re  Conner 
(16  Ir.  C.L.  Rep.  (N.S.),  112)  [319]  the  Court  refused  to  take  a  Child  of  tender  years 
from  the  custody  of  its  Mother  on  the  ground  that  the  Mother's  religion  differed  from 
that  of  the  deceased  Father.  Tlie  rule  that  the  Father's  religion  is  to  be  enforced,  is 
subject  to  the  discretion  of  the  Court,  whether  or  not  it  is  for  the  welfare  of  the 
Child.  In  Sto-wrtoih  v.  Stourton  (8  De  G.  M.  and  G.  760)  it  was  held  that,  whatever 
the  religion  of  the  Mother  is,  provided  .she  is  not  immoral,  the  Court  would  not,  when 
the  Infant  is  old  enough,  have  his  religious  views  interfered  with.  Here  the  Infant 
is  of  the  age  of  fourteen  years :  Witti/  v.  Marshall  (1  Y.  and  C.  (N.R.),  68). 

Mr.  C.  E.  Pollock,  Q.C.,  Mr.  Horace  Davey,  and  Mr.  M.  D.  Chalmers,  for  the 
Respondents.— The  Order  of  the  Judge  at  Mecrut,  as  well  as  those  of  the  High  Court, 
were  justified  under  the  Acts,  Nos.  XL.  of  1858  and  IX.  of  1861,  which  give  ample 
jurisdiction  over  Minors  in  such  cases  as  this.  The  Father  was  undoubtedly  a 
Christian,  he  was  married  according  to  the  form  of  the  Church  of  England,  and 
professed  that  religion  up  to  the  time  of  his  death.  When  the  Father  has  not  left  any 
expressed  direction  as  to  the  religion  in  which  his  children  are  to  be  educated,  the 
Court  will  assume  that  his  wishes  were  that  they  were  to  be  educated  in  his  own 
religion:  In  re  Noi-tli  (11  Jur.  7).  The  rule  of  the  English  Courts,  that  the  Child 
should  be  brought  up  in  the  Father's  religion,  therefore,  is  applicable  ;  and  it  is 
the  duty  of  the  Guardian  to  bring  the  Minor  up  as  a  Christian,  and  the  Court  will 
contror[320]  the  Guardian,  Jones  v.  Powell  (9  Beav.  345),  unless  there  are  circum- 
stances which  take  the  case  out  of  the  rule  :  StO'urton  v.  Stourton.  (8  De  G.  M.  and 
G.  760);  Hawksworth  v.  Hawksworth  (Law  Rep.  6  Ch.  Ap.  542);  In  re  Darcys  (11 
Ir  C.L.  Rep.  298);  Beg.  v.  Clarke  (7  E.  and  B.  186);  In  re  O'Malleys,  Minors  (8 
Ir.  Ch.  Rep.  291).  The  English  law  must  be  the  governing  rule  in  this  case  :  Ahruham 
V.  Abraham  (9  Moore's  lud.  App.  Cuses,  241).  The  Acts,  Nos.  XL.  of  1858  and 
IX.  of  1861,  have  amply  provided  for  such  a  case  as  this,  and  have  been 
properly  applied  by  the  Courts  below.  Nothing  could  be  more  im- 
politic, as  well  as  inexpedient,  than  that  this  Tribunal  should  inter- 
fere with  the  discretion  exercised  by  the  Courts  in  India  in  a  matter 
affecting  so  materially  the  interests  of  the  Infant.  The  Mahomedan  law  is  wholly 
inapplicable,  as  it  applies  only  when  the  whole  family  are  Mahomedans.  It  does 
not  recognize  such  a  state  of  things  as  exists  in  this  Country.  The  laws  of  marriage 
and  the  custody  and  control  of  Infants  by  their  Guardians  provide  for  the  protection 
of  a  Minor  so  situated  as  the  Infant  here. 

Their  Lordships'  judgment  having  been  reserved,  was  now  delivered  by 

The  Lord  Justice  James  (Dec.  11,  1871). — This  is  an  appeal  from  an  Order  of  the 
High  Court  of  the  North- Western  Provinces,  in  substance,  confirming  an  Order  of  the 
Judge  of  the  Court  of  Meerut,  removing  an  Infant  Ward  and  her  property  [321]  from 
the  custody  and  guardianship  of  her  Mother,  the  Appellant,  and  the  alleged  second 
Husband  of  that  Mother. 

The  Application  was  made  to  the  Judge  under  the  provisions  of  the  Indian  Act, 
No.  IX.  of  1861,  which  are  as  follows:  — 

"  1.  Any  relative  or  friend  of  a  Minor  who  may  desire  to  prefer  any  claim  in 
respect  of  the  custody  or  guardianship  of  such  Minor,  may  make  an  application  by 
petition,  either  in  person  or  by  a  duly  constituted  Agent,  to  the  principal  Civil 
Court  of  original  jurisdiction  in  the  District,  by  which  such  application,  if  preferred 
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ill  tlie  form  of  a  regular  suit,  would  be  cognizable,  and  shall  set  forth  the  grounds 
of  his  application  in  the  jietition.  The  Court,  if  satisfied  by  an  examination  of  the 
Petitioner,  or  his  Agent,  if  he  appear  by  Agent,  that  there  is  ground  for  jiroeeeding, 
shall  give  notice  of  the  application  to  the  person  named  in  the  petition  as  having 
the  custody  or  being  in  the  possession  of  the  person  of  sucli  Minor,  as  well  as  to  any 
other  person  to  whom  the  Court  may  think  it  proper  that  such  notice  should  he  given, 
and  shall  fix  as  early  a  day  as  may  be  convenient  for  the  hearing  of  the  petition, 
and  the  determination  of  the  right  to  the  custody  or  guardianship  of  such  Minor. 

"  2.  The  Court  may  direct  that  the  person  having  the  custody  or  being  in  posses- 
sion of  the  person  of  such  Minor  shall  prod  ice  him  or  her  in  Court,  or  on  any  other 
place  appointed  by  the  Court,  on  the  day  fixed  for  the  hearing  of  the  petition,  or 
at  any  other  time,  and  may  make  such  order  for  the  temporary  custody  and  protec- 
tion of  such  Minor  as  may  appear  proper. 

''  3.  On  the  day  appointed  for  the  hearing  of  the  [322]  petition,  or  as  soon  after 
as  may  be  practicalile,  the  Court  shall  hear  the  statements  of  the  parties,  or  their 
Agents,  if  they  appear  by  Agents,  and  such  evidence  as  they  or  their  Agents  may 
adduce,  and  thereupon  shall  proceed  to  make  such  Order  as  it  shall  think  fit  in 
respect  to  the  custody  or  guardianship  of  such  Minor  and  the  costs  of  the  case." 

The  Judge  accordingly,  after  hearing  the  case,  presented  to  him,  made  an  Order, 
removing  the  Ward  from  the  Custody  of  her  Mother.  An  appeal  from  this  Order 
was  presented  to  the  High  Court,  which  Court  pronounced  the  final  Order  now  com- 
plained of.  The  Act,  No.  I.X.  of  1861,  gives  no  further  appeal,  but  on  the  statement 
made  to  this  Tribunal  that  the  question  really  involved  the  religious  education  of  a 
Ward,  special  leave  was  given  by  Her  Majesty,  on  the  recommendation  of  this  Board. 
ti>  prosecute  the  appeal  now  to  he  disposed  of. 

Several  English  cases  have  been  cited  to  their  Ijordships,  and  one  is  referred  to 
and  relied  on  in  the  judgment  of  the  Judge  of  the  Court  of  Meerut ;  and  it  is, 
obviously,  of  very  great  assistance  to  the  Courts  in  India,  and  to  this  Board,  to  see 
how-,  in  the  exercise  of  a  similar  jurisdiction  for  the  same  object,  the  Courts  in  this 
Country  have  thought  it  best  to  act  for  the  protection  and  welfare  of  infant  Wards. 
The  course  of  decision  in  the  English  and  Irish  Courts  of  Chancery  has  been  such 
as  to  lay  it  down  as  a  matter  of  positive  law  of  the  Court,  that  in  the  matter  of 
religious  education  great,  and  in  the  absence  of  controlling  circum.stances,  para- 
mount, weight  should  be  given  to  the  expressed  or  implied  wishes  of  the  deceased 
Father.  It  was  contended  with  some  plausibility  before  their  Lord.ships,  that  this 
rule  had  its  [323]  origin  in  the  statutory  power  of  English  Fathers  to  appoint 
Guardians  for  their  children. 

However  this  may  be,  their  Lordships  do  not  think  it  necessary  or  desirable 
for  the  determination  of  this  case,  to  refer  to  or  rely  on  any  such  rule. 

The  Indian  Act  certainly  does  not  expressly  refer  to  any  such  right,  and  appears 
to  have  had  one  object  in  contemplation,  the  protection  of  the  Infant  Ward,  and  to 
have  given  the  Judge  (subject,  of  course,  to  appeal)  the  power,  and  to  have  imposed 
on  him  the  duty,  of  doing  what,  in  his  judgment,  is  liest  for  the  Infant  ;  and  no  other 
]>ower  or  duty. 

In  India,  however,  all,  or  almost  all,  the  great  religious  communities  of  the  world 
exist,  side  by  side,  under  the  impartial  rule  of  the  British  Government.  While 
Brahmin,  Budhist,  Christian,  Mahomedan.  Parsee,  and  Sikh  are  one  nation,  enjoying 
equal  political  rights  and  having  perfect  equality  before  the  Tribunals,  they  co- 
exist as  separate  and  very  distinct  communities,  having  distinct  laws  effecting  every 
relation  of  life.  The  law  of  Hu.sband  and  Wife,  parent  and  child,  the  descent, 
devolution,  and  disposition  of  property  are  all  different,  depending,  in  each  case, 
on  the  body  to  which  the  individual  is  deemed  to  belong  ;  and  the  difference  of 
religion  pervades  and  governs  all  domestic  usages  and  social  relations. 

From  the  very  necessity  of  the  case,  a  Child  in  India,  under  ordinary  circum- 
stances, must  be  presumed  to  have  his  Father's  religion,  and  his  corresponding  civil 
and  social  sfatiis:  and  it  is,  therefore,  ordinarily,  and  in  the  absence  of  controlling 
circumstances,  the  duty  of  a  Guardian  to  train  his  Infant  Ward  in  such  religion. 

[324]  Wliat  are  the  facts  of  the  present  case?  Beyond  all  question  the  Ward 
was  the  child  of  a  Christian  Father,  the  issue  of  a  Christian  Marriage.  She  was 
left  an  infant  of  very  tender  years,  her  Father  being  one  of  the  victims  of  the  great 
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outbreak  and  massacre  at  Delhi  in  the  year  1857.  She  remained  thenceforth  under 
the  protection  of  her  Mother,  a  Lady,  apparently,  of  ancestry  not  Christian,  and 
•-viih  no  great  knowledge  of  Christian  tenets,  or  attachment  to  Christian  habits.  But 
she  was  married  to  a  Christian  in  a  Christian  Church,  and  does  not  appear  to  have 
professed  any  other  faith,  or  to  have  reverted  in  costume  or  customs  to  her  ancestral 
faith  until  the  autumn  of  1867.  The  child  up  to  that  time  liad  certainly  been  brought 
up  and,  so  far  as  she  was  educated  at  all,  educated  as  a  Christian  girl,  eating, 
drinking,  and  associating  with  her  Christian  cousins,  and  going  to  a  school. 

In  the  autumn  of  1867  this  occurred.  The  House  of  the  Widow  became  the 
House  of  one  John  Thomas  Jolin.  a  Clerk  of  inferior  grade  in  the  Judge's  Court,  and 
thev  lived  and  cohabited  togetlier  as  Husband  and  Wife,  John  Thomas  John  Ijeing 
alreadv  the  Husband  in  Christian  marriage  of  a  living  Christian  Wife.  It  is  sug- 
gested that  this  union  was  sanctified  and  legalized  in  this  way — that  the  Widow 
became  a  Maliomedan,  That  Jolm  Thomas  John  I>ecame  a  Mahoniedan,  and  that 
having  thus  qualified  himself  for  the  enjoyment  of  polygamous  privileges,  he  con- 
tracted in  Mahomedan  form  a  valid  Mahomedan  marriage  with  the  Widow,  the 
Appellant. 

The  High  Court  expressed  doubts  of  the  legality  of  this  marriage;  which  their 
Lordships  think  they  were  well  warranted  in  entertaining. 

[325]  But  however  this  may  be,  their  Lordships  can  entertain  no  doubt,  that  when 
the  connection  between  John  Thomas  John  and  the  Widow  was  formed,  whether  it  was 
merely  adulterous  or  under  the  cover  of  a  Mahomedan  marriage,  the  home  was  no 
longer  a  fit  home  for  a  Christian  young  girl ;  and  if  the  matter  had  then  been  brought 
to  the  notice  of  the  Judge,  it  would  have  been  his  plain  duty,  without  delay,  to  find 
a  more  suitable  home  and  guardianship  than  what  had  l^ecome,  in  fact,  the  home  and 
guardiansliip  of  John  Thomas  John.  The  matter  was  not,  however,  brought  so  soon 
as  it  ought  to  have  been  to  the  attention  of  the  Judge. 

Some  relatives  interfered,  in  order  that  the  child  might  be  sent  to  a  proper 
school — a  proper  Christian  school:  and  John  Thomas  John  and  bis  alleged  Wife, 
professing  to  yield  to  the  suggestion,  took  the  girl  in  June,  1869,  up  to  Simla,  with 
the  avowed  object  of  placing  her  in  a  Christian  school  there.  They  now  represent 
that  this  project  failed,  by  reason  of  the  girl's  refusal  to  go  to  school;  and  that  she 
began  to  express  a  preference  for  the  Mahomedan  religion,  and  the  Oriental  mode 
of  feminine  life  in  seclusion  behind  the  purdah  :  and  that  at  some  period  (the  time 
is  not  exactly  fixed)  a  Moulavie  was  introduced,  who  confirmed  her  in  her  resolution 
to  become  a  Mahomedan.  The  young  Lady,  who  by  this  time  had  attained  the  age 
of  fourteen  years,  or  thereabout,  made  the  following  deposition:  — 

"  I  know  ilr.  .John.  I  first  knew  him  when  we  came  to  Meerut,  and  for  the  past 
two  years  know  him  well.  No  one  has  ever  persuaded  me  to  l)e  a  Mussubnani.  My 
own  feelings  alone  have  prompted  me.  I  wish  to  remain  a  Mussulmani.  I  would 
not  be  [326]  persuaded  to  become  a  Christian,  because  it  is  from  my  own  conviction 
that  I  am  a  Mussulmani.  I  am  in  the  purdah  by  own  free  will.  I  went  up  to  Simla 
with  my  Mother  and  Mr.  .John.  They  wished  me  to  go  to  school,  and  pressed  me 
very  much  to  go,  but  I  would  not  consent.  I  heard  of  the  marriage  of  my  Mother  to 
Mr.  John  five  or  six  days  after  it  took  place.  I  cannot  say  how  long  Mrs.  James 
Skinner  has  known  of  the  marriage,  but  she  must  have  known  of  it  a  long  time,  as 
they  have  lived  together  for  two  years,  and  it  has  been  matter  of  notoriety."  1  believe 
all  Mr.  Skinner's  family  must  have  known  of  it.  I  wish  to  return  to  my  Mother. 
I  believed  Mrs.  James  Skinner  to  be  a  Mussulmani  :  Mrs.  Orde  to  be  a  Christian. 
To  Counsel  for  Petitioners. — My  Mother  can  read  very  little — small  story  Books: 
but  she  cannot  read  Persian,  nor  write  at  all.  She  can  only  read  the  Urdu  in  print, 
not  the  written  character,  excepting  very  good  text-hand.  I  have  read  ea.sy  Books 
on  religion  in  Urdu,  but  not  studied  them.  I  am  studying  the  Koran  with  a  teacher. 
There  was  a  picture  of  my  Father,  and  there  were  several  otlier  pictures  ;  but  as  I 
had  heard  that  it  was  strictly  forbidden  to  keep  pictures  by  our  religion,  I,  therefore, 
destroyed  them  with  mv  own  hands.  The  picture  was  on  paper  in  a  frame  with  glass. 
It  was  destroyed  soon  after  we  returned  from  the  Hills.  I  heard  that  to  keep  pictures 
was  prohibited  after  my  return  from  the  Hills,  from  a  Preacher,  a  Moulavie,  who 
came  to  the  House  and  preached  a  sermon.  No  one  advised  me  otherwise.  I  had 
long  thought  of  becominsr  a  Mussulmani,  but  wlien  I  was  voung  did  not  understand 

808 


I 


SKINNER  V.   ORDE  [l87  l]        XIV  MOORE  IND.  APP.,  327 

tlie  ilitforeiit  religions;  when  I  rLtunied  from  tiie  Hills  I  turned  my  alteiitiuii  lo  it, 
[327]  iind  had  the  Preaeher  called  to  preach.  Almost  all  my  family  are  Christians. 
I  have  had  no  intercourse  during  the  last  six  or  seven  months  with  any  others  who  are 
Christians,  but  tlieir  family  and  Mrs.  lienu.  Since  I  have  been  in  their  House  I 
have  not  had  any  Letter  of  any  kind  from  Mr.  John.  I  had  some  Letters  from  my 
cousin  Sophy,  who  is  in  Calcutta,  and  Charlie,  whicii  were  on  my  Table.  These  I  seut 
for.  Two  from  Charlie  I  sent  for  the  day  before  yesterday,  which  were  old,  and  I 
tore  them  up  ;  the  other  from  Sophy  I  sent  for  yesterday,  and  showed  it  to  Mrs.  Ald- 
weU.  The  two  from  Charlie  I  sent  for  by  Achakrai,  and  the  one  from  Sophy  by  my 
Ayah.  To  Counsel  for  Petitioners. — I  know  Mrs.  Benu.  I  have  seen  her  several 
times  since  I  came  from  Simla.  I  know  her  to  be  a  Christian."  This  evidence 
was,  with  the  consent  of  the  Counsel  on  lioth  sides,  and  ;ilso  of  the  princijial  parties, 
though  the  que.stions  and  answers  were  put  and  given  in  the  vernacular  of  the  Country, 
Urdu,  recorded  by  the  Court  in  English,  and  was  read  over  to  the  Witness  in  Urdu, 
and  by  her  acknowledged  to  be  correct. 

The  case  of  the  Appellant,,  in  fact,  rested  on  tiiis  deposition.  An  eloquent  appeal 
was  niade  to  their  Lordships'  feelings  not  to  sanction  such  a.  violation  of  the  young 
Lady's  jiresent  religious  convictions  and  natural  feelings  as  was  involved  in  tearing 
her  from  her  Mahomedan  home  and  Mother,  and  connnitting  lier  to  the  care  of  a 
christian  strange  Schoolmistress.  The  Judges  of  the  High  Court,  however,  did  not 
think  that  deposition  sufficient  to  induce  them  to  abstain  from  making  in  July,  1870, 
the  Order  for  the  appointment  of  the  Guardian,  which  would  have  been  the  [328] 
only  possible  Order  that  could  have  been  made  in  1867. 

Their  Lordships  cannot  dissent  from  that  conclusion.  It  would  be  very  easy, 
of  course,  for  a  Mother,  under  such  circumstances,  to  procure  from  a  young  Daughter 
the  expression  of  a  wish  to  remain  with  her  and  to  become  a  Mahomedan  like  her, 
rather  than  continue  a  Christian  and  go  to  a  strange  school;  and  it  is  impossible, 
in  their  Lordships'  judgment,  to  believe  that  in  the  interval  which  had  occurred 
between  the  visit  to  Simla  and  the  application  to  the'  Court  any  such  knowledge  of 
the  differences  between  the  two  religions  had  been  acquired,  or  any  such  settled  con- 
scientious convictions  had  been  formed,  as  to  make  it  really  likely  that  her  moral 
and  religious  condition  would  be  endangered  by  placing  her  where  she  should 
receive  the  secular  and  religious  instruction  and  training,  which  she  ought  to  have 
long  previously  and  without  interruption  enjoyed.  Their  Lordships  are,  therefore, 
of  opinion,  that  the  Order,  in  so  far  as  it  removed  the  Ward  from  her  Mother  and 
alleged  stepfather,  and  placed  her  under  a  Christian  Guardian,  was  right,  and  that 
is  really  the  only  matter  that  has  been  brought  before  them. 

Their  Lordships  will  humbly  report  to  Her  Majesty  that,  in  their  opinion,  the 
Order  of  the  High  Court  ought  to  be  aflSrmed,  and  this  appeal  dismissed  with  costs. 

This  recommendation  of  their  Lordships  is,  of  course,  without  prejudice  to  any 
application  to  be  made  by  or  on  behalf  of  the  Ward  concerning  her  future  position  ; 
and  considering  the  present  age  of  the  young  Lady,  their  Lordships  think  it  would 
1  e  very  proper  for  the  Court  to  ascertain  for  itself  what  [329]  her  present  opinions 
and  wishes  are,  and  what,  having  regard  to  those  wishes  and  opinions,  would  in  the 
present  state  of  things  be  best  for  her. 

Affirming  the  principle  of  the  Order,  their  Lordships  feel  that  it  would  be  very 
difficult  for  an  appellate  Tribunal  in  this  Country  to  interfere  without  injury,  as  to 
the  details  of  the  particular  guardianship  and  scheme,  which  must  so  essentially  be 
a  matter  of  quasi  parental  discretion  to  be  exercised  on  the  spot  by  those  best 
acquainted,  or  best  able  to  acquaint  themselves,  with  all  the  circumstances,  and  their 
Lordships  disclaim  any  desire  so  to  interfere.  But  they  suggest,  for  the  considera- 
tion of  the  Court  in  India  in  similar  cases,  that  while  selecting  a  School  (such,  for 
example,  as  Miss  Scanlan's  in  this  instant)  it  would  be  desirable,  where  practicable, 
to  have  some  independent  person  as  Guardian,  to  whom  the  Ward  could  apply,  in 
whom  the  Court  and  the  Ward  could  confide,  and  whose  duty  it  would  be  to  com- 
municate to  the  Court  any  matter  which  might  arise. 

[Mews'  Dig.  tit.  INDIA,  3.  Legai>  DBCisioNf; ;  tit.  INFANT,  I.  Custody  and  Educa- 
tion, i.  Reliqious  Eduration,h.  Control  of  by  Court.     S.C.  8  Moo.  P.C.  (N.S.)  261  : 
L.R.  4  P.C.  60.     See  /n  re  Sronlan,  1888,  40  Ch.D.  214.] 
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[330]  ALEXANDER  JOHN  FORBES,— Aj^pelkmt;  BABOO  LUCHMEEPUT  SINGH, 
DHUNI'UT  SINGH,  SHEIKH  JOWHUR  ALI,  and  MUSSUMAT  AMEEROON- 
ISSA  BEGUM,— Respandents  *  [Nov.  24,  25,  26,  Dec.  7,  8,  1871]. 
On  appeal  from  the  High  Court  of  Judicative  at  Fort  William,  Bengal. 

Exposition  of  tlie  principles  enacted  by  the  Bengal  Regulations  as  to  the  power 
of  a  Zemindar  to  sell  for  arrears  of  rent  the  tenure,  free  from  previous  titles 
and  incumbrance.s  created  by  a  defaulting  tenant  [U  Moo.  Ind.  App.  340]. 

Distinction  laid  down  in  the  Regulations,  between  sale  for  arrears  of  revenue 
and  for  arrears  of  rent. 

Ben.  Reg.  VIII.,  sect.  11,  of  1819,  gives  express  power  to  sell  the  tenure,  free  from 
all  incumbrances  that  may  have  accrued  upon  it  by  the  act  of  the  defa-uking 
proprietor,  his  representatives  or  assignees  .;  but  the  power  so  given  is  con- 
fined to  the  case  of  tenures,  where  the  right  of  selling  or  bringing  to  sale  for 
an  arrear  of  rent,  has  been  specially  reserved  by  stipulation  in  the  engage- 
ments interchanged  on  the  creation  of  the  tenure  [14  Mool  Ind.  App.  342]. 

A  Mortgagee  had  foreclosed  under  Ben.  Reg.  XVII.  of  1806,  and  a  decree  was 
made  in  1854  for  possession  of  the  mortgaged  Talook.  In  1855  a  summary 
suit  was  brought  by  the  Zemindar  against  the  heirs  of  the  Talookdar  (the 
Mortgagor)  for  arrears  of  rent,  to  which  the  Mortgagee  was  not  made  a  party. 
A  decree  for  sale  was  made  ex  parte,  and  the  Talook  sold  by  auction,  under 
Act,  No.  VI.  of  1858.  The  Mortgagee  then  brought  a  suit  to  recover  posses- 
sion of  the  Talook,  and  to  set  aside  the  sale  by  the  Zemindar  for  arrears  of 
rent.  Held,  reversing  the  decision  of  the  High  Court,  that,  as  it  was  an 
Istemrary  talook,  the  Zemindar  had  no  power  by  the  Bengal  Regulations, 
or  Act,  No.  X.  of  1859,  Sect.  105,  to  sell  the  tenure,  and  the  sale  declared 
invalid. 

The  case  of  Shahahooddeen  v.  Futieh  All  (7  W.R.,  260)  approved  of  and  followed 
[14  Moo.  Ind.  App.  340]. 

The  question  in  this  case  respected  the  right  of  the  Appellant,  a  Mortgagee  after 
foreclosure,  against  a  tenant  of  the  Mortgagor  of  Talook  Gohooman  held  under  an 
hereditary  Istemrary  tenure  in  the  Zemindary  of  two  of  the  Respondents,  to  the 
possession  of  such  [331]  sul>tenure  purchased,  against  a  Purchaser  at  a  sale  in  execu- 
tion of  a  decree  for  rent  which  had  accrued  before  the  foreclosure,  and  involved  the 
question,  whether  by  such  a  sale  the  tenure  itself  passed,  or  merely  the  interest  of 
the  Tenant  and  the  Mortgagor. 

The  suit  was  instituted  by  the  Appellant  to  establish  his  right,  as  proprietor 
and  Istemrardar  to  recover  possession,  with  mesne  profits,  of  the  Talook  Gohooman, 
etc.,  held  under  an  hereditary  Istemrary,  a  fixed  rent  tenure,  situate  in  Pergunnah 
Havalee,  Zillah  Purneah  ;  and  as  ancillary  to  the  above  relief,  the  Appellant  sought 
by  the  suit  to  set  aside  an  execution  sale  of  the  Talook,  effected  under  tlie  provisions 
of  Act,  No.  VI.  of  1853,  and  Act,  No.  VIII.  of  1835,  which  incorporated  Ben.  Reg.. 
VII.  of  1799,  sect.  15.  The  sale  sought  to  be  set  aside  w-as  in  execution  and  satisfac- 
tion of  a  money  Decree  obtained,  ex  parte,  by  the  Zemindar,  Baboo  Pertab  Sing 
(since  deceased),  in  a  summary  suit  instituted  by  him  in  the  Court  of  the  Deputy 
Government  Collector,  for  arrears  of  rent  in  respect  of  the  Talook,  against  the  heirs 
of  a  former  Istemrardar,  Shah  AH  Reza,  then  deceased,  in  pursuance  of  the  pro- 
visions of  Reg.  VIII.  of  1831,  in  respect  of  arrears  of  rent,  or  enhancement  of  rent, 
under  which  Talook  was  sold  under  process  of  execution  to  realize  the  amount  of  the 
decree,  as  being  the  property  of  the  Defendants  in  their  representative  capacity,  as 
the  heirs  in  succession  of  5aboo  Pertab  Singh. 

The  questions  at  issue  in  the  Court  below  were  first,  whether  the  sale  in  execu- 
tion of  the  decree  passed  anything  more  than  the  title  and  interest  of  the  Defendants 
as  heirs  of  the  Istemrardar,  Shah  AH  Reza  ;  and  whether  the  sale  was  valid  as  against 

*  Present:  Members  of  the  Judicial  Commiittee. — Tlie  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Joseph  Napier,  Bart.,  and  the  Right  Hon.  Sir 
Montague  Edward  Smith.     Assessor. — The  Right  Hon.  Sir  Lawrence  Peel. 
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the  Appellant,  a  Mortgagee  of  the  Istemrary  Talook  under  a  Bye-[332]-liil-walVa  (deed 
of  londitional  sale)  from  Shah  Ali  Reza,  who  had  become  the  absolute  Owner  of  the 
tenure,  and  had  confirmed  his  title  by  having  obtained  under  Reg.  XVII.  of  1806  first 
a  decree  of  foreclosure  and  subsequently  a  decree  of  the  Zillah  Judge,  for  pos.scssion 
made  in  a  regular  suit  brought  with  that  object  against  the  former  Istemrardar, 
and  which,  on  appeal  to  the  late  Sudder  Dcwanny  Adawlut,  at  Calcutta,  was  finally 
affirmed  by  an  Order  of  Her  Majesty  in  Council,  made  on  the  appeal  of  Forhex  v. 
Ai»eerooiuj<sn  Be(/iim  (see  case  reported,  10  Moore's  Ind.  Ajjp.  Cases,  :M0).  Secondly, 
as  to  the  invalidity  of  the  sale,  in  consequence  of  the  non-observance  of  certain  steps 
and  conditions  prescribed  in  respect  to  sales  by  Hen.  Reg.  VIII.  of  l!^31.  Act,  No. 
VIII.  of  1835,  sect.  2,  that  ten  days'  notice  shall  be  given  of  any  such  intended  sales. 
Thirdly,  whether  the  sale  should  be  set  aside,  on  the  ground,  that  it  had  been  admitted 
by  the  Zemindar,  in  a  petition  presented  by  him  to  the  (Tovernment  Collector,  that  the 
sale  was  not  carried  out  boim  fide,  but  fraudulently,  although  he  alleged  that  the 
fraud  was  the  act  of  his  Mookhtar,  who  had  lieen  l)y  him  intrusted  with  the  conduct 
and  carrying  out  of  the  sale,  and  the  Mookhtar  (the  Respondent,  Sheikh  Jowhur  Ali) 
having,  while  acting  in  such  fiduciary  position,  become  the  Purchaser  in  his  own 
name  of  the  Talook,  at  an  inadequate  price. 

The  Principal  Sudder  Ameen  (Beenee  Madliul  Thome),  on  the  28th  of  March, 
1860,  -dismissed  the  Appellant's  suit  with  costs,  mainly  upon  the  ground  of  his  having 
no  right  of  action,  in  consequence  of  a  former  Sudder  Ameen  decreeing  that  the 
sunnnary  suit  of  the  Zemindar  had  been  rightly  brought,  and  [333]  against  the 
proper  parties,  and  that  the  sale  of  the  Talook  under  the  Decree  obtained  in  that  suit 
was  legal  and  valid,  and  that  it  was  not  proved  that  there  was  any  irregularity  or 
fraud  in  the  sale. 

The  Appellant  appealed  to  the  High  Court  at  Calcutta,  and  a  division  Bench, 
consisting  of  the  Justices,  H.  T.  Raikes  and  Shumbhoo-Nath  Pundit,  on  the  12th  of 
March,  1863,  dismissed  the  appeal  on  the  single  ground  that  the  Appellant  was  no 
longer  in  a  position  to  carry  on  his  appeal,  as  his  right  of  action  had  been  lost  to 
him  by  reason  of  the  Decree  of  the  late  Sudder  Court  in  1862,  having  dismissed  his 
foreclosure  suit. 

A  petition  for  review  of  judgment  was  afterwards  allowed,  on  the  ground  that  the 
auction  sale  to  the  Respondent  Sheikh  Jowhur  Ali,  did  not  carry  with  it  the  transfer 
of  the  tenure,  but  merely  the  transfer  of  the  interest  of  the  judgment  Debtor  at  the 
time  of  the  sale. 

The  High  Court,  on  the  26th  of  April,  1867,  consisting  of  Mr.  H.  V.  Bayley  and 
Shumbhoo-Nath  Pundit,  on  the  review  of  judgment,  made  a  Decree  declaring  that  the 
Plaintiff  was  not  entitled  to  a  Decree  for  setting  aside  the  sale;  in  eft'ect,  affirming 
the  decree  of  the  Principal  Sudder  Ameen  of  the  28th  of  March,  1860.  In  the  judg- 
ment the  Court  held,  that  the  Appellant,  if  he  desired  to  save  the  tenure  from  sale 
in  execution  of  the  Decree  obtained  by  the  Zemindar,  was  bound  to  have  paid  not  only 
the  rent  due  after  the  Appellant  had  olitained  his  foreclosure  Decree,  but  also  that 
which  had  accrued  due  from  the  heirs  of  the  registered  Talookdar  previous  to  that 
Decree,  and  that  having  failed  to  do  so,  it  was  not  rights  and  interests  which  passed, 
but  the  tenure  itself  under  the  sale  in  execution. 

The  appeal  was  from  this  Decree. 

[334]  Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant  ;  and  Mr.  Field,  Q.C., 
and  Mr.  Doyne,  for  the  Respondent,  Sheikh  Jowhur  Ali. 

The  points  argued  were:  — 

First,  as  to  the  effect  of  the  auction  sale  under  the  Decree  in  the  summary  suit 
bv  the  Zemindar  against  the  Mortgagor's  heirs  for  arrears  of  rent,  whether  it  affected 
more  than  their  interests,  if  anv,  and  not  the  tenure,  which  had  l)een  foreclosed  by 
the  Appellant,  the  Mortgagee.  DivavkanafJi  Doxs  v.  Manicl-  Chnndcr  Doss  (3  W.R., 
197) ;  Shahahooddeen  v.  Futteh  All  (7  W.R.,  260).     Act,  No.  X.  of  1859,  sect.  105. 

Second,  whether  the  Respondent,  the  auction  Purchaser,  under  a  decree  for  sale 
for  arrears  of  rent  due  to  the  Zemindar  had  a  title  equivalent  to  that 
of  a  Purchaser  at  a  Government  sale  for  arrears  of  revenue.  On  this 
point  the  following  Regulations  and  cases  were  referred  to: — Ben.  Rcg^. 
VII.  of  1799,  sect.  15,  cl.  7:  XVII.  of  1793;  XLIV.  of  1793,  sect.  5;  XXXV.  of  17&o; 
V.  of  1812:  VIII.  of  1819,  sects.  8,  11,  12,  18,  cl.  4 ;  I.  of  1820,  sect.  2.     Lamb  v. 
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Bejoy  KMen  l)o,^  (8  Moore's  lud.  App.  Cases,  i'll) ;  TManund  Tludoor  v.  Pores- 
muiiJhri  (.i:i  W.K.,  449);  Safkouree  Mitter  v.  fsec.nimldeeH  Sirdar  (14  Hen.  h.U.A. 

Rep.  6-26).  ,„,,,•  i-  .1 

Third    as  to  the  validity  of  the  sale  ot  the  Talook  m  consequence  of  the  non- 

ol)S6rvanc4<  of  the  condition^  prescribed  with  respect  to  such  sales  by  Ben    Regs   VII. 

of  Nil!)  ;  VIII.  of  1«1  :  and  Acts,  [335]  Nos.  VIII.  of  18:?5,  sec.  2,  and  VI.  ot  1853, 

as  to  tlie  notice  of  the  intended  sale. 

Their  Lordships'  jud-nient  having  been  reserved,  was  now  delivered  by 

The  Right  Hon.  Sir  Montague  Siuitii  (Jan.  26,  1872).— This  is  an  appeal  from  a 
Decree  of  tlie  Hiirh  Court  of  Calcutta  on  review,  in  effect,  dismissing  a  suit  brought 
in  the  Zillah  Court  of  Purneah  in  1856  by  the  Appellant,  as  Mortgagee  after  ioie- 
closure,  to  recover  possession  of  certain  Talooks  in  rergunnali  Havalee,  and  to  set 
aside  a  judicial  sale  of  them  made  at  the  instance  of  Baboo  Pertab  Singh,  the 
Zemindar,  under  a  claim  for  arrears  of  rent. 

The  main  question  in  tlie  appeal  is,  whether  the  sale  of  tlie  Talooks  made  to  Sheikh 
Jowhur  Ali,  the  Respondent  who  alone  appeared  at  the  hearing  of  this  appeal,  under 
a  Decree  in  a  suit  instituted  by  the  Zemindar  against  the  heirs  of  Shah  Ali  Reza,  the 
Mortgagor,  for  arrears  of  rent,  treating  them  as  defaulting  tenants,  is  a  valid  sale 
as  against  the  Appellant,  the  Mortgagee,  who  was  not  a  party  to  that  suit. 

Shall  Ali  Ueza,  a  Maiioiiiedau,  held  the  property  by  an  hereditary  tenure  created 
by  Sunnuds  granted  prior  to  179.3  to  the  ancestors  of  Shah  Ali  Reza.  These  Sunnuds 
are  not  set  out  in  the  present  record  :  but  it  has  been  certified  since  the  argument,  by 
the  Registrar  of  the  High  Court,  that  they  are  the  same  as  those  printed  in  the 
record  of  the  appeal  in  a  former  suit  between  the  Appellant  and  the  representatives  of 
Shah  Ali  Reza.  Tlieir  Lordships  tliought  it  riglit  to  ascertain  with  accuracy  the 
contents  of  these  Sunnuds,  inasmuch  as  the  High  Court  based  their  judgment  [336] 
in  a  great  degree  on  the  assumption,  that  the  tenure  was  made  saleable  for  arrears  of 
rent  by  special  terms  contained  in  them. 

It  appears  from  the  Sunnuds,  tlius  verified,  that  tliis  assumption  is  unfounded  ; 
and  it  was  admitted  by  the  learned  Counsel  for  the  Respondent  that  if  they  were  the 
same  as  those  set  ont  iii  the  former  Record  this  was  so.  By  the  Sunnuds  the  mouzahs 
are  o-iven  by  way  of  istemrar  to  Hossein  Reza  and  his  descendants  on  a  fixed  and 
absolute  juiuma  of  Rs.  2291. 

On  the  l.'5th  of  March,  1850,  the  Appellant  advanced  to  Shah  Ali  Reza  Rs.  39,500; 
and  to  secure  this  advance  the  latter  made,  in  ordinary  form,  a  conditional  sale  of  the 
Talooks  to  him,  to  be  absolute  if  the  money  was  not  repaid  on  13th  of  March,  1851. 

It  is  necessary  to  advert  shortly  to  the  litigation  wliicli  has  been  going  on  since 
1851  in  this  and  two  contemporaneous  suits. 

The  mortgage-delit  not  having  been  paid,  the  Appellant  took  proceedings  to  fore- 
close under  Reg.  XVII.  of  1806  ;  and  the  foreclosure  was  completed  in  due  course  in 
August,  1852. 

Thereupon,  on  the  28th  January,  1853,  the  Appellant  commenced  a  suit  against 
Shah  Ali  Reza  to  obtain  possession,  whicli  was  defended  on  grounds  impeaching  the 
validity  of  the  foreclosure.  This  suit  passed  through  ail  the  Courts,  and  underwent  a 
great  variety  of  foi-tuue.  The  Zillah  Judge  on  the  18tli  of  December,  1854  (a  day 
material  to  be  borne  in  mind),  made  a  decree  in  favour  of  the  Appellant  for  the 
possession  of  the  Talooks.  On  appeal  to  the  Sudder  Dewanny  Adawlut.  the  suit  was 
remanded,  when  the  then  Zillah  Judge  dismissed  it,  and  the  [337]  Sudder  Court 
affirmi'd  his  decision;  but  both  these  judgments  were  reversed  by  Her  Majesty  on 
appeal,  and  the  Order  in  Council  declared,  that  the  Appellant  was  entitled  to  the 
possession  of  the  mortgaged  premises  as  absolute  Owner.  The  case  is  reported  in 
10  Moore's  Ind.  App.  Cases,  340. 

Thi  Order  in  Council  bears  date  on  the  3rd  of  February,  1866. 
Shortly  after  the  decree  of  the  Zillah  Judge  of  the  18th  of  December,  1854,  in  the 
Appellant's  suit  for  possession,  viz.,  on  the  6th  of  January,  1853,  the  Zemindar,  Baboo 
Pertab  Singh,  brought  a  summary  suit  in  the  Collector's  Court  against  the  heirs  of 
Shah  Ali  Reza  for  arrears  of  rent.  The  heirs  in  that  suit  allowed  judgment  to  go  by 
default,  and  on  the  26th  of  February,  1855,  an  ex  parte  decree  was  made  again.st 
them  for  the  amount  of  the  arrears  claimed,  viz.,  Rs.  712.  On  the  19tli  of  March, 
1853.  ihe  Zemindar  prayed  that  the  Decree  might  be  put  into  execution  and  the 
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Talooks  sold,  and  iIrv  were  suld  accoidiiigly  on  the  "iGtli  of  April,  1855,  to  the  Re- 
spondent, Sheikh  Jowhur  Ali.  for  Rs.  loot).  Tiiis  is  tlie  sale  whieh  it  is  sought  to  set 
aside  iu  the  pi'eseiit  suit. 

It  is  plain  that,  when  this  sunuuary  suit  against  the  heirs  of  Shah  Ali  Uv/.n  was 
commenced,  they  had  no  title  or  right  whatever  in  tlie  Talooks.  The  Ajipellant  hud 
become  absolute  Owner,  and,  moreover,  he  had  obtained  tlie  Decree  of  the  Zilliih  Judge 
for  possession,  wliich  was  ultimately  sustained  on  the  final  apjieal  to  Her  Majesty. 

On  the  21th  March,  1856,  the  Appellant  commenced  the  |)resent  suit  to  set  aside  the 
sale  and  for  [338]  possession  against  the  Zemindar,  the  Puniiaser,  Sheikh  Jowhur 
Ali,  and  the  heirs  of  Shah  Ali  Reza. 

His  right  to  recover  was  at  first  opposed  in  the  Courts  below,  on  the  ground  that 
by  the  judgments  given  in  India  in  the  first  of  the  above-mentioned  suits,  iiis  title, 
by  foreclosure,  had  been  invalidated;  and,  on  this  objection,  decrees  were  made 
against  him  by  the  Zillah  and  High  Courts.  On  the  reversal  of  these  decrees  by  Her 
Majesty  in  Council,  in  1866,  the  Appellant,  in  order  to  obtain  the  fruits  of  the  long 
litigation,  at  last  decided  in  his  favour,  obtained  a  re-hearing  of  his  case  on  review, 
and  the  High  Court  then  pronounced  the  judgment  against  him,  now  under  appeal. 

The  contention  of  the  Appellant  is,  that  the  Zemindar  could  only  sell  the  interest  of 
the  heirs  of  Shah  Ali  Reza  (if  any),  and  not  tlie  tenure  and  estate  which  had  jiassed 
to  him  before  the  Decree  for  sale;  and  he  also  impeached  the  sale  on  tlie  ground  that 
it  was  fraudulent  and  collusive,  and  on  objections  founded  on  various  alleged 
irregularities. 

In  the  view  taken  b}-  their  Lordships,  it  will  onh'  be  necessary  to  consider  the  first 
point,  viz.,  the  right  of  the  Zemindar  to  sell,  under  the  Decree  in  the  summary  suit 
against  the  heirs  of  Shah  Ali  Reza,  the  tenure  then  vested  in  the  Appellant. 

The  Respondent  contends  that  the  sale  was,  by  law,  valid.  He  relies  on  the  facts 
that  some  rent  was  in  arrear,  that  Shah  Ali  Reza's  name  was  on  the  Register,  and  his 
heirs  in  possession,  and  that  the  Apjiellant  did  not  tender  the  amount  of  the  arrears. 

But,  on  the  other  hand,  it  appears,  that  if  the  heirs  of  Shah  Ali  Reza  were  in 
possession,  which  is  somewhat  uncertain  on  the  facts,  their  names  were  not  [339]  put 
on  the  Zemindar's  Register,  and  it  also  appears  that,  shortly  after  the  conimencement 
ot  the  summary  suit  by  the  Zemindar,  and  before  the  Decree  for  sale,  the  Officers  of 
the  Zillah  Court,  in  pursuance  of  the  Decree  of  the  18th  of  December,  1854,  gave  the 
Appellant  symbolical  possession  by  planting  Bamboos,  which  the  Zemindar's  Agents 
soon  afterwards  pulled  up,  and  that  the  Appellant's  Agent  tendered  the  rent  for  De- 
cember, 1854,  at  the  Cutcheiy  of  the  Zemindar,  and  that  such  tender  was  then  refused, 
with  the  answer,  that  Sazawals  had  been  appointed,  and  that  until  they  were  removed 
no  rent  would  be  received.  It  also  appears,  that  the  Appellant  endeavoured  to  get 
his  name  placed  on  the  Register  of  the  Zemindar,  and  that  before  the  sale  he  applied 
to  the  Zillah  Judge  for  a  Perwannah,  directing  the  Zemindar  to  place  his  name  on  the 
Register,  who  refused  the  Order.  The  Appellant  did  not  then  apply  to  the  Zemindar, 
and  it  may  be  inferred  tliat  lie  did  not  do  so  because  the  proceedings  of  the  Zemindar, 
who  liad  then  obtained  the  Decree  against  the  heirs  of  Sliali  Ali  Reza,  had  shown  that 
sucli  an  application  was  useless. 

It  is  apparent  from  these  facts,  that  the  Zemindar  had  the  fullest  notice  of  the  title 
of  the  Appellant  and  of  Iiis  claim  to  possession  before  the  Decree  for  sale,  and  that 
having  that  notice,  he  proceeded,  without  notice  to  him,  to  obtain  a  decree  for  sale, 
ex  parte  against  the  heirs  of  Shah  Ali  Reza.  There  can  also  be  no  doubt  that  the 
Purchaser,  Sheikh  .Jowhur  Ali  (who  was,  in  fact,  the  Mookhtar  of  the  Zemindar,  and 
purchased  at  a  grossly  inadequate  price),  had  in  the  same  way  notice  of  the  Appel- 
lant's title,  and  his  proceedings.  It  requires  very  plain  positive  law  to  [340]  support 
such  a  sale  against  the  real  Owner  under  a  decree  thus  obtained. 

The  High  Court,  in  the  judgment  under  appeal,  assume  that  the  Sunnuds,  in 
their  terms,  gave  the  Zemindar  power  to  sell  the  tenure  itself  free  from  incum- 
brances ;  but  in  the  event  of  that  construction  being  unfounded  the  learned  Counsel 
for  the  Respondent  contended,  that  the  Zemindar  liad  that  power  either  as  an  incident 
to  the  tenure,  or  by  virtue  of  the  Regulations. 

No  authority  was  shown  to  satisfy  their  Lordships  that,  by  any  known  law  or 
usage.  Zemindars  had  the  power  to  sell  tenures  of  this  kind  for  arrears  of  rent,  as  a 
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right  inliorent  in  or  incident  to  tiie  tenure,  or  that  an}-  such  power  rightfully  exists, 
unless  by  special  stipulation,  independently  of  the  Regulations. 

A  long  and  minute  comnieutary  was  made,  during  the  argument,  upon  the  Re- 
"ulations  bearing  on  the  subject  from  1703  downwards,  with  the  view,  on  the  part 
of  the  Respondent,  of  showing  that  they  authorized  a  sale  of  the  tenure  itself,  free  of 
previous  titles  and  incumbrances,  created  by  the  defaulting  tenant  and  his  pre- 
docesso  rs. 

Their  Lordships  do  not  think  it  necessary  to  discuss  in  detail  these  Regulations, 
because  they  are  disposed  to  agree  in  the  main  with  the  construction  put  upon  them 
in  a  decision  of  the  full  High  Court,  which  is  directly  opposed  to  this  contention.  The 
decision  referred  to  was  pronounced  in  an  elaborate  judgment  of  the  full  Bench  of 
the  High  Court  (the  Chief  Justice,  Sir  Barnes  Peacock,  presiding),  in  which  the  Re- 
gulations are  fully  collated  and  examined,  Shahabooddeen  v.  Futfeh  AU  and  anotlier 
(7  Weekly  Reporter,  260).  This,  which  may  be  [341]  regarded  as  the  leading  decision 
in  India,  has  been  followed  by  the  Courts  there.  Tirtlianiind  Thakoor  v.  Parexman  J/ia 
(13  Weekly  Reporter,  449);  Mohesh  Chunder  Banerjee  v.  Chiinder  Monee  Debee 
(15  Weekly  Reporter,  237).  It  is  true  that  the  Courts  in  these  decisions  had  to  con- 
.strue  Act,  No.  X.  of  1859,  and  not  Regulation  VII.  of  1799,  wliich  had  then  been 
repealed;  but  powers  of  sale  analogous  to  those  found  in  the  Regulation  of  1799, 
are  provided  in  section  105,  of  Act,  No.  X.  of  1859,  with  this  difference — that  the 
language  of  the  latter  Act  is  more  favourable  to  the  contention  of  the  Respondent 
than  that  of  Regulation  VII.  of  1799.  The  Chief  Justice,  in  commenting  on  the 
Regulation  of  1799,  considered  it  to  be  clear,  that  the  power  to  sell  the  tenure  itself 
free  from  incumbrances,  was  not  given  by  that  Regulation.  The  Regulations  princi- 
pally relied  on  by  the  Respondent  are,  VII.  of  1799,  sect.  15,  cl.  7,  and  VIII.  of  1819. 
The  seventh  clause  of  the  Regulation  of  1799  relied  on,  declares  that  "  if  the  defaulter 
be  a  dependent  Talookdar,  or  the  holder  of  any  other  tenure  which,  by  the  title  deeds 
or  established  usage  of  the  Countr}-  is  transferable  by  sale  or  otherwise,  it  may  be 
brought  to  sale  by  application  to  the  Dewannv  Adawlut.  in  satisfaction  of  the  arrear 
of  rent." 

The  language  is  not  well  adapted  to  meet  the  case  of  incumbered  tenures,  but  the 
words,  if  the  defaulter  be  the  holder  of  any  tenure,  it  may  be  sold,  may  fairly  mean 
that  the  tenure  the  defaulter  holds,  or  has,  such  as  it  is  in  his  hands,  may  be  sold,  and 
it  does  not  seem  to  be  a  forced  construction,  that  the  decisions  above  referred  to  have 
put  on  the  Act,  in  holding  that  if  the  tenure  has  passed  to  another,  and  is  no  longer 
in  him,  the  alleged  manner  enabling  it  to  [342]  be  sold  for  his  debt,  and  that  if  he 
has  an  incumbered  tenure,  then  only  the  interest  which  he  has  in  it  subject  to  the 
power  of  sale. 

Tho  older  Regulations  of  1793,  1795,  and  1799  were  referred  to  for  the  purpose  of 
showing  the  general  object  to  have  been  to  give  the  Zemindar  the  same  powers  to 
recover  rents  from  their  dependent  Talookdars  as  the  Government  had  to  recover  the 
fixed  revenue  from  them  ;  but  these  provisions  relate  principally  to  powers  of  distress. 
The  recital  relied  on  in  the  preamble  of  Regulation  XXXV.,  1795  (which  relates  to 
distresses),  viz.,  that  justice  required  tliat  Proprietors  should  have  the  means  of 
levying  their  rents  and  revenues  with  equal  punctuality  as  the  Government,  is  not 
found  in  Regulation  VII.  of  1799;  and  would  not  justify  a  construction  of  that 
Regulation  which  would  give,  by  an  inference,  a  power  of  sale  of  so  stringent  a  kind 
as  that  contended  for. 

Regulation  VIIL,  1819,  section  11,  cl.  1,  no  doubt  gives  an  express  power  to  sell 
the  tenure  free  of  all  incumbrances  that  may  have  accrued  upon  it  by  the  act  of  the 
defaulting  proprietor,  his  representatives,  or  Assignees;  but  the  power  so  given  is 
confined  to  the  case  of  tenures  where  the  right  of  selling  or  bringing  to  sale  for  an 
arrear  of  rent,  has  been  specially  reserved  by  stipulation,  in  the  engagements  inter- 
changed in  the  creation  of  the  tenure. 

The  preamble  of  the  Act,  No.  X.  of  1859,  shows  the  existence  of  such  tenures,  and 
the  Regulation  treats  them  as  a  distinct  class. 

It  has  been  already  pointed  out  that  the  Sunnuds  in  this  case  do  not  contain  this 
special  power,  and  that  the  High  Court  was  in  error  in  so  assuminf. 

[343]  The  present  case  is  stronger  in  favour  of  the  Appellant  than  that  cited  from 
7  Weekly  Reporter.     In  this  case,  before  the  Zemindar  took  proceedings  against  the 

814 


FORBKS   i\   BABOO  LUCHiMEEPUT  SINGH  [l87l]      XIV  MOORE  IND.  APP.,  344 

heirs  of  Sliah  Ali  Reza,  tlie  title  of  the  Appellant  had  passed  hevdiiil  the  stage  of  being 
an  incumbrance  only  on  the  tenure.  He  had  heconie  the  alisolutc  Owner  of  the  tenure 
itself,  and  the  heirs  of  Shah  Ali  Reza,  against  wiioni  the  summary  suit  was  brought, 
had  no  title  or  interest  whatever  left  iu  it.  They  wore  not  the  "  holders  of  any 
tenure,"  to  use  the  words  of  Regulation  VII.  of  1799,  and  were  certainly  not  "  Pro- 
prietors "  in  tlie  words  of  tiie  Regulation  VIII.  of  1819. 

The  judgment  below  was  also  grounded  on  the  fact,  that  the  heirs  were  in  actual 
possession,  and  that  the  name  of  Shah  Ali  Reza,  their  ancestor,  was  on  the  Register. 
This  was  so,  but  they  were  holding  possession  wrongfully.  Not  only  was  their  title 
gone,  but  a  Decree  for  possession  had  been  obtained  against  them,  and  executed  so 
far  as  it  was  possible  to  do  so.  Their  possession,  therefore,  was  in  no  sense  lawful, 
and  their  mere  de  facto  possession  was  known  by  the  Zemindar  to  be  wrongful.  With 
this  knowledge  the  Zemindar  could  not  properly  treat  the  heirs  as  holders  of  tenure, 
so  as  to  affect  the  rights  of  the  Aiijiellant,  of  whose  title  and  efforts  to  obtain  posses- 
sion he  had  notice. 

It  is  true  the  Appellant  did  not  tender  the  rent  which  was  the  subject  of  the  suit 
against  the  heirs,  but  on  the  other  hand,  when  he  tendered  the  rent  due  from  tlie  date 
of  his  Decree,  at  the  Cutcherry,  the  prior  rent  was  not  demanded  of  him,  and,  on  the 
contrary,  he  was  told  that  the  Zemindar's  Sazawals  were  in  possession,  and  that  no 
rent  would  be  received.  [344]  These  facts,  cotipled  with  the  other  proceedings  of  the 
Zemindar's  Agents,  show  that  a  further  tender  was  useless,  and,  tlierefore,  unneces- 
sary, even  assuming  that  such  a  tender  ought  to  have  been  made  to  stop  the  proceedings 
in  the  summary  suit  against  the  heirs  to  which  he  was  no  party,  which  their  Lordships 
are  by  no  means  prepared  to  affirm. 

In  recommending  the  reversal  of  the  judgment  under  appeal,  their  Lordships,  in 
effect,  affirm  the  authority  of  the  decision  of  the  Full  Bench  in  the  case  of  ShaJiabood- 
deen  v.  Futteh  Ali.  referred  to  from  the  7th  Weekly  Reporter,  260.  It  may  be  in- 
ferred from  their  judgment,  that  the  High  Court  iu  this  case  would  have  followed  that 
authority,  if  the  terms  of  the  Sunuuds  had  been  correctly  brought  before  them. 

Their  Lordships  do  not  desire  by  this  judgment  to  weaken  any  powers  that  Zemin- 
dars may,  by  law,  possess  to  enforce  payment  of  their  rents.  What  other  powers  and 
remedies  the  Zemindar.  Baboo  Pertab  Singh,  had.  and  might  have  exercised,  it  is  not 
necessary,  nor  is  it  now  of  any  general  im|)ortance  to  determine,  for  the  remedies  for 
arrears  of  rent  are  at  present  mainly  provided  by  Act,  No.  X.  of  1859,  and  subsequent 
Acts.  The  only  question  their  Lordships  are  called  upon  to  decide  is,  as  to  the 
validity  of  this  sale,  and  they  have  come  to  the  conclusion  that,  under  the  Regula- 
tions in  force  at  the  time,  and  under  the  circiunstances  of  this  case,  this  sale,  for  the 
reasons  already  given,  was  invalid. 

Their  Lordships  think  that  the  Appellant  is  entitled  to  the  mesne  profits  from  the 
time  of  the  sale  to  Sheikh  Jowliur  Ali,  as  against  him  ;  and  that  in  taking  the  account 
of  such  profits,  all  rent  and  arrears  of  rent  due  and  payable  to  Baboo  Pertab  Singh 
and  his  lieirs  [345]  should  be  deducted  and  allowed.  The  Appellant  also  claims  to  be 
entitled  to  a  Decree  for  mesne  profits  against  the  heirs  of  Baboo  Pertab  Singh,  on  the 
grounds  (1)  that  the  Zemindar  was  acting  in  collusion  with  Sheikh  .lowhur  Ali  ;  and 
(2)  that  he  persisted  in  the  sale  of  the  Talooks,  when  he  knew  that  the  heirs  of  Shah 
Ali  Reza,  who  alone  were  Defendants  in  this  suit,  had  no  interest  at  all  in  them. 
Their  Lordships  do  not  think  it  necessary  to  express  any  opinion  on  the  charge  of 
collusion  :  but  considering  that  the  Zemindar  proceeded  to  obtain  a  sale  of  the  tenure, 
notwithstanding  he  had  notice  of  the  Appellant's  title,  and  of  the  Order  made  by  the 
Zillah  Court  for  giving  him  possession,  and  that  such  sale  has  been  the  means  of 
keeping  the  Appellant  out  of  possession,  and  the  cause  of  this  suit,  and  that  he  has 
persistently  disputed  the  title  of  the  Appellant,  they  are  of  opinion,  that  the  Decree 
for  mesne  profits  should  be  against  the  heirs  of  Baboo  Pertab  Singh  as  well  as  against 
Sheikh  Jowhur  Ali,  but  that  execution  should  not  be  had  against  such  heirs  in  respect 
of  them  until  after  failure  to  obtain  satisfaction  from  Sheikh  Jowhur  Ali. 

Their  Lordships  will,  therefore,  humbly  recommend  to  her  Majesty  that  the 
Decree  appealed  from  be  reversed,  and  that  it  be  declared  that  the  sale  to  Sheikh 
Jowhur  Ali  was  invalid,  and  should  be  set  aside,  tiiat  the  Appellant  is  entitled  to 
possession,  and  to  be  registered  as  the  holder  of  the  Talooks,  and  tiiat  he  has  been  so 
entitled  since  the  Decree  of  tlie  Zillah  Court  of  Purneah  of  the  18th  of  December, 
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1854-  and  that  it  should  also  be  declared,  that  the  Appellant  is  entitled  to  mesne     | 
profits  from  the  time  and  in  manner  above  mentioned;  and,  further,  that  the  Ke- 
spondents  should  pay  the  eosts  of  the  litigation  in  [346]  India,  and  if  any  costs 
have  been  paid  in  India  they  should  be  refunded,  and  their  Lordships  will  direct 
that  the  Appellant  should  have  the  costs  of  this  appeal. 

rSee   Brindahun   Chnnder  Sircar  Choicdry  v.   Brindahun   Chunder  Dey  Chowdry, 
"■  1874,  L.R.  1  Ind.  App.  185.] 


RAMAMANI  AMMAL  (as  Mother  and  Guardian  of  MUTTU  DURAISA\YMI  TAVER), 
AppellaoU,  —  KULANTHAI  NATCHEAR,  and  Others,  —  Respondents  * 
[July  19,  20,  22,  1871]. 

0}i  appeal  from  the  High  Court  of  Madras. 

A  marriage  between  a  Zemindar  of  the  Malavar  class,  a  sub-division  of  the 
Soodra  caste,  with  a  woman  of  the  Vellala  class  of  Soodras.  Held  (1)  as  to 
the  factum,  that  a  marriage  had  taken  place,  and  (2)  that  such  a  marriage 
was  valid  by  Hindoo  law. 

In  questions  of  disputed  facts,  the  rule  of  the  Judicial  Coinniittee  is,  that  the 
ordinary  legal  and  reasonable  presumptions  of  facts  must  not  be  lost  sight  of 
in  the  trial  of  Indian  cases,  however  untrustworthy  much  of  the  evidence 
submitted  to  the  Courts  below  may  commonly  be;  that  due  weight  must  be 
given  to  the  evidence  ;  and  that  evidence  in  a  particular  case  must  not  be 
rejected  from  a  general  distrust  of  native  testimony,  nor  perjury  widely  im- 
puted, without  some  grave  grounds  to  support  the  imputation,  as  such  a 
rejection  would  virtually  submit  the  decision  of  the  rights  of  others  to  the 
suspicion,  and  not  to  the  deliberate  judgment,  of  the  Judge.  The  entire 
history  of  a  family  must,  therefore,  not  be  thrown  aside  because  the  evidence 
of  some  of  the  Witnesses  is  incredible  or  untrustworthy  [14  Moo.  Ind.  App. 
.354]. 

The  facts  of  the  case  are  so  fully  stated,  and  the  evidence  examined  in  detail 
in  their  Lordships'  judg-[347]-ment  as  to  require  no  further  statement  than  the 
nature  of  the  question  raised  by  the  suit. 

The  suit  was  instituted  in  the  Civil  Court  of  Madura,  by  the  Appellant  (as 
Mother  and  Guardian  of  Muttu  Duraisawmi  Taver),  in  which  the  first  Respondent 
was  the  principal  Defendant,  to  obtain  possession  of  the  real  and  personal  estate 
of  Sivasawmi  Taver,  deceased,  formerly  of  Ramnad,  a  sub-division  Zemindar.  The 
Respondent  was  admittedly  the  Widow  of  Sivasawmi  Taver,  but  the  Appellant 
alleged,  and  the  Respondent  denied,  that  she  was  legally  married  to  Sivasawmi 
Taver,  or  that  her  Son,  Muttu  Duraisawmi  Taver,  was  the  Son  and  Heir  of  Sivasawmi 
Taver.  Upon  the  suit  coming  on  for  hearing,  the  Acting  Civil  Judge,  Mr.  C.  N. 
Pochin,  decided  in  favour  of  the  Plaintiff,  holding  the  marriage  valid  in  fact  and 
law;  but  this  decree  was.  upon  appeal,  reversed  by  the  High  Court  at  Madras,  con- 
sisting of  the  Justices  Holloway  and  Innes,  who  dismissed  the  suit  with  costs.  Hence 
the  present  appeal,  which  was  argued  by 

Mr.  Leith,  and  Mr.  Benjamin,  for  the  Appellant  ;  Sir  R.  Palmer,  Q.C.,  and  Mr. 
F.  C.  J.  Millar,  for  the  first  and  principal  Respondent. 

The  consideration  of  their  Lordships'  judgment  having  been  reserved,  judgment 
was  now  delivered  by 

The  Right  Hon.  the  Lord  Justice  James  (Nov.  20,  1871). — This  is  an  appeal  from 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile.  the  Right  Hon.  the  Lord  Justice  James,  and  the  Right  Hon.  the  Lord 
Justice  MellLsh.     A.ssessor, — -The  Right  Hon.  Sir  Lawrence  Peel. 
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a  decision  of  tlio  llifili  Court  at  Madras,  wliicli  ruvcr.-fd  a  Dei-roe  of  the  [348]  Civil 
Judge  of  the  Zillali  of  Madura  in  favour  of  the  Appellant. 

The  suit  was  brought  by  the  Ajipellant,  as  Mother  and  (Juardian  of  her  infant 
Son,  to  establisii  his  right  as  the  legitimate  and  sole  Son  and  Heir  of  Sivasawnii 
Taver  of  Raniuad,  to  inherit  the  property,  movable  and  innnovable,  of  the  Father, 
valued  in  the  plaint  at  Hs.  S)4,79r).  The  Plaintiff  claimed  as  a  Widow,  stating 
herself  to  have  been  the  second  Wife  of  the  deceased,  and  made  title  to  the  sub- 
division zemind'ary  of  Hamnad  on  behalf  of  her  Son.  The  first  Defendant  was  the 
childless  Widow  of  the  late  Zemindar,  according  to  the  A))])ellaiit's  representation, 
the  senior,  and  to  her  own,  his  sole  Widow.  The  other  Defendant,  who  was  joined 
as  a  Defendant  on  a  ground  not  established,  viz.,  his  having  possessed  himself  of 
part  of  the  estate  of  the  deceased  after  his  death,  was  a  first  cousin  of  the  late 
Zemindar.  Both  Defendants  disputed  the  marriage  of  flic  Plaint ilT  and  the 
legitimacy  of  her  Son. 

The  statement  of  both  Defendants  was  that  tiie  Plaintiff  was  a  Dancing-girl, 
and  treating  that  statitt!,  or  caste,  as  continuing,  they  both  insisted  that  she  could 
not  be  the  Wife  of  her  alleged  Husband,  that  her  Son  could  not,  since  she  was  a 
prostitute,  be  the  Son  of  the  late  Zemindar,  and  could  not  have  any  title  to  inherit, 
even  had  a  marriage  between  the  Zemindar  and  the  child's  Motlier  been  celebrated 
in  fact.  They  denied  that  any  marriage  had  taken  place.  It  is  unnecessary  to 
repeat  the  very  language  of  these  statements,  which,  as  translated,  is  coarse  and 
nnbecoming.  It  is  plain,  that  the  case  insisted  on  was  that  the  Plaintiff  herself  was 
a  Dancing-girl,  not  merely  the  child  of  one,  at  the  same  time  when  her  [349]  connec- 
tion with  the  Zemindar  commenced,  which  the  Defendants  represented  as  a  connec- 
tion with  a  Dancing-girl,  a  prostitute  by  profession,  attached  to  the  Temple  service. 

Their  statement  contains  no  intimation  of  her  having  abandoned  that  calling 
prior  to  the  birth  of  these  children,  or  at  all.  The  language  used,  plainly  imports 
a  continuing  status:  that  the  Jndge  so  understood  the  statements  appears  froin  the 
issues  which  he  framed. 

The  term  "  Dancing-girl  "  was  not  used  in  the  answers.  A  fouler  name  was 
there  used,  and  it  seen]s  to  their  Lordships  to  have  been  designedly  employed  to 
mark  a  distinction  between  an  intercourse  with  a  concubine  and  one  with  a  common 
prostitute,  which  might  influence  the  decision  of  a  question  of  Kliation  and  legitimacy. 

The  issues  were,  first,  whether  the  Plaintiff  was  a  Vellala  woman,  or  a  Dancing- 
girl. 

■Secondly,  whether  the  Plaintiff  was  legally  married  to  the  Zemindai'. 

The  third  issue  was  one  of  law  as  to  the  validity  of  the  marriage,  should  it  be 
p  roved. 

The  fourth  issue  was  one  of  fact  as  to  the  second  Defendant's  possession  of  the 
property  which  he  was  alleged  to  have  appropriated.  This  issue  was  found  for  the 
Defendants.  The  finding  is  not  appealed  against ;  and  this  part  of  the  case,  except 
as  the  charge  effects  the  honesty  of  the  Plaintiff's  claim,  need  not  be  considered. 

The  Plaintiff  claimed  to  be  by  birth  a  legitimate  child  of  one  Shunmuga  Pillai, 
a  Soodra  man,  of  the  Vellala,  one  of  the  sub-divisions  of  the  Soodra,  caste.  As 
such  she  would  be  a  Vellala  woman.  The  [350]  Defendants  insisted  that  she  was 
a  mere  Dancing-girl  connected  with  the  .service  of  the  Hindoo  Idol,  at  a  Pagoda  situate 
at  Tiruchuly,  the  place  of  her  birth  and  of  her  Father's  residence,  who  was  the 
headsman  of  the  village.  The  Jiidge  uses,  in  the  issue  which  he  framed,  the  term 
"  Dancing-girl,"  as  di.stinct  from  the  Vellala  class,  to  denote  a  particular  class  of 
wonien.  described  in  treatises  on  Hindoo  i^aw  as  incapable  of  contracting  marriage. 

The  parties  went  to  trial  on  the  issues  before  stated.  The  proofs  and  conduct 
of  the  case  of  the  Defendants  were  applied  to  and  influenced  by  them. 

That  her  alleged  Son  really  was  the  Zemindar's  Son  was  made  by  such  unquestion- 
able evidence  that  it  was  strongly  pressed  on  their  I..ordships,  that  the  Defendants 
had  in  fact  never  intended  to  represent  her  as  not  having  the  st-dtim  of  a  concubine, 
or  the  children  as  not  having  the  status  of  illegitimate  children  :  but  had  only  denied 
that  she  was  the  Wife,  and  that  the  children  were  legitimate.  Their  Lordships  are 
unable  so  to  read  the  case  made  by  the  ])leadings  with  the  light  thrown  upon  it  bv 
the  evidence  of  her  exposing  herself  openly  on  the  balconv  with   all  the  outward 

817 


XIV  MOOBE  IND.  APP..  361  RAMAMANI  AMMAL 

marks  and  costume  of  a  professional  Dancing-girl,  and  such  evidence  as  the  follow- 
ing :  "  As  Tanga  Natchear  is  the  Daughter  of  a  Dancing-girl,  I  did  not  hear  who 
her  Fatlier  was.  As  she  is  a  Dancing-girl's  Daughter,  who  can  be  called  her  Father  I 
I  know  Muttu  Duraisawmi,  the  second  Plaintiff,  his  Mother  is  Ramamani  Animal. 
I  have  not  heard  who  his  Father  is."  The  case  originally  made  and  attempted  to  be 
established  was,  that  of  professional  jirostitution  and  of  promiscuous  intercourse, 
so  that  in  Hindoo  law  and  opinion,  as  well  as  [351]  in  English,  it  would  be  impossible 
to  predicate  any  paternity  of  the  offspring. 

The  statement  that  she  was  a  Dancing-girl  was  designed  to  affect  her  case  in  two 
ways,  first  as  to  the  factum,  and  then  as  to  the  legality  of  the  alleged  marriage. 

The  evidence  that  she  was  not  a  Dancing-girl  was  adduced  by  the  Plaintiff",  in 
support  of  her  case  by  anticipation  to  rebut  that  of  the  Defendants,  which  their 
Counsel  stated  to  have  been  principally' fiirected  to  prove  this  her  original  condition 
of  life.  If  a  marriage  de  facto  we're  proved  by  the  Plaintiff's  Witnesses,  it  lay  on 
the  Defendants  to  show  conclusively  tljat  such  de  facto  marriage  could  not  legitimate 
the  children  of  it,  and  thus,  in  that  event,''the' failure  to  substantiate  this  issue  would 
be  fatal  to  the  defence,  on  the  question  of  legitimacy. 

Tlie  Plaintiff  called  many  Witnesses,  twenty-four  in  number,  thirteen  of  whom 
deposed  to  the  marriage ;  among.st  these,  not  fewer  than  five  Witnesses  of  the 
Zemindar's  family,  nearly  allied  to  him,  -prvma-  facie  at  least,  unimpeached  and 
credible  Witnesses,  such  as  a  Court  would  ordinarily  desire  to  hear  on  a  question  of 
this  kind  in  issue  before  it,  and  would  be  most  disposed  to  trust,  proved  their  actual 
presence  at  the  marriage.  Her  Father,  her  whole  Brother,  and  her  half-Brother 
proved  the  Plaintiff  to  be  of  the  Vellala  caste,  and  a  member  of  their  common 
family. 

The  Civil  Court  of  Madura,  of  which  Mr.  Pochin  was  then  the  Judge,  believing 
these  Witnesses,  necessarily  decided  that  the  marriage  was  proved,  and  also  that 
the  Plaintiff  never  was  a  Dancing-girl.  On  appeal  to  the  High  Court,  that  decision 
was  [352]  reversed  upon  the  first  point.  On  the  second  point,  the  High  Court  did 
not  come  to  a  positive  conclusion  that  the  Plaintiff'  had  been  a  Dancing-girl,  but 
stated  that  they  inclined  to  that  opinion,  an  expression  indicating  di.strust  of  the 
Defendant's  Witnesses  to  the  fact  that  several  of  them  had  actually  seen  her  officia- 
ting in  that  character. 

The  Zemindar  was  not  of  the  '\''ellala  caste.  His  caste,  also  an  inferior  Soodra 
caste,  was  that  of  the  Malavars.  The  union  in  marriage  of  persons  of  these  two 
sub-grades  of  Soodras  seems  to  have  been  uncommon,  and  the  legality  of  such  mar- 
riage was  doubted  at  the  time  when  the  Zemindar  is  said  to  have  married  the  Appel- 
lant. The  marriage  between  such  a  man  and  a  mere  Dancing-girl  has  been  described 
as  "  impossible."  The  Judges  of  the  High  Court  express  much  doubt,  whether  a 
marriage  between  the  Zemindar  and  a  Vellala  woman  would  be  legal,  but  they  do 
not  directly  affirm  its  illegality.  On  the  argument  of  this  appeal  this  objection  was 
not  insisted  on ;  it  was  conceded  on  both  sides  that  recent  decisions  had  declared  the 
legality  of  a  marriage  between  persons  of  these  two  sub-classes  of  the  Soodra  caste. 
This  uncertainty,  which  undoubtedly  prevailed  at  one  time  as  to  the  legal  rights 
flowing  from  such  matrimonial  connections,  has  an  important  bearing  on  the  proof 
of  a  part  of  this  case,  and  will  subsequently  be  considered. 

The  case  before  their  Lordships  is  one  of  conflicting  evidence  and  of  conflicting 
decisions.  The  opinion  of  Mr.  Pochin,  the  Judge  who  tried  the  case,  is  opposed  to 
that  of  two  Judges  of  the  High  Court.  They  differ  as  to  the  habits  of  natives  in 
their  domestic  relations,  as  to  the  credibility  of  [353]  Witnesses,  the  weight  of 
evidence,  and  the  proper  inferences  to  be  drawn  from  conduct.  The  deciston  of 
the  case  by  their  Lordships  must  necessarily  involve  a  somewliat  close  examination 
of  part  of  the  evidence,  and  of  the  grounds  of  the  opinions  of  the  Judges  of  the 
respective  Courts. 

It  was  urged  on  behalf  of  the  Appellant  that  Mr.  Pochin,  who  saw  and  heard  the 
Witnesses,  could  better  judge  of  their  respective  claims  to  belief  than  the  appellate 
Tribunal.  On  the  other  hand,  it  is  stated,  that  as  he  was  an  European,  his  advantage 
in  that  respect  over  the  appellate  Court  was  less  than  that  of  an  intelligent  native 
Judge. 

It   is   due  to   Mr.   Pochin  to  observe,   that  he   appears  to   have   been   extremely 
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diligent  and  laborious  in  the  conduct  of  his  investigation.  In  a  ease  ul'  great  un- 
L-ertainty  and  difficulty,  where  no  evidence  is  exempt  from  suspicion,  if  in  all  parts 
of  the  case  his  conclusions  iiave  not  the  concurrence  of  their  Lordships'  oi)inion, 
such  difference  of  opinion  should  not  weaken  his  just  claims  to  respect.  Tlie  decisions 
of  both  Courts  will  receive  the  most  anxious  and  '•espectful  attention. 

The  first  in  order  and  weightiest  of  the  objections  made  to  Mr.  Pociiin's  con- 
clusions by  the  Judges  of  the  High  Court,  as  well  as  by  the  Counsel  for  the  Kespon- 
dent  in  their  very  able  arguments  before  their  Lordsliips,  is  that  he  had  failed  to 
observe  the  total  improbability  of  the  story  told  by  Shunimuga  Pillay,  the  Father  of 
the  Appellant,  as  to  her  introduction  into  the  family  by  the  deceased  Zemindar, 
and  to  draw  the  inferences  which  should  rationally  and  justly  have  been  drawn 
from  that,  strange  story.  Tlieir  Lordships,  on  this  part  of  tlie  case,  agree  with  the 
[354]  judgment  of- the  High  Court,  which  pronounces  the  story  of  the  treaty  for 
marriage  and  introduction  of  the  Bride  incredible  as  it  is  told.  They  think  that 
tlie  story  as  told  does  not  give  a  true  history  of  the  circumstances  under  whicli  this 
Lady  first  came  to  enter  and  reside  in  the  Zemindar's  house;  and  they  also  think 
that  the  statement  of  the  Father  of  the  Appellant  as  to  the  origin  of  his  connection 
with  her  Jlother,  warrants  an  inference  not  much  at  variance  with  the  observations 
of  the  High  Court  upon  it.  There  may  have  been  family  matters  which  a  Husband 
and  Father  would  be  studious  to  conceal.  The  existence  of  such  matters  would  afford 
an  explanation  of  the  conduct  of  the  parties  in  the  celebration  of  the  alleged  mar- 
riage more  satisfactory  than  that  suggested  by  Mr.  Pochin,  viz.,  that  the  inferiority 
of  the  fortune  and  social  position  of  the  Father  of  the  Appellant  to  that  of  the 
Zemindar  might  account  for  an  introduction  and  reception  of  a  Bride  not  usual  in 
native  families,  an  explanation  which  certainly  is  not  satisfactory  to  their  Lordships. 

The  .story  of  the  marriage  must  be  viewed  as  full  of  suspicion  in  its  very  outset, 
and,  therefore,  requiring  a  more  than  ordinary  degree  of  jealous  scrutiny,  a  jealousy 
which  must  extend  itself  to  the  testimony  of  the  Witnesses  of  the  marriage. 

Their  Lordships  are  led  by  the  judgment  tinder  review,  and  by  some  portion  of 
the  argument  that  has  been  addressed  to  them,  to  state,  as  has  often  been  stated 
before  by  this  Committee,  that  the  ordinary  legal  and  reasonable  presumptions  of 
facts  must  not  be  lost  sight  of  in  the  trial  of  Indian  cases,  however  untrustworthy 
much  of  the  evidence  submitted  to  these  Courts  may  commonly  be;  that  is,  due 
weight  [355]  must  be  given  to  evidence  there  as  elsewhere,  and  that  evidence  in  a 
piarticular  case  must  not  be  rejected  from  a  general  distrust  of  native  testimony, 
nor  perjury  widely  imputed  without  some  grave  grounds  to  support  the  imputation. 
Such  a  rejection,  if  sanctioned,  would  virtually  submit  the  decision  of  the  rights  of 
others  to  the  suspicions  and  not  to  the  deliberate  judgment  of  their  appointed  Judges. 
Nor  mu.st  an  entire  history  be  thrown  aside  because  the  evidence,  or  some  of  the 
evidence,  of  some  of  the  Witnesses  is  increditable  or  untrustworthy. 

On  the  subject  of  the  marriage,  in  fact,  of  the  Zemindar  to  this  Lady,  the 
Plaintiff,  their  Lordsliips  think  that  the  judgment  of  Mr.  Pochin  is  fully  supported 
l>y  the  evidence;  and  titat  so  very  strong  a  /n-i>no  fade  case  is  made  in  favour  of  the 
marriage  as  to  require  the  most  conclusive  evidence  for  its  overthrow.  It  must  be 
i>orne  in  mind  that,  whilst  the  evidence  of  the  marriage  given  by  many  apparently 
credible  Witnesses  having  presumalily  no  motive  to  misreju'esent  the  fact  or  to 
deceive  the  Court,  and  incapable  of  being  themselves  deceived  about  it,  is  direct  and 
])0sitive,  that  by  which  it  is  met  is,  for  the  greater  part,  indirect  and  inferential, 
turning  on  the  improbability  and  inefficacy  of  the  marriage  of  a  Dancing-girl. 
The  evidence  in  support  of  the  marriage  is  that  of  numerous  Witnesses  of  respectable 
position  and  character,  members  of  the  family,  the  very  Witnesses  whose  evidence 
in  like  cases  is  looked  for  by  a  Court,  and  the  absence  of  whicli  w-eakeiis  every  case 
where  such  absence  is  found  ;  confirmed,  moreover,  by  the  treatment  by  the  Zemin- 
dar of  his  children  as  legitimate,  which,  [356]  in  the  opinion  of  their  Lordships, 
the  marriage  of  his  Daughter,  Tlianga  Natchear,  sufficiently  proves.  This  treat- 
ment alone,  unless  answered,  would,  after  the  death  of  the  parents,  suffice  to  establish 
a  claim  to  a  direct  lineal  succession  against  a  reversioner,  and  must  receive  its  due 
weight  here. 

Upon  the  question  of  recognition  of  his  children  as  legitimate,  their  Lordships 
are  compelled  to  express  their  dissent  from  the  conclusions  of  the  High  Court.     The 
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marriage  of  tlie  Daughter  of  the  Rajah,  as  legitimate,  is  a  fact  sufficiently  proved. 
The  Husband  and  his  Fatlier  have  both  been  examined.  The  evidence  of  the 
Husband  leads  directly  to  the  conclusion  that  he  married  his  Wife  as  legitimate, 
concluding  her  to  be  so.  He  says  that  he  would  not  have  married  her  had  she  been 
the  DauglTtcr  of  a  Dancing-girl.  This  statement  is  such  as  might  be  expected  from 
him.  The  Father  confirms  liim,  and  presumption  from  experience  confirms  both. 
Tlie  Witness  himself  is  imimpeached  ;  on  what  ground,  then,  should  his  statement  be 
set  aside?  The  Judges  of  the  High  Court  say,  in  effect,  that  as  he  was  marrying  the 
Daughter  of  a  powerful  man  his  scruples  might,  therefore,  give  way;  but  what  is 
thislmt  opposing  a  conjecture  of  the  Court  itself  to  positive  testimony  against  its 
truth  ;  the  conjecture  itself  seems  to  derive  no  support  from  the  wealth  or  power  of 
the  Zemindar,  for  relatively  to  the  Husband  and  his  family,  the  Zemindar  was  not 
a  man  high  above  them  in  fortune  or  rank,  nor  does  the  alliance  seem  to  have  been 
above  the  degree  or  the  reasonable  expectations  of  one  of  the  Husband's  family. 
Again,  the  High  Court  observes  that  the  marriage  was  not  like  that  of  a  legitimate 
Daughter  as  it  was  [357]  not  celebrated  with  the  ceremony  of  the  Homan,  which, 
however,  the  Husband  says  did  accompany  it.  He  is  contradicted,  indeed,  on  this 
point ;  but  though  this  conflict  of  testimony  might  induce  doubt  in  the  minds  of  the 
Judges,  still  they  were  not  justified,  in  this  balanced  state  of  the  evidence,  in 
reasoning  concerning  the  statm  of  the  Bride,  her  Mother,  and  Brother,  on  the  basis 
of  the  absence  of  this  ceremony.  Other  circumstances,  which  ordinarily  attend  the 
marriage  of  a  legitimate  Daughter,  as  the  existence  of  an  alliance  equal  and  honour- 
able, the  presence  of  near  relatives  and  friends  on  both  sides  were  proved,  and  nothing, 
even  had  the  ceremony  of  the  Homan  been  omitted,  would  have  indicated  a  marriage 
between  unequals  in  degree.  The  other  circumstances  which  have  been  argued 
on  the  side  of  the  Appellants  as  proofs  of  recognition,  by  the  Father  of  his  children 
as  legitimate,  viz.,  the  Benamee  transaction,  afford  no  certain  indication  of  the 
sense  in  which  the  terms  Son  and  Daughter  were  used  by  the  Father.  Their  Lord- 
ships cannot,  however,  agree  with  the  Judges  of  the  High  Court  in  thinking  that 
these  documents  support  an  inference  of  illegitimacy.  They  are  obviously  Benamee 
transactions,  so  conmion  as  to  require  no  explanation  why,  in  a  particular  instance, 
they  were  adopted.  In  an  acknowledged  case  of  legitimate  birth  they  would  have 
excited  no  attention.  They  afford  no  sort  of  evidence  that  the  Zemindar  designed 
them  at  all  to  be  a  provision  for  children.  As  these  children,  even  if  illegitimate 
and  incapable  of  inheriting,  would  have  been  entitled  to  maintCTiance  and  provision 
in  his  lifetime,  gifts  not  exceeding  such  an  allowance  of  maintenance  as  would  have 
been  fair  and  usual,  would  have  been  no  material  [358]  advancement  of  their 
interests.  It  is  unnecessary  to  enter  upon  any  examination  in  detail  of  the  family 
co-membership,  position,  and  respectability  of  those  Witnesses,  members  of  the 
family,  who  depose  to  their  presence  at  the  marriage.  The  judgment  of  the  High 
Court  gives  them  due  weight,  abstractedly  of  the  particular  ground  on  which  it 
justifies  the  rejection  of  their  evidence.  The  propriety  of  this  rejection  of  a 
whole  body  of  evidence  otherwise  unimpeached,  must  no.w  be  considered. 

The  Advocate-General,  who  was  the  Counsel  for  the  Plaintiff,  had  admitted  that 
the  Agent  of  the  superior  Itajah  of  Rahnad  supplied  the  necessary  funds  for 
carrying  on  her  suit.  It  was  obviously  an  admission  made  in  a  spirit  of  rectitude, 
involving,  as  made,  no  acknowledgment  or  sense  of  any  violation  of  any  law  or  duty 
whatever.  Such  an  act  may  be  viewed  in  very  different  lights;  it  might  bear  the 
character  of  a  generous  support,  on  the  part  of  a  powerful  head  of  a  House  com- 
passionating the  helpless  state  of  a  child  contending  for  a  just  inheritance,  and 
acknowledged  by  its  Father  in  his  lifetime  as  a  legitimate  Son. 

It  might,  on  the  other  hand,  be  capable  of  being  viewed  as  a  spiteful  and  vindic- 
tive act,  an  unprincipled  maintenance  of  a  wrongful  suit.  What  presumption  was 
there  in  this  case  to  lead  the  mind  to  entertain  either  view?  The  Manager  of  the 
Rajah  was  not  a  party  to  the  suit.  His  conduct  was  in  no  other  respect  before  the 
Court.  No  ground  existed  for  supposing  him  capable  of  what  would  have  been  a 
very  criminal  conspiracy,  liable  to  severe  punishment.  His  name  was  inserted  in 
a  list  of  the  Defendant's  Witnesses,  which  fact  seems  to  conflict  [359]  with  the 
statement  of  the  pleadings,  that  his  enmity  produced  the  claim. 

Tlie  Witnesses  themselves,  whom  the  hypothesis  supposes  to  be  .-ill  jierjui'ed,  the 
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I'ourt  below  had  believed,  seeing  them,  and  observing  no  signs  of  falsehood  in  tiieni. 
The  hypothesis  of  the  Higii  Court  is,  tiiat  the  Rajah's  Agents  had  got  up  the  case 
troni  enmity.  One  Witness  of  the  Defendants,  it  seems,  had  opposed  the  Rajali's 
;idciption.  This  was  iield  evidence  enough;  and  it  is  assumed  that  tliis  Agent  had 
iiiHueiice  enough  to  make  all  these  priiiui  fucie  resjiectable  men  mme  forward  to 
support  in  Court  a  notoriously  false  ease  by  deliberate  perjury,  for  their  guilt 
iichnitted  of  no  concealment  on  the  hypothesis  of  mere  well-known  concubinage  and 
illegitimacy.  Let  it  be  conceded  that  tiie  Father  of  the  present  Plaint  ill'  liad 
wilfully  given  an  untrue  account  of  the  first  introduction  of  his  Daughter  into  the 
Zemindar's  family,  yet  other  grounds  might  be  supposed,  if  mere  supposition 
niulcl  in  any  case  be  made,  for  concealment  and  iititruth  on  the  subject  of  liis  fauiilv 
Kinnections,  which  would  not  be  inconsistent  with  the  marriage  nf  his  Daughter  tc 
the  Zemindar. 

But  it  may  be  said  a  marriage  with  a  Dancing-girl  was  incredible.  The  High 
Court  has  not  found  the  fact  that  she  was  a  Dancing-girl,  and  this  foundation  is 
wanting  to  their  rejection  of  this  evidence:  they  should  first  have  been  convinced  of 
I  hat.  A  marriage  de  fncto  then  being  established  and  supported  by  recognition 
by  the  deceased  Zemindar  of  these  children  as  legitimate,  the  very  strongest  evi- 
dence would  be  required  to  show  tliat  the  law  denied  to  these  children  their  pre- 
sumable legal  stafii.'i,  [360]  on  the  ground  of  tlieir  Mother's  incapacity  to  contract 
a  marriage.  The  first  ])oint  taken  in  this  part  of  the  case  was  that  the  incapacity 
to  inherit  had  been  virtually  admitted  by  the  acknowledgment  of  the  first  Defendant's 
title  as  heiress. 

This  point  was  relied  upon  by  tlie  Judges  of  the  Higli  Court,  and  was  strongly 
urged  on  the  argument  of  this  appeal.  The  certificate  of  heirship  granted  to  the 
elder  Widow  under  the  circumstances  and  unopposed,  was  declared  to  be  a  tacit 
admission  of  absence  of  title  in  the  Claimant  in  this  suit.  Considerable  weight  is 
due,  prima  facie,  to  such  a  submission  to  an  adverse  title  as  the  objection  supposes, 
but  the  weight  depends  on  the  just  belief  that  the  parties  whose  interests  are 
affected  by  acquiescence  possess  knowledge  of  their  right,  means  to  enforce  it.  and 
counsels  how  to  set  about  resisting,  a  steji  injurious  to  it,  which  was  ordinarily  in 
the  possession  or  reach  of  either  of  two  rival  Claimants.  One  of  the  Plaintiffs  in 
this  case  is  an  infant;  the  other  is  a  Hindoo  female.  Against  neither  is  it  the 
practice  of  the  Courts  in  India  to  press  a  presumption  by  acquiescence  in  a  rival 
claim,  from  the  mere  non-contestation  for  a  limited  time  of  an  adverse  title,  and 
especially  not  of  such  a  title  as  this  certificate  evidences.  The  contrary  doctrine  has 
been  constantly  affirmed  and  acted  on,  both  in  Indian  Courts  and  before  this 
Tribunal.  In  addition  to  this  it  nmst  be  observed  that,  if  a  supposed  acquiescence 
in  one  place  be  contemporaneous  nearly  with  a  claim  not  abandoned,  it  amounts 
to  little  or  nothing. 

The  case  affords  ground  for  the  conclusion  that  the  germ  of  this  litigation  existed 
in  the  Palace  at  the  time  of  the  Zemindar's  death,  and  was  never  [361]  afterwards 
abandoned.  The  hypothesis  that  the  claim  sprung  up,  first,  from  the  spite  of  the 
Rajah's  Agent,  is  inconsistent  with  the  occurrence  in  the  family  at  the  time  of  the 
Rajah's  death.  Tlie  Brother  of  the  first  Plaintift'  was  before  and  at  the  time  of  the 
death  in  the  Palace.  He  sent  for  his  Father,  who  came,  and  was  present  at  the 
funeral  ceremony.  This  summons  and  presence  leads  to  the  conclusion  that  in  some 
mode  the  Lady's  own  family  were  acting  on  a  supposed  right  to  be  included  among.st 
the  family  connections.  It  is  most  improbable  that  the  Daughter's  Husband  would 
admit  her  illegitimacy,  and  his  assertion  of  his  Wife's  legitimacy  would  be  virtually 
that  of  her  infant  Brother,  whose  maternal  Grandfather  and  Uncle  were  present. 
The  performance  of  the  obsequies,  by  delegation,  by  the  Son-in-law  of  the  deceased 
Zemindar,  whilst  the  second  Defendant  was  at  hand,  who  was  the  elder  Widow's 
Nephew,  and  her  Manager  subsequently,  leads  to  the  same  inference  of  a  then 
existing  claim  by  the  child's  friends.  And  if  this  claim  were  then  being  urged, 
though  not  acquiesced  in,  the  hypothesis  of  its  after-origin  is  inadmissible.  There 
is  no  evidence  that  it  was  ever  intentionally  abandoned  ;  for  temporary  helplessness 
and  want  of  funds  may  very  easily  be  supposed  to  have  been  the  causes  of  inaction 
and  delay  for  a  time.     The  excuses  made  for  the  choice  of  the  Son-in-law  are  feeble 
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and  unconvincing.  One  relative  might  be,  as  alleged,  unpunctual,  but  why  should 
all  be  behind  their  time? 

Can,  then,  this  marriage  de  factO'  be  supposed  an  idle,  and  in  a  Hindoo  point  of 
view,  profane  ceremony?  Such,  it  is  conceded  on  all  sides,  it  would  have  lieen  [362] 
if  the  marriage  was  with  the  Dancing-girl,  in  the  sense  of  the  statements  and  issue. 

Their  Lordshijis  entirely  concur  with  the  opinion  of  the  Judge  who  tried  the 
cause  that  the  evidence  on  the  part  of  the  Defendants  to  prove  the  Plaintiff  a 
Dancing-girl  at  any  time  of  her  life  fails.  He  has  given  his  reasons  for  thinking 
her  not  a  Dancing-girl,  which  it  is  unneces.sary  to  repeat ;  they  are  corroborated  Vjy 
others  of  considerable  weight,  wbicli  at  least  balance  the  inference  drawn  from  hei- 
name,  age,  and  puberty.  The  whole  Brother  was  a  Witness.  His  caste  is  that  of  his 
Father.  It  is  not  to  be  presumed  that  his  Father,  the  head  of  his  village,  would 
violate  the  ordinary  feelings  of  people  of  his  caste,  and  make  a  distinction  between 
children  of  the  same  womb,  leaving  the  Daughter  to  lead  a  licentious  life,  from 
■which,  according  to  the  liypothesis,  he  had  withdrawn  her  Mother.  The  children 
of  this  man's  acknowledged  and  admitted  marriage  prove  that  the  children  of  both 
connections  were  brought  up  together  as  one  family.  This  theory,  therefore,  of 
her  original  status  as  a  Dancing-girl  of  the  Temple  has  formidable  presumption 
opposed  to  it  at  its  outset.  The  Judge  has  remarked  on  the  conflicting  character 
of  the  evidence  given  in  support  of  it;  on  the  non-production  of  the  alleged  Mother 
of  the  Plaintiff.  Mr.  Benjamin  strengthened  very  materially  tlie  inference  which 
the  Judge  drew  therefrom,  by  referring  to  the  al)stract  of  the  Defendants'  evidence, 
and  the  unexplained  omissions  to  produce  evidence  from  the  Temple.  Their 
Lordships  feel  strongly  that  if  a  few  years  only  before  the  suit,  she  had  been  an 
avowed  public  Dancing-girl  attached  to  the  [363]  Temple,  clear  and  abundant 
evidence  of  that  fact  might  have  been  given.  Considerable  reliance  was  placed 
in  the  argument  before  their  Lordships  on  the  evidence  of  Abdool  Khadur,  which 
will,  therefore,  be  considered  more  particularly  than  that  of  the  other  Witnesses, 
who  depose  to  the  Plaintiff'  having  been  a  Dancing-girl.  This  Witness  was  repre- 
sented correctly  as  a  Government  Official,  as  one  who  i,iima  facie  was  entitled  to 
credit  as  an  independent  and  respectable  person.  He  deposed  to  the  Plaintiff 
having  actually  appeared  and  danced  before  him  at  Tiruchuly  in  the  years  1847, 
1848,  and  1849.  His  story  when  subjected  to  a  careful  examination  appears  to  their 
Lordships  to  bear  a  strong  resemblance  to  those  admissions  which  the  wants  of  a 
case  often  produce.  Being  an  Official  his  only  connection  with  Tiruchuly  was  that 
he  went  on  circuit  there  with  his  master.  Nothing  is  shown  to  induce  the  belief 
that  the  Dancing-girls  would  more  engage  his  attention  or  thoughts,  than  would  be 
the  case  with  ordinary  Official  persons,  before  whom  such  appearances  took  place 
to  do  them  honour.  It  is  not  represented  by  the  Witness  that  any  special  cause  for 
distinguishing  this  particular  Dancing-girl  from  the  rest  existed,  that  she  was 
eminent  above  the  others  in  beauty  or  grace,  or  that  her  after  fortune  fixed  in  his 
memory,  what  otherwise  might  have  been  a  fleeting  impression.  Yet  after  the 
long  interval  of  eighteen  or  nineteen  years  he  is  deposing  to  the  name,  parentage, 
and  appearance  of  one  individual  Dancing-girl.  This  is  unexplained.  It  may  be 
that,  if  his  evidence  had  been  obtained  in  the  careful  manner  in  which  evidence 
is  ordinarily  brought  out  in  an  English  Court  of  Justice,  these  improbabilities 
might  disappear,  and  [364]  his  evidence  prove  to  be  supportable  for  the  reasons 
urged  to  support  it  before  their  Lordships  ;  but  their  Lordships  have  no  assurance 
that  the  evidence  is  capable  of  being  supported  by  these  considerations,  that  her 
after  fortune  led  to  the  remembrance  of  her,  or  that  she  otherwise  possessed  any 
superiority  over  her  associates.  The  Witness  proceeds  to  give  another  account 
of  the  matter,  for  he  represents  that  he  heard  from  Shunmuga  Pillai  that  she  was 
his  Daughter.  "  He  said  he  kept  her  Mother,  and  also  gave  me  his  DaughterV 
name."  No  explanation  has  been  given  and  none  suggests  itself  to  their  Lord- 
ships' minds  to  account  for  a  communication  so  utterly  improbable.  It  is  shown 
that  Shunmuga  Pillai  had,  from  his  first  intercourse  with  her,  withdrawn  the 
Mother  from  her  former  life,  whatever  it  was,  and  had  placed  her  in  his  House. 
Such  a  communication  by  a  Hindoo  headsman  to  a  stranger  and  a  Mussulman  is 
opposed  to  all  experience  of  native  liabits :  when  and  how  did  it  occur,  what  pro- 
duced   it?     The   Witness   does  not   state,   that   Shunmuga    Pillai    was    present    and 
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pointed  lier  out:  or  otherwise  account  for  tliat  supposed  fidiiess  of  description 
which  would  identify  the  particular  Dancing-girl.  He  deposes  further  to  another 
conversation  e<iually  iniprol)ahle  and  at  variance  with  native  usage;  and,  lastly, 
represents  himself  as  casually  producing  this  most  ini|)ortant  evidence,  which,  if 
true,  would  fix  on  the  Plaiutifi'  the  .status  of  a  common  Dauciu'r-j'irl,  in  an  interview 
with  the  Vakeel  which  had  reference  to  another  cause,  one  of  his  own,  witli  nothing 
whatever  to  lead  to  a  discovery  of  evidence  so  important  to  tlie  Vakeel,  and  so  little 
likely  to  have  been  then  casually  disclosed,  isucli  testimony  is  very  coumion,  it  is 
]]0ssible  in  a  given  [365]  case  that  it  may  be  true,  but  it  is  of  so  dangerous  a  nature, 
and  presents  so  few  claims  to  be  believed,  that  evidence  of  the  kind  is  little  regarded 
even  though  the  Witness  deposing  to  it  be  in  no  other  way  discredited  than  as  one 
deposing  to  evidence  on  which  a  Court  cannot  rely. 

The  presumption  against  her  imputed  stafit.'',  whicli  the  marriage  of  the 
Daughter  affords,  and  the  whole  evidence  leads  their  Lordships  to  affirm  on  this 
point,  the  conclusion  of  the  Judge  below,  that  the  Plaintiff  herself  was  not  a  Dancing- 
t;irl,  and  was  not  one  incapacitated  to  contract  marriage. 

The  observations  of  Mr.  I'ochin  concerning  the  habits  of  native  families  from 
which  the  Judges  of  the  High  Court  dissent,  seem  not  to  have  lieen  applied  by  hini 
to  the  case  of  a  Concubine  treated  with  respect  and  attention  little  inferior  to  that 
of  a  Wife.  He  was  dealing  with  a  case  presented  to  him  of  a  Dancing-girl,  and  was 
applying  his  mind  to  the  statements,  issue,  and  evidence  before  him.  Both 
Tribunals  may  be  correct  enough  with  respect  to  that  which  each  was  considering. 
The  High  Court,  however,  is  inconsistent  with  itself  in  some  respects,  for  whilst  it 
entertained  the  gravest  doubts,  whether  a  marriage,  if  celebrated,  would  have  had 
any  validity,  it  regards  the  acts  of  the  Plaintiff  and  her  advisers  as  unaffected  i)y  the 
like  uncertainty.  The  Judges  suppose  the  Plaintiff'  must  have  known  that  if  a 
marriage  had  taken  place,  her  Son  would  be  legitimate,  a  matter  which  certainly 
was  involved  in  considerable  uncertainty,  which  their  judgment  shows  them  to  have 
shared. 

The  legal  presumption  in  favour  of  a  child  born  in  his  Father's  House  of  a  Mother 
lodged,  and  apparently  [366]  treated  as  a  Wife,  treated  as  a  legitimate  child  by 
his  Father,  and  ft'hose  legitimacy  is  disputed  after  the  Father's  death,  is  one  safe  and 
proper  to  be  made;  and  the  opposing  case  should  be  put  to  strict  proof.  The  legal 
presumption  as  to  the  statu.s  of  Mother  and  Son  accords  with  the  actual  finding  of 
the  Court  below,  which  had  liefore  it  very  strong  proof  indeed  of  recognition  and 
actual  marriage.  This  decision  was  reversed  on  grounds  which  impute  to  many 
Witnesses  prima  fane,  not  likely  to  have  committed  it.  a  very  serious  criminal 
conspiracy,  subjecting  all  the  parties  to  it  to  severe  jiunishment.  This  imputation 
was  one  unwarranted  by  any  proofs  in  the  cause,  and  militated  against  the  ordinary 
rule  that  crime  is  not  to  be  presumed. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the  decision  of  the  Higii 
Court  be  reversed,  and  that  in  lieu  thereof,  an  order  be  made  dismissing  the  appeal 
to  that  Court  from  the  Decree  of  the  Zillah  Judge  with  costs,  and  that  the  Appel- 
lant have  the  costs  of  this  appeal. 
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[367]  J0(;ENDR0  deb  ROY  KVT. --AppeUnnt;  FUNINDRO  DEB  ROY  KTT.— 

RespondeiU  *  [Dec.  9,  1871]. 
On  appeal  from  t/ic  llir/h  Court  nt  Fort  William,  Bengal. 

A  Rajah  of  au  impartible  Raj  died,  leaving  children  by  various  Wives  and 
Concubines.  A  suit  for  jiossession  of  the  Raj  was  brought  by  one  of  the 
Widows,  on  behalf  of  an  infant,  to  set  aside  a  summary  Award,  under 
Act  Mo.  XIX.  of  1841,  giving  possession,  and  for  possessioi.  of  the  Raj. 
This  suit  involved  issues  of  legitimacy,  and  the  validity  of  a  particular 
form  of  marriage  of  one  of  the  meniliers  of  the  family.  The  Sudder  Dewanny 
Adawlut  decreed  in  favour  of  the  Plaintiff.  Another  suit  was  afterwards 
l)rouo-ht  by  a  member  of  the  family,  who  was  not  a  party  to  the  former  suit, 
against  the  party  in  possession,  which  raised  substantially  the  same  issue 
of  legitimacy,  and  a  further  question  of  priority  to  succeed  by  reason  of 
the  superior  nature  of  the  marriage  of  which  the  Plaintiff  was  the  issue. 
The  Defendant  pleaded  the  decree  of  the  Sudder  Court  as  a  bar  to  the 
suit.  Held  that  the  suit  raised  a  different  issue,  and,  acting  upon  Kanliya 
Loll  V.  Badhb  Churn  (7  W.R.,  338),  that  the  decree  in  a  former  suit  was  not 
a  judgment  in  rem,,  but  a  judgment  inter  partes. 

The  suit  out  of  which  this  appeal  arose  was  instituted  by  the  Respondent  for  a 
declaration  of  his  right  to  certain  real  and  personal  estates,  and  to  obtain  pos- 
session, with  mesne  profits.  The  question  in  the;^ppeal  was  confined  to  the  point, 
whether  a  judgment  of  the  late  Sudder  Dewanny  Adawlut,  dated  the  8th  of  February, 
1853.  was  a  bar  to  the  suit. 

The  facts  were  these:  — 

[368]  Surbo  Deb  Roy  Kut,  Rajah  of  Julpilgooree,  was  the  former  proprietor  of 
the  estate.  He  died  in  the  month  of  January,  1848.  He  left  numerous  Wives, 
Concubines,  and  several  Sons,  among  whom  were  Mukurund  Deb,  whose  Mother's 
name  was  Jamoonee.  and 'who  was  Father  of  the  Appellant,  and  Rajendro  Deb,  a 
Minor,  whose  Mother's  name  was  Bissessuree.  The  Respondent,  Funindro  Deb  Roy. 
was  born  after  the  death  of  Surbo  Deb  Roy  Kut,  his  Mother's  name  being  Dhoolpee 
or  Rutnessurry. 

On  the  death  of  Surbo  Deb  Roy  Kut,  disputes  as  to  the  succession  arose,  and  the 
name  of  the  Minor,  Rajendro  Deb,  was  recorded  in  the  Collectorate  as  the  pro- 
prietor of  the  estate,  under  protest  from  the  Mukurund  Deb,  who,  on  the  15th  of 
April.  1848,  made  an  application  to  the  Judge 'of  the  Civil  Court  of  the  District, 
under  Act,  No.  XIX.  of  1841,  claiming  his  right  to  succeed,  and  alleging  that  pos- 
session had  been  usurped  by  Bissessuree,  as  Guardian  of  the  Minor,  and  that  the 
Minor  had  no  lawful  title  to  the  Raj.  On  this  application  possession  of  the  Raj 
was  awarded  to  Mukurund  Deb.  Thereupon  Bissessuree,  on  behalf  of  her  Son, 
Rajendro  Deb,  and  in  conjunction  with  one  Hurdeb  Kooer,  his  Uncle,  instituted  a 
suit  against  Mukurund  Deb,  in  the  Court  of  the  Principal  Sudder  Ameen,  praying 
for  possession  of  the  movable  and  immovable  properties,  left  by  Surbo  Deb  Roy 
Kut,  on  the  ground  that  Rajendro  Deb  was  the  legitimate  heir  of  his  deceased 
Father,  while  Mukurund  Deb  was  the  Son  of  a  slave-girl.  By  the  decision  of  the 
Principal  Sudder  Ajiieen  (Ahnud  Buxsh)  (dated  the  8th  of  September.  1851),  the 
suit  was  decreed,  and  an  Order  granted  under  the  Act,  No.  XIX.  [369]  of  1841,  in 
favour  of  Mukurund  Deb  was  reversed,  on  the  ground,  that  the  legitimacy  of  the 
Plaintiff  was  established,  and  that  Mukurund  Deb  was  the  Son  of  a  slave-girl. 

Against  this  decision  Mukurund  Deb  appealed  to  the  Sudder  Dewanny  Adawlut, 
and  by  a  majority  of  the  Court  (Messrs.  Dunbar,  Mytton,  and  Mills,  dissenting), 
judgment  was  given  in  his  favour,  under  which  he  retained  possession  of  the 
estate  until  his  deatli. 

Chundershekur  Deb  Roy  Kut.  the  eldest  Son  of  Mukurund  Deli,  succeeded  his 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — The  Rinlit  Hon.  Sir  Lawrence  Peel. 
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Father  to  tlie  Raj  and  the  possession,  and  dyinp;  without  a  Son,  was  succeeded  in 
the  year  1865  by  his  next  Brother,  the  Apjiellant. 

The  present  suit  was  cunniienccd  on  the  L'oth  of  Jumc.  1.^66,  by  Hurro  Moliun 
Doss,  on  Iwhiilf  of  the  l{es|)ondent,  who  was  then  a  Minor,  against  tlie  Ai)pelhiiu. 
Jogendro  Deli  Hoy  Kut,  in  the  Court  of  the  Principal  Sudder  Ameen  of  Zillah 
Rungpore.  In  the  plaint  the  same  allegation  was  made  that  had  been  negatived 
in  the  former  suit,  tliat  Mukurund  Deb  was  born  of  a  slave-girl,  and  the  succession 
was  claimed  for  the  Respondent,  on  the  ground  that  he  was  Ijorn  of  a  married  Wife 
(if  the  first-class,  and  by  the  usage  of  the  family  had  the  iieritable  right.  It  was 
further  alleged,  that  the  decree  of  tlie  8th  of  February,  1S5:5,  was  |)assed  durimi  the 
infancy  of  the  Minor,  and  in  iiis  absence,  and  obtained  by  the  concealment  of 
material  facts,  and  that  the  Plaintiflt  was  not  bound  by  that  decree. 

The  ApjieUant,  by  his  statement  in  answer,  pleaded  tiie  decree  of  the  Sudder 
Court  as  conclusive  of  his  right  to  succeed,  and  denied  the  Plaintiff's  allegation 
[370]  as  to  his  Mother  being  of  a  class  of  Wives  superior  to  that  of  the  Defendant's 
Mother. 

Issues  were  framed  by  the  .Judge;  the  material  one,  the  third,  in  bar  of  the 
suit,  was  as  follows: — ^^^3ether  the  decision  of  the  late  Suddci-  Court,  dated  the 
Sth  of  February,  1853,  in  any  way  operated  as  a  bar  to  the  PlaiiitilY's  claim,  or 
finally  disposed  of  any  question  in  reference  to  the  birth  of  the  Defendant's  Father, 
Mukurund  Deb,  and  others,  and  had  been  decided  in  that  suit,  whether  his  (Mukurund 
Deb's)  Motlier  was  married  according  to  the  Brahnio.  or  whether  she  was  out  of 
the  Dhasia  class,  and  whether  the  decree  was  obtained  by  collusion. 

Although  the  material  allegation  on  which  the  Plaintifi  relied,  viz.:  that  he  wis 
the  Son  of  a  Wife  of  superior  class,  while  Mukurund  Deb  was  the  Son  of  a  slave- 
girl,  had  been  distinctly  traversed,  and  an  issue  raised  thereon,  the  Plaintiff  ottered 
no  evidence,  either  as  to  the  sfatiix  of  his  Mother,  or  on  any  other  issue. 

On  the  l'2th  of  March,  1867,  the  Judge  of  Rungpore,  Mr.  J.  C.  Fowle.  liy  his 
judgment  on  the  third  issue,  stated  that  the  real  question  was,  whether  or  not  the 
judgment  of  the  Sudder  Court  w-as  a  judgment  In  re?n.  That  in  the  case  of 
Rajendro  v.  Miikuriind  Deh.  the  latter  pleaded  that  he  was  the  Son  of  his  Mother 
married  according  to  Brahnio  form,  and  that  he  had  been  declared  by  his  Father  to 
be  his  heir.  That  the  Sudder  Court  found  from  the  evidence  of  tlie  Witnesses  who 
gave  evidence  in  his  favour,  and  from  the  documents  filed,  that  Mukurund  Deb  was 
legitimate,  and  the  declared  heir  of  his  Father  ;  and  that  the  Court  did  not  find 
Mukurund  Deb  legitimate  in  accordance  with  the  Gundhurbo  form,  and  only  found 
him  legiti-[371]-mat.e  upon  the  evidence  adduced  by  him,  and  which  deposed  to  his 
Mother.  Jamoonee,  having  been  married  according  to  the  ceremonies  held  at  the 
marriage  of  women  accorded  to  the  first  class.  That  it  was  quite  evident  that 
the  judgment  in  that  case  did  not  merely  decree  to  Mukurund  Deb  a  title  superior 
to  the  younger  Brother,  Rajendro  Deb,  but  decreed  him  to  be  legitimate,  and 
the  rightful  heir,  and  that  it  was  a  judgment  which  niu.st  hold  good  against  the 
world;  and  after  dealing  with  the  allegation  that  the  decree  was  obtained  by 
fraud  and  collusion,  which  the  Judge  held  was  not  proved,  he  declared  that  there 
was  no  necessity  to  consider  the  other  issues,  and  dismissed  the  suit  with  costs. 

An  appeal,  in  jornui-  pmtperis,  to  the  High  Court  was  admitted. 

By  the  judgment  of  a  Division  Bench  of  the  High  Court,  consisting  of  Messrs. 
Kemp  and  Jackson,  on  the  appeal,  on  the  24th  of'july,  1868,  it  was  held,  that  the 
decision  of  the  Sudder  Court  of  the  Sth  of  February,  1853,  in  the  circumstances,  was 
not  binding  on  the  Plaintiff,  and  reversed  the  decision  of  the  Judge  of  Rungpore, 
and  remanded  the  case  to  him  in  order  that  he  might  try  the  remaining  issues. 

The  appeal  was  from  this  decree,  and,  in  consequence  of  the  Respondent  not 
appearing,  was  heard  ex  parte. 

Mr.  Doyne,  and  Mr.  A.  Mortimer,  for  the  Appellant. — The  judgment  of  the 
Sudder  Dewanny  Adawlut,  of  the  Sth  of  February.  1853,  a  competent  Court  having 
jurisdiction,  was  a  judgment  in.  rem,  and  operated  as  res  j-udicata,  and,  therefore, 
as  in  the  [372]  case  of  an  estoppel  was  a  bar  to  the  suit.  Kanhyn  Loll  v.  Rudha 
Churn  (7  W.R.,  338).  Meer  BnJwdoor  All  v.  Mussumat  Snneechuroo  (6  W.R..  157). 
Upon  the  application  of  the  doctrine  of  the  Civil  Law  in  proceedings  in  rem,  and 
the  effect  of  a  judgment  operating  as  an  estoppel,  they  referred  to  Gail  Obs.,  p. 
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112;  Oughton's  Ordo  Judicioruni,  Vol.  I.,  Tit,  ccv. ;  Browne's  Civil  Law,  Vol.  II.. 
pp.  3G:5.  •■ii)6  (2nd  Ed.) ;  and  by  the  Engli.sh  law,  to  Taylor  ou  Evidence,  Vol.  II. 
§  1847  (.'ird  Ed.);  Starkie  on  Evidence,  Vol.  I.  pp.  215,  225  (2nd  Ed.);  The  Duchess 
of  Kiiyjston's  Caxe  (20  State  Trials  .'iuo,  and  see  note  to  Smith's  Leading  Cases,  Vol. 
II.,  p.  424  [2nd  Ed.]);  Meditoircroft  v.  IlMjunm  (.'i  Curt.  Ecc.  Rep.,  40.3;  S.C.  on 
appeul.  4  Moore's  P.C.  Cases,  386). 

Tiie  Right  Hon.  Sir  James  Colvile. — This  appeal  is  brought  by  Jogendur  Deb 
Roy  Kut.  the  Defendant  in  tlie  suit  out  of  wliich  the  appeal  arises,  against  a  decree 
of  the  High  Court,  which  overruled  a  decree  of  the  Zillah  Court,  whereby  a  judg- 
ment in  a  former  suit  which  had  been  pleaded  was  declared  to  be  a  bar  to  the 
further  [irosecution  of  this  suit,  and  directed  that  the  suit  should  be  remanded  to 
the  Zillah  Court  for  trial  upon  the  other  issues  raised  therein.  This  was  the  ouIt 
point  before  the  High  Court,  and  the  only  question  which  is  now  legitimately  before 
their  Lordships.  Mr.  Doyne  indeed  suggested,  that  their  Lordships  might  give 
certain  directions  concerning  the  further  trial  of  the  suit  if  it  went  back  to  be  tried 
•  in  the  Zillah  Court,  but  that  course  would  be  entirely  contrary  to  the  practice  of  this 
Tribunal.  The  ground  of  appeal  to  [373]  the  High  Court  was  that  the  learned  Judge 
was  wrong  in  holding  that  the  decision  of  the  late  Sudder  Court,  dated  the  8th  of 
February,  1853,  was  a  judgment  in  rem,  and  that  as  such  a  bar  to  the  present 
suit.  The  High  Court's  judgment  is  to  this  eif  ect : — "The  Judge  holds  that  that 
judgment  of  the  Sudder  Court  was  a  judgment  in  rem,  declaring  the  title  of  the 
Defendant.  Mukuruiid  Deb,  to  the  disputed  Raj,  and  consequently  that  that  judg- 
ment was  a  binding  judgment  not  only  against  the  party  in  that  case,  but  against 
all  the  world ;  and  it  follows,  according  to  the  opinion  of  the  Judge,  that  that 
judgment  was  decisive  against  the  present  Plaintiff,  and  that  the  present  Plaintiff 
cannot  consequently  succeed."  The  High  Court  then  refer  to  the  judgment  of  the 
full  bencli  in  Kanhya  Loll  v.  ffadJia  Churn  (7th  Weekly  Reporter,  338),  in  which  the 
law  was  laid  down  that  judgments  of  this  description  were  not  judgments  in  rem, 
but  judgments  inter  partes.  They  also  say:  "It  is  evident  that  the  issues  which 
were  raised  in  the  former  suit  are  by  no  means  identical  with  the  issues  which  arise 
in  this  case.  The  Plaintiff  or  his  representative  was  in  no  way  a  party  to  the 
former  judgment  and  was  not  repre.sented  in  that  suit,  and  the  decree  then  passed 
can  in  no  way  be  l)inding  upon  him.  The  decision  of  the  Judge  must  be  reversed 
and  the  case  remanded  to  him,  in  order  that  he  may  try  the  remaining  issues  which 
arise  in  it."  Therefore,  it  is  perfectly  clear,  that  the  (luestion  before  stated,  is 
the  only  question  which  now  presents  itself  for  their  Lordsliips'  decision. 

Their  Lordshij^s  do  not  think  it  necessary  to  embarrass  themselves  with  much 
discussion  with  respect  to  the  nature  of  a  judgment  i?i  rem,  technically  so  called. 
[374]  It  appears  to  them  to  be  extremely  doubtful,  whether  there  exists  in  India 
(exclusive  of  the  particular  jurisdictions  which  are  exercised  by  the  High  Courts 
in  matters  of  Probate  and  the  like,  and  which  in  the  case  of  War  might  be  exercised 
in  matters  of  prize)  any  ordinary  Court  capable  of  giving,  what  can  be  called 
technically  a  judgment  in  rem,,  but  they  will  look  to  the  substance  of  the  thing,  and 
consider  whether  there  is  any  reasonable  ground  for  the  contention  that  the  effect 
of  a  judgment  in  rem,  ought  to  be  given  to  such  a  judgment  as  that  which  was 
pleaded  in  this  case. 

Now,  the  circumstances  of  the  former  suit  were  these.  Surbo  Deb  Roy  Kut,  the 
Father  of  the  Respondent  and  Grandfatlier  of  the  Appellant,  died  in  1850,  and  there 
arose  a  contest  among  the  members  of  his  family,  children  by  various  Wives  or 
Concubines,  as  to  who  should  succeed  to  the  Raj,  and,  with  the  Raj,  to  the  possession 
of  the  property.  It  is  admitted  tliat  the  succession  is  impartible,  and  on  the  death 
of  a  Rajah  passes  to  the  eldest  of  the  Sons  of  equal  rank  ;  and  it  is  further  alleged, 
though  not  perhaps  admitted,  that  according  to  the  custom  of  the  family  the  issue 
of  one  kind  of  marriage  is  to  be  preferred  to  the  issue  of  another  kind  of  marriage. 
On  Surbo  Deb  Roy  Kut's  death,  Mukurund  Deb  (the  Father  of  the  Appellant),  the 
eldest  of  his  Sons  was  put  into  pos.session  by  a  summary  Award  of  a  competent  Court, 
under  the  Act,  No.  XIX.  of  1841.  Upon  that,  Bissessuree,  one  of  the  three  surviving 
Wives  of  the  late  Rajah,  in  conjunction  with  another  person,  brought  a  suit  on 
behalf  of  her  infant  Son,  Rujendro  Deb,  in  order  to  have  that  Order  of  the  Court 
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set  aside  and  to  recover  from  Mukuruiid  Deb  the  possession  of  tlio  [375]  Kaj  and  the 

possession  of  the  property  that  wont  with  the  Raj.  The  suit  necessarily  involved  two 
issues;  one  of  them  was  the  legitimacy  of  the  I'laintitf,  who  insisted  that  his  Mother 
had  been  married  to  the  deceased  Rajah  under  the  Gundhurbo  form  of  marriage. 
If  he  succeeded  in  proving  that,  he  had  to  go  a  step  further,  and  to  prove  that 
Mukurund  Deb,  his  elder  Rrother,  was,  as  he  alleged,  illegitimate;  that  he  was  the 
Son  of  a  woman  who  had  not  been  married  to  the  Rajah  at  all,  but  the  Sou  of  a 
slave-girl. 

The  Court  of  First  Instance  found  in  favour  of  tlie  I'laintitf  in  that  suit.  It 
went  by  appeal  to  the  Sudder  Court.  The  Judges  of  that  Court  were  divided,  but  the 
majority  found  that  the  Plaintiff  in  that  suit  had  made  out  his  title  to  be  legitimate 
by  the  Gundhurbo  marriage;  and  as  regards  Mukurund  Deb  they  found  that  he  also 
was  legitimate,  though  they  do  uot  ajipear  to  have  found  in  terms  that  he  was  the 
issue  of  a  marriage  in  the  Brahmo  forms,  which  was  what  he  had  pleaded.  They 
seem  to  have  thought  that  by  reason  of  the  declarations  and  acknowledgment  of  his 
Father  he  must  be  taken  to  be  legitimate  :  and  that,  being  at  least  in  equal  rank 
with  the  Plaintiff  in  that  suit,  and  being  the  elder,  he  was  as  between  those  two 
parties  entitled  to  succeed  to  the  Raj. 

In  the  present  case,  the  Plaintiff  comes  forward  and  raises,  no  doubt,  the  same 
question  that  was  raised  in  the  former  suit,  as  to  the  illegitimacy  of  Mukurund  Deb, 
but  he  also  rahses  the  question  of  a  priority  of  right  liy  reason  of  the  superior  nature 
of  the  marriage  between  the  Sarbo  Deb  R03-  Kut  and  his  Mother.  The  i.ssues  in  the 
tAvo  suits,  therefore,  are  [376]  not  precisely  the  same.  But  if  they  had  been  pre- 
cisely the  same  their  Lordships  would  still  have  been  of  opinion,  that  the  decree  in 
the  former  suit  is  not  a  bar  to  the  further  prosecution  of  this  suit.  They  think  that 
this  case  cannot  in  any  degree  be  likened  to  those  which  sometimes  occur  in  India, 
wherein  the  interest  of  a  joint  and  undivided  family  being  in  issue,  one  member  of 
that  family  has  prosecuted  a  suit  or  has  defendant  a  suit,  and  a  decree  has  been 
made  in  that  suit  which  may  afterwards  be  considered  as  binding  upon  all  the 
members  of  the  family,  their  interest  being  taken  to  have  been  sufficiently  repre- 
sented by  the  party  in  the  original  suit.  It  is  clear  that  in  this  case  all  the  members 
of  the  family  had  conflicting  interests.  If  such  a  suit,  as  a  first  suit,  was  brought 
here  and  tried  according  to  the  law  of  this  Country  there  could  not  be  a  pretence 
for  saying,  that  the  judgment  in  it  was  anything  like  a  judgment  in  rem,  or  that  it 
could  bind  any  but  the  parties  to  the  suit.  It  would  have  been  a  mere  suit  for  pos- 
session bv  a  party  claiming  to  have  a  preferable  right  to  the  party  in  possession,  and 
having  failed  to  establish  that  case  by  proving  the  illegitimacy  of  the  other  party. 

It,  therefore,  seems  to  their  Lordships  unnecessary  to  consider,  whether  an 
ordinary  Zillah  Court  in  India  could  in  any  case  pass  a  decision  which  would  have 
tlie  effect  contended  for  at  the  bar  in  this  case,  viz.,  that  of  determining  the  legiti- 
macy of  a  party  against  all  the  world.  It  is  sufficient  for  their  Lordships  to  say. 
that  the  judgment  pleaded  in  this  case  in  bar  cannot  be  treated  as  one  of  that  nature 
upon  any  principles,  whether  derived  from  the  English  law  or  from  the  law  and 
jiractice  of  India,  which  can  be  [377]  applied  to  it,  and  that  they  must  humbly 
advise  Her  Majesty  to  dismiss  this  appeal.  It  is  an  fx  j/arte.  appeal,  and  it  is,  there- 
fore, unnecessary  to  say  anything  about  costs. 
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MUSSrMAT  BEBEE  BACEV^.— Appellant ;  SHEIKH  HAMID  HOSSEIN  and 
MUSSUMAT  DVnJAnV}^,— Respondents;  and  MUSSUMAT  BEBEE 
BACHUN,  MUSSUMAT  BEBEE  SOGRA  and  MOULYIE  ABDOOL  AZEEZ, 
—Appellants;  SHEIKH  HAMID  HOSSEIN  and  MUSSUMAT  DURJA- 
UVy,— Respondents  *  [Dec.  12  and  13,  1871]. 
On  appeal  from  the  High  Court  of  Judicature  at  Fort  William,  Bengal. 

A  Mahomedan  Widow,  whose  Husband  died  without  issue,  having  been  put  in 
possession  of  her  Husband's  estate  by  the  Collectorate  Courts  as  a  co-heir 
and  for  her  deferred  dower,  has  a  lien,  as  a  Creditor,  on  the  estate,  and  is 
entitled  to  retain  possession  until  her  dower  is  satisfied  [li  Moo.  Ind.  App. 
384]. 

Rs.  40.000,  held,  in  the  circumstances  of  the  status  and  means  of  the  deceased 
Husband,  and  the  custom  of  Sheikh  families  in  Behar,  not  an  excessive 
amount  for  deferred  dower. 

These  consolidated  appeals  were  brought  from  a  decree  of  the  High  Court  at 
Calcutta,  dated  the  24th  [378]  of  December,  1863,  made  in  two  appeals,  from  a 
decree  of  the  Principal  Sudder  Ameen  of  Zillah  Behar,  dated  the  31st  of  December, 
1862,  in  two  suits,  distinguished  respectively  as  Nos.  30  and  105  of  1862. 

The  first  suit,  Xo.  30,  was  in  the  nature  of  an  action  of  ejectment,  and  was  in- 
stituted by  the  Respondents  as  Plaintiffs  against  the  Appellants  and  others  as  De- 
fendants, seeking  as  co-heirs  with  the  Appellant,  Mussumat  Bebee  Bacliun,  the 
Widow  of  Sheikh  Willayut  Ally,  a  Mahomedan,  who  died  in  the  year  1851.  to  establish 
their  right  to  three  shares,  with  mesne  profits,  in  Iiis  estate,  and  to  obtain  possession, 
which  estate  the  Appellant  had  taken  possession  of  on  her  Husband's  decease. 

The  second  suit.  No.  105,  was  in  the  nature  of  a  cross  suit,  and  was  instituted 
by  the  Appellant,  Mussumat  Bebee  Bachun,  against  the  Respondents,  the  Plaintiffs 
in  the  former  suit,  to  establish  her  right  to  dower,  viz.,  the  sum  of  Rs.  40,000,  and 
one  gold  mohur,  alleged  to  have  been  settled  on  her  at  the  time  of  marriage  according 
to  the  custom  of  Sheikh  families  in  Behar,  and  also  to  establish  her  right  to  hold  the 
estate  to  secure  the  payment  of  her  deferred  dower,  the  estate  having  been  then 
insufficient  to  pay  the  debts,  including  her  dower,  which  had  on  the  decease  of  her 
Husband  become  due  and  payable. 

The  principal  points  in  dispute  between  the  parties  in  the  first  suit  in  the  Courts 
below  and  on  appeal,  so  far  as  it  is  necessary  to  state  them,  were,  first,  whether  the 
Mouzahs  and  other  property  the  subject  of  that  suit  (excepting  two  Mouzahs  named 
Poondarukh  and  Kurrarea,  and  certain  sums  of  money  which  the  Court  below  refused 
to  decree  to  the  Plaintiff's)  belonged  to  the  Appellant,  Mussumat  Bebee  Bachun,  she, 
as  [379]  alleged,  having  inherited  a  portion  thereof  from  her  Mother,  and  purchased 
the  other  portion  with  her  own  private  moneys,  partly  during  the  lifetime  of  her  late 
Husband,  and  partly  after  his  death:  or  whether,  as  contended  by  the  Plaintiffs  (the 
Respondents)  the  Mouzahs  and  other  property  were  the  ancestral  or  purchased  pro- 
perty of  the  deceased.  Secondly,  whether  (in  the  event  of  the  above  point  being 
found  in  favour  of  the  Plaintiff's,  the  Respondents)  the  Appellant,  Mussumat  Bebee 
Bachun,  was  entitled  to  the  continued  possession  and  enjoyment  of  the  estate,  in  lieu 
of  and  until  payment  of  her  dower,  to  the  exclusion  of  the  other  heirs  of  the  deceased  ; 
also,  whether  a  decree  could  be  made  in  favour  of  the  Plaintiffs,  the  Respondents,  as 
such  alleged  heirs,  except  as  to  their  proportionate  share  of  and  in  the  residue  of 
the  estate,  after  payment  thereout  of  the  debts  of  Sheikh  Willayut  Ally,  including  the 
debts  due  by  him  to  the  Appellant,  Mussumat  Bebee  Bachun,  as  his  Widow,  on 
account  of  her  dower. 

The  questions  between  the  parties  in  the  second  suit  for  dower  were,  whether  the 
sum  fixed  upon  the  marriage  of  the  Ap])ellant,  Mussumat  Bebee  Bachun,  as  her  dower, 

♦Present:  Members  of  the  Judicial  Committee,— The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,' and  the  Riirht  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — TheRight  Hon.  Sir  Lawrence  Peel. 
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and  exigible  ou  the  dissolution  of  the  same  by  divorce  or  death  of  her  Husband,  was 
Ks.  40,000  and  one  gold  uiohur,  or  what  other  sum  of  money  she  was  entitled  to  in 
respect  of  her  dower. 

By  the  decree  of  the  Zillali  jud^e  (Tarrakant  Uiddasagur),  it  was  decided  with 
reference  to  the  first  suit,  that  tlie  l^laintiifs,  the  Kcspondents,  were  entitled  to  tiiree 
shares  (the  whole  into  four  shares  being  nominally  divided)  in  the  estate  left  by 
Sheikh  Willayut  Ally;  that  such  estate  consisted  of  the  Mouzalis,  etc..  claimed  by 
them  in  their  plaint  ;  that  the  two  Mou-[380]-zahs  above  named  were  the  [iroperty  of 
the  Appellant  ;  and  that  it  was  not  proved  that  the  sums  of  money  claimed  by  them 
as  part  of  such  estate  had  ever  been  received  by  her.  The  decree  also  declared, 
with  reference  to  the  cross  suit,  that  the  Appellant,  had  not  proved  that  the  dower 
fixed  on  her  marriage  amounted  to  the  sum  claimed  by  her,  and  accordingly  dis- 
missed the  suit  with  costs. 

On  appeal  to  the  High  Court  from  that  part  of  the  decree  of  the  Zillah  Judge 
which  had  reference  to  the  first  suit  instituted  by  the  Appellants  in  the  second  ap- 
peal and  on  objections  to  such  appeal  made  by  the  Respondents  under  sect.  348  of 
Act,  No.  VIII.  of  1850,  the  High  Court,  consisting  of  the  Justices  Steer  and  Louis 
Stuart  Jackson,  dismissed  the  appeal  and  the  objections,  and  affirmed  that  part  of 
the  decree  of  the  Zillah  Judge. 

The  decree  of  the  High  Court,  on  appeal  from  the  part  of  the  decree  of  the  Zillah 
Judge,  which  had  reference  to  the  cross  suit,  affirmed  that  part  of  the  decree,  with 
a  modification  to  the  extent  of  ordering  and  directing  that  the  Respondents  should 
not  recover  the  mesne  profits  of  the  estate,  except  such  as  had  accrued  since  the 
institution  of  the  suit. 

Separate  appeals  were  brought  but  were  ordered  to  be  consolidated.  The  joint 
appeals  were  argued  by  Sir  R.  Palmer,  Q.C.,  and  Mr.  Leitli,  for  the  Appellants,  and 
Mr.  Cave,  for  the  Respondents. 

For  tlie  Appellant,  Mussumat  Bebee  Bachun,  it  was  contended  fir.st,  that  she  was 
lawfully  put  in  possession  of  her  deceased  Husband's  estate  by  the  Collectorate  [381] 
Court  in  1851,  and  had  by  the  Mahomedau  law  a  lien  for  her  deferred  dower — Ahmud 
Hossein  v.  Mussumat  Khodeja  (10  W.R.,  Civ.  RuL,  369);  Aineer-oon  iVi-ssa  v.  Mooir/d- 
ooii-Nissfi  (6  Moore's  Ind.  App.  Cases,  211):  Wujah-oon  Nissa  Khanuiti  v.  Miza 
Husun  All  (1  Ben.  S.D.A.  Rep.,  266) ;  Uzeezoo  Nisn-  v.  Cahid  All  Khan  (;?  Ben.  S.D.A. 
Rep.,  321);  Mussumat  Wuzeerun  v.  Mahommed  Hossein  Khan  (7  Ben.  S.D.A.  Rep., 
•'il) ;  Macnaghten's  Mah.  Law,  pp.  288-9  ; — and,  secondly,  that  having  regard  to  the 
status  and  means  of  her  Husband,  and  the  custom  of  the  Sheikh  families  in  Behar, 
the  amount  claimed,  viz.,  Rs.  40,000,  was  not  an  excessive  amount  for  deferred  dower. 

On  the  part  of  the  Respondents  it  was  argued,  first,  that  the  Appellant  had  no 
right  to  dower,  or  if  she  had  any  right  to  dower  her  claim  was  excessive  ;  and 
secondly,  that  she  had  no  right  to  possession  of  the  real  estate,  Mussumat  Wuzeerun, 
V.  Mahomed  Hessian  Khan,  and  had  no  lien  on  the  estate,  her  claim  for  dower  having 
been  more  than  satisfied  by  the  perception  of  the  mesne  profits  of  her  deceased 
Husband's  estate  of  which  she  was  in  possession. 

Judgment  was  reserved  and  now  delivered  by 

The  Right  Hon.  Sir  Montague  Smith  (Dec.  21,  1871). — The  principal  questions 
in  these  appeals  arise  from  a  claim  made  by  the  Appellant,  as  the  Widow 
of  Sheikh  Willayut  Ally,  a  Mahomedan,  to  a  dower  of  Rs.  40,000  and  one  gold 
mohur,  and  a  further  claim  on  her  part  to  retain  possession  of  lands  belonging  to 
her  late  Husband  until  her  dower  is  satisfied. 

Other  claims  have  been  made  by  the  parties  in  these  suits,  some  of  which  have 
been  included  in  [382]  the  present  appeals,  and  to  which  it  will  be  necessary  here- 
after to  advert. 

The  Ap]iellant,  and  Sheikli  Willayut  Ally,  who  both  appear  to  have  belonu'ed  to 
wealthy  Mahomedan  families  in  Behar,  were  married  in  1820. 

The  Husband  died  in  March,  1851,  without  issue,  leaving  the  Ap])cllant  his  only 
Widow. 

It  is  not  now  disputed  that,  on  his  death  without  issue,  the  Appellant  became 
entitled  as  co-sharer  to  one-fourth  share  of  her  Husband's  estate,  and  that  the  other 
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three-fourths  descended  up'in  Mussuiuat  Raheebun,  a  Sister  of  Sheikh  Willayut  Ally, 
who  died  shortly  after  her  Brother,  leaving  the  present  Respondents  her  heirs. 

In  April,  1S51,  proceedings  were  instituted  by  the  Appellant  in  the  Collectorate 
Courts  to  obtain  tlie  entry  of  her  name  in  the  Register  in  place  of  her  Husband's. 
She  allced  in  her  petition  that  she  was  in  possession  by  right  of  inheritance,  and 
also  on  account  of  her  dower.  Objection  was  made  on  the  part  of  the  Respondents, 
but  it  did  not  prevail :  and  the  lands  were  registered  by  the  Collector  in  the  name  of 
the  Appellant  "  without  specification  of  share." 

An  ajjpeal  was  made  on  belialf  of  the  Respondents  to  the  Commissioner,  wlio 
affirmed  tlie  decision  of  the  Collector,  declaring  in  his  Order  that,  if  the  Objectors 
(the  Respondents)  had  any  claim,  they  were  at  liberty  to  find  their  remedy  by  suing 
in  the  Civil  Court. 

The  Order  of  the  Commissioner  bears  date  on  the  11th  of  March,  1852. 
These  proceedings  relating  to  the  possession  of  the  lands  are  material,  not  only 
to  show  that  the  Appellant  obtained  the  insertion  of  her  name  and  possession  [383] 
soon  after  her  Husband's  death,  but  principally  because  it  is  clear  from  them  that 
she  claimed  to  hold  not  merely  her  one-fourth  share  to  which  she  was  entitled  as  co- 
sharer  with  the  heirs,  but  the  entire  estate  "  on  account  of  her  dower." 

The  Respondents,  who  were  parties  (Objectors)  in  these  proceedings,  notwithstand- 
ing that  they  had  the  fullest  notice  of  the  Ajipellant's  pretension  to  hold  the  estate 
of  her  dower,  took  no  step  to  dispute  her  claim,  or  to  disturb  her  possession  of  the 
entire  estate,  from  the  date  of  the  above  proceedings  until  the  commencement  of  the 
present  suits,  a  period  of  nearly  ten  years. 

On  the  .'Jlst  of  December,  1862,  both  the  suits  which  are  the  subjects  of  these 
appeals  were  commenced,  one  by  the  Respondents  as  the  heirs  of  Mussumat  Raheebun 
(deceased).  Sister  and  heiress  of  Sheikh  Willayut  Ally,  aaainst  the  Appellant  (the 
Widow)  to  recover  three  shares  of  the  estate,  admitting  her  right  as  Widow  to  one- 
fourth  share.  The  other  was  a  suit  by  the  Appellant  against  the  Respondents  to 
establish  her  claim  to  dower,  on  the  alleged  ground  that  her  claim  to  dower  might 
otherwise  be  barred  by  the  law  of  limitation. 

The  Appellant  in  both  suits  asserted  that  the  dower  agreed  to  be  given  on  her 
marriage  was  the  sum  of  Rs.  40,000  and  one  gold  mohur,  and  she  claimed  to  hold 
the  estate  until  this  dower  was  paid  :  whilst  the  Respondents  alleged  that,  in  the 
family  of  Sheikh  Willayut  Ally,  the  dower  was  always  fixed  at  500  dirrums,  and  that 
this  was  the  agreed  amount  of  dower  on  this  marriage. 

The  claim  of  Mussumat  Bebee  Bacliun  to  hold  the  property  to  satisfy  her  dower 
cannot  be  founded  upon  an  original  hypothecation  of  the  estate  for  her  dower,  [384] 
— for  such  a  right  does  not  arise  by  the  Mahomedan  law  as  a  consequence  of  the  gift 
of  dower,  nor  was  there  any  agreement  on  the  part  of  the  Husband  to  pledge  his 
estate  for  the  dower.  But  the  A]ipellant,  having  obtained  actual  and  lawful  pos- 
session of  the  estates  under  a  claim  to  hold  them  as  heir  and  for  her  dower,  their  Lord- 
ships are  of  opinion,  that  she  is  entitled  to  retain  that  possession  until  her  dower 
is  satisfied,  and  the  Respondents  cannot  recover  the  possession  of  their  shares  unless 
that  satisfaction  has  taken  place. 

It  is  not  necessary  to  say,  whether  this  right  of  the  Widow  in  possession  is  a  lien 
in  the  strict  sense  of  the  term,  although  no  doubt  the  right  is  so  stated  in  a  judgment 
of  the  High  Court  in  a  case  of  Ahmed  Hoossem  v.  Mussumat  Khodeja  (10  Weekly 
Reporter,  Civil  Rulings,  .369).  Wliatever  the  right  may  be  called,  it  appears  to  be 
founded  on  the  power  of  the  Widow,  as  a  Creditor  for' her  dower,  to  hold  the  pro- 
perty of  her  Husband,  of  which  she  has  lawfully,  and  without  force  or  fraud,  obtained 
possession,  until  her  debt  is  satisfied,  with  the  liability  to  account  to  those  entitled 
to  the  property,  subject  to  the  claim  for  the  profits  received.  This  seems  to  have 
been  the  ground  on  which  the  claim  of  the  Widow  to  retain  the  possession  was  put  in 
Ameer-oo7iNissn  v.  MoorruI-oo,i-X{s!>a  (6  Moore's  Ind.  App.  Cases,  211).  Wliether 
the  dower  m  this  case  has  been  discharoed  out  of  the  proceeds  of  the  estate,  must,  of 
course,  depend  on  the  determination  of  tlie  principal  question  in  the  cau.se— Wliat 
IS  the  amount  of  the  dower? 

The  question  raised  in  the  second  issue  in  the  dower  suit  was,  whether  the  dower 
was  fixed  at  Rs.  10,000  and  one  gold  mohur,  as  alleged  by  the  [385]  AVidow,  or  at 
oOO  dirrums,  under  the  Mahomedan  law,  as  contended  for'bv  the  Respondents. 
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In  the  possession  suit,  the  issue  (4th)  was,  wlietlier  Sheikh  WiUayut  Ally  owed 
Mussumat  Bebee  Bachuii  ]?s.  40,000  and  one  nold  mohur  for  dower  or  not. 

After  a  great  deal  of  evidence  had  been  given  in  the  suits,  the  Principal  Sudder 
Ameen  held  that  the  Apjiellant  had  not  made  out  that  the  dower  was  fixed  at 
Rs.  40,000;  and  he  also  held,  that  the  statement  of  the  Respondents  that  llie  dower 
wa,s  fixed  at  5000  dirrunis,  "  was  conjectural." 

On  the  apjieal,  the  Judges  of  the  High  Court  were  of  opinion,  that  they  could  not 
declare  that  the  Appellant  was  entitled  to  demand  "  the  immense  sum"  of  dowry 
which  she  claims":  but  they  say:  "In  a  Mahouiedan  marriage  between  contracting 
|>arties  of  rank  and  influence,  there  must  be  of  course  .some  dowry,  and  it  was  pro- 
liably  a  handsome  one."  They  also  say :  "  The  omission  of  the  Defendants  to  sue  for 
I  heir  .share  of  the  inheritance  indicates  a  consciousness  on  their  pan  that  Mussumat 
liebee  Bachun  had  a  claim  of  dower  to  be  satisfied  from  the  estate,  and  as  the 
amount  of  dower  was  doubtless  considerable,  though  we  cannot  declare  what  the 
rxact  amount  was,  we  think  that,  under  the  circumstances  of  the  case,  it  will  be  just 
and  equitable  to  order  that  the  Defendants  receive  no  mesne  profits,  except  what  has 
accrued  since  the  institution  of  their  suit.  With  this  modification  we  cnnrirm  the 
judgment  of  the  Lower  Court  in  this  case,  with  costs  at^ainst  Mussumat  Bebee 
Hachun." 

Their  Lordships  are  unable  to  consider  this  judgment  of  the  High  Court  as  a 
Hnal  or  satisfactory-  determination  of  the  main  question  in  the  suit.  Tiie  learned 
.Fudges,  whilst  liolding  that  the  evidence  did  [386]  not  satisfy  them  that  the  dower  was 
fixed  at  Rs.  40.000.  declare  that  it  "  was  probably  a  handsome  one,"  and  that  the 
conduct  of  the  Respondents  indicates  that  it  was  "  doubtless  considerable."  It 
appears  to  their  Lordships  that  the  Widow,  on  the  view  taken  by  the  High  Court, 
was,  at  all  events,  entitled  to  a  proper  dower,  to  be  ascertained  according  to  Maliome- 
dan  law.  But  no  attempt  was  made  to  arrive  at  what  would  be  the  proper  dower, 
nor  was  any  account  taken  of  the  proceeds  of  the  e.state.  It  is  obvious,  therefore,  that 
the  Court  has  set  off  one  unascertained  sum  against  another  unascertained  sum.  It 
seems  to  their  Lordsliips  that  this  mode  of  settlement,  if  suggested  to  the  parties  as 
a  compromise,  might  perhaps  have  been,  with  their  assent,  a  h^t  end  of  the  litigation  ; 
but  they  tliink  it  cannot  properly  Ije  made  the  basis  of  a  decree  betw^een  hostile 
litigants,  and,  therefore,  that  the  decree  ."o  founded  ought  not  to  stand  in  its 
present,  shape. 

Their  Lordships,  in  tliis  state  of  things,  have  thought  it  right  to  look  carefully 
at  the  evidence,  to  see,  whether  they  can  safely  arrive  at  a  conclusion  which  would 
|irevent  the  necessity  of  renewed  litigation  ;  and  whilst  fully  alive  to  the  importance 
and  propriety  of  their  ordinary  rule  not  to  interfere,  unless  upon  very  clear  grounds, 
with  the  findings  upon  questions  of  fact,  where  the  Courts  of  First  Instance  and  of 
appeal  have  been  in  accord,  they  think  this  case  comes  before  them  under  excep- 
t  ional  circum.stances,  there  being  in  truth  no  explicit  finding  upon  the  question  of  the 
amount  of  dower. 

The  Appellant  called  nine  Witnesses  who  were  present  at  the  marriage  ceremouv 
in  1820,  and  these  persons  say  that  the  dower  agreed  to  be  given,  waii  a  [387] 
deferred  dower  of  Rs.  40,000.  About  an  equal  number  of  Witnesses  called  by  the 
Resiiondents,  some  of  whom  also  say  they  were  present  at  the  marriage,  state  that 
I  lie  dower  was  fixed  at  500  dirrums.  It  is  clear  from  the  evidence  that  Sheikh 
Willayut  and  Messumat  Bebee  Bachun  were  both  "  in  oppulence  from  the  time  of 
their  Fathers,"  and  it  is  consequenth'  more  probable  that  a  high  sum  was  fixed  than 
such  a  low  sum  as  500  dirrums,  indeed  (he  learned  Judges  of  the  High  Court  came 
to  this  opinion.  Their  Lordships  would  have  hesitated  long  before  holding  that  the 
Appellant  had  established  her  right  to  the  dower  she  claimed,  if  the  proof  iiad  rested 
only  on  the  oral  testimony  of  the  contract ;  but  they  think  that  that  testimony 
receives  very  strong  support  and  corroboration  from  the  evidence  given  of  what  was 
usual  in  the  District,  and  also  from  the  conduct  of  the  Respondents  tliemselves. 

The  evidence  of  what  was  cii.stomary  principally  came  fmm  the  Respondent's 
Witnesses,  and  its  truth  may,  therefore,  be  relied  on.  It  shows  that,  in  the  Province 
of  Behar,  and  in  the  caste  of  Sheiks,  Rs.  40,000  was  amongst  wealthy  people  the  usual 
dower.  This  amount  was  not  invariable,  but  it  was  a  very  common  and  usual  sum, 
and  numerous  instances  are  cited  by  the  Witnesses.     One  Witness,  Sheikh  Shahamut 
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Ally,  says: "  In  the  caste  of  Slieiks  in  the  Province  of  Behar  and  in  Mahoonee  the 

custom  is  usually  Rs.  40,000  and  one  gold  niohur  and  the  custom  of  inconsidered 
dowers  is  of  recent  date." 

It  was  pointed  out  by  the  learned  Council  for  the  Respondents  that,  m  some 
instances,  this  large  amount  of  dower  was  fixed  in  marriages  between  [388]  persons, 
who.  apparently,  were  not  wealthy  ;  hut  this  circumstance  rather  tends  to  corroborate 
tlie  evidence  tl\at  it  was  a  usual  and  well-known  dower  than  to  rebut  it. 

Three  cases,  also  coming  from  Behar,  were  referred  to  from  the  Reports  of  the 
Sudder  Dewanny  Adawlut,  where  this  sum  of  Rs.  40,000  was  the  amount  of  dower, 
These  instances  cannot,  of  course,  be  regarded  as  evidence  in  the  cau.se,  but  as  matter 
of  history  they  are  consistent  with  the  testimony  of  the  Witnesses. 

Their  Lordships  must  not  be  understood  to  decide,  that  the  evidence  of  what  Was 
customary  in  the  District  would  be  sufficient  in  itself  to  fix  the  amount  of  dower, 
for  if  there  had  been  no  evidence  of  an  agreed  amount,  it  would  have  been  necessary 
to  make  inquiries  into  the  uSual  amount  of  dower  in  the  family  of  the  Appellant ;  but 
it  is  impossible  not  to  see,  that  this  sum  of  Rs.  40,000  was  a  most  usual  amount  to 
be  fixed,  and  that  fact  gives  probability  to  the  statements  of  the  Witnesses  for  the 
Appellant,  who  proved  that  such  was,  in  fact,  the  dower  agreed  upon  on  this 
marriage. 

Their  Lordships  are  also  disposed  to  attribute  great  weight  to  the  presumptions 
which  naturally  arise  from  the  conduct  of  the  Respondents.  It  is  plain  that,  from 
the  pleadings  in,  the  Collector's  Court',  and  from  other  transactions,  they  became 
aware  shortly  after  Sheikh  Willayut  Ally's  death  of  the  claim  for  dower,  and  although 
they  opposed  the  Widow's  claim  to  possession,  showing  they  were  alive  to  their 
rights,  yet  after  she  had  olitained  it  they  took  no  step  for  ten  years  to  interfere  with 
her  possession. 

The  proper  inference  from  this  conduct  is,  that  [389]  they  were  aware  that  she 
had  a  claim  to  a  large  dower,  certainly  to  an  amount  far  beyond  the  insignificant 
sum  of  500  dirrums,  which  they  now  set  up,  and  which,  of  course,  must  have  been 
discharged  long  ago,  and  that  they  acquiesced  in  her  holding  the  property  for  that 
larger  dower.  Knowing  what  her  claim  was,  if  they  had  wished  to  dispute  it  and  to 
have  the  real  amount  aseei'tained,  they  might  at  any  time  have  instituted  a  suit  to 
obtain  the  possession  of  their  shares  of  the  estate,  if  the  dower  should  appear  to 
have  been  discharged.  But  they  delayed  doing  so  for  ten  years,  thereby  rendering 
the  proof  of  the  agreed  dower  more  difficult,  and  perhaps  relying  upon  that  very 
difficulty. 

Whilst  the  Judges  of  the  High  Court  treat  this  conduct  of  the  Respondents  as 
indicating  a  consciousness  on  their  part  that  the  dower  had  been  fixed  at  a  con- 
siderable amount,  they  do  not  seem  to  have  drawn  the  further  inference,  which 
we  think  may  be  fairly  done,  that  it  is  also  indicative  of  a  consciousness  on  their  part 
that  what  the  Appellant  asserted  to  be  the  amount  was  the  true  and  proper  amount  ; 
for  if  that  were  not  so,  it  might  reasonably  be  expected  that  they  would  have  taken 
proceedings  at  an  earlier  period  to  dispute  her  claim. 

In  the  result,  their  Lordships  have  come  to  the  conclusion,  that  there  was  an 
agreed  amount  of  dower  on  the  marriage  ;  and  they  are  satisfied,  concurring  so  far 
with  the  Courts  of  India,  tliat  the  amount  of  dower  set  up  by  the  Respondents  has 
been  disproved.  Their  Ivordsliips  further  think,  for  the  reasons  given,  that  there  is 
reasonable  evidence  to  support  the  case  of  the  Appellant  to  the  dower  she  claims. 

[390]  The  Appellant  also  objected  to  the  decree  in  the  suit  for  possession, 
because  certain  tenements  alleged  to  be  her  private  property  (in  addition  to  the  two 
tenements  found  by  the  Courts  below  to  belong  to  her)  ought  to  have  been  declared 
to  be  hers.  But  no  evidence  could  be  referred  to  by  the  Appellant's  Council  in 
support  of  this  contention,  and  there  seems  to  be  no  ground  for  impeaching  the 
concurrent  decrees  of  the  two  Courts  on  this  point. 

Their  Ixjrdships  will  humbly  report  to  her  Majesty,  that  the  appeals  should  be 
allowed  in  both  suits,  so  far  as  they  relate  to  the  claim  for  dower  :  that  the  decrees 
under  appeal  should  be  reversed  :  and  that  it  should  he  declared  in  both  suits,  that  the 
dower  agreed  to  be  given  on  the  marriage  was  the  deferred  dower  of  Rs.  40.000  and 
one  gold  mohur. 

With  regard  to  the  suit  for  possession,  their  Lordships  have  considered,  whether 
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they  ought  to  advise  Her  Majesty  to  direct  an  account  to  be  taken  in  that  suit ;  but, 
considering  the  way  in  which  the  litigation  lias  been  conducted,  that  no  account  has 
ever  been  asked  for  by  the  Respondents,  and  that  mesne  profits  were  not  even  claimed 
in  the  suit,  they  think  it  will  be  more  convenient  to  follow  the  course  taken  in  the 
case  of  Anieer-oonS ixsa  v.  Muui(u!-nnn-yi-ixi/,  cited  from  6  Moore  s  Ind.  Ap]>.  Cases, 
211  ;  and  to  advise  Her  Majesty  that  this  suit,  so  far  as  it  prays  possession,  should 
be  dismissed  as  against  the  Appellant,  without  prejudice  to  any  suit  that  may  be 
instituted  by  the  Respondents  for  an  account  and  administration  of  Sheikh  Willayut 
Ally's  estate,  consistently  with  the  above  declaratioti  as  to  the  AiJiiellant's  dower. 

Their  Lordships  are  further  of  opinion,  that  the  [391]  Order  to  i)e  made  in  the 
appeal  should,  as  far  as  possible,  provide  against  the  re^)pening  of  any  of  the 
questions  which  have  been  litigated  in  these  suits  ;  the  Order,  therefore,  which  they 
will  humbly  recoumiend  Her  Majesty  to  make  will  be  the  following:  — 

That  the  appeal  be  allowed,  and  that  the  decrees  under  appeal  be  reversed,  and 
the  following  decree  be  made  in  both  suits  :  — 

That  it  be  declared,  that  the  dower  agreed  to  be  given  on  the  marriage  of  the 
Appellant  with  Sheikh  Willayut  Ally  deceased  was  the  deferred  dower  of  Rs.  10.000 
and  one  gold  niohur  ;  and  that  the  Appellant,  being  in  the  possession  of  the  estates 
of  the  said  Sheikh  Willayut  Ally,  is  entitled  to  retain  such  jHissession  until  the 
whole  of  what  is  due  to  her  in  respect  of  such  dower  lias  been  paid  and  satisfied. 

That  it  be  further  declared,  that  the  whole  of  the  property  claimed  in  the  suit 
wherein  the  Respondents  were  Plaintiffs,  with  the  exception  of  Mouzali  Poondareek 
and  Mouzah  Kurrareea,  and  the  sum  of  Rs.  300  in  the  decree  of  the  Principal  Sudder 
Ameen  mentioned,  belonged  to  and  formed  part  of  the  estate  of  Sheikh  Willayut  Ally 
deceased  ;  and  that  the  Respondents,  as  the  representatives  of  Mussumat  Raheebun 
deceased,  are  entitled  to  three-fourths  of  the  said  projierty,  subject  to  the  claim 
thereon  of  the  Appellant  in  respect  of  her  before-mentioned  dower. 

That  it  be  ordered,  that  the  suit  of  the  Respondents,  so  far  as  it  seeks  to  recover 
possession  of  their  shares  of  the  said  estate,  do  stand  dismissed  as  against  the  Appel- 
lant, but  witliout  prejudice  to  any  suit  that  may  hereafter  be  instituted  by  them 
for  an  [392]  account  and  administration  of  the  estate  of  Sheikh  AVillayut  Ally,  or 
to  enforce  their  rights  therein  consistently  with  the  above  declarations. 

That  the  costs  of  both  the  two  suits  in  the  Zillah  and  High  Courts  should  be 
apportioned  between  the  parties,  according  to  the  practice  of  those  Courts  in  cases 
wherein  a  litigant  is  only  partially  successful ;  and  that  the  costs  (if  any)  which 
have  been  paid  by  the  Appellant  under  the  decrees  under  appeal  should  be 
repaid  to  her. 

That  the  causes  be  remitted  to  the  High  Court,  with  directions  to  carrj'  out  this 
Order. 

The  Appellant  having  failed  as  to  part  of  the  subjects  of  her  appeal,  no  costs  will 
be  given  in  these  appeals. 


[393]  BABOO  LEKRAJ  EOY,— A ppelkntt;  BABOO  MAHTAB  CHAND  and  Others,— 

Respondent*  [Dec.   14,  15,   1871]. 

On  appeal  from  the  High  Court  of  Judicature  at  Fort  William,  Bengal. 

Suit  against  the  Guardians  of  a  Minor,  to  -recover  moneys  alleged  to  be  due 
from  the  estate  of  the  Minor's  Father.  The  Guardians  compromised  the  suit 
and  the  Deed  of  Compromise  was  confirmed  by  the  Court.  After  sixteen 
years,  the  Minor,  being  then  of  age,  brought  a  suit  against  the  Guardians 
to  recover  the  amount  paid  under  the  Deed  of  compromise,  alleging  that 
the  former  suit  was  a  fictitious  one,  and  the  compromise  fraudulent   and 


*  Present: — Members  of  the*  Judicial   Committee, — The   Right  Hon.   Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — The  Higlit  Hon.  Sir  Lawrence  Peel. 
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collusive  between  the  Plaintiff  and  his  Guardians.  On  appeal  held,  by  the 
Judicial  Committee,  reversing  the  judgments  of  the  Courts  in  India,  (1)  that, 
in  the  circumstances,  the  (Juardians,  in  their  discretion,  were  justified  in 
making  the  compromise  to  protect  the  Infant's  estate,  and  (2)  that  the 
burtlion  of  proving  the  allegation  that  the  former  suit  was  fictitious  and 
collusive,  was  upon  the  Plaintiff,  and  in  the  absence  of  prima  facie  evidence 
by  him  that  no  debt  was  due  from  the  Father's  estate,  the  onus  probandi  was 
not  shifted  on  the  Defendants  to  negative  such  allegation. 

The  questions  in  dispute  between  the  parties  in  this  case  were  :  First,  whether  a 
Ruffanaiiiah,  or  Deed  of  compromise,  was  made  collusively  and  fraudulently 
against  the  first  Respondent,  by  his  Guardian,  when  he  was  a  Minor ;  secondly, 
whether  there  was  any  sum  owing  from  the  estate  of  one  Laljee  Mull,  which  formed 
the  subject  matter  of  the  compromise  [394]  and  lastly,  whether  the  onm  prohandi  lay 
upon  the  Plaintiff,  who  sought  to  impeach  the  transaction  as  collusive  and  fraudu- 
lent, or  the  Defendants. 

The  facts  and  circumstances  of  the  case  are  fully  stated  in  their  Lordships' 
judgment. 

The  appeal  was  aigued  by  Mr.  Field,  Q.C.,  Mr.  Leitli,  and  Mr.  W.  C.  Mozumdur, 
for  the  Appellant,  and  Sir  K.  Palmer,  Q.C.,  and  Mr.  Doyne,  for  the  Respondents. 

The  authorities  cited  were:  — 

Upon  the  question  of  the  power  of  a  Guardian  to  deal  with  the  estate  of  his  Ward 
to  protect  the  estate,  Huirwonperxaud  Fandy  v.  Musxiiinnt  Btihooee  Munraj  Koon- 
weree  (6  Moore's  Ind.  App.  Cases,  393),  and  Lalla  Buni<eedhur  v.  Koonwur  Biivdeseree 
Dutt  Singh  (10  Moore's  Ind.  App.  Cases,  454) ;  and 

As  to  the  presumption  of  law  with  respect  to  the  debt  arising  from  the  non-pro- 
duction of  the  account  Books,  Gj-ay  v.  Hair/h  (20  Beav.,  219). 

Their  Lordships  having  reserved  judgment,  it  was  now  delivered  by 

The  Right  Hon.  Sir  Robert  Collier  (Dec.  21,  1871).— Salamut  Roy,  a  Merchant 
and  Banker,  employed  Laljee  Mull  as  the  principal  Manager  of  his  business.  On  the 
death  of  Salamut  Roy,  Laljee  Mull  continued  to  manage  the  business,  which  was 
carried  on  [395]  in  the  name  of  Surbe.shurry,  the  Widow,  and  Lekraj  Roy,  the  infant 
Son  of  Salamut  Roy.  Laljee  Mull  adopted  Mahtab  Chand,  the  infant  Sou  of  his 
Brother,  Inderjeet  Mull,  and  appointed  by  Will  Inderjeet  Mull  and  Gunga  Pershaud, 
a  Gomastah  in  his  service,  the  Guardians  of  his  adopted  Son.  Laljee  Mull  died  in 
August,  1845,  and  on  the  26th  September,  1845,  a  certificate  under  Act,  No.  XX.  of 
1841  was  duly  granted  to  the  Guardians,  notwithstanding  the  opposition  of 
Surbeshurry. 

In  January,  1846,  Surbeshurry,  as  the  Mother  and  Guardian  of  Lekraj  Roy, 
instituted  a  suit  again.st  Inderjeet  Mull  and  Gunga  Pershaud  to  recover  from  the 
estate  of  Laljee  Mull  the  sum  of  Rs.  176,152.  7  as.  4  p.,  being  the  amount  of  alleged 
defalcations  or  misappropriations  on  the  part  of  Laljee  Mull.  After  various  pro- 
ceedings had  taken  place  in  this  suit,  and  Witnesses  had  been  examined  on  both 
sides,  it  was  settled  by  a  Ruffanamah,  or  deed  of  compromise,  whereby  it  was 
agreed  that  Rs.  74,000  should  be  paid  by  the  Defendants,  in  instalments.  This 
Ruffanamah  was  filed  on  the  records  of  the  Court  on  the  11th  of  January,  1847, 
and  confirmed  by  a  decree. 

Mahtab  Chand  came  of  age  in  October,  1861,  and  on  the  3rd  January,  1863, 
commenced  the  present  suit  against  Lekraj  Roy,  the  Son  of  Surbeshurry  (who  had 
died  in  1850)  to  recover  from  him.  all  that  had  been  paid,  together  with  interest 
thereon,  under  the  above  Deed  of  comjiromise,  amounting  to  Rs.  68,753.  15  a  6  p 
on  the  ground  that  the  suit  of  1846  was  a  fictitious  one,  and  that  the  [396]  compromise 
of  It  was  fraudulent  and  collusive  Isetween  Surbeshurrv  and  the  Guardians  of 
Mahtab  Chand. 

Judgment  was  given  in  the  Plaintiff's  favour,  to  the  full  amount  of  this  demand, 
in  the  Zillah  Court;  and  that  judgment  was  subsequently  affirmed  in  the  HiHi 
Court.     Against  this  judgment  the  Defendant  appeals. 

There  is  no  allegation  of  fraud  again.st  the  Defendant,  who,  at  the  time  of  the 
transaction  which  is  impeached,  was  a  child  of  ten  vears  old.     Tlie  Plaintiff  took 
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uiiou  himself  the  Inirdou  of  establishing  fraud  and  collusion  on  the  part  of  the 
Defendant's  Mother,  and  iiis  own  Guardians,  one  of  whom  was  his  natural  Father. 
It  was  contended  that,  inasmuch  as  the  Guardians  were  dealing  with  the  property 
of  au  infant,  it  was  incumbent  on  the  Defendant  to  show  that  such  dealing  was  for 
the  infant's  benefit ;  and  the  case  of  lluntnnnanpi'rsaKd  I'diida;/  v.  Miixsiiinat  Buhuure 
Munraj  Koonweree  (6  Moore's  Ind.  App.  Cases,  .'ID.'i),  followed  by  LciUd  liunseedJiur 
V.  Koonwur  Bindeseree  Butt  Smgh  (10  Moore's  Ind.  App.  Cases,  p.  451),  were  re- 
ferred to  in  support  of  this  proposition.  But  it  is  to  be  observed  that,  in  the  latter 
case,  fraud  on  the  part  of  the  Guardians  was  clearly  established,  and  that  in  the 
former,  the  question  turned  on  the  power  of  Guardians  to  charge  au  infant's 
estate  by  way  of  loan  or  mortgage,  whereas  no  such  power  is  here  in  question, 
inasmuch  as  it  was  the  manife.st  duty  of  the  Guardians,  who  were  also  Admini- 
strators of  the  estate  (having  received  a  certificate  in  pursuance  of  [397]  Act, 
No.  XX.  of  1841),  to  pay  all  just  debts  of  the  Testator. 

Their  Lordships  have  carefully  examined  the  evidence  on  the  part  of  tlie  Plaintiff, 
and  are  unable  to  find  in  it  anything  amounting  to  proof,  that  either  the  institution 
of  the  suit,  or  the  compromise,  was  fraudulent  or  collusive.  Although  the  greater 
part  of  the  proceedings  in  that  suit  have  been  destroyed,  it  is  sufficiently  plain  from 
what  remains  that  it  was  to  all  appearance  a  contested  suit,  and  that  it  had  pro- 
ceeded to  the  point  of  depositions  being  taken  on  both  sides  before  it  was  com- 
promised under  a  decree  of  the  Court.  The  evidence  by  which  the  Plaintiff  seeks 
to  set  aside  that  decree  which  had  been  in  force  for  sixteen  years  is,  that  Gunga 
Pershaud  tilled  the  double  character  of  Guardian  of  the  Plaintiff  and  Gomastah  to 
Surbeshurry,  that  Interjeet  Mull  was  a  man  of  weak  understanding,  under  the 
intiuence  of  Gunga  Pershaud,  and  that  it  was  publicly  known  at  the  time  that  the 
settlement  was  unjust.  The  latter  description  of  evidence  was  inadmissible,  while 
the  former  could  at  the  most  raise  a  certain  amount  of  suspicion,  not  approaching 
to  proof,  or  even  presumption,  of  the  t/ia/a  fides  of  Gunga  Pershaud,  while,  on  the 
other  hand,  there  is  a  strong  presumption  against  Interjeet  Mull  entering  into  a 
conspiracy  for  the  purpose  of  defrauding  his  own  Son. 

Their  Lordships  have  further  examined  the  evidence  of  the  Defendant,  with  a 
view  to  ascertain,  whether  it  supplies  the  defect  of  proof  on  behalf  of  the  Plaintiff. 
It  undoubtedly  appeared  that  the  Defendant  absented  himself  in  order  to  escape 
cx-[398]-aminatiou,  that  he  withheld  the  account-books  in  his  possession  until 
peremptorily  required  to  produce  them,  and  abstained,  without  explaining  why, 
from  calling  some  persons  still  alive  who  are  described  as  forming  an  assembly 
of  Arbitrators,  to  whom  the  accounts  of  Laljee  Mull  were  submitted  before  the  com- 
jiromise  in  the  former  suit.  It  is  further  stated  by  the  Judge  of  the  Zillah  Court, 
that  the  accounts  when  produced  disclo.sed  ui)on  the  face  of  them  only  a  balance  of 
about  Rs.  18,000  as  due  from  Laljee  Mull,  upon  which  two  observations  arise — first, 
tiiat  whatever  the  defalcations  of  Laljee  Mull  may  have  been,  they  would  not  neces- 
sarily have  appeared  on  the  mere  inspection  of  the  Books  ;  and,  secondly,  that  if 
a  defalcation  to  the  above  amount  appeared  on  Laljee  Mull's  own  showing,  the 
Defendant  would  be  entitled  to  retain  at  the  least  that  amount.  We  do  not  dwell 
on  the  deposition  of  the  Witness  called  by  Gunga  Pershaud,  apparently  with  the 
view  of  contradicting  the  Plaintiff's  case,  which  was,  that  Interjeet  Mull  was  a  tool 
in  his  (Gunga  Pershaud's)  hands,  and  of  exonerating  himself  by  throwing  the 
whole  responsibility  of  the  transaction  upon  Interjeet  Mull.  Although  the  Plaintiff, 
if  he  had  proved  a  case  of  fraud,  might  have  been  justly  entitled  to  contend  that 
it  was  not  answered  by  that  of  the  Defendant,  still  their  Lordships  cannot  regard 
the  case  of  the  Defendant  as  supplying  that  proof  of  fraud  which  the  Plaintiff  failed 
TO  adduce,  and  without  which  the  compromi.se  of  1847  could  not  be  set  aside.  It 
is  undoubtedly  the  duty  of  Guardians  scrupulously  to  regard  the  interest  of  Minors 
in  dealing  with  their  [399]  estates,  and  the  Court  will,  when  necessary,  enforce 
the  performance  of  this  duty.  But  the  interests  of  infants  would  seriously  suffer 
if  a  notion  were  to  prevail,  that  Guardians  were  bound  for  their  own  security  to 
contest  all  claims  against  an  infant's  estate,  whether  well  or  ill-founded  ;  and  such 
a  notion  might  prevail  if  the  compromise  of  a  claim  of  debt  confirmed  by  a  decree 
of  a  Court  were  to  be  set  aside  after  sixteen  years  without  distinct  proof  of  fraud. 
Their  Lordships  fully  subscribe  to  the  rule  which  has  been  more  than  once  laid 
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down,  that  a  verv  strong  case  on  the  part  of  the  Appellant  is  required  to  induce 
them  to  set  aside  "the  finding  of  two  Courts  on  a  question  of  fact..  In  this  case,  how- 
ever they  are  of  opinion,  that  the  Judge  of  the  Zillah  Court  ell  into  an  error  m 
point  of  law,  in  assuming  that  the  burden  of  proof  ot  the  debt  lay  upon  the  De- 
fendant The  burden  of  proving  his  allegations  that  the  suit  was  hctitious  and  the 
compromise  fraudulent  and  collusive  lay  upon  the  Plaintiil ;  and  an  element  m  that 
proof  without  which  his  case  amounted  to  nothing,  was  the  non-existence  of  a 
debt  '  It  rested,  therefore,  with  him  to  give,  at  aU  events,  some  pi-ima  facie  evidence 
of  this  before  the  burden  of  proof  was  shifted  to  the  Defendant  Inasmuch  as  this 
error  seems  to  have  influenced  the  decision  of  both  the  Indian  Courts,  who,  in  the 
opinion  of  their  Lordships,  have  given  undue  weight  to  the  non-appearance  of  the 
Defendant  (a  mere  child  at  the  time  of  the  transaction  m  question),  and  to  his 
reluctance  to  produce  the  Books,  their  Lordships  [400]  consider  that  they  are  not 
infrin<^ino-  the  rule  above  referred  to  by  deciding  in  favour  of  the  Appellants. 

On^these  grounds  their  Lordships  will  humbly  report  to  Her  Majesty,  that  the 
decrees  of  the  High  Court  and  of  the  Zillah  Court  ought  to  be  reversed,  and  that 
in  lieu  thereof  a  decree  ought  to  be  made  dismissing  the  Respondent's  suit  with 
costs,  and  their  Lordships  will  direct  that  the  Appellants  have  the  costs  of  this 
appeal. 


[401]       HYDER  ROSSAl'S—AppenatU;  MAHOMED  HOSSAIN  and  ALI 
ROSSAllS— Respondents  *  [Dec.  23,  1871;  Jan.  14,  1872]. 
On  appeal  from  the  Conrt  of  the.  Judicial  Commissioner  of  Oude. 

The  mere  fact  that  a  member  of  a  Mahoraedan  family  in  Oude  was,  for  fiscal 
purposes,  registered  as  sole  owner  of  an  estate,  is  not  evidence  of  his  exclusive 
right  to  the  property.  Such  presumption  from  registration  may  be  rebutted 
by' evidence  showing  that  the  property  was  enjoyed  in  common  by  the  family. 

Semble:  Act,  No.  XVI.  of  1865  passed  after  the  institution  of  proceedings  before 
the  Land  Revenue  Officers  in  Oude  has  a  retrospective  operation  [14  Moo. 
Ind.  App.  404]. 

In  the  absence  of  substantial  error,  either  in  the  finding  of  the  facts,  or  in  the 
principles  of  law  applied  in  cases  depending  on  local  customs  and  local 
inquiry  before  the  Land  Revenue  Officers  in  Oude,  where  the  proceedings 
are  not  strictly  conducted,  the  Judicial  Committee  will  look  to  the  merits 
and  apply  the  rule  not  to  disturb  the  judgment  appealed  from,  unless  they  are 
satisfied  that  the  judgment  is  materially  wrong  [14  Moo.  Ind.  App.  410,  411]. 

This  appeal  was  preferred  from  an  Order  of  the  Court  of  the  Judicial  Com- 
missioner of  Oude,  dated  the  2nd  of  December,  1868.  That  Order  confirmed  a 
[402]  previous  Order  of  the  same  Court,  made  on  the  16th  of  September,  1868,  and 
reversed  the  Order  of  the  two  lower  Courts,  by  which  the  Order  of  the  Court  of 
fiirst  instance  in  favour  of  the  Respondents  had  been  set  aside. 

The  parties  were  Mahomedans,  and  their  rights  in  respect  to  succession  regu- 
lated by  Mahomedan  law. 

The  controversy  in  this  litigation  was  as  to  the  Respondents"  hereditary  title  to 
one-half  of  the  village  of  Beloulee,  in  the  Province  of  Oude,  which  was  registered 
in  the  sole  name  of  Ahmud  Hossain  (who  died  pending  the  appeal  and  was  repre- 
sented by  the  Appellant),  and  their  consequent  right  to  have  such  title  recognized 
in  the  papers  of  the  land  Settlement  of  Oude,  which  was  in  progress  at  the  time  of 
the  occurrence  of  the  dispute.  The  village  of  Beloulee  was  admitted  to  have  for- 
merly belonged  to  one  Sheikh  Aleeiiioollah. 

The  object  of  the  suit,  the  issues  raised,  and  the  various  stages  of  the  proceedings 

*  Present:  Members  of  the  Judicial  Committee,-— The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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in  the  Courts  below  so  fully  appear  in  their  Lordships'  judgment  as  not  to  require 
any  further  statement. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. 

Their  Lordships,  without  callinf^  on  Mr.  Doyne,  wlio  appeared  for  the  Re- 
spondents, delivered  judgment  by 

The  Right  Hon.  Sir  James  Colvile. — This  is  one  of  tlie  appeals  that  have  lately 
been  [403]  lirought  from  Judgments  or  Orders  of  the  Revenue  Officers  engaged  in 
making  the  Settlement  of  the  land  Revenue  for  the  Province  of  Oude.  The  present 
case  has  been  before  several  of  the  Revenue  authorities,  who  have  passed  conflicting 
decisions  upon  it. 

In  October,  1861,  the  Respondents  claimed  to  be  entitled,  as  Proprietors,  to 
one  moiety  of  a  village  named  Belouloe  with  its  appurtenant  Hamlets,  and  to  be 
treated  accordingly  in  the  Settlement  then  in  progress.  Tliis  chum  was  originally 
advanced  by  distinct  plaints  or  petitions  in  respect  of  different  Hamlets,  but  these 
were  con.solidated  into  one  suit  by  an  Order  of  the  extra  Assistant  Conmiissioner, 
Mahomed  Hossain  Khan,  dated  the  23rd  of  February,  1866;  and  the  subject  matter 
of  the  litigation  may  be  treated  as  the  village  Beloulee. 

The  title  asserted  by  the  Respondents  was,  that  the  village  had  originally  be- 
longed to  one  Sheikli  AleemooUah,  their  great  Grandfather  ;  that  he  had  a  Daughter, 
Khyreeyutoonissa,  who  left  two  Sons,  viz.,  Lootf  Hossain,  the  Father  of  the  original 
Appellant,  and  Enayut  Hossain,  Father  of  the  Respondents,  who,  as  his  repre- 
sentatives, were  the  proprietors  of  an  undivided  moiety  of  the  village. 

The  case  of  the  Appellant  was  that,  on  the  death  of  the  common  ancestor,  Sheikh 
AleemooUah,  the  entire  interest  in  the  village  had  somehow  become  vested  in  his 
Widow;  that  she,  about  the  end  of  the  last  century,  transferred  it  by  Deed  of  gift  to 
Lootf  Hossain,  who  thenceforward  held  it  as  sole  proprietor  up  to  the  time  of  his 
death,  when  it  passed  to  his  Son,  the  Appellant  :  and  that  during  all  that  period  the 
Respondents  and  their  Father  had  no  proprietary  interest  [404]  in  it,  being  at 
most  dependents  of  the  otlier  branch  of  the  family. 

It  was  admitted,  or  hardly  disputed  on  the  part  of  the  Respondents,  tliat,  aft*^r 
Sheikh  Aleemoollah's  death,  his  Widow  first,  and  after  her  death  Lootf  Hossain,  and 
after  him  the  Appellant,  had  been  registered  as  the  persons  responsible  for  the 
revenue  assessed,  from  time  to  time,  on  the  village ;  and,  so  far,  as  the  ostensible 
proprietors  of  it.  But  it  was  insisted,  that  this  was  merely  an  arrangement  for 
fiscal  purposes  (see  Mussum-at  Tlinrkrain  Sookraj  Koowar  v.  Tlie  Government,  ante 
[1-1  Moo.  Ind.  App.],  p.  112),  and  that  notwithstanding  the  registration  in  the  name 
of  one  member  of  the  family  on  behalf  of  the  others,  both  branches  continued  jointly 
to  possess  the  village,  and  to  enjoy  the  revenues  of  it. 

It  is  to  be  observed,  that  a  suit  so  framed,  though  tried  by  the  Revenue  authori- 
ties, and  in  the  course  of  proceedings  for  effecting  a  Settlement  of  the  public  revenue, 
does  not,  in  the  Province  of  Oude,  merely  determine  who  is  to  be  Lumberdar,  or  the 
person  entitled  to  engage  for  the  payment  of  revenue,  leaving  the  party  excluded  a 
remedy  in  the  Civil  Courts.  Under  the  provisions  of  Act,  No.  XVI.  of  1865,  which, 
though  passed  after  the  connnencement  of  this  particular  suit,  seems  to  have  a  retro- 
active eft'ect,  such  a  suit  involves  a  final  adjudication  on  the  question  of  proprietary 
right. 

The  following  was  the  course  of  the  litigation  now  brought  under  the  review  of 
their  Lordships:  — 

The  issues  originally  settled  in  the  suit  were, 

First,  did  the  Plaintiffs  (the  Respondents)  ever  receive  the  profits  of  the  village 
or  not? 

Secondlv,  did  the  Plaintiff's  live  in  common  with  the  Defendant  or  separately? 

[405]  Thirdly,  did  the  Defendant  give  the  Plaintiffs  Rs.  881  for  their  Sister's 
marriage,  in  1264  F.  or  not?  and 

Fourthly,  did  Mussumat  Hyat  Bebee  make  over  this  village  with  others  to  the 
Defendant's  Fatlier  Lootf  Hossain,  and  cause  the  engagement  to  be  executed  in  his 
name,  in  virtue  of  which  lie  remained  in  sole  possession  without  the  partnership 
of  Enayut  Hossain,  and  after  his  Father's  death,  did  the  Defendant  himself  remain 
in  uninterrupted  possession,  or  not? 
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On  the  Ist  of  February,  1866,  Mahomed  Hossain,  the  extra  Assistant  Com- 
missioner, decided  the  case  in  favour  of  tiie  Respondents. 

On  the  19th  of  June,  1866,  this  decision  was  reversed  by  the  Settlement  Oflficer, 
Major  Chamier,  on  the  ground  that  it  was  partly  based  upon  the  result  of  inquiries 
made  out  of  Court,  and  the  case  was  remanded  for  trial  on  the  following  issues:  — 

First,  whether  up  to  1263  F.  (1856)  commensality  existed  between  Plaintiffs 
and  Defendant,  and  did  Plaintiffs  participate  in  the  profits? 

Second,  if  so,  did  the  Plaintiff's  enjoy  a  portion  of  profits  by  right  or  by  favour? 

Third,  whether  estoppel  was  created  by  the  Plaintiffs  having  enjoyed  Seer? 

On  the  7th  of  May,  1866,  Mahomed  Hossain,  having  tried  these  issues,  again 
decided  the  case  in  favour  of  the  Respondents. 

There  was  a  second  appeal  to  the  Settlement  Officer,  who,  on  the  19th  of  June, 
1866,  reversed  the  decision  of  this  native  Officer  and  dismissed  the  Respondents' 
claim. 

[406]  This  Order  was  confirmed  on  appeal  by  the  Commissioner  of  the  Lucknow 
Division  (Major  Barrow)  on  the  21st  of  September,  1866. 

The  cause,  in  the  ordinary  course  of  things,  would  next  have  gone  before  the 
Financial  Commissioner,  but  Major  Barrow  having  been  intermediately  raised 
to  that  office,  it  was  transferred  to  the  Judicial  Commissioner,  Sir  George  Couper, 
who,  on  the  16th  of  September,  1868,  proceeding  mainly  on  a  recent  decision  of  the 
late  Financial  Commissioner,  Mr.  Davies,  reversed  the  Orders  of  Major  Chamier 
and  Major  Barrow,  and  affirmed  the  decision  of  the  Courts  of  first  instance  in 
favour  of  the  Respondents. 

This  ruling  was  afterwards  reviewed  by  Mr.  Tucker,  who  succeeded  Sir  George 
Couper  as  Judicial  Commissioner,  and  was  confirmed  by  him  on  the  2nd  of  December, 
1868. 

These  conflicting  judgments,  and  the  argument  addressed  to  their  Lordships  on 
behalf  of  the  Appellant,  clearly  show,  that  the  question  between  the  parties  is  not 
merely  one  of  fact,  but  one  involving  the  iritio  decidendi  in  cases  of  the  like  nature. 

The  judgment  of  Major  Chamier  and  Major  Barrow  proceed  upon  certain  former 
rulings  of  the  Revenue  Courts  in  Oude.  These  are  not  before  their  Lordships,  but 
their  effect  seems  to  be,  that  the  principle  of  the  Settlement  was  to  be  based  on  the 
maintenance  of  the  proprietary  right  as  it  existed  prior  to,  and  at  the  time  of  the 
annexation  of  the  Province  to  British  India  in  1856  ;  that  if,  under  the  Kings  of  Oude, 
one  member  of  the  family  had  been  registered  as  the  sole  Owner  of  the  estate,  and  the 
[407]  per.son  responsible  for  the  revenue  assessed  upon  it,  it  lay  upon  those  who  claimed 
to  be  jointly  interested  in  it  to  show,  not  merely  that  they  had  received  some  in- 
definite and  casual  sums  out  of  the  profits,  or  even  certain  Seer  lands  by  way  of 
maintenance,  but  that  the  ostensible  Owner  of  the  estate  had  accounted  to  them 
for  the  aliquot  share  of  its  profits  receivable  by  the  Ownei's  of  the  share  claimed. 
These  two  Officers  seem  accordingly  to  have  come  to  the  conclusion  that,  inasmuch 
as  the  proof  of  joint  interest,  given  by  the  Respondents  in  the  Court  of  first  instance 
to  whatever  it  amounted,  fell  short  of  this,  their  claim  ought  to  be  dismissed,  and 
the  ostensible  title  of  the  Appellant  allowed  to  prevail. 

The  decision,  however,  of  Mr.  Davies,  on  which  the  Judicial  Commissioners 
proceeded,  is  admitted  on  all  hands  to  have  qualified  the  former  rulings. 

In  that  case  it  appeared,  that  the  party  claiming  a  joint  interest  against  the  party 
who  was  the  ostensible  proprietor,  had  held  71  beegahs  Seer  land,  and  had  also 
received  sums  averaging  Rs.  86.  And  Mr.  Davies'  judgment,  after  stating  the 
question  to  be,  whether  the  Respondent  had,  by  the  adverse  possession  of  the  Appel- 
lant, been  excluded  from  his  inheritance  under  the  Mahomedan  Law,  proceeds  thus : 
"  Under  the  Mahomedan  Law,  Grandsons  are  entitled  to  equal  shares.  Under  the 
custom  of  the  Country  one  Shareholder  represents  the  family  before  the  Govern- 
ment, and  manages  the  estate.  It  is  by  no  means  a  general  practice  to  give  each 
sharer  an  account  of  his  share  of  the  profits  at  the  close  of  the  year.  No  safe  infer- 
ence against  a  Shareholder  can  be  made  from  the  omission.  It  was  very  frequently 
the  case  for  acknowledged  sharers  to  take  [408]  only  a  sufficient  sum  for  their  own 
expenses  :  but  this  involved  no  relinquishment  of  their  rights,  nor  did  any  cause 
of  action  arise  until  some  quarrel  took  place  between  the  parties."  And  from 
these  propositions  he  inferred,  first,  that  there  was  a  legal  presumption  in  favour 
of  a  Grandson  claiming  against  another  Grandson,  and  that  the  07U(s  of  proof  should 
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properly  be  placed  on  the  one  claiming  to  be  sole  possessor,  contrary  to  law  and 
custom  ;  and,  secondly,  that  in  the  case  before  him  the  Appellant  had  cut  the  ground 
from  under  his  feet  l)y  paying  to  the  Respondent,  in  addition  to  Seer,  a  sum  of  money 
of  a  fluctuating  amount. 

If  tlieir  Lordships  are  called  upon  by  the  present  appeal  to  overrule  the  decision 
of  Mr.  Davies,  and  to  restore  the  rule  supposed  to  be  established  by  the  earlier 
cases,  they  must  decline  to  do  so.  That  decision,  after  full  discussion,  was  followed 
in  this  present  case  Ixith  liy  Sir  George  Couper  and  by  Mr.  Tucker  ;  the  principle 
which  it  lays  down,  having  been  thus  sanctioned,  has  prol)ably  governed  otlier 
Settlement  cases  since  decided;  and  it  appears  to  their  Lordships  to  be  far  more 
consistent  with  equity  and  coimnon  sense  than  a  hard  and  fast  rule  requiring  the 
]iarty  who  claims  a  joint  interest  to  prove  tliat  the  registered  proprietor  lias  duly 
accounted  to  bin)  for  his  proportionate  share  of  the  iirotits.  In  so  far  as  it  depends 
upon  the  custom  of  Malioniedaii  families  iiolding  lands  within  tlic  former  kingdom 
of  Oude,  it  receives  some  corrol)oration  from  the  findings  of  the  Mahomedan  Officer 
(presumably  conversant  with  such  customs)  who  tried  this  case,  in  the  first  instance, 
before  the  date  of  Mr.  Davies'  judgment. 

[409]  It  remains  to  be  considered,  whether  the  principle  of  that  judgment  has 
been  correctly  applied  to  the  present  case. 

It  was  argued  for  the  Appellant,  that  he  has  not  l)cen  allowed  an  opportunity 
of  proving  the  alleged  Deed  of  gift  to  his  Father.  There  was  nothing,  however,  to 
prevent  him  from  proving  this  Deed,  if  he  had  the  means  of  doing  so,  on  either  of  the 
two  trials  before  the  native  Officer.  He  chose,  however,  then,  to  rest  his  case  on  the 
Order,  or  copy  of  the  Order,  which,  at  most,  proves  no  more  than  that,  with  the 
consent  of  the  family  at  the  time,  the  village,  which  had  l)eeu  entered  in  the  Revenue 
Register  in  the  name  of  the  Widow  of  Sheikh  Aleemoollah,  was  transferred  into 
that  of  Lootf  Hossain  on  the  suggestion  that  he  had  been  appointed  by  her  as  her 
successor.  Their  Lordships  apprehend  that  such  an  arrangement  was  not  un- 
common ;  nor,  if  proved,  would  it,  under  the  ruling  of  Mr.  Davies,  or  even  according 
'to  the  stricter  rule  of  their  earlier  cases,  be  conclusive  against  the  claim  of  those 
who  might  contend  that  they  had  nevertheless  continued  to  retain  a  joint  interest 
in  the  property.  The  decisions  difl"er  only  as  to  the  degree  of  proof  required,  and 
as  to  the  party  on  whom  the  burthen  of  proof  lies. 

It  is  no  doubt  true  that,  before  Major  Chamier,  the  Appellant's  Pleader  proposed 
to  give  further  evidence  in  support  of  his  client's  title  under  the  alleged  Deed  of 
gift;  and  that  that  Officer,  who  had  decided  the  other  issues  in  favour  of  the  Appel- 
lant, refused  tO'  admit  it,  stating,  "  I  consider  that  the  fresh  plea  of  gift 
should  not  be  entertained  at  this  late  stage  of  the  case."  But  their 
Lordships  are  far  from  think-[410]-iiig  that  this  refusal  would  have  been 
improper  had  the  decision  of  the  Settlement  Officer  on  the  merits  been  the  other  way. 
And,  however  that  may  be,  it  appears  to  them  tliat  no  substantial  injury  has  been 
done  to  the  Appellant  by  it.  For  it  is  clear,  that  the  real  issue  between  the  parties 
is,  whether,  nowithstanding  the  title  registered  on  the  Revenue  records,  both 
branches  of  the  family  continued,  as  a  joint  family,  to  possess  and  enjoy  the  village. 
If  that  were  made  out,  very  little  credit  would  be  due  to  an  ancient  Deed  of  gift, 
by  whatever  proof  supported,  since  it  would  be  inconsistent  with  the  proved  posses- 
sion, and  enjoyment  of  the  estate. 

Have  then  joint  possession  and  enjoyment  been  established  in  the  degree  which 
satisfies  the  ruling  in  Mr.  Davies'  case?  Tlieir  Lordships  are  not  insensible  to  the 
looseness  of  much  of  the  evidence  taken  before  the  native  Officer.  But  they  are 
of  opinion,  that  there  was  before  him  legal  evidence  which  (if  believed)  would 
warrant  his  findings,  at  least  to  the  extent  that  the  Seer  land  was  enjoyed  by  the  . 
Respondents  of  right  and  not  by  favour,  and  that  their  status  was  not  that  of 
dependents  Ijut  of  co-proprietors,  although  the  sums  drawn  by  them  from  the 
profits  may  have  fluctuated  in  amount,  and  not  have  been  the  subject  of  a  regular 
accounting.  This  would  satisfy  the  ruling  of  Mr.  Davies,  though  it  might  not 
satisfy  the  requirements  of  the  earlier  cases  on  which  Major  Chamier  and  Major 
Barrow  proceeded. 

Their  Lordships,  in  considering  this  appeal,  have  felt  that,  in  cases  of  this 
nature,  wherein  the  procedure  is  somewhat  loose,  and  the  merits  depend  [411] 
much  upon  the  local  custom  and  local  inquiry,  it  is  even  more  necessary  than  it  is 
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on  appeals  from  the  decisions  of  the  Civil  Courts  in  the  Regulation  Provinces  to 
act  on  the  principle  of  not  disturbing  the  judgment  under  appeal  unless  they  are 
satisfied  that  it  is  substantially  wrong. 

Here,  after  full  consideration  of  the  arguments  for  the  Appellant,  they  have  been 
unable  to  satisfy  themselves  that  there  is  substantial  error,  either  in  the  finding 
of  the  facts  or  in  the  principle  of  law  that  has  been  applied  to  them,  and,  therefore, 
they  have  come  to  the  conclusion  that,  without  calling  on  the  other  side,  they  ought 
to  advise  Her  Majesty  to  affirm  the  Decree  or  Order  of  the  Judicial  Commissioner 
of  Oude  and  dismiss  this  appeal  with  costs. 


[412]  MUSSUMAT  ANUNDEE  KOONWUR,  Widow  of  GUNPUT  LAL— Appellant  ; 
KHEDOO  LAL,—Respotident;  MUSSUMAT  MANKEE  KOONWUR,— 
Appellant;  KHEDO  hXU—Resimident ;  MUSSUMAT  POONPOON  KOON- 
WUR,—^ppf?foM<;  KHEDOO   LAL,—Responde7it  *   [Jan.    16,    17,    18,   and 

19,   1872]. 
On.  appeal  from  the  High  Court  of  Judicature,  at  Fort  William,  in  Bengal. 

Cesser  of  commensality  is  strong,  though  not  conclusive,  evidence  of  partition 
of  joint  family  property,  and  removes  or  qualifies  the  presumption  of  Hindoo 
Law,  that  the  acquisition  of  property  by  a  member  of  the  family  is  made 
by  means  of  the  joint  estate,  but  the  onus  probandi  lies  on  a  member  of  the 
family  setting  up  separation  to  prove  that  the  property  was  acquired  by 
himself  after  separation,  and  not  from  estate  of  the  joint  family  [li  Moo. 
Ind.  App.  i-2-2]. 

A  Hindoo  had  only  self-acquired  estate.  Previous  to  his  death  his  three  Sons 
separated  in  food  and  left  their  Father's  house,  living  separately.  Held, 
that  although  there  was  a  cesser  of  commensality,  the  normal  condition 
of  an  individual  Hindoo  family  did  not,  from  the  evidence,  operate  as  a 
complete  separation,  and  property  purchased  after  the  separation  in  the 
name  of  one  of  the  Sons,  and  business  carried  on  in  the  Son's  name,  declared 
to  be  benamee,  and  that  the  same  and  the  profits  derived  from  the  business 
formed  part  of  the  joint  family  estate  [14  Moo.  lud.  App.  422]. 

If  no  intelligence  is  received  during  twelve  years,  concerning  the  existence 
of  a  man  who  has  travelled  to  a  Foreign  Country,  the  presumption  by  Hindoo 
Law  is  that  he  is  dead  [14  Moo.  Ind.  App.  414]. 

Where  a  member  of  a  joint  Hindoo  family,  of  weak  mind,  went  on  a  pilgrimage, 
and  was  not  heard  of  for  twelve  years,  and  his  death,  therefore,  presumed, 
his  share  of  the  family  estate  by  the  Mithila  law  falls  into  the  general  estate, 
and  his  Widow  is  entitled  only  to  maintenance  [14  Moo.  Ind.  App.  414,  430]. 

These  consolidated  appeals  were  brought  from  a  decree  of  the  High  Court,  which 
reversed  a  decree  of  the  Principal  Sudder  Ameen  of  Behar. 

[413]  The  Respondent  was  the  Plaintiff  in  the  Court  below,  and  the  object  of  the 
suit  was  to  obtain  a  declaration  of  his  right  to  a  share  of  an  estate  which  he 
claimed  to  be  joint  family  property,  and  to  have  his  share  allotted  to  him;  the 
Defendants  contending  that  it  was  not  joint  property,  but  their  separate  acquisition 
after  the  separation  of  the  family. 

The  facts  and  the  argument  on  the  appeals,  which  were  heard  together,  are  fully 
stated  in  their  Lordships'  judgment. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant ;  and  Mr.  Cowie,  and  Mr. 
J.  D.  Bell,  for  the  Respondent. 

*  Present:  Members  of  the  Judicial  Committee: — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor: — The  Right  Hon.  Sir  Lawrence  Peel. 
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In  the  course  of  the  arguments,  1  Strange's  "  Hindu  Law,"  pp.  199,  200  [Ed. 
1830],  was  referred  to,  as  showing  from  the  evidence  in  the  suit  that  the  family 
was  a  divided  Hindoo  family,  and  Strange's  "  Hindu  Law,"  Vol.  L.  \>i>.  131,  16G, 
188,  as  to  the  presumption  of  death  after  twelve  years'  absence. 

Judgment  was  reserved  and  now  delivered  l)y 

The  Riglit  Hon.  Sir  James  Colvile  (March  26,  I87"2). — In  this  case  three  distinct 
appeals  against  a  Decree  [414]  of  the  High  Court  of  Bengal  have  l>een  consolidated, 
and  heard  as  one  appeal.  The  principal  ijuestions  raised  are,  what  was  the 
status  of  the  Hindoo  family  of  which  the  Appellants  and  the  Respondent  were 
members  :  and  whetlier  certain  acquisitions  are  to  l);^'  regarded  as  part  of  the  estate 
of  the  late  head  of  the  family,  or  as  the  separate  property  of  the  individual  memlK»r 
in  whose  name  they  stand,  and  by  whom  they  were  ostensibly  acquired. 

The  following  is  the  history  of  the  family  in  question.  Choonee  Lai,  the  Father, 
who  died  in  October.  1854.  liad  for  many  years  carried  on  business  as  a  cloth 
Merchant  at  Sahibgunj,  in  Zillah  Behar,  within  that  part  of  India  in  whicli  Hindoos 
are  governed  by  the  Mithila  Law.  At  the  time  of  his  death  this  business  was  carried 
on  in  his  sole  name;  but  he  had  previously,  and  up  to  the  year  1851  or  1852,  been 
in  partnership,  first  with  one  Rhadha  Lai,  and,  after  the  death  of  tliat  person,  with 
his  Son,  Sreekishen. 

All  parties  are  agreed,  that  he  had  no  ancestral  estate,  and  that  whatever  pro- 
perty l>elonged  to  him  was  of  his  own  acquisition.  He  had  three  Sons,  viz: — Gopal 
Chund,  the  Respondent,  Khedoo  Lai,  and  the  Appellant,  Gunput  Lai.  About  1839, 
and  after  his  Sons  had  reached  man's  estate,  he  married  a  second  Wife,  who  survived 
him. 

Gopal  Chund,  the  eldest  Son,  became  of  unsettled,  if  not  of  unsound  mind,  in  or 
before  the  year  1848,  when  he  left  his  home  as  a  Beiragee.  or  religious  mcdicant, 
and  wandered  away  on  pilgrimage,  to  various  holy  places.  His  Wife,  the  Appellant, 
Mussumat  Mankee  Koonwur,  tendered  some  evidence  in  this  suit  to  show  that  h.>  had 
been  seen  alive  as  [415]  late  as  1858,  and  miglit  be  still  alive  ;  but  both  the  Indian 
Courts,  di.screditing  that  evidence,  have  come  to  the  conclusion,  that  he  had  not 
l)een  lieard  of  for  twelve  years  before  the  date  of  the  first  Decree  ;  and  proceeding 
on  the  presumption  of  Hindoo  Law,  have  treated  him  as  then  dead  (see  Strange's 
"  Hindu  Law,"  Vol.  I.,  p.  188).  There  is  nothing  however  to  show  that  he  did  not 
survive  his  Father.  He  had  no  male  issue,  and  is  represented  on  the  record  by 
Mussumat  Mankee  Koonwur,  who,  if  he  be  dead,  would,  as  his  Widow  and  heiress, 
be  entitled  to  succeed  to  his  separate  estate. 

Gunput  Lai,  the  younger  Son,  has  died  since  his  appeal  from  the  decree  of  the 
High  Court  was  allowed.  He,  too,  had  no  male  issue,  and  his  appeal  has  been  revived 
by  his  Widow  and  heiress,  Mussumat  Anundee  Koonwur.  He  left,  however,  a 
Daughter,  Mussumat  Poonpoon  Koonwur,  who  has  an  infant  Sou,  LuUoo  Baboo  ;  and 
she  is  an  Appellant  against  the  Decree  in  respect  of  the  interest  which  she  claims  in 
])art  of  the  property  in  disjjute.  Kliedoo  Lai,  the  Respondent,  and  the  Plaintiff  in 
the  suit,  has  at  least  two  Sons.  Brij  Bhookun  Doss,  and  Muhamed  Lall,  of  whom 
mention  is  made  in  the  suit,  but  who  are  not  parties  to  it. 

From  this  statement  of  the  family  it  follows,  that  the  property  of  which  Choonee 
Lai  died  possessed,  whatever  it  was.  descended  to  his  Sons  living  at  the  time  of  his 
death,  in  equal  shares.  If  Gopal  Chund  were  then  dead,  the  estate  would  descend  to 
Khedoo  Lai  and  Gunput  Lai  in  equal  moieties.  And  even  if  Gopal  Chund  is  to  be 
taken  to  have  survived  his  Father,  but  to  have  died  subsequently,  and  before  a  parti- 
tion, his  [416]  share,  according  to  the  Mithila  law,  would  pass  to  his  Brothers,  to  the 
exclusion  of  his  Widow,  who  would  be  entitled  only  to  maintenance.  This  does  not 
appear  to  be  contested.  The  question  in  dispute  is,  which,  if  any,  of  the  various 
acquisitions  of  the  family,  .standing  in  the  separate  names  of  different  members  of  it. 
are  to  be  treated  as  part  of  the  estate  of  Choonee  Lall,  and  de.scendible  to  his  heirs. 

The  suit  was  connnenced  by  tlie  Respondent  on  the  1st  of  November,  1859.  It  was 
originally  brought  against  Gunput  Lai  and  his  Daughter,  Mussumat  Poonpoon 
Koonwur,  described  as  the  Mother  and  guardian  of  Lulloo  Baboo  :  and  the  plaint 
treated  the  share  and  interest  of  Gojial  Chund  as  vested  in  his  two  Brothers.  The 
Appellant,  Mussumat  Mankee  Koonwur,  however,  intervened  as  an  Objector  in  respect 
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both  of  the  sliare  in  his  Father's  estate  vo  which  Gopal  Chund,  if  alive,  was  entitled  ; 
and  of  that  part  of  the  property  claimed,  which  she  insisted  was  his  separate  estate. 
And  by  an  Order  of  the  Principal  Sudder  Ameen,  in.  whose  Couit  the  suit  was  brought, 
she  was  made  a  Defendant.  .^    ,  ■     ,,         i    j    i  j 

The  plaint  claimed  a  moiety  of  all  the  property  specified  in  tlie  schedule  annexed 
to  it  and  valued  at  upwards  of  two  lacs  of  rupees,  the  Respondent  aUeging  that  he 
had  been  dispossessed  of  it.  Some  objections  have  been  taken  to  the  frame  of  the 
suit  on  the  "round  that  the  Respondent  has  not  included  amongst  the  subjects  ol  it 
that  property  which  is  held  hv  him  and  his  Sons  in  their  respective  names.  But  their 
Lordships  are  of  opinion  that,  on  a  fair  construction  of  the  plaint  m  connection  with 
the  Respondent's  written  statement,  wliich  will  be  afterwards  referred  to,  it  must  be 
held  that  he  [417]  does  offer  to  account  for  the  whole  of  what  is  so  hold  as  part  of  his 

Father's  estate.  .  ,      ,•  j        i 

The  plaint,  though  it  pravs  for  delivery  of  possession,  seems  to  be  trained  rather 
with  a  view  to  obtafn  a  declaration  of  the  partibility  of  the  disputed  subjects,  than 
to  carry  out  a  partition  by  metes  and  bounds  of  the  estate  to  be  consummated  by  the 
delivery  of  actual  possession. 

The  following  are  the  issues  settled  in  the  suit :  — 

First,  whether,  according  to  the  statement  of  the  Plaintiff,  the  whole  of  the  pro- 
perty in'  dispute  belongs  to  the  paternal  estate  and  is  undivided  ;  or  whether,  ac- 
cording to  the  averment  of  Gunput  Lai  and  Mussumat  Mankee  Koonwur,  Defendants, 
part  belongs  to  the  paternal  estate,  and  part  has  been  acquired  by  Gunput  Lai  and 
Gopal  Chund  during  the  time  of  their  separation  and  messing  apart. 

Second,  whether  the  property  mentioned  in  the  written  statement  of  Mussumat 
Poonpoon  Koonwur  belongs  to  her  or  not. 

Third,  whether  Gopal  Chund,  the  Husband  of  Mussumat  Mankee  Koonwur,  is 
missing,  or  wliether  he  is  residing  nearer  in  the  North-western  Provinces;  and  if  he 
is  missing,  whether  the  claim  of  the  Plaintiff  to  a  moiety  is  riglit  or  not_:    and, 

Fourth,  whether  the  estimate  of  the  effects,  and  goods  and  chattels  in  litigation, 
and  the  amount  expended,  is  correct  or  not. 

Before  considering  these  issues  and  the  evidence  applicable  to  them,  their  Lord- 
ships think  it  desirable  to  pursue  the  history  of  the  family. 

It  is  admitted  on  both  sides  that,  when  his  two  elder  Sons  came  of  age,  Choonee 
Lai  opened  for  each  a  separate  Cloth  shop,  and  established  him  in  it.  [418]  The 
precise  dates  at  which  these  shops  were  opened  are  not  quite  certain.  The  Respon- 
dent admits  them  to  have  been  in  existence  before  1835,  and  the  Appellants  insist, 
that  they  were  established  before  1829. 

According  to  Mewa  Lai,  a  Witness  for  the  Respondent  and  the  Brotlier  of  his  step- 
mother, they  were  established  in  the  years  1829  and  1831.  The  Respondent  appears 
to  have  followed  his  Father's  example  and  to  have  opened  two  other  Cloth  shops,  one 
in  the  name  of  each  of  his  Sons.  He  insists,  however,  that  all  these  shops  and  their 
profits  were  and  are  part  of  Chonee  Lai's  estate;  whilst  the  Appellants,  of  course, 
contend  that  each  was  and  is  the  respective  property  of  the  person  in  whose  name 
the  business  was  carried  on,  Choonee  Lai  having  no  interest  therein.  Gunput  Lai, 
the  third,  remained  for  some  time  in  the  Cloth  shop  of  Choonee  Lai  and  Rliadha  Lai, 
but,  as  he  says,  only  as  a  (kunastah  employed  at  a  salary  of  Rs.  50  pe?-  mensem. 
Afterwards,  and  about  the  year  1844,  a  banking  firm  was  opened  in  the  names  of 
Gunput  Lai  and  Sreekrishen  Lai,  wliich  was  carried  on  in  their  names  until  1850, 
when  Sreekrishen  Lai  retired,  and  tlie  business  was  thenceforward,  and  until  the 
death  of  Cliooiiee  Lai,  carried  on  in  the  names  of  Clioonee  Lai  and  Gunput  Lai.  The 
question  what  interest,  if  any,  Choonee  Lai  had  in  this  concern  is  one  of  the  material 
issues  in  the  cause  :  the  Respondent  contending,  that  the  beneficial  interest  in  the 
half-share  during  the  partnership  with  Sreekrishen  Lai,  and  the  whole  interest  after 
the  dissolution,  Ijelonged  to  Choonee  Lai ;  the  Appellants  insisting,  that  he  never  had 
any  interest  in  that  Kotee,  the  half-share  originally,  and  afterwards  the  whole,  being 
the  separate  and  self-acquired  [419]  property  of  Gunput  Lai.  Again,  both  parties 
are  agreed  that,  at  the  time  of  the  death  of  Choonee  Lai,  his  three  Sons  had  ceased  to 
live  in  commensality  with  him,  or  with  each  other.  But  the  time  at  which  such 
separation  took  place  is  in  dispute,  the  Appellants  contending,  that  it  was  complete 
in  1829,  and  the  Respondent  insisting,  that  each  Brother  withdrew  from  the  state  of 
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commensality  with  his  Fathor  at  a  different  time,  viz.,  Gopal  Cliuiid  about  tlie  yeiir 
1839,  the  Respondent  about  1846,  and  Gunput  Lai  as  late  as  185'.'. 

Tlie  state  of  the  landed  property  standing  in  tlie  names  of  the  different  members 
of  the  family  is  as  follows:  — 

The  Respondent,  in  his  written  statement,  says  that  Mouzahs  liudem,  and  Ilur- 
chundpore,  and  Rughoonathpore,  and  Jhekutea,  in  Pergunnah  Kotumba,  and  two 
Houses  and  a  Coaehhouse  situate  in  Street,  No.  4  of  Sahebgunj,  were  all  acquired 
with  the  profits  of  the  Cloth-dealer's  shop  bearing  his  name,  and  were  then  "  under  bis 
control."  These,  as  was  before  stated,  do  not  form  part  of  the  properties  specified  in 
his  plaint  ;  but  tliey  are  covered  by  the  general  conclusion  of  his  written  statement, 
which  is  in  these  words:  '"  The  conclusion  is,  tiiat  all  the  properties  and  effects,  and 
moneys,  and  common  articles  of  this  estate  bearing  the  name  of  your  Petitioner's 
Father,  or  of  any  of  the  Rrothers,  or  of  any  of  the  Sons,  constitute  the  estate  left  by, 
and  that  acquired  with  the  funds  of,  my  Father."  Of  the  lauded  i)roperties  specified 
in  the  plaint,  some  are  admitted  to  be  part  of  Clioonee  l.al's  estate.  But  as  t<i  the  re-st, 
Mouzah  Tilhara  and  an  ujqjer-roomed  House  in  Siilicbgunj,  in  which  [420]  tlie  bank- 
ing Kotee  has  been  carried  on,  are  claimed  by  Mussumat  Mankee  Koonwur  as  the 
separate  and  self-acquired  property  of  her  Husband,  (;o))al  Chund.  Other  part.s  are 
alleged  to  be  the  separate  and  self-acquired  property  of  Gunput  Lai  ;  whilst  the 
several  properties  specified  in  her  written  statement  are  claimed  by  Mussumat  Mankee 
Koonwur  as  "  her  exclusive  property,  with  which  neither  the  Respondent  nor  Gunput 
Lai  has  any  concern." 

Before  considering  the  conflicting  claims  to  these  properties,  it  seems  to  their 
Lordships  to  be  desirable  to  ascertain  and  determine,  if  it  be  possible,  when  the 
Brothers  first  became  separate  in  food  from  their  Father  and  each  other — in  other 
words,  when  that  commensality,  which  is  the  normal  condition  of  an  undivided 
Hindoo  family,  ceased. 

The  finding  of  the  High  Court  on  tliis  point  is  as  follows  :  — 

"  We  are  of  opinion  tliat,  from  tlie  admissions  of  the  parties,  and  the  dates  of  the 
purchases  of  the  Houses  in  which  the  different  Sons  were  established  by  their  Father, 
the  three  Sons  began  to  live  separate  from  their  Father  at  different  dates,  concurrent 
with  or  subsequent  to  their  Father's  second  marriage  in  the  year  1246  (a.d.  1839),  in 
which  year  the  eldest  Son,  Gopal  Chund,  got  a  House  to  liimself,  while  Kliedoo  Lai 
and  Gunput  Lai  went  into  separate  Houses  in  the  years  1253  (a.d.  1846)  and  1259 
(a.d.  1851)  respectively.  We  think,  too,  that  there  was  from  those  dates  an  undoubted 
separation  in  food  between  the  Father  and  each  Son  as  he  left  the  paternal  house." 
The  Appellants  contend  that,  as  early  as  1829,  the  three  Brotlters  had  all  become 
separate  in  food  from  their  Father  and  from  each  [421]  other,  and  have  argued  at 
the  Bar  that  the  fact  has  been  so  found  by  the  Principal  Sudder  Ameen. 

The  judgment  of  the  Principal  Sudder  Ameen  does  not,  as  their  Lordships  read 
it,  expressly  fix  the  date  of  the  separation  ;  but  its  general  effect  is  undoubtedly  on 
this  point  more  consistent  with  the  case  of  the  Appellants  than  with  that  of  the  Re- 
spondent. The  evidence  in  the  cause  is  conflicting  and  far  from  satisfactory.  The 
finding  of  the  High  Court  seems  to  proceed  upon  the  several  dates  of  the  purchases  of 
the  Houses  in  which  the  three  Brothers  ultimately  came  to  live;  and  to  assume  that 
each  Brother  withdrew  singty  and  at  a  dift'erent  time  from  the  state  of  commensality. 
This  does  not  appear  to  their  Lordships  to  be  probable.  On  the  other  hand,  the 
Witnesses  for  the  Appellants,  speaking  with  the  usual  inaccuracy  of  native  Witnesses 
as  to  time,  are  not  agreed  as  to  the  date  of  the  separation.  Thanoo  Chowdhree  puts 
it  as  late  as  1834  ;  Goureesunkur  makes  it  as  late  as  1832.  On  the  otlier  hand, 
Gunga  Ram  Kandoo,  though  a  Witness  produced  by  the  Resjiondent,  supports,  on 
this  point,  the  case  of  the  Appellants.  Mewali  Lai  says,  "  I  do  not  recollect  the  year, 
but  when  the  family  increased  Choonee  Lai  provided  his  Sons  with  separate  Uovses 
and  paid  their  expenses."  On  the  evidence,  their  Lordships  are  by  no  means 
satisfied  that  the  separation  took  place  so  early  as  1829.  On  the  other  hand,  they  do 
not  think  that  the  date  of  each  Brother's  .separation  can  safely  be  determined  by  ihe 
date  of  the  purchase  of  the  House  in  which  he  ultimately  lived.  Tliey  are  disposed  to 
think,  that  the  separation  took  place  on  or  shortly  after  tlie  second  marriage  of 
Choonee  Lai  in  1839. 

[422]  Another  observation  which  arises  upon  the  evidence  in  the  cause,  is  that  this 
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cesser  of  coiumeusalitv,  whenever  it  took  place,  does  not  appear  to  have  operated  as 
a  complete  separation  of  the  different  members  of  the  family,  or  to  have  prevented 
Choonee  Lai  from  continuing  to  exercise  many  of  the  functions  winch  would  ordin- 
arily belong  to  the  head  of  an  undivided  Hindoo  family.  The  whole  family  con- 
tinued to  reside  in  the  same  Town.  Some  of  the  Witnesses  depose  that  marriages 
and  other  family  ceremonies  continued  to  be  performed  in  Choonee  Lai's  House,  and 
at  his  expense,  "as  they  would  have  been  had  no  separation  taken  place.  And  this 
testimony  is  confirmed  in  the  case  of  the  marriage  of  Mussumat  Poonpoon  Koonwur, 
the  daugliter  of  Guuput  Lai.  by  a  jiassage  in  the  correspondence  which  will  be  after- 
wards referred  to.  Again,  it  appears  by  the  evidence,  that  after  Gopal  Chund  went 
away,  his  separate  establisliment  was  broken  up,  and  his  Wife  and  family  returned  to 
live  under  the  same  roof  witii  Choonee  Lai. 

The  cesser  of  coumiensality  is  only  material  to  the  determination  of  the  issues  in 
the  cause,  in  so  far  as  it  removes  or  qualifies  the  presumptions  which  the  Hindoo  Law 
might  otherwise  raise,  that  an  acquisition  made  in  the  name  of  an  individual  Son 
of  the  family  was  made  by  the  head  of  the  family,  and  as  part  of  the  family  estate. 
According  to  their  Lordsiiips'  view  of  the  evidence,  it  is  not  proved  to  have  taken 
place  at  the  date  of  some  of  the  acquisitions  which  are  in  question  in  this  suit ;  and 
the  effect  to  be  given  to  it,  in  weighing  the  conflicting  evidence  concerning  transac- 
tions of  a  date  subsequent  to  that  at  which  it  took  place,  is  necessarily  [423]  dim- 
inished by  such  evidence  as  that  wliich  has  been  just  referred  to. 

Their  Lordships  will,  in  the  first  instance,  following  herein  the  example  of  the 
High  Court,  consider  the  evidence  touching  the  earliest  of  the  acquisitions  in  question 
— Mouzah  Tilhara. 

That  property  was  purchased  in  the  year  18.35,  at  a  revenue  sale,  in  the  name  of 
Copal  Chund,  for  Rs.  4400.  Their  Lordships,  for  the  reasons  above-stated  are  dis- 
posed to  believe  that,  at  that  time,  the  cesser  of  commensality  relied  upon  had  not 
taken  place.  They  will,  however,  consider  the  evidence  relating  to  this  property,  in- 
dependently of  any  presumptions  which  might  arise  from  the  fact  that  the  family  was 
then  joint  in  food.  It  may  further  be  admitted,  that  there  is  no  documentai-y  evi- 
dence corroborative  of  the  assertion  made  by  some  of  the  Resijondent's  Witnesses  that 
the  purchase  money  was  paid  out  of  the  funds  of  Choonee  Lai ;  and  further,  that  if 
the  Shop  carried  on  in  the  separate  name  of  Gopal  Chund  was  his  owai  separate 
property,  he  may  well  at  that  date  have  been  in  a  position  to  pay  out  of  the  accumu- 
lated profits  of  that  Shop  a  sum  of  Rs.  4400.  It  happens,  how^ever,  that  we  have 
evidence  concerning  the  enjoyment  of  this  estate,  which  is  wanting  as  to  the  other 
properties  in  dispute. 

It  has  been  proved,  that  this  projjerty  between  the  years  1841  and  1855-56,  was 
under  several  successive  leases  demised  to  Nundcoomar  (one  of  the  Respondent's 
Witnesses,  and  the  Brother  of  Choonee  Lai's  second  Wife),  sometimes  jointly  with 
other  persons,  sometimes  alone.  One  of  the  leases,  that  granted  to  Nundcoomar  on 
the  10th  of  December,  [424]  1849,  of  course  purports  to  be  granted  in  the  name  of 
Gopal  Chund,  and  is  signed  by  him.  But  it  is  also  countersigned  by  Choonee  Lai. 
It  was,  indeed,  suggested  at  the  Bar,  that  the  Choonee  Lai  whose  name  is  so  subscribed, 
being  described  as  Putwarree  of  Mouzah  Sahibgunj,  was  not  the  Father  of  Gopal 
Cliund,  but  some  other  person  of  the  same  name.  Their  Lordships,  however,  see  no 
reason  for  adopting  that  conclusion.  A  circumstance  of  far  more  importance  is, 
that  Nundcoomar  has  produced  a  long  series  of  Letters  addressed  to  him  as  tenant  of 
this  property  by  Choonee  Lai  in  his  lifetime,  and  after  his  death  by  Gunput  LaL  The 
genuineness  of  these  Letters  their  Lordships  have  no  reason  to  doubt.  They  cover  a 
period  from  the  years  1841  to  1856-57,  when  the  tenancy  of  Nundcoomar  terminated. 
Many  of  them,  thei-efore,  are  anterior  in  date  to  the  year  1848,  when  Gopal  Chund  left 
his  home,  and  were  written  at  a  time  when  there  is  no  reason  to  suppose  he  was  of 
unsound  mind  or  incapable  of  managing  his  affairs.  It  is,  however,  impossible,  in 
their  Lordships'  opinion,  to  read  these  Letters  without  coming  to  the  conclusion,  that 
they  were  such  as  the  real  Owner  of  the  estate  would  write  to  his  tenant,  and  that 
they  are  inconsistent  with  the  case  made  by  the  Appellants,  viz.,  that  Kusba  Tilhara 
was  the  separate  property  of  Gopal  Chund,  and  was  only  managed  for  him  and  his 
family  after  his  insanity  had  declared  itself  first  by  his  Father  and  afterwards  bv 
his  Brother,  Gunput  Lai.     In  the  earlier  years,  rent  and  produce  are  acknowledged 
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by  Choonee  Lai  as  received  by  liiiii  on  his  own  account,  without  reference  to  (Jopal 
Chund. 

In  the  Letter,  which  is  dated  in  1252  or  1845,  a.d,  [425]  lie  writes:  "  Pay  Meer 
Gholam  6  rupees  for  rent  of  Shop  occupied  by  Baboo  (iopal  Chund  for  three  months, 
and  place  it  to  my  account,  and  it  will  be  deducted  from  the  rents."' 

In  the  Letter,  which  is  dated  in  1845,  he  complains  of  tiie  rent  being  in  arrear ; 
requires  800  C.  Rs.  to  l>e  sent  immediately,  and  says,  "  Do  not  delay,  a.s  I  am  desirous 
of  sending  the  revenue  to  Patna,  Till  the  revenue  is  sent  and  the  receipt  taken  my 
mind  is  not  at  ease,  because  it  aft'ects  my  landed  in-operty."  A  Letter  written  in 
1843  is  cited  by  the  Judges  of  the  High  Court.  It  nuiy  be  inferred  from  it  both  tliat 
Choonee  Lai.  as  the  head  of  the  family,  was  about  to  celebrate  tlie  marriage  of 
Mussumat  Poonpoon  Koonwur,  the  Daughter  of  Gunput  !.ial,  and  that  he  was  reipiir- 
ing  the  tenant  of  Ku.sba  Tilhara  to  send  part  of  the  produce  of  the  estate  to  be  used 
on  that  occasion. 

In  the  Letter  written  in  1852,  he  reproaches  Nundcoomar  with  being  in  arrear, 
and  says  "  You  are  well  aware  that  I  was  in  need  of  expenses  this  year  :  it  would 
have  been  proper  for  you  to  have  advanced  10  rupees  more  b}''  way  of  assistance; 
you  might  liave  taken  credit  in  the  following  year  ;  "  and  he  threatens  Nundcoomar 
with  a  proceeding  in  the  nature  of  a  distress.  This  is  the  language  rather  of  the 
Owner  of  the  estate  than  of  a  Trustee  for  the  Master  and  absent  proprietor. 

In  like  manner,  after  the  death  of  Choonee  Lai,  Gunput  Lai  writes  in  the  character 
of  proprietor,  not  in  that  of  Manager  for  the  absent  Gopal  Chund.  He  considers 
what  repairs  should  be  made  ;  threatens  his  L''ncle  when  in  arrears,  and  reproaches 
him  with  having  ill-used  the  Ryots  and  dependents.  In  the  Letter,  No.  .'iO.'i,  he,  too, 
requires  produce  to  be  sent  [426]  for  the  marriage  of  Baboo  Laljee's  Daughter,  with 
which  Gopal  Chund  would  seem  to  have  no  concern.  In  the  Letter,  No.  395,  he  writes, 
"  You  requested  me  to  write  a  Letter  to  Patna  that  yovi  should  deposit  the  rents  of 
Kusba  Tilhara  there;  but  I  have  no  desire  that  money  should  be  deposited  there, 
as  a  large  sum  of  mine  is  deposited  there ;  therefore,  I  recjuest  you  to  send  in  cash 
the  rent  of  Kusba  Tilhara  up  to  Phagun,  instalment  in  full  and  soon." 

Again,  No.  387,  written  in  1856,  is  a  remarkable  Letter,  for  it  not  only  gives 
various  directions  which  imply  ownership,  but  it  contains  the  following  passages, 
which  seem  to  point  to  the  joint  interest  of  the  Respondent  in  this  property:  "  Uncle, 
I  have  been  laid  up  with  fever,  therefore,  I  have  sent  Khedoo  Lai's  Brother  for  in- 
quiry.'' And  again,  "  Uncle,  I  have  already  written  to  you  the  full  particulars  : 
I  have  also  explained  to  Khedoo  Lai's  Brother  ;  please  give  Khedoo  Lai  your  good 
opinion  regarding  any  point  he  might  ask  and  act  accordingly." 

Their  Lordships  can  find  no  tru.stworthy  evidence  that  either  Choonee  Lai  or 
Gunput  Lai,  whilst  thus  acting  and  writing,  accounted  for  the  rents  of  this  property 
to  Gopal  Chund  or  to  Gopal  Chund's  family  ;  and  finding  the  direct  evidence  on  the 
part  of  the  Respondent  thus  corroborated,  they  concur  in  the  conclusion  of  the  Judges 
of  the  High  Court,  viz.,  that  Kusba  Tilhara  was  purchased  by  Choonee  Lai  on  his  own 
account,  though  in  the  name  of  his  eldest  Son. 

Their  Lordships  will  next  proceed  to  consider  what  is  the  effect  of  the  evidence 
as  to  the  banking  Kotee  established  in  1844,  from  whicli  a  consideraltle  part  of  the 
family  wealth  seems  to  have  been  derived.  [427]  The  Appellant,  Gunput  Lai,  has 
contended  broadly  that  in  this  Kotee,  Choonee  Lai  had  no  interest.  It  is,  however, 
unquestionable  that,  after  the  dissolution  of  the  partnership  with  Sreekrishen  Lai, 
the  business  was  carried  on  in  the  joint  names  of  Clioonee  Lai  and  Gunput  Lai : 
and  the  Principal  Sudder  Ameeu,  though  his  decree  in  other  respects  was  averse  to 
the  Respondent,  gave  effect  to  the  ostensible  title,  and  held  that  Choonee  Lai  had  a 
half-share  in  this  Kotee.  Gunput  Lai  has  represented  that,  after  the  establishment 
of  his  Brothers  in  separate  Shops,  he  remained  in  his;  Father's  original  Shop  as  a 
Goma.stah  at  Rs.  50  per  mensem.  It  is  very  difficult  to  believe  that,  by  his  earnings 
in  this  capacity,  or  by  means  of  any  other  separate  employment,  he  accumulated 
money  enough  to  pay,  in  1836.  Rs.  7500  for  the  lease  of  Koorikhar  :  to  pay  the  price 
of  the  8  annas  of  Go'rabhurat  purchased  in  his  name  in  1842  ;  and  finally  to  establish 
tliis  Kotee.  It  seems  to  be  far  more  probable  that  this  business,  which  was  originallv 
carried  on  in  partnership  with  Sreekrishen  Lai,  the  partner  of  Choonee  Lai  in  the 
cloth  shop,  was,  in  fact,  established  and  carried  on  by  Clioonee  Lai,  though  in  the 
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name  ami  with  the  aid  of  the  personal  services  of  his  youngest  Son.  At  all  events, 
it  lav  upon  Gunput  Lai,  iu  whose  dominion  the  Books  of  this  concern  were,  to  show 
far  Inore  clearly  than  he  has  done  that  his  Father  had  either  no  interest,  or  only 
a  limited  inter(it,  in  this  concern.  And  upon  the  evidence  as  it  stands,  their  Wd- 
.hips  can  tiiid  no  sufficient  grounds  for  dissenting  from  the  conclusion  of  the  High 
Court  that  the  banking-house  was,  at  the  time  of  his  death,  the  sole  property  of 

Choonee  Lai.  ,-.^„-,  i       ,  .         •     j 

In  their  Lordships'  opinion  the  fate  of  the  appeals  [428]  must  be  determined 
by  the  findings  upon  these  two  questions— the  real  ownership  of  Kusba  TiUiara  and 
the  interest  of  Choonee  Lai  in  the  banking  Kotee.  For,  whilst  the  Respondent  has 
l)roudlv  contended,  that  everything  which  stood  in  the  name  of  any  member  of  the 
faniilv  belonged  to  Choonee  Lai :  so  the  Appellants  have  as  broadly  contended,  that 
nothino-  was  Choonee  Lai's  except  that  which  stood  in  liis  own  name;  and  that 
benamee  transactions  were  unknown  to  the  family.  It  is  hardly  possible  upon  the 
evidence  to  draw  a  definite  line  between  these  two  cases.  The  difficulty  of  doing  so 
is  greatly  increased  bv  the  finding  as  to  the  Kotee;  since,  unless  he  had  the  separate 
int'erest.'which  he  say's  he  had,  in  tliat  Kotee.  it  is  difficult  to  see  whence  Gunput  Lai 
derivedthe  funds  l)v  means  of  which  many  of  the  purchases  in  his  own  name  were 
made.  Their  Ijordships  are  not  insensible  to  the  difficulties  of  the  other  side.  If 
the  evidence  as  to  the  Shops  carried  on  iu  the  separate  names  of  Gopal  Chund  and  of 
the  Respondent  and  his  Sons  liad  stood  alone,  their  Lordships  would  have  inclined 
to  the  opinion,  that  they  were  separate  property.  It  is,  however,  to  he  observed  as 
to  these,  that  the  Respondent  admits  that  the  separate  Shops  opened  in  his  name  or 
in  the  names  of  his  Sons,  and  all  the  investments  made  out  of  the  profits  of  these 
shops  form  part  of  the  joint  family  estate;  and  their  Lordships  for  the  reasons 
above  given  have  found  that  Mouzah  Tilhara,  the  principal  and  almost  the  only 
propertv  alleged  to  have  been  purchased  by  Gopal  Chund  out  of  the  profits  of  his 
Shop,  was  in  fact  purchased  by  Clioonee  Lai  in  the  name  of  his  Son.  The  Ikrah- 
namah,  again,  thougli  it  does  not  touch  directly  any  of  the  properties  in  dispute, 
affords  [429]  a  strong  inference  in  favour  of  the  theory  of  separate  interests  and 
separate  transactions;  and  it  is  difficult  to  explain  why  so  elaborate  a  contrivance 
should  have  been  adopted  in  order  to  shift  property  belonging  to  the  Father  from  the 
name  of  one  Son  to  that  of  another.  The  case  is  one  which  a  native  Punchayet 
composed  of  persons  conversant  not  onlv  with  native  customs,  but  with  the  circum- 
stances of  this  family,  knowing  what  questions  to  put  to  the  parties,  and  what  accounts 
to  call  for,  and  capable  of  understanding  such  accounts  when  produced,  would  pro- 
bably have  been  more  competent  than  any  Court  of  Justice  in  India  or  England  to 
try  satisfactorily.  Their  Lordships  have,  in  this  case,  felt  much  doubt  and  difficulty 
in  dealing  with  a  record,  the  value  of  which  is  by  no  means  in  proportion  to  its  bulk, 
and  with  the  conflicting  judgments  of  two  Indian  Courts.  But,  upon  the  whole,  and 
for  the  reasons  above  stated,  they  have  come  to  the  conclusion,  that  it  is  their  duty 
to  advise  Her  Majesty  not  to  disturb  the  carefully  considered  judgment  of  the  High 
Court,  so  far,  at  least,  as  relates  to  the  acquisitions  of  the  family  in  the  lifetime  of 
Choonee  Lai.  As  to  those  which  have  been  made  after  his  death,  the  eight  annas 
of  Backergunj,  purchased  in  Gunput  Lai's  name,  cannot  be  supposed  to  have  been 
purchased  otherwise  than  out  of  the  family  funds  in  Gunput  Lai's  hands.  Tliere  is 
more  difficulty  in  respect  of  the  lease  of  Koorkihar.  which  has  been  renewed  in  the 
name  of  the  Appellant,  Mussumat  Poonpoon  Koonwur.  But  their  Lordships  are  of 
opinion,  that  she  has  failed  to  show,  as  she  might  have  shown,  that  this  renewal  W'as 
paid  for  by  her  ow-n  funds.  They  believe,  on  the  evidence,  that  the  money  came  from 
Gunput  Lai,  and  if  it  came  from  Gunput  Lai  [430]  it  must  be  presumed,  like  the 
purchase-money  of  Backergunj,  to  have  come  from  the  family  funds.  Therefore, 
on  this  point  also,  their  Lordships  think  the  judgment  of  the  High  Court  should  be 
affirmed. 

On  the  argument  of  the  appeal  it  was  contended  for  the  Appellants,  and  admitted 
on  behalf  of  the  Respondent,  that  the  Decree  of  the  High  Court  would  in  any  case 
require  come  qualifications.  Their  Lordships  are  also  of  that  opinion  ;  but,  as  at 
present  advised,  thev  are  not  sure  that  it  will  require  any  alterations  except  the 
introduction  of  a  declaration  that  the  separate  shops  carried  on  in  the  separate 
names  of  the  Respondent,  and  of  his  two  Sons,  and  also  the  landed  properties  ad- 
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luitted  by  the  Respondent  to  liave  lieeii  puiihasod  out  of  the  piotits  of  those  shops, 
and  to  be  under  liis  control,  are  also  part  of  the  estate  of  Clioontc  Lai,  deceased  ;  and 
that  in  estimating  the  half-share  of  the  Ke.spondent  in  tiiat  estate,  he  should  t;ive 
credit  for  those  assets,  and  any  other  portion  of  tho  estate  in  his  possession  or  control. 

Having  regard  to  the  necessary  alterations  in  tho  Decree,  and  to  the  nature  of  the 
suit,  their  Lordships  think  that  each  party  should  bear  their  ovni  costs  of  the  appeal. 

The  form  of  the  Decree,  as  altered,  in  pursuance  of  their  Lordships'  reconniienda- 
tion,  will  be  as  follows:  — 

It  is  ordered  and  decreed  tliat  the  Decree  of  the  Lower  Court  be  and  the  same 
is  hereby  reversed,  and  the  suit  of  the  Plaintiff,  Khedoo  Lai,  for  a  half-share  of  all 
the  property  real  and  personal  left  by  his  Fatlier,  Choonee  Lai,  dcx;eascd,  decreed  ; 
And  it  is  declared  that  the  estates  and  landed  projierty  standing  [431]  in  the  names 
of  tropal  Cliund  and  Gunput  Lai,  or  of  any  other  person  or  persons,  l)enamee,  or  in 
trust  for  them  or  any  of  them,  are  the  property  of  the  said  Choonee  Lai  deceased, 
and  acquired  with  his  funds:  And  it  is  further  declared,  that  tiie  lease  of  Mouzah 
Koorkihar  was  renewed  with  the  funds,  not  of  Mussuniat  Poonjioon  Koonwur,  l)ut 
of  the  family,  which  were  then  entrusted  to  the  Defendant,  the  said  (Umput  Lai: 
And  it  is  further  declared,  that  the  banking  house,  as  well  as  the  House  property 
claimed,  were  the  sole  property  of  the  said  Choonee  Lai  deceased:  And  it  is  further 
declared,  that  the  Shops  carried  on  in  the  separate  names  of  the  said  Plaintiff  Khedoo 
Lai,  and  of  each  of  his  two  Sons,  and  Mouzahs  Budun.  and  Ilurchundpore,  and  Rug- 
hoonatlipore,  and  Jheketea,  in  Kotuniba,  and  the  two  Houses  and  Coach-houses  in 
Street  No.  4  of  Sahebgunj,  which  are  all  mentioned  in  the  written  statement  of 
the  Plaintiff,  Khedoo  Lai,  and  any  other  property  standing  in  the  names  of  the 
Plaintiff  and  of  his  two  Sons,  or  any  of  them  or  of  any  other  person  or  persons, 
lienamee,  or  in  trust  for  them  or  any  of  them,  were  also  the  property  of  Choonee 
Lai.  and  part  of  his  estate:  And  it  is  further  declared,  that  the  Plaintiff  is  entitled 
to  a  half-sliare  of  tlie  estate  of  his  Father  Choonee  Lai  deceased  ;  but  that  in  estimat- 
ing such  lialf -share  the  Plaintiff  is  to  be  charged  with  the\value  of  such  of  the  above- 
mentioned  i^roperties  as  are  in  the  possession  or  control  of  him  or  of  his  said  Sons  or 
any  of  them,  and  with  mesne  profits  thereof  :  And  it  is  furtlier  declared,  that  the  said 
Plaintiff  is  entitled  to  recover  Rs.  17.575.  l-'ia.,  being  a  moiety  of  the  sum  of  Rs. 
153.151.  10a.,  being  part  of  such  estate,  and  fixed  by  the  Lower  Court  as  the  [4323 
mesne  profits  of  the  said  Banking  house:  And  it  is  further  declared,  that  the  said 
Plaintiff  is  also  entitled  to  a  half-share  of  all  mesne  profits  obtained  from  the  landed 
property  left  by  the  said  Clioonee  Lai  deceased  since  the  date  of  his  demise.  And  it 
is  further  declared,  that  the  Defendant,  Mussumat  Mankee  Koonwur,  the  Wife  of 
Gopal  Chund,  one  of  the  Sons  of  the  said  Choonee  Lai  deceased,  who  is  said  to  be 
missing,  is  entitled  to  maintenance  out  of  tlie  said  estate,  wliich  will  be  awarded  by 
the  Lower  Court  in  execution,  if  required  :  And  it  is  further  ordered  and  decreed, 
that  the  said  Defendant,  Mussumat  Anundee  Koonwur,  as  the  Widow  and  heiress, 
according  to  Hindoo  law,  of  the  said  Defendant,  ftunput  Lai  (now  deceased),  from  and 
out  of  the  estate  and  effects,  if  any,  which  may  have  come  into  her  hands  or  into  her 
possession,  do  pay  the  said  Plaintiff'  the  sum  of  Rs.  3012.  being  the  amount  of  costs 
incurred  by  him  in  the  High  Court  of  Bengal,  with  interest  thereon  at  the  rate  of 
twelve  per  cent  per  annum  from  the  date  of  the  Decree  of  the  said  High  Court  to  the 
date  of  realization  thereof  :  And  it  is  further  ordered  and  decreed,  that  the  said 
Defendant,  Mussumat  Anundee  Koonwur,  as  such  Widow  and  heiress  in  like  manner, 
and  from  and  out  of  the  same  estate  and  effects,  do  pay  to  the  said  Plaintiff'  the  costs 
incurred  by  him  in  tlie  Lower  Court,  with  interest  thereon  at  the  rate  aforesaid, 
from  the  date  of  the  Decree  of  the  said  Lower  Court  t«  the  time  of  realization. 
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[433]  MUSSUMAT  AMEEROONNISSA  KHANUM  and  MUSSUMAT  PARBUTTY — 

Appellants;  MUSSUMAT  ASHRUFOONNISSA— ffe«pon<^en/ *  [Jan.  19,  20,  1872]. 

On  appeal  from  the  llif/li  Court  of  Judicature  at  Fort  Williamt,  in,  Bengal. 

B.,  a  Mahoiiicdan  married  woman,  l)ut  separated  from  her  Husband,  contracted 
'  an  irregular  marriage  with  V.,  and  cohabited  with  him  for  many  years,  until 
her  deaUi.  V.,  during  the  time  he  so  cohabited  with  B.,  purchased  an  estate, 
which  was  registered  in  his  name  as  the  Owner.  Eleven  years  after  the  date 
of  the  purchase,  B.  and  V.  being  then  both  deceased,  a  suit  was  brought  by 
the  then  Shajada  Nusheen  to  recover  the  estate  bought  by  V.,  on  the  ground, 
that  it  was  purchased  by  him  benamee  with  moneys  which  belonged  to  the 
Shajada  Xusiieen  or  lay  Owner  of  an  Imambarah,  or  a  superintendent  of  a 
Mahomedan  religious  establishment,  which  he  assumed  to  be.  Held,  upon  the 
evidence  (1)  that  it  was  not  a  benamee  transaction,  as  the  purchase-money 
was  partly  V.'s,  and  partly  obtained  by  gifts  from  B.  to  V. ;  and  (2)  that  it  was 
not  from  the  proceeds  of  a  misappropriation  by  her  as  Trustee  of  the  Imam- 
barah, as  she  was  lay  proprietor,  and  had  power  of  disposition,  and,  there- 
fore, that  the  doctrine  of  resulting  trusts  did  not  apply. 

This  suit  was  instituted  by  the  Appellants,  Mussumat  Ameeroonnissa  Khanum, 
as  Guardian  of  one  Sha  Baker  Reza,  and  Mussumat  Parbutty,  to  recover  possession 
of  Talook,  Nisf  Ambey  in  Pergunnah  Bhaugulpore  with  mesne  profits,  and  the 
only  question' raised  on  the  issues  was,  whether  Velayet  Hossein,  the  Purchaser  at  a 
sale  for  arrears  of  Government  revenue  of  the  above  Talook,  under  whom  the 
Respondent  derived  title  to  the  Talook,  had  bought  it  with  his  own  money  or  with 
trust  funds  belonging  to  one  Belkissoonnissa  Begum,  who  was  the  Shajada  [434} 
Nusheen  (a)  from  whom  the  Appellants  derived  title,  and  which  they  alleged  belonged 
to  the  Imambarah  at  Kai'agolah,  of  whom  the  infant,  Sha  Baker  Reza  was  the  then 
Shajada  Nusheen.  The  case  made  by  the  Appellants  in  the  plaint  was,  that  the 
Talook  was  purchased  by  Velayet  Hossein,  while  cle  facto  acting  as  Shajada  Nusheen, 
from  the  income  of  the  Imambarah,  which,  on  the  death  of  Belkissoonnissa  Begum, 
devolved  on  her  Husband,  and  from  him  to  the  Appellants. 

The  Principal  Sudder  Ameen  of  Bhaugulpore  (Moulvie  Syud  Mahommed  Wuhu- 
desden),  gave  judgment  on  the  6th  August,  1862,  and  stated  his  opinion  to  be,  that 
Velayet  Hossein  could  not  himself  have  had  the  money  for  the  purchase  of  the  Talook, 
as  it  appeared  that  he  never  had  sufficient  means  for  that  purpose,  but  that  it  was 
not  improbable  that  Belkissoonnissa  Begum,  with  whom  he  cohabited,  might  have, 
out  of  her  means  and  her  bountv  towards  him,  supplied  him  with  the  money  to 
purchase  for  himself. 

On  appeal  to  the  High  Court,  a  division  Bench,  consisting  of  the  Justices  Steer 
and  Jackson,  gave  judgment  on  the  Srd  of  October,  1863.  Tlie  Judges  differed  from 
the  Principal  Sudder  Ameen  upon  his  finding  on  the  facts,  but  affirmed  his  decree. 
The  material  part  of  the  judgment  of  the  Court  was  as  follows: — "  The  case,  which 
upon  the  testimony  of  their  better  Witnesses,  the  Plaintiffs  seek  to  establish  is  this  ; 
that  Velayet  Hossein  married  (irregularly  indeed)  the  Lady  Belkissoonnissa  Begum, 
and  became,  [435]  ipso  facto.  Shajada  Nusheen  of  the  Imamljarah  ;  that,  as  such, 
he  instructed  Jiis  Mooktar  to  bid  for -the  Talook;  that,  on  his  being  declared  the 
Purchaser,  Belkissoonnissa  Begum's  Dewan  hurried  up  from  Karagola  to  dej^osit  the 
earnest  monev  and  afterwards  to  pay  the  balance  of  the  purchase-money  :  that  this 
was  done  wholly  from  the  sale  of  gold  mohurs.  Sicca  rupees,  and  gold  and  silver 
articles,  and  that  the  Dewan  paid  it  in  himself  ;  that  Velayet  Hossein  was  all  this  time 
at  Karagolah  ;  that  the  certificate  of  sale  was  made  out  in  his  name ;  that  Belkissoon- 

*  Present:  Members  of  the  Judicial  Committee,— The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Roliert  Porrett  Collier.     Assessor,— The  Right  Hon.  Sir  Lawrence  Peel. 

(o)  A  person  who  has  a  right  of  superintendins;  a  religious  establisluuent ;  liter- 
ally, he  who  sits  on  the  carpet  used  for  prayer."  See  Baillie's  Dig.  Muh.  Law, 
598,  note. 
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nissa  Begum,  on  hearing  of  this,  expressed  her  displeaMire  ;  that,  however,  she  was 
formally  invested  with  the  teeka  as  proiuietor,  but  that  nevertheless  she  never 
exercised  any  of  the  right.s  of  proprietorsliip,  l>ut  Velayct  Hossein  continued  in 
possession  and  after  the  lifetime  of  Bclliissoonnissa  Beginii  till  he  died.  Also,  that 
Velayet  Hossein  had  been  a  needy  jierson,  nitrely  raised  into  a  position  of  comfort 
by  his  connection  with  Belkissoonnissa  Begum,  and  not  possessed  of  any  resources 
out  of  which  he  could  have  made  this  purciiase.'"  And  flu-  Court  procc^eded  to  show 
what,  in  their  opinion,  were  the  circumstances  of  improbability  which  forbade  their 
accepting  this  version  of  the  affair.  "  We  think,"  the  Court  observed.  ''  it  netdless 
to  inquire  into  the  exact  resources  possessed  by  Velayet  Hossein  at  the  time  he  made 
the  purchase,  and  still  less  necessary  to  record  any  surmises  as  to  tlie  |irtcise  manner 
in  which  the  purcluise  was  arranged.  We  think  tliere  is  no  evidence  to  show,  that 
Vela3'et  Hossein  had  Belkissoonnissa  Begum's  instructions  to  huv  this  Talook  for  her, 
and  had  no  evidence  on  which  it  would  be  safe  to  rely  sjiowing  that  Vehivet  Hossein 
liad  used  money  l)elonging  to  that  Lady  in  the  piircliase.  And  as  tlie  agency  ouglit 
to  be  quite  clear,  or  the  trust  [436]  money  distinctly  traced,  we  should  not  be  justified, 
under  the  circumstances  of  this  case,  in  taking  the  Talook  (uit  of  the  Defendant's 
liands  to  put  it  into  those  of  the  Plaintiff.  Consecpiently,  we  affirm  the  judgment  of 
the  Court  below,  dismissing  the  Plaintiff"s  suit  with  cost.s  of  the  appeal  and  interest 
thereon.  We  have  been  oliliged  to  go  into  the  evidence  more  fully  than  is  usual  in 
the  case  of  a  judgment  affirmed  upon  the  merits  entirely,  because  it  did  not  appear, 
that  the  Judge  in  the  Lower  Court  had  exercised  his  mind  upon  that  evidence,  and  we 
cannot  help  observing  how  little  in  accordance  with  the  precise  law  of  procedure, 
or  with  sound  principles  of  judicial  practice,  this  suit  has  been  directed  below." 

The  appeal  was  from  this  Decree. 

Sir  R.  Palmer,  Q.C..  Mr.  Leith,  and  Mr.  Doyne,  for  the  A))i)ellants,  and  Mr. 
Forsyth,  Q.C.,  and  Mr.  J.  D.  Bell,  for  the  Respondent. 

On  the  question,  whether  the  purchase  was  a  benaniee  transaction,  and  the 
])urchaSe-liioney  derived  from  the  trust  moneys  of  the  Imambarali.  while  the 
Pun  baser  lived  with  tlie  Shajada  Nusheen.  it  was  insisted,  by  the  Apjjellants.  that 
the  purchase-money  was  from  tlie  trust  funds  and  that  there  was  a  resulting 
trust,  as  Velayet  Hossein  was  (fe  frirfo  Shajada  Nusheen.  The  cases  of  Goo-peekri.st 
Gosain  v.  G wngapersaaul  Gusuin-  (G  Moore's  Ind.  App.  Cases,  53,  74),  Sreem/nir/iunder 
Dei/  V.  Go paulfh under  Chuckerhutty  (11  Moore's  Ind.  App.  Cases,  28),  Far:  Bnl-xli 
('Jwwdry  v.  Fukeeroodeen  MaJiouied  Ahassuni  Crowdry  (einte  [14  Moo.  Ind.  App.], 
p.  2.34),  upon  the  doctrine  of  Benamee  purchases,  were  referred  to. 

[437]  Judgment  was  delivered  by 

.Sir  Montague  Smith. — This  is  an  appeal  from  a  judgment  aikd  Decree  of  a 
division  Bench  of  the  High  Court  of  Calcutta  which  affirmed  the  Decree  of  the 
Principal  Sudder  Ameen  of  Bhaugulpore.  dismissing  the  suit  of  tlie  Appellants. 
The  suit  was  brought  to  recover  possession  of  the  Talook,  Nisf  Anibey.  which  had 
been  purchased  by  Velayet  Hossein  in  his  own  name  as  long  ago  as  the  year  1848. 
The  suit  was  not  commenced  till  the  16th  of  February,  1859,  nearly  eleven  years 
after  the  purchase. 

The  suit  is  brought  upon  the  alleged  ground,  that  the  moneys  with  which  tlie 
purchase  was  made  were  not  the  moneys  of  Velayet  Hossein  himself,  but  of  a  Lady 
named  Belkissoonnissa  Begum,  with  whom  he  was  living  as  her  Husband.  It  was 
admitted  by  Sir  Roundell  Palmer,  that  it  was  not  a  benamee  transaction  ;  that 
Belkissoonnissa  Begum  had  not  desired  that  the  estate  .should  be  bought  in  her 
name,  and  that  there  was  no  intention  on  her  part  to  purchase  an  estate  for  herself  ; 
but  Sir  Roundell  Palmer  put  the  case  on  the  ground  that  the  money,  although  it 
was  her  money,  belonged  in  fact  to  an  Imanibarah,  of  which  she  was  the  Owner,  as 
a  sort  of  lay  Owner,  and  that  there  was  a  resulting  trust  in  favour  of  the  Begum,  in 
consequence  of  the  money  with  which  the  estate  was  purchased  having  been  so 
provided. 

Now,  it  is  plain,  that  if  the  money  did  not  come  from  the  source  indicated,  or 
if*  the  purchase  was  made  in  the  name  of  Velayet  Hossein,  with  the  consent  of 
Belkissoonnissa  Begum  that  it  should  be  so  purchased  for  him,  there  is  then  no 
resulting  trust.     The  very  principle  of  a  resulting  trust  is,  that  the  property  has 
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been  purchased  with  money  belonj^ing  [438]  to  another,  with  .in  implied  trust  that 
it  should  belong  to  that  otiier  person  to  whom  the  money  also  belonged.  But  if  it 
was  the  intention  of  the  person  to  whom  the  money  belonged  that  there  should  be  no 
such  trust,  then,  of  course,  no  such  implied  trust  could  arise,  because  it  is  only  a 
trust  by  implication,  and  the  presumption  would  then  be  met  by  the  facts. 

The"  facts  of  the  case  are  extremely  simple.  It  seems  that  Belkissoonnissa  Begum 
WHS  a  Lady  of  good  family  and  considerable  fortune  and  that  one  of  the  properties 
which  she  had  was  the  Imambarali.  She  was,  when  young,  betrothed  to  her  Cousin, 
Sha  Ali  Reza,  but  it  seems,  eitlier  that  she  never  coliabited  with  him,  or  that  at  all 
events  she  lived  in  his  House  but  for  a  short  time,  and  then  they  separated.  The 
cause  of  the  separation  appears  to  have  been,  that  Sha  Ali  Reza  refused  to  pay  her 
dower,  and  the  Mother  of  Belkissoonnissa  Begum  then  withdrew  her  from  his  House. 
That  being  her  position,  in  the  year  184'2  she  formed  relations  with  Velayet  Hossein, 
and  it  appears  that  she  lived  with  him  as  her  Husband  until  her  death  in  January, 
1849.  It  is  plain,  that  during  the  period  of  seven  years  which  elapsed  whilst  they 
were  so  living  together,  Velayet  Hossein,  although  he  might  not  have  been  possessed 
of  property  at  the  time  when  these  relations  commenced,  had  probably  during  that 
period  gifts  from  her,  or  he  may  have  been  allowed  to  receive  the  income  of  her 
property  and  to  appropriate  a  part  of  it  to  his  own  use.  It  appears  that  in  the 
vear  1848  the  Lady  was  in  failing  health,  and  in  that  year  this  purchase  was  made. 
It  appears  to  have  been  a  purchase  made  at  a  revenue  sale,  and  the  purchase  was 
made  in  the  name  of  Velayet  Hossein.  All  the  instruments  of  title  were  made  out 
in  his  name,  and  he  was  [439]  registered  as  the  Owner  of  the  estate.  This  happened 
ten  months  before  the  death  of  the  Begum. 

Now,  an  instrument  has  been  put  in  and  relied  on  by  both  sides,  a  Mookternamah, 
dated  the  15th  of  April,  18-18,  in  which  Velayet  Hossein  appoints  four  persons  as 
his  Mooktars  to  purchase  and  pay  for  this  estate,  and  one  of  those  persons  is  Mudum 
Gopal,  who  was  the  Dewan  of  the  Begum,  with  whom  he  was  living. 

It  is  said,  that  there  is  evidence  that  the  earnest  money  and  the  consideration 
money  were  provided  by  the  proceeds  of  jewels  and  other  valuables  which  belonged 
to  the  Imambarah,  and  their  Lordships  cannot  fail  to  see  that  the  case,  as  originally 
put,  was,  that  Velayet  Hossein  was  the  Shajada  of  the  Imiambarah,  and  that  he  had 
used  the  money  which  he  held  as  Shajada  in  trust  for  the  Imambarah,  to  make 
this  pui chase.  The  first  two  issues  were  framed  to  raise  those  questions,  but  the 
principal  Sudder  Ameen  has  found,  and  he  seems  in  that  to  have  been  well  grounded 
upon  the  evidence,  that  there  was  no  existing  Imambarah  in  the  sense  of  any  place 
of  worship  which  might  be  said  to  have  its  property  belonging  to  it,  as  distinct 
from  the  ownership  of  the  Begum  ;  that  it  was  a  sort  of  lay  Imambarah,  and  that, 
although  he  may  liave  called  himself  Shajada,  as  he  does  in  this  document,  it  really 
was  more  a  title  of  honour  which  he  had  assumed,  or  a  nominal  appointment  of 
Shajada,  than  any  real  stafihs  which  he  had  or  anything  which  put  him  in  the 
position  of  a  Trustee  for  an  Imambarali  as  distinguished  from  any  property  which  his 
wife  had.  The  property  of  the  Imamlsarah  belonged  to  the  Begum,  as  her  other 
property  would  do,  and,  as  was  admitted  by  the  learned  Counsel  for  the  Appellant, 
she  might  liave  dispo.sed  of  it  as  she  thought  fit. 

Now,  first  of  all,  did  the  High  Court  come  to  a  [440]  wrong  conclusion  in  saying, 
that  it  was  not  proved  to  their  satisfaction  that  the  money  which  paid  for  this  estate 
was  the  proceeds  of  the  property  of  the  Belkissoonnissa  Begum?  There  is  a 
good  deal  in  the  evidence  to  show  that  the  jewels  belonging  to  the  Belkissoonnissa 
Begum  were  brought  to  Bankers  and  others  and  sold,  but  a  great  deal  of  that 
evidence  is  hearsay,  and  the  Court  seems  to  have  come  to  this  conclusion,  for  they 
say,  "  Although  there  is  some  evidence  which  if  entirely  believed  would  establish 
that  the  money  did  come  from  that  source,  yet,  taking  all  the  circumstances  of  the 
case  into  consideration,  we  cannot  act  upon  it;  we  cannot  say  with  sufficient 
certainty  that  that  evidence  is  true."  One  circumstance  upon  which  they  strongly 
rely  is,  that  this  suit  was  brought  after  the  deaths  of  all  the  parties  who  knew  the 
transaction  and  who  could  have  explained  it.  Belkissoonnissa  Begum  was  dead ; 
Velayet  Hossein  was  dead  ;  the  Dewan  was  dead.  Those  three  persons  knew  exactly 
what  the  transaction  was;  and,  certainly,  when  the  suit  is  brought  to  set  aside 
a  purchase  which  was  made  eleven  years  before,  which  has  remained  unimpeached 
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from  the  rime  when  it  was  made  until  the  institution  of  the  suit,  everv  Court  would 
be  bound  to  look  with  very  ^'reat  jealousy  at  the  evidence  which  is  brought  forward 
in  order  to  supjiort  such  a  case. 

But  assuming  that  the  IIii.;li  Court  are  not  well  founded  in  the  conclusion  to 
whicli  they  came,  that  no  part  of  the  money  was  proved  to  have  come  from  the 
proceeds  of  the  sale  of  the  jewels  belonging  to  the  lielkissoonnissa  Begum,  still 
their  Lordships  think,  that  there  was  evidence  to  support  the  conclusion  of  fact  to 
which  the  Principal  Suddcr  Ameen  arrived,  and  therefore,  that  it  is  unnecessary  to 
decide  the  question  which  the  High  Court  took  upon  themselves  to  deter-[441]-niine. 
What  the  Principal  Sudder  Ameen  thought  of  the  case  was  this,  that  some  of  the 
money  might  have  come  from  the  Belkissoonnissa  Begum,  but  he  said,  in  effect, 
"Assume  that  it  did  .so  come;  there  is  to  my  mind  very  strong  evidence  from  the 
facts  of  the  case,  that  that  was  a  gift  on  the  part  of  the  Belkissoonnissa  Begum,  and 
that  she  intended  to  do  something  for  the  benefit  of  the  man  who  had  been  living 
with  her  for  seven  years."  Her  Husband,  Sha  Ali  Keza,  had  in  fact  been  the  cau.'^e 
of  her  separation  from  him  by  his  refusal  to  pay  her  dower.  She  had  formed 
relations  with  Velayet  Hossein  as  a  second  Husband,  although  it  was  not  a  marriage 
which  was  warranted  by  law  ;  still  he  lived  with  her  as  her  Husliand,  and  ni>parenlly 
upon  very  good  terms.  It  was,  therefore,  very  natural,  if  she  found  that  she  was  in 
liad  health,  that  she  should  have  been  desirous  to  make  some  provision  for  his 
benefit.  It  is  also,  their  Lordships  think,  extremely  proliable  that  he  had  money  of 
his  own,  for  several  Witnesses  speak  to  his  having  had  mimey  of  his  own  at  various 
periods  after  his  marriage,  though  he  may  not  have  been  a  man  in  good  circum- 
siances  before.  The  evidence  upon  which  the  conclusion  is  founded,  that  she  gave 
him  some  of  the  money,  and  that  he  bought  this  estate  in  his  own  name  with  her 
consent,  is  found  in  her  acquiescence  during  her  lifetime,  and  their  Lordsiiips 
also  think  it  is  found  in  the  acquiescence  of  Sha  Ali  Reza  after  her  death.  Sha  Ali 
Reza  was  certainly  not  sleeping  upon  his  rights.  He  was  living  near  these  parties. 
He  instituted  a  suit  to  set  aside  a  Deed  of  gift  which  was  set  up  by  Velayet  Hossein, 
but  he  took  no  steps  during  his  lifetime  to  impeach  the  ])urchase  ;  there  is  the 
strongest  inference  to  be  drawn  from  his  acquiescence  in  it.  What  could  have  been 
[442]  the  ground  of  his  acquiescence?  The  ground  of  his  acquiescence  must  have 
been,  that  he  knew  that  the  purchase  which  was  made  by  Velayet  Hossein  was  not 
made  for  his  Wife,  but  was  made,  with  her  consent,  for  Velayet  Hossein  himself. 
One  Witness  for  the  Appellant,  named  Enayet  Hossein,  gives  evidence  which  fortifies 
the  view  taken  by  the  Principal  Sudder  Ameen.  He  says  of  Velayet  Hossein,  "  he 
had  not  means  formerly,  but  when  he  got  married  at  Karagolah  he  became  rich," 
and  then  he  says,  "  the  possession  of  Sha  Walayet  Hossein  since  his  purchase  con- 
tinued without  opposition,  and  after  the  sale  the  Bebee  of  the  Sha  died  at  Bhaugul- 
pore.  I  cannot  say  after  how  long-  she  died.  She  used  to  live  with  her  Husband 
and  she  did  not  claim  the  Talook."  There  is  thus  strong  evidence  of  her  acquies- 
cence, as  well  as  of  all  the  persons  most  interested  in  the  transaction.  The  purchase 
was  made  by  her  own  Agent,  who  was  appointed  for  that  purpose  by  Velayet  Hossein, 
and  she  appears  to  have  been  perfectly  satisfied  afterwards.  It  seems,  also,  to  their 
Lordships  that  the  whole  history  of  the  parties,  and  the  probabilities  of  the  case 
strongly  confirm  the  view  originally  taken  by  the  Principal  Sudder  Ameen. 

It  was  contended  that  this  view  of  the  case  was  not  raised  by  the  issues. 

Their  Lordships  would  be  disposed  to  decide  the  appeal  upon  the  substantial 
merits,  unless  they  had  reason  to  suppose  the  parties  had  been  misled  by  the  form 
of  the  proceedings  ;  and  although  it  may  be  true  that  the  above  view  is  not  expressly 
stated,  they  think  it  in  effect  involved  in  the  first  two  issues,  which  were  founded 
on  the  hypothesis  of  the  misappropriation  of  the  property  of  the  Imambarah  by 
Velayet  Hossein,  as  Shajada,  and  [443]  the  same  view  is  open  upon  the  general 
cjuestion  raised  in  the  third  issue. 

On  these  grounds,  therefore,  their  Lordships  will  humbly  recommend  Her 
Majesty  to  affirm  the  decree  of  the  High  Court  of  Judicature,  and  to  dismiss  this 
appeal  with  costs. 
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KADHABENODE  mSSEYi,—Jppellrnit:   KKIPA  MOYEE  I)EBF.A,—Re.spondent* 

[Jan.  22,  1S72]. 

On  appeal  from  t/ie  High  Ccntrt  of  Judkature,  at  Foi-t  WUliam,  in  Bengal. 

A  loan  transaction  in  1837  was  effected  by  two  Deeds — first,  a  Kabala,  an 
absolute  Deed  of  sale,  and  secondly,  an  Ikrarnamab,  or  Deed  of  agreement, 
constituting  a  mortgage.  The  Ikrarnamah  provided,  that  if  the  Mortgagor 
paid,  within  ten  years,  a  lump  sum  at  the  rate  of  12  per  cent,  interest,  he 
was  to  recover  back  the  estate  and  the  balance  of  collections,  less  charges. 
The  Mortgagee  entered  into  possession.  No  interest  on  the  principal  sum 
was  paid  at  the  time  stipulated,  and  in  1859,  a  redemption  suit  was  brought 
by  the  Mortgagor's  heir  and  for  possession.  Held,  (1)  that  the  Ikrarnamah 
did  not  take  the  case  out  of  an  ordinary  mortgage  transaction  ;  (2)  that  Ben. 
Reg.  XV.  of  170.3  did  not  apply,  and  an  account  directed  to  be  taken  of  what 
had  been  received  by  the  Mortgagee,  upon  the  footing,  that  the  interest 
which  accrued,  from  time  to  time,  was  to  be  set  off  against  the  rents  and 
profits  received,  and  the  Mortgagee  only  to  account  to  the  Mortgagor  for 
.  the  rents,  profits,  and  interest  which  he  might  have  received,  over  and  above 
the  interest  then  due  to  him  on  the  mortgage. 

Semhle :  Sect.  6  of  that  Regulation  is  repealed  by  sect.  7,  Act  No.  XXVIII.  of 
1855. 

This  suit  was  brought  by  the  Appellant  against  the  Respondent,  and  others, 
claiming  as  the  nearest  male  heir  of  his  late  maternal  Uncle,  Mundolall  Surma 
Roy,  who  died  childless,  leaving  the  Defendant.  Pran  Monee  Debea,  his  Widow, 
who  by  her  answer,  waived  all  right  and  title  as  nearest  heir  to  his  estate  in  favour 
[444]  of  the  Appellant ;  to  redeem  and  recover  possession  of  certain  immoveable 
property  mortgaged  for  a  term  of  ten  years  by  Mundolall  Surma  Roy  to  Kalee 
Prosad  Roy  (since  deceased),  under  two  contemporaneous  Deeds,  called  a  Kabala, 
or  Bynamah  Deed  of  sale,  and  an  Ikrarnamah,  or  Deed  of  agreement  ;  alleging 
that  the  profits  from  the  rents  of  the  property  with  interest,  thereon,  calculated  at  the 
rate  of  12  annas  per  cent,  (or  9  per  cent.)  per  annum,  had  accumulated  in  the  hands 
of  the  Respondent,  and  that  the  aggregate  amount  thereof  then  exceeded  the  amount 
of  the  mortgage  loan,  viz.,  Rs.  11,000,  together  with  interest  thereon  calculated  at  the 
higher  rate,  Rs.  12  per  cent,  per  annum,  which  remained  due  and  owing;  and 
praying  that  the  aggregate  amount  of  the  last-mentioned  principal  sum  and  interest 
might  be  deducted  from  the  aggregate  amount  of  the  accumulated  profits  and 
interest,  and  that  the  balance  which  was  alleged  to  be  the  sum  of  Rs.  39.32.3,  should 
be  paid  to  the  Appellant. 

The  Respondent  by  her  answer  submitted,  first,  that  the  profits  of  the  mortgaged 
estate  were  less  than  the  interest  payable ;  secondly,  that,  in  the  circumstances, 
the  law  did  not  apply  to  the  case  of  a  Mortgagee  in  possession  of  mortgaged  lands, 
or  limit  the  receipt  of  interest  out  of  the  collections  to  an  amount  equal  to  the  prin- 
cipal;  and  thirdly,  that  the  collections  had  not  exceeded  the  principal,  but  were 
much  less. 

The  material  question  involved  was,  whether  the  ordinary  rule  in  taking 
accounts  between  Mortgagor  and  Mortgagee  prevailed  and  applied  in  the  present 
case,  as  held  by  the  High  Court  :  or  [445]  whether  an  express  stipulation,  agreed  to 
by  the  parties  by  the  Ikrarnamah,  should  be  given  effect  to  and  enforced,  as  decreed 
by  the  Principal  Sudder  Ameen  in  his  judgment. 

The  Ikrarnamah.  after  providing  that  the  rent  of  the  property  mentioned  in 
the  Bynamah  "  will  remain  in  the  trust  of  the  Purchaser,"  stipulated  amongst  other 
things  as  follows:  — 

"  Sixth  paragraph.  After  sending  the  rents  of  the  Mehals  inserted  in  the  said 
Bynamah  into  the  Collectorate,  and  after  the  deduction  of  salary,  expenses,  consum- 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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mation,  etc.,  of  the  entire  year,  wliatever  protiis  will  be  left  wlu-n  1  (ilie  Vendor) 
will  liquidate  the  principal  and  interest,  then  1  (the  Vendor)  will  receive  the  money 
wliich  is  deposited,   with   interest   at    12  annas  per  cent. 

••Seventh  paragraph.  I  have  sold  the  Mehals  for  Ks.  11,000  into  the  hands  of 
the  Purchaser  for  a  term  of  ten  years;  after  the  expiry  of  the  term  when  I  (the 
Vendor)  will  pay  up  in  one  lump  sum  the  principal,  with  interest,  at  1  per  cent.. 
then  I^^vill  take  back  tiie  Mehals  inserted  in  the  said  Bynainah. 

■  Tenth  iiaragraph.  For  the  purpose  of  realizing  the  rents  of  the  Mehals 
inserted  m  the  Bynamah,  a  Mohurrir  will  be  employed,  and  the  said  Mohurrir 
shall  yearly  adjust  the  jumma  kurch  accounts  to  me  (the  Vendor)  and  I  (tiie  Vendor) 
sliall  write  my  acknowledgment  on  the  aforesaid  jumma  kuieh  ;  the  i'urcliaser  shall 
iiave  nothing  to  do  with  tiie  balance  of  rents,  it  will  be  in  my  hands." 

By  the  judgment  of  Mr.  James  Reily,  the  principal  Sudder  Ameen,  it  was 
declared,  with  reference  to  the  last-mentioned  stipulation  in  the  Ikrarnai'iiah  and 
Bynamah,  as  follows : — "I  liave  only  to  determine  now  how  the  interest  shall  l)e 
calculated.  The  Plaiii-[446]-iiff  asks  for  a  sum  equal  to  the  princi])al  Ihat  may 
have  accumulated.  The  principal  Defendant  contends,  that  the  collection  was  not 
enough  to  pay  the  interest  of  the  loan,  and  that  they  are  entitled  to  interest  on  the 
loan  for  the  entire  period  of  twenty-nine  years.  Mac]pherson,  in  his  Book  on 
Mortgages,  basing  his  opinion  on  the  precedents  of  the  Sudder  Court,  states  '  that 
in  taking  these  accounts  interest  is  as  a  general  rule  allowed  on  the  payments  of 
both  parties;  but  there  are  two  modes,  in  either  of  which  the  accounts  may  be  made 
up.  They  may  be  permitted  to  run  on  from  the  date  of  the  loan  to  the  date  of  the 
settlement,  interest  being  allowed  to  the  one  party  on  the  whole  sum  lent,  and  to 
the  other  in  the  sums  realized  over  and  above  the  interest  to  which  the  Mort"-agtie 
k  entitled  from  the  date  of  realization,  or  the  amount  collected  by  the  Mortii:agee  in 
possession  may  be  carried  first  to  interest,  and  after  paying  tiiat,  to  the  liquidation 
of  the  principal,  the  account  being  closed  at  the  end  of  each  year,  and  then  bcii'ii 
allowed  from  year  to  year  only  reduced  interest  on  the  reduced  principal.'  Mr. 
Macpherson  adds  that  '  any  agreement  made  by  the  parties  as  to  the  mannc.-  of 
accounting  will  be  enforced,  if  not  in  itself  illegal.'  Referring  to  the  contract 
between  the  parties  I  find  it  stipulated  that  '  after  paying  the  fJovei-nment  revenue, 
and  deducting  the  expenses,  the  Seller  shall  return  the  purchase-money,  with  interest  ; 
then  the  Seller  shall  receive  whatever  may  have  gathered  as  accumulated  of  tlie 
profits,  with  interest,  at  the  rate  of  12  annas  per  cent.  The  account,  therefore, 
should  be  drawn  up  in  accordance  with  the  conditions  adopted  by  the  parties;  that 
is,  to  give  the  Plaintiff  interest  on  his  profits  for  the  entire  period,  and  to  give  the 
Defendant  interest  for  the  entire  period  ;  but  the  Court  is  [447]  precluded  by  Law 
— sect.  6  Ben.  Reg.  XV.  of  1793  (a) — from  awarding,  in  any  case  whatever,  a  greater 
sum  for  interest  than  the  amount  of  the  principal.  Holding,  therefore,  to  the 
original  .stipulation  made  between  the  parties,  except  in  so  far  as  it  may  contravene 
the  Law,  the  amount  will  be  as  follows."  The  judgment  then  stated  the  figures  at 
length,  showing  a  balance  of  Rs.  23,613  8a.  4gds.  to  be  due  to  the  Appellant,  and 
which  sum  was,  accordingly,  decreed  to  be  paid  to  him  by  the  Respondent. 

From  this  Decree  the  Respondent  appealed  to  the  High  Court,  consisting  of 
Messrs.  H.  V.  Bayley  and  A.  A.  Roberts,  which  Court,  on  the  6th  of  October,  1863, 
delivered  judgment  as  follows  : — "  The  question  to  decide  is,  whether  the  transaction 
was  a  mortgage  to  which  the  law  and  rulings  of  this  Court,  as  to  accounting  in  cases 
of  mortgage,  can  apply?     If  this  be  a  mortgage,  then  the  argument  of  the  Defendant, 

(a)  Sect.  6  of  Ben.  Reg.  XV.  of  1793,  is  as  follows  : — "  If  the  interest  on  any  debt, 
calculating  according  to  the  rates  allowed  by  this  Regulation,  shall  have  accumulated 
so  as  to  exceed  the  princijjal,  the  Courts  are  not  in  any  case  whatever  (excepting  the 
cases  specified  in  section  12),  to  decree  a  greater  amount  for  interest  than  the 
amount  of  such  principal." 

The  suit  in  this  case  was  brought  in  1859,  and  sect.  6  of  Ben.  Reg.  XV.  of  1793, 
seems  repealed  by  the '7th  sect,  of  the  Act,  No.  XXVIII.  of  1855,  which  enacts  that 
"  Nothing  hereinbefore  contained  shall  prejudice  or  affect  the  rights  or  remedies 
of  any  person,  in  respect  of  any  act  done,  or  contract  entered  into,  previously  to 
the  passing  of  the  Act." 
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the  Appellant,  arising  from  the  contention  that  it  is  a  loan  and  deposit  only,  and 
that  repayment  by  deposit  in  money  is  a  condition  precedent  to  any  right  accruing 
to  the  I'laiiititf,  must  fall,  and  whether  the  calculation  of  interest  due  and  payment 
must  be  made  in  the  manner  laid  down  by  [448]  this  Court  for  cases  of  mortgage. 
We  think  the  following  passage  from  Mac{)herson,  Law  of  Mortgage  [3rd  ed.],  indi- 
cates a  fair  test  and  guide  to  the  answering  the  question,  whether  the  transaction 
was  a  mortgao-e  or  not  : — '  So  long  as  the  nature  of  a  transaction  is  naturally  such 
as  to  stamiTit  as  belonging  to  a  particular  class  of  mortgages,  the  same,  calling  it 
bv  a  diii'crent  name,  will  not  transfer  it  to  another  class.  In  one  case,  where  there 
w-as  an  absolute  sale,  but  the  i'urchaser  gave  an  Ikrarnaniah,  with  condition  that 
if  the  Vendor  repaid  the  purchase-money,  and  interest,  by  a  fixed  day,  the  Purchaser 
would  re-convey  the  estate  to  him ;  it  was  contended,  that  this  was  a  redeemable  sale 
onlv,  and  not  a  mortgage  by  conditional  sale,  nor  governed  by  the  rules  applicable 
to  such  mortgages.'  But  the  Court  held  '  redeemable  sales  '  and  '  mortgages  by  con- 
ditional sales  '  were  in  their  nature  identical,  and  merely  different  modes  of  express- 
in"-  the  same  things,  and  that,  therefore,  a  redeemable  sale  could  be  foreclosed  only 
in  the  same  manner  as  a  mortgage  or  conditional  sale  would  be.  Applying  this  rule 
to  the  facts  of  this  case,  we  have  here,  the  Plaintiff  liorrowing  from  the  Defendants 
Rs.  11,000,  and  making  an  absolute  Deed  of  sale,  varied  by  another  Ikrar  (which 
is  the  most  common  practice  in  this  Country  for  providing  an  equity  of  redemption), 
and  making  the  transaction  unmistakably  nothing  but  a  redeemable  sale,  identical 
with  a  mortgage.  Although  there  is  the  expression,  that  the  Rs.  11,000  be  repaid, 
by  a  deposit  of  the  amount,  with  interest,  and  the  profits  are  to  accumulate 
at  interest,  until  the  loan  be  repaid,  and  then  refunded  to  the  Bor- 
rowers, we  look  upon  this  as  nothing  that  can  alter  the  essential  and 
substantial  character  of  the  transaction — that  of  a  [449]  redeemable  sale.  Thus, 
under  the  facts  of  this  case,  and  the  rule  above  cited,  which  in  our  view  is  applicable 
to  these  facts,  this  transaction  is  of  the  character  of  a  mortgage,  and  not,  as  urged 
by  the  Defendant,  in  his  appeal,  a  loan  to  be  repaid  by  deposit  of  cash,  and  in  no 
■way  of  the  character  of  a  mortgage.  The  case  must,  therefore,  be  governed  on  this 
point,  as  also  in  regard  to  the  principle  of  accounting  and  crediting  payments  first 
to  interest,  by  the  law  and  rulings  of  this  Court,  on  these  points.  That  law,  and 
those  rulings,  are  so  clearly  laid  down  in  pages  248  to  254  of  the  .3rd 
edition  of  Macpherson's  Law  of  Mortgages ;  and  in  respect  to  the  calculation 
of  interest  in  pp.  243-4,  that  we  need  only  refer  the  Principal  Sudder  Ameen  to  those 
passages,  and  desire  him  to  re-adjust  the  account  according  to  those  rules.  The 
realization  should  be  first  credited  to  interest,  and  then  the  account  made  up  as 
laid  down  in  the  above-cited  rules.  In  this  account,  the  Defendant  is  to  have  credit 
by  deductions,  on  account  of  Mohendropore,  as  found,  to  be  set  apart  for  the  main- 
tenance of  both  Widows.  Should  the  Principal  Sudder  Ameen  think  it  necessary, 
upon  this  remand,  to  provide  a  local  inquiry,  in  order  to  ascertain  what  the  Defend- 
ant may  have  realized,  it  will  be  open  to  him  to  do  so.  Costs  to  follow  the  eventual 
result  of  suit." 

The  appeal  was  from  this  Decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant,  and  Mr.  Doyne,  for  the 
Respondent. 

The  arguments  turned  entirely  upon  the  construc-[450]-tion  of  the  stipulations 
contained  in  the  sixth  and  tenth  articles  of  the  Ikrarnamah.  Ben.  Reg.  XV.  of 
]7il3,  sect.  6;  Act,  No.  XXVIII.  of  1855,  sect.  7,  and  Macpherson's  Law"  of  Mort- 
gages, pp.  243,  248,  254  [3rd  ed.],  referred  to  in  the  judgment  of  the  High  Court, 
were  cited. 

Tlieir  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Sir  Robert  Collier. —  In  this  case  the  question  admits  of  being 
very  shortly  stated.  It  is  this,  whether  the  ordinary  rules  applicable  to  mortgages 
expressed  in  the  passages  in  Mr.  Macpherson's  Book  on  the  Law  of  Mortgages,  referred 
to  by  the  High  Court,  do  or  do  not  apply  to  the  present  case?  It  was  contended,  that 
they  did  not  apply  to  the  present  case  because  their  application  is  expressly  ex- 
cluded by  an  Agreement  between  the  parties  ;  and  if  their  Lord.ships  had  come  to  this 
conclusion  they  would,  undoubtedly,  have  given  effect  to  terms  of  that  Agreement. 
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The  construction  of  the  Agreement  which  is  contended  for  on  the  part  of  the 
AppeUaut  is  this,  that  tlie  Mortgagee  on  his  part  is  entitled  to  the  payment  of  the 
principal  and  of  the  interest  on  the  debt,  but  tliat  tlie  payment  of  iiitcroht  whicli 
jiroperly  would  accrue,  at  all  events  annually,  carry  no  interest  itself,  which  no  doulit 
is  the  ordinary  rule.  On  the  other  hand  it  is  said,  that  llie  Mortgagiir  is  entitled 
to  call  the  Mortgagee  to  account  for  the  whole  of  the  annual  proceeds  of  the  properly, 
less  the  expenses  of  collection,  and  that  each  of  the  annual  payments  of  the  proceeds 
(if  the  property  is  chargeable  with  interest  ;  so  that  while  on  the  one  hand  the  Mort- 
gagor can  charge  the  Mortgagee  with  all  the  annual  proceeds  [451]  of  the  estate,  those 
annual  proceeds  carrying  interest,  the  Mortgagee  on  the  other  hand  can  only  charge 
the  Mortgagor  with  the  debt  and  the  interest,  the  latter  not  carrying  interest, 
the  result  of  which  is  certainly  somewhat  extraordinary — that,  whereas  in  this  case, 
it  appears  very  clear,  that  the  mortgaged  property  was  an  insufficient  security,  and 
that  the  proceeds  of  it  fall  short  by  some  Us.  400  a  year  of  the  interest  on  tiie  prin- 
cipal sum,  yet,  nevertheless,  after  a  long  period  of  time,  the  Mortgagor,  not  having 
paid  a  farthing  of  the  principal  or  interest,  is  entitled  to  a  large  balance  fioni  tiie 
Mortgagee.  Of  course  the  parties  might  have  so  agreed,  if  tliey  pleased,  i)Ut  their 
Ijordships  would  be  loth  to  put  such  a  construction  u))on  the  Agreement  unless  they 
were  compelled  to  do  so  by  very  plain  words. 

On  looking  at  this  Agreement,  more  es})ecially  at  the  Gth  and  Idth  paragraplis, 
which  have  been  referred  to,  and  to  the  precise  terms  of  which  it  is  not  necessary  to 
refer  again,  their  Lordships,  on  the  whole,  think,  that  these  paragra])hs  and  the 
Agreement  generalh%  which  is  drawn  by  no  means  in  clear  terms,  are  not  inconsistent 
with  the  supposition,  that  the  jaarties  intended  that  the  interest  might  be  set  off,  from 
time  to  time,  against  the  rents  and  profits,  and  that  the  Mortgagee  was  only  to  account 
to  the  Mortgagor  for  any  rents  and  profits  and  interest  on  the  same  which  he  may 
have  received  over  and  above  the  interest  due  to  him  upon  the  debt. 

Their  Lordships  being  of  opinion,  that  that  interpretation  is  not  inconsistent 
with  the  contract,  according  to  the  best  construction  they  can  give  to  it,  it  follows, 
that  the  rule  stated  by  Macpherson  on  mortgages  is  not  excluded  by  the  terni.s  of  this 
Agreement. 

[452]  Their  Ixirdships  think  it  right  also  to  add  that,  even  assuming  the  con- 
struction which  has  been  contended  for  on  the  part  of  the  Appellant,  certainly  an 
unusual  one  in  Agreements  of  this  kind,  their  Lordships  are  not  prepared  to  say, 
that  the  High  Court  was  wrong  in  determining  that  such  a  construction  was 
.applicable  only  to  the  first  ten  years,  and  that  if  the  Mortgagor  cho.se  at  the  expira- 
tion of  that  period  to  avail  himself  of  the  Regulations  which  permit  the  redemption 
of  mortgages  after  the  expiration  of  the  term  stipulated  for,  he  must  come  in 
under  the  general  terms  of  those  Regulations  which  prescribe  the  equitable  conditions 
required  to  be  satisfied. 

Their  Lordships  are  also  of  opinion,  that  Regulation  XV.  of  179.3,  sect.  7,  does 
not  apply  to  transactions  of  this  kind. 

Under  these  circumstances,  their  Lordships  will  humbly  advise  Her  Majestv  that 
the  decision  of  the  Court  below  ought  to  be  affirmed,  and  this  appeal  di.smissed  with 
costs. 


[453]  RAM  GOPAL  ROY,  and  Others —Appellants :  GORDON  STUART  AND  CO., 
Secretaries  to  the  Bengal  Coal  Company,  PERSHAN  CHUNDER  CHATTER- 
JEE,  and  Others, — Respondents  *  [Jan.  25,  26,  1872]. 

On  appeal  from  the  High  Court  of  Judicature,  at  Fort  William,  in  Bengal. 

With  respect  to  the  admissibility  of  copies  of  Grants  or  Deeds  in  evidence,  the 
practice  in  the  Mofussil  Courts  dift'ers  from  the  procedure  in  England,  and  is 
not  governed  by  the  strict  rules  which  there  prevail,  when  the  question  is, 
whether  a  copy  ought  to  be  submitted  to  the  jury;  but  it  is. the  duty  of  the 

*  Present : — Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Jiid>;e  before  aduiittiiig  ii  copy  of  an  original  document  as  evidence,  to 
consider  what  weight  and  value  should  lie  given  to  it,  and  to  test  its 
authenticity  by  satisfying  himself,  that  the  grounds  for  not  producing  the 
original  are  well  founded  so  as  to  let  in  the  copy  as  secondary  evidence  [14 
Moo.  Ind.  App.  460,  461]. 

A  copy  of  a  copy  of  an  original  Sunuud,  registered,  and  proved  in  another  suit, 
admitted  as  evidence. 

ll  i.-i  the  rule  of  the  Judicial  Committee  in  questions  of  boundaries,  which  depend 
upon  local  investigation  and  local  inquiries,  not  to  interfere  with  the  find- 
ings of  the  Courts  below,  unless  they  are  clearly  satisfied,  that  there  has  been 
some  plain  miscarriage  in  the  conduct  of  the  inquiry  and  the  decisions  of  the 
Courts  [H  Moo.  Ind.  App.  460]. 

The  questions  raised  in  this  appeal  were  first,  one  respecting  boundaries, 
involving  a  claim  liy  the  Appellants  to  4975  beegahs  of  land  as  part  of  Mouzah  Gopal- 
pore,  but  resisted  by  the  principal  Respondents,  as  being  part  of  and  within  their 
village  [454]  of  Gopeenathpore,  and  secondly,  the  practice,  in  a  question  of  title 
relating  to  land,  of  the  Mofussil  Courts  admitting  copies  of  a  Grant  or  Deed  as 
evidence  of  the  original. 

The  Respondents  claiuiod  possession  of  about  5600  beegahs  of  jungle  land,  as 
falling  within  the  boundaries  of  their  village  of  Gopeenathpore.  Of  the  entire  area 
in  dispute  the  Revenue  Authorities  had,  by  a  survey  Award,  given  possession  to 
Government  of  4975  beegahs  and  625  beegahs  to  the  Appellants,  as  proprietors  of 
Mouzah  Golpore.  The  suit  was  lirought  to  set  that  Award  aside.  The  Judge  of 
Bheerbhoom.  Mr.  0.  W.  Malet,  was  of  opinion,  that  the  Plaintiffs  had  failed  to 
prove  their  alleged  Iwundaries,  and  that  they  were  also  barred  Ijy  the  Act  of  limita- 
tion of  .suits,  and  dismissed  the  suit  as  against  both  the  Government  and  the  Appel- 
lants. On  appeal  to  a  division  Bench  of  the  Higli  Court,  consisting  of  the  Justices 
Steer  and  Levinge,  that  Court  held,  that  limitation  did  not  apply  to  the  case,  and 
that  the  Appellants  had  proved  their  boundaries  to  include  the  land  in  dispute,  and 
reversed  the  Decree  of  the  Court  below,  decreeing  to  the  Respondents  the  whole 
area  sued  for  both  as  against  the  Government  and  the  Appellants. 

The  appeal  was  from  this  Decree.  Tlie  Respondents,  Gordon  Stuart  and  Co., 
alone  appeared  as  Respondents  in  support  of  the  Decree  of  the  High  Court. 

Mr.  Leith,  for  the  Appellant,  argued  two  points: — First,  on  the  question  of  fact, 
in  respect  to  the  boundaries,  whether  the  4975  beegahs  in  dispute,  [455]  formed  part 
of  Appellants'  Mouzah,  Gopalpore,  under  which  they  claimed  title  undei  a  Sunnud 
from  a  former  Rajah  of  Burdwan,  or  of  the  tenants  of  the  Mouzah  Gopeenathpore, 
and, 

Secondly,  he  contended  that,  as  the  suit,  being  founded  upon  an  original  Sunnud, 
dated  1195  B.  E.,  which  purported  to  have  been  made  by  the  then  Rajah  of  Burdwan, 
and  the  same  having  been  cliallenged  as  spurious  by  the  Appellants  in  their  answer, 
the  Respondents  were  bound  to  produce  and  prove  the  Sunnud,  or  give  satisfactory 
evidence  of  the  loss  of  the  same,  so  as  to  entitle  them  to  put  in  as  evidence  a  copy  of 
the  Sunnud,  citing  on  this  point  Syml  Abbas  AH  Khan  v.  Yadeem  Rami/  Eeddy  (.3 
Moore's  Ind.  App.  Cases,  156).  He  further  contended,  that  the  copy  of  a  copy  of  the 
original  Sunnud,  in  the  absence  of  evidence  showing  the  loss,  and  that  it  was  a  true 
copy,  could  not  be  received  as  secondary  evidence ;  and  further,  that  the  Appellants 
were  not  parties  to  a  former  suit  in  which  the  copy  had  ))een  admitted  by  the  Court, 
and  tliat  the  judgment  in  that  case  did  not  operate  as  /?.$  judicata'. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Doyiie,  for  the  Respondents,  were  not  called  on. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Sir  James  Colvilc. — The  property  in  question  in  this  suit  is  a 
large  tract  of  jungle  land  lying  to  the  north  of  the  Great  Trunk  Road  in  Zillah 
Bheerbhoom.  There  iiave  been  several  Claimants  to  portions  of  this  land,  besides 
the  present  Appellanis  and  the  Respondents,  and  some  of  them  were  originally  parties 
to  this  [456]  suit.  Therefore,  in  order  to  see  how  the  Appellants  and  Respondents 
stand  to  each  other,  it  may  lie  desirable  shortlv  to  consider  the  proceedings  which 
led  to  the  suit.  "  "^ 
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Tliere  was  a  dispute  as  early  as  the  year  1828  between  the  Chatterjees  family, 
whose  title  is  now  vested  in  the  principal  Respondents,  the  Bengal  Coal  Company, 
and  one  Ram  Narain  Mitter,  throuf,'h  whom  the  AiipoUaiits  derive  tiieir  title,  con- 
oerning  the  right  to  tiiis  land,  but  at  that  time  the  dispute  apjieiirs  to  have  been 
limited  to  some  1600  beegahs  of  land.  Tlie  Government  authorities  attached  this 
land,  and  their  possession  seems  afterwards  to  have  extended  it.self,  in  some  way  or 
another,  to  the  whole  of  that  which  was  claimed  in  tliis  suit,  5000  beegaiis.  W'heii 
the  Trunk  Road  was  made  in  the  year  KS-il  tiiere  was  anotiier  dispute  between  the 
jiarties  as  to  who  were  entitled  to  compensation  for  the  small  portion  of  juiil;K>  which 
was  taken  on  each  side  of  the  Road,  and,  so  far  as  any  recognition  of  title  went,  the 
Appellants  seem  to  have  been  preferred  on  that  occasion.  Tiiey  received  some  small 
sum  which  was  awarded  for  compensation  under  an  Ikrar,  binding  them,  in  case  the 
opjiosite  party,  or  any  other  party,  should  prove  a  title  to  it  and  come  against  the 
Uovernment  for  it,  to  repav'  it. 

Then  came  the  proceedings  which  immediately  led  to  this  litigation,  proceedings 
which  were  connected  with  the  Government  survey  in  1857.  There  was  then  the 
ordinary  dispute  between  the  Chatterjees,  or  the  Bengal  Coal  Company  as  then 
representing  the  Chatterjees,  on  the  one  side,  and  the  Roys,  tiie  Appellants,  on  the 
other,  and  tlie  several  other  parties  who  claimed  parts  of  the  Forest  as  annexed  to 
their  undis-[457]-liuted  Mouzahs,  and  also  the  Government,  claiming  to  hold,  by 
some  title  or  another,  or  by  virtue  of  tiiat  occupation  which  had  begun  in  1.S28,  a 
large  portion  of  the  land.  Mr.  Deputy  Collector  Ross  appears  to  have  gone  ujion  the 
land,  and  to  have  made  local  inquiries,  and  on  tlie  18th  of  June,  1857.  he  made  an 
Award  giving  the  land,  or  the  greater  portion  of  the  land,  to  the  Bengal  Coal  Com- 
pany as  representing  the  Chatterjees.  The  opposite  party  ajijiealed  to  tlic  Collector, 
who,  acting  upon  his  view  that  the  principal  document  produced  by  the  Chatterjees, 
or  the  Bengal  Coal  Company,  was  spurious,  and  that  it  did  not  correspond  with  an 
earlier  document  which  was  admitted  to  be  tho  foundation  of  the  Chatterjees'  title, 
set  aside  that  decision  of  Mr.  Ross.  There  was  an  appeal  from  his  decision  to  the 
Commissioner,  and  an  appeal  from  the  Conuuissioner  to  the  Sudder  Board  of 
Revenue,  but  the  result  was,  that  those  authorities  upheld  the  Collector's  Order. 
Another  Deputy  Collector  was  directed  to  make  a  further  apportionment  and  Award 
of  the  land  among  the  parties,  and  the  result  was  that  this  last  Officer,  on  the  ICtli 
of  July,  1858,  awarded  G25  beegahs  of  the  waste  land  in  dispute  to  the  Appellants, 
and  the  remaining  4975  beegahs  to  the  Government. 

The  result  of  these  revenue  proceedings  was  to  put  the  i)arties  to  whom  those, 
lands  were  awarded  actually,  or  constructively,  in  possession,  but  also  to  leave  to 
the  opposite  party  the  power  of  impeaching  the  revenue  Award,  and  of  recovering 
possession  of  the  lands  by  a  regular  suit,  if  instituted   within  three  years  of  the 
date  of  the  Award,  and  accordingly  this  suit  was  so  brought  for  that  purpose. 

The  Government  appear  to  have  now  dropped  out  [458]  of  the  litigation.  The 
Zillah  Judge,  who  was  the  Judge  of  first  instance,  dismissed  the  Respondents'  suit 
wholl}'  on  the  ground,  that  they  liad  failed  to  prove  their  title,  and  he  also  held, 
that  the  suit  as  against  the  Government  would  have  been  barred  by  the  Act  of 
Limitation,  inasmuch  as  they  had  been  in  possession  of  this  land  since  the  time  they 
took  possession  of  it  in  the  year  1828  ;  certainly  for  more  than  twelve  years.  There 
was  an  appeal  from  that  decision  to  the  High  Court,  and  on  that  occasion,  it  seems 
to  have  been  almost  admitted  before  the  High  Court,  tliat  the  Government  liad  not 
really  any  title  to  the  land.  The  High  Court,  moreover,  held  that  tlie  decision  as 
to  the  Act  of  Limitation  was  erroneous,  inasmuch  as  the  possession  of  Government 
had  been  founded  on  the  attachment  of  1828,  which  was  in  the  nature  of  taking 
possession  in  trust  and  for  the  benefit  of  the  party  who  should  succeed  in  establishing 
a  title  to  the  land.  Government  appears  to  have  acquiesced  in  that  view,  and 
certainly  have  not  appealed  from  the  Decree  which  gave  the  land  which  had  been 
awarded  to  them  by  the  Revenue  authorities  to  the  Bengal  Coal  Company,  the 
Plaintiffs  in  this  suit,  and  the  Respondents  on  this  appeal.  The  other  parties,  who 
were  also  made  parties  to  the  suit,  and  who  claimed  portions  of  the  land,  which  were 
the  subject  of  the  Award  of  the  Revenue  authorities,  seem  also  now  to  have  abandoned 
their  respective  claims,  and  the  litigation  is,  therefore,  reduced  to  a  question  betwee'. 
the  Appellants  and  the  Respondents,  the  Bengal  Coal  Company.     Nor  can  the  Appel- 
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lauts,  11  they  were  to  succeed  on  this  appeal,  do  more  than  obtain  the  dismissal  of 
the  Respondents'  suit,  and  thus  obtain  an  affirmance  of  their  right  to  hold  the  625 
bee<'ahs  [459]  of  laud.  They  cannot  in  this  suit  assert  a  title  to  the  larger  portion 
of  tlie  land,  which  the  Respondents  have  recovered  from  Government. 

It  is  obvious,  from  what  has  been  already  stated,  that  the  question  is  simply  one 
of  boundary.  The  Appellants  claim  title  under  Government,  which  held  khas  a 
lar^e  portion  of  Forest  land  situate  in  this  District  and  apparently  never  included 
in  the  Decennial  Settlement.  Out  of  this  land,  no  doubt,  that  estate  which  is  ad- 
mittedly in  the  possession  of  and  belongs  to  the  Appellants  has  been  carved.  On 
the  other  hand,  the  Chatterjees  derive  title  under  a  Mocurrery  grant  from  the  Rajah 
of  Burdwan,  and  it  must  be  held,  that  the  land  so  granted  to  them  was  part  of  the 
settled  estate  of  the  Rajah  of  Rurdwan.  It  has  appeared  to  their  Lordships,  in  the 
course  of  this  discussion,  that  a  more  easy,  at  least  a  more  satisfactory,  mode  of 
deciding  this  dispute  might  have  been  found  in  the  ascertainment  (if  that  were 
possible^  of  the  real  boundaries  between  the  settled  mehals  of  the  Rajah  of 
Burdwan,  and  the  Forest  lands  which  remained  after  the  Perpetual  Settlement  in 
the  hands  of  the  Government,  because  it  is  clear  that,  on  the  one  hand,  the  Chatter- 
jees claim  nothing  except  what  they  got  from  the  Rajah  of  Burdwan,  and,  on  the 
other  hand,  that  the  Appellants  claim  nothing  except  what  they  derived  from  the 
Government.  That,  however,  has  not  been  the  course  which  the  parties  have  thought 
fit  to  take.  They  have,  however,  adduced  a  good  deal  of  the  evidence  generally 
o-iven  in  boundary  cases ;  the  issue  being — what  are  the  boundaries  of  the  estate  of 
Gopeenathpore,  which  is  tlie  Mocurrery  of  the  Chatterjees,  and  has  now  passed  to 
the  Bengal  Coal  Company,  and  what  is  the  true  boundary  of  the  [460]  estate  of 
Gopeenathpore,  which  is  in  the  undoubted  possession  of  the  Appellants. 

It  has  frequently  been  said  at  this  Board,  that  of  all  the  questions  which  are 
brought  here  from  India,  there  is  no  question  of  fact  which  is  so  improper  to  be 
brought  for  final  decision  by  this  Tribunal  as  a  question  of  boundary,  since  the 
decision  of  that  question,  particularly  where  the  boundary  line  is  to  be  run  through 
a  Forest  or  a  tract  of  waste  land,  must  depend  so  much  upon  local  investigation  and 
local  inquiry,  and  on  that  sort  of  knowledge  which  only  Officers  in  India,  who  are 
conversant  with  such  disputes,  can  acquire.  Accordingly,  their  Lordships  will 
never  interfere  with  the  finding  of  an  Indian  Court  upon  a  question  of  boundary 
unless  they  are  clearly  satisfied,  that  there  has  been  some  plain  miscarriage  in  the 
conduct  or  decision  of  the  caise  upon  which  they  can  put  their  hands  and  make  the 
grounds  for  an  Order  reversing  or  varying  the  decree.  This  case,  no  doubt,  has 
been  argued  very  much  on  that  assumption.  The  long  argument  of  Mr.  Leith  has 
turned  mainly  upon  the  miscarriage,  or  rather  the  alleged  miscarriage,  of  the  High 
Court  in  dealing  with  a  particular  document,  viz.,  the  copy  of  the  confirmatory 
Sunnud.  which  has  been  so  much  impeached. 

We  will  at  once  go  to  the  consideration  of  that  document.  With  reference  to 
the  general  question  of  the  admissibility  of  copies,  and  the  mode  in  which  the 
Courts  in  India  deal  with  them,  their  Lordships  are  desirous  to  make  some  observa- 
tions. It  has  been  repeatedly  ruled  here,  that  these  questions  are  not  to  be  dealt 
with  by  the  strict  rules  that  would  prevail  at  a  Nisi  prims  Trial  in  England,  wliere 
the  [461]  question  is,  whether  the  document  ought  to  be  submitted  at  all  to  the 
jury.  The  way  in  which  evidence  is  brought  in  in  India  almost  precludes  that 
rule.  On  the  other  hand,  their  Lordships  are  undoubtedly  of  opinion,  that  when  a 
copy  has  been  in  any  way  received,  and  it  becomes  the  function  of  the  Judge  to  con- 
sider what  weight  and  value  should  be  given  to  it,  it  is  the  duty  of  the  Judge,  in 
order  to  test  its  authenticity,  to  satisfy  himself  that  there  is  some  reason  for  pro- 
ducing a  copy  instead  of  the  original ;  tliat  there  should  be  some  account  given  of 
the  original,  and  sufficient  reason  assigned  why  the  original  is  not  produced,  and 
why  the  parties  rely  upon  the  copy.  In  all  cases,  the  whole  of  the  circumstances 
should  be  looked  at  in  order  that  the  .Judge  may  come  to  a  definite  conclusion  as  to 
the  genuineness  of  the  document  in  question  and  the  weight  and  value  which  he 
will  attach  to  it.  There  is,  no  doubt,  a  considerable  difference  between  cases  where 
documents  come  in  as  mere  links  or  as  part  only  of  the  evidence  in  the  case,  and 
those  in  which  the  suit,  as  in  the  case  cited  by  Mr.  Leith  of  Si/ud  Abhn.s  Ali  Khan  v. 
Yadeem  Ramtj  Redd;/  (3  Moore's  Ind.  App.  Cases,  156'),  is  actually  brought  upon  the 
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instrument  of  which  a  copy  is  tendered,  and  the  whole  cause  of  action  depends  on 
I  be  proof  of  the  original  iiist-ument.  In  the  latter  case  strict  proof  may  properly 
be  requiied. 

Dealing  with  the  present  document,  their  Lordships  are  not  pre]iared  to  say, 
that  the  High  Court,  has  miscarried,  in  so  far  as  it  has  come  t«  a  conclusion  that 
this  document  is  genuine.  It  is  a  very  ancient  document.  It  cannot 
for  one  moment  be  contended,  that  it  was  fabricated  for  the  purposes 
of     this     [462]     suit.  No     doubt     what     we     have     actually     on     the     record 

is  a  copy  of  a  copy,  but  it  is  a  certified  copy  of  a  document  which  is 
shown,  though  a  copy,  to  have  been  produced  in  the  earlier  suits.  The  degree  of 
credit  which  it  has  acquired  in  those  suits,  and  the  effect  which  has  been  given  to  it 
in  those  suits,  may  be  more  open  to  question  ;  and  there  is  no  doubt  great  weight  in 
many  of  the  observations  of  Mr.  Leith,  that  tho.se  decisions  did  not  positively  affirm 
the  genuineness  of  the  document  or  proceed  wholly  on  the  document  so  as  in  effect 
to  involve  the  decision  of  its  genuineness.  On  the  other  hand,  it  is  to  be  observed, 
that  it  was  produced  in  one  of  those  suits  against  the  Rajah  of  Burdwan  ;  that  it  was 
not  impeached  or  treated  as  other  than  a  genuine  document,  and  it  is  impossible 
to  say  that  it  did  not,  by  being  then  produced,  acquire  some  degree  of  merit. 

The  effect  of  the  document  as  against  Mr.  Leith's  Clients  is  of  course  another 
question.  If  the  document  is  treated  as  a  genuine  instrument,  it  does  not  at  all 
follow,  that  of  itself  it  would  prove  the  title  of  the  Respondents  against  the  Aiqiel- 
lants,  because  it  is  a  mere  statement  by  the  Rajah  of  Burdwan  that  those  are  the 
boundaries  of  what  he  professes  to  grant,  and  it  is  impossible  to  conceive  cases  in 
which,  if  there  had  been  a  conflict  between  tlie  Rajah  of  Burdwan  and  the  Govern- 
ment as  to  the  boundaries  of  his  zeniindary,  this  assertion  of  a  riglit  to  grant  all  the 
land  comprised  within  tlie  boundaries  specified  would  be  no  evidence  against  the 
Government  that  this  zemindary  extended  so  far;  it  is  at  most  a  proof  of  an  early 
assertion  on  the  part  of  the  Rajah  of  Burdwan  that  the  land  which  he  purported  to 
grant  in  Mocurrery  to  the  Chatterjees  did  extend  so  far.  Their  [463]  Lordships 
conceive  that  the  reason  why  this  has  been  treated  as  the  turning  point  of  the  case 
is,  that  tlie  supposed  spuriousness  of  the  document  and  its  assumed  inconsistency 
with  the  earlier  documents  were  the  grounds  upon  which  Mr.  Lawford,  the  Collector, 
reversed  the  finding  of  Mr.  Ross,  the  Deputy  Collector,  a  decision  which  led  to  the 
final  adjudication  of  the  Revenue  authorities,  which  is  impeached  by  the  suit.  In 
their  Lordships'  opinion,  this  decision  of  Mr.  Lawford  cannot  be  supported.  For 
the  reasons  already  given,  their  Lordships  think,  that  the  document  is  not  spurious. 
Nor  can  it  be  properly  said  to  be  inconsistent  with  the  earlier  document.  It  contains 
something  which  the  earlier  document  did  not  contain,  but  it  contains  nothing  whicii 
is  inconsistent  with  the  earlier  document.  It  gives  boundaries  wliich  the  ot.iier  did 
not  give,  but  it  does  not  give  boundaries  which  dift'er  in  any  degree  from  an}'  which 
the  earlier  document  gave  either  expres.sly  or  by  implication. 

It  is,  however,  to  be  observed,  that  the  decision  of  the  High  Court  does  not  rest 
upon  that  document  wholly,  or  indeed  further  than  this,  that  if  the  document  be 
genuine,  it  gets  rid  of  that  reversal  of  Mr.  Ross's  Order,  and  throws  the  parties 
back  into  the  position  in  which  Mr.  Ross's  Award  would  have  left  them.  The 
judgment  of  the  High  Court  proceeds  upon  the  whole  of  the  evidence  in  the  cause 
which  appears  to  their  Lordships  to  be  amply  sufficient  to  support  the  finding  of  the 
Court.  'There  is,  first,  Mr.  Ross's  own  finding,  the  result  of  this  local  investigation 
on  the  spot.  It  is  confirmed  to  a  certain  degree  by  the  other  local  investigation  which 
takes  place  b}'  the  Ameen,  and  their  Lordships  cannot  but  [464]  remark,  that  unless 
there  be  very  good  grounds  for  dissenting  and  differing  from  those  reports  made 
upon  local  investigations,  tlie  Courts  even  in  India,  and  «■  fortiori  the  Court  in 
England,  in  dealing  with  boundary  questions,  ought  to  give  great  weight  to  them 
and  to  be  guided  by  them.  Supposing,  tlien,  that  the  onus  of  proof  in  this  case  was 
much  heavier  on  the  Plaintiff'  than  it  really  was,  there  was  ample  ground  for  saying, 
that  he  had  proved  enough  to  throw  the  Defendants  upon  pi'oof  of  their  title  ;  and 
looking  at  the  petition  which  limits  the  amount  of  their  holding  to  tlie  1800  odd 
beegahs,  and  to  the  other  circumstances  remarked  upon  by  the  High  Court,  their 
Lordships  find  it  impossible  to  come  to  the  conclusion  that  the  High  Court  was  not 
amply  warranted  in  the  finding  to  which  it  came  and  in  reversing  the  decision 
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of  the  Zillah  Judge,  which  appears  to  their  Lordships  to  rest  upon  very  unsatisfactory 
•rounds  and  to  treat  the  case  as  if  the  wliole  question  turned  upon  the  feunnud. 
"     Their  Lordships,  therefore,  must  humbly  advise  Her  Majesty  that  the  judgment 
of  tlie  Hi"h  Court  be  affirmed,  and  this  appeal  dismissed,  with  costs. 


* 


[465]    KRISTO   KIXKl'lJ    ROY   and   Another, — Appellants;   RAJAH   BURRODA- 

CAUXT  ROY  and  Another, — Respondents*  [Jan.  22,  23,  1872]. 

On  appeal  from  the  High  Court  of  Judicature  at  Foi-t  William,  in-  Bengal. 

Review  of  the  authorities  with  respect  to  the  period  of  limitation,  under  sects.  . 
19  and  20  of  Act,  No.  XIV.  of  1859,  applicable  to  Decrees  of  the  High  Court 
made  on  appeal  from  the  Courts  in  the  Mofussil,  in  applying  to  the  Lower 
Courts  for  piocess  of  execution  of  the  High  Court's  Decree  [U  Moo.  Ind.  App. 
481,  484]. 

A  Decree  of  the  High  Court  affirming,  on  appeal,  a  Decree  of  the  District  Court, 
is  subject  to  the  three  years'  limitation  prescribed  by  sect.  20  of  Act,  No. 
.\IY.  of  1859,  and  operates  as  a  bar  to  the  issue  of  process  of  execution  by  the 
Lower  Court,  if  not  applied  for  within  three  years,  unless  "  some  proceeding," 
as  provided  by  that  section  of  that  Act,  has  been  taken  to  keep  alive  the  High 
Court's  Decree  [14  Moo.  Ind.  App.  484]. 

In  March,  1862,  a  Decree  was  made  by  a  Mofussil  Court,  which,  on  appeal,  was 
affirmed  by  the  High  Court  in  June,  1863.  An  appeal  from  the  High  Court 
was  interposed  to  the  Queen  in  Council,  and  pending  such  appeal  a  petition 
by  both  parties  was  presented  in  April,  1865,  to  stay  proceedings  for  two 
months  to  effect  a  compromise,  which  did  not  take  place,  and  afterwards,  in 
the  same  year,  no  steps  having  been  taken,  the  High  Court,  in  May,  1866, 
struck  out  the  appeal.  In  1867,  the  Decree-holder  applied  to  the  Lower 
Court  for  execution  of  the  Decree,  but  that  Court  refused  to  issue  execution 
on  the  ground,  that  the  Decree  was  barred  by  the  three  years'  limitation  pro- 
vided by  sect.  20,  and  such  holding  was  confirmed  on  appeal  by  the  High 
Court.  "  Held,  by  the  Judicial  Committee,  following  Maharajah  Dheeraj 
Mahtah  Chimd,  Bahadoor  v.  Bulram  Singh  (13  Moore's  Ind.  App.  Cases,  479), 
that  when  the  parties  consented  to  the  petition  to  stay  proceedings  there  was 
such  a  contestntio  litis  touching  the  appeal  to  England  as  constituted  "  some 
proceeding,"  provided  for  by  sect.  20  of  the  Act,  No.  XIV.  of  1859,  and  took 
the  case  out  of  the  operation  of  the  three  years'  limitation  provided  by 
that  section  [14  Moo.  Ind.  App.  495]. 

Whether  Her  Majesty's  Order  in  Council,  made  on  an  appeal  from  the  High 
Court,  not  being  strictly  a  Decree  of  a  Court,  but  an  act  done  by  the  Queen 
by  virtue  of  Her  prerogative,  upon  the  recommendation  of  a  Committee  of 
Her  Privy  Council,  which  prescriljes  what  shall  be  the  final  Decree  in  the  suit, 
and  leaves  it  to  be  executed  by  the  ordinal^  process  of  the  Courts  in  India,  is 
subject  to  the  Limitation  of  suits?  Act,  No.  XIV.  of  1859,  Quaere?  [14  Moo. 
Ind.  App.  492,  493]. 

In  this  case,  the  question  turned  upon  the  construction  of  the  19th  and  20th 
sections  of  the  [466]  Limitation  of  suits  Act,  No.  XIV.  of  1859  (a),  involving  the 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 

(a)  These  sections  were  as  follows  :  — 

Section  19.  "  No  proceeding  shall  be  taken  to  enforce  any  Judgment,  Decree, 
or  Order  of  any  Court  established  by  Royal  Charter,  but  within  twelve  years  next 
after  a  present  right  to  enforce  the  same  shall  have  accrued  to  some  persons  capable 
of  releasing  the  same,  unless  in  the  meantime  such  Judgment,  Decree,  or  Order  shall 
have  been  duly  revived,  or  some  part  of  the  principal  money  secured  by  such  Judg- 
ment, Decree,  or  Order,  or  some  interest  thereon  shall  have  been  paid,  or  some 
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point,  whether  the  three  years'  under  sect.  20,  or  twelve  years'  limitation  under  sect. 
19,  of  that  Act  operated  as  a  bar  against  a  Decree-holder  in  [467]  applying  for 
execution  to  enforce  a  judgment  of  the  Lower  Court,  wiiicli  had  been  athnued  ou 
appeal  by  the  High  Court. 

The  facts  which  gave  rise  to  this  question  were  shortly  these  :^ 

On  the  25th  of  March,  1862,  a  Decree  was  made  by  the  Zillaii  Court  of  Moorshe- 
dabad  in  a  suit  instituted  by  tlie  Appellants  against  tlie  Kespondeuts  under  an 
Agreement  for  maintenance  in  her  favour. 

The  first  Respondent,  Rajah  Burrodacaunt  Roy,  appealed  to  the  Higli  Court,  and 
that  Court,  on  the  8th  of  June,  1863,  dismissed  the  appeal  with  costs,  and  affirmed  the 
Decree  of  the  Lower  Court. 

The  Rajah  then  appealed  to  Her  Majesty  in  Council,  but  pending  such  appeal, 
a  compromise  was  proposed,  and  ou  the  8th  of  April,  1865,  the  Rajah  petitioned  the 
High  Court  to  stay  the  proceedings  on  the  apjjcal  for  two  months  to  enable  the  com- 
promise to  be  carried  out.  which  was  consented  to  by  the  Appellants. 

The  proposed  compromise  was  not  carried  out,  but  the  Rajah,  in  April,  1865, 
]iaid  Rs.  500  on  account  of  tlie  sum  decreed. 

On  tlie  !lth  of  May,  1866,  Mr.  Justice  Kemp  ordered  the  appeal  to  be  struck  oflf 
for  want  of  prosecution. 

On  the  22nd  of  April,  1867,  the  Appellants  ap-[468]-plied  to  the  Lower  Court  for 
execution  of  the  Decree,  the  amount  sought  to  he  recovered  being  Rs.  18,240,  and 
costs,  after  giving  credit  for  the  Rs.  500  paid  as  before  stated. 

Upon  such  application  for  execution,  the  Judge  passed  the  following  Order:  — 

'■  On  presentation  of  this  petition  the  Petitioner's  Vakeel  was  called  upon  to  show 
prima  facie  ground  that  this  decree  was  not  barred  by  sect.  20  of  Act,  \o.  XIV.  of 
1859,  since  it  was  passed  on  the  8th  of  June,  1863,  and  no  step  had  been  taken  to 
keep  it  in  force.  The  only  proceeding  taken  points  to  one  since  taken  bv  tlie  Debtor 
in  the  High  Court,  preliminary  to  appealing  to  Her  Majesty's  Privy  Council.  It 
would  appear  that  that  Court  postponed  passing  any  Order  on  the  Debtor's  petition 
for  leave  to  appeal,  because  it  was  brought  to  its  notice  that  the  parties  were  inclined 
to  compromise  the  suit.  The  Debtor  allowed  his  petition  to  be  struck  off  bv  default, 
and  the  Creditor  has  taken  no  steps  to  keep  the  Decree  in  force.  Under  these  circum- 
stances. I  am  of  opinion,  that  execution  cannot  be  taken.  The  application  cannot 
be  admitted.  " 

The  Appellants,  on  the  26th  of  June,  1867,  appealed  from  such  Order  to  the  High 
Court,  on  the  following  grounds: — First,  that  their  application  was  clearly  in  time, 
being  within  three  years  from  the  9th  of  May,  1866,  when  the  judgment  Debtors' 
appeal  to  the  Privy  Council  was  struck  off,  and  an  operative  Decree  secured  to  them, 
and  that  the  Court  below  was  wrong  in  disallowing  execution  on  the  ground  of 
limitation.     Secondly,  that  their  application  for  execution  was  likewise  within  three 

acknowledgment  of  the  right  thereto  shall  have  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  Agent,  to  the  person  entitled 
thereto,  or  his  Agent,  and  in  any  such  case  no  proceeding  shall  be  brought  to  enforce 
the  said  Judgment,  Decree,  or  Order,  but  within  twelve  years  after  such  revivor, 
payment,  or  acknowledgment,  or  the  latest  of  such  revivors,  payments,  or  acknowledg- 
ments, as  the  case  may  be ;  Provided  that  for  thre«  years  next  after  the  passing  of 
this  Act  everv  Judument,  Decree,  and  Order  which  may  be  in  force  at  the  date  of 
the  passing  of  this  Act  shall  be  governed  by  the  law  now  in  force,  anything  therein 
contained  notwithstanding. 

Section  20.  ''  No  process  of  execution  shall  issue  from  any  Court  not  e.stablished 
by  Royal  Cliarter  to  enforce  any  Judgment,  Decree,  or  Order  of  such  Court,  unless 
some  proceeding  shall  have  been  taken  to  enforce  such  Judgment,  Decree,  or  Order, 
or  to  keep  the  same  in  force  within  three  years  next  preceding  the  application  for 
such  execution. 

Section  21.  "  Nothing  in  the  preceding  section  shall  apply  to  any  Judgment. 
Decree,  or  Order  in  force  at  the  time  of  the  passing  of  this  Act,  but  process  of  execu- 
tion may  be  issued,  either  within  the  time  now  limited  by  law  for  issuing  process  of 
execution  thereon,  or  within  three  years  next  after  the  passing  of  this  Act.  whichever 
shall  first  expire." 
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vears  of  the  8tli  [469]  "f  Aiu-il,  1865,  ou  which  date  they  had  presented  a  petition 
it,  the  Privy  Couiuil  api.oal  .-ase,  and  the  appearance  in  that^case  was  a  proceeding 
ufficient  to  keep  their  Do-r..  in  force  ;  and  thirdly,  that  the  Court  below  was  wrong 
in  applying  in  three  years'  limitation  to  their  Decree,  which  was  substantially  a 
Decree  of  tt.e  Higli  Court  ;  at  all  events,  in  respect  of  the  costs  awarded  by  the  High 

°"0n  the  27th  November,  18G7,  the  High  Court,  the  Justices  Jackson  and  Hobhouse 
presiding,  rejected  the  appeal,  save  as  to  granting  execution  for  the  costs  awarded  by 
tlie  HigirCourt  on  the  dismissal  of  the  appeal.  ^ 

The  judgment  of  Mr.  Justice  Louis  S.  Jackson  was  ni  these  terms:—  Ihe 
Appellants  in  this  case  obtained  their  decree  in  the  Zillah  Court  on  the  25th  of 
March  1862  That  decree  was  affirmed  on  appeal  by  the  High  Court  on  the  8th  ot 
June  1863  the  Appellant  being  ordered  to  pay  the  costs  of  the  appeal.  The  effect 
of  that  decision  being,  I  apprehend,  to  leave  the  Plaintiff  at  liberty  to  execute  his 
original  Decree  within  three  vears  from  8th  of  June.  1863,  as  provided  by  section 
20  ^of  Act,  No.  XIV.  of  1850.  and  also  to  give  him  a  Decree  of  the  High  Court,  which 
he"ini"ht  execute  for  costs  of  the  appeal  within  the  time  limited  by  law  for  the  execu- 
tion oi  Decrees  of  that  Court.  The  law  in  force  on  that  subject  is  the  Act  above 
cited,  No.  XIV.  of  1859,  in  which  no  particular  Courts  are  specified;  but  the  Courts 
of  Judicature  in  British  India  are  distinguished  as  Courts  established  by  Royal 
Charter,  and  Courts  not  established  by  Royal  Charter.  The  19th  section  of  the  Act 
provides  for  execution  of  [470]  Decrees  of  the  Courts  established  by  Royal  Charter, 
and  the  20th  and  21.st  sections  provide  for  the  like  matter  in  respect  of  Courts  not  so 
established.  At  the  time  of  the  passing  of  that  Act  the  chief  appellate  jurisdiction 
in  this  Country  over  the  Courts  in  the  Mofussil,  was  vested  in  the  Sudder  Dewanny 
Adawlut,  which  was  a  Court  not  estalilished  by  Royal  Charter,  and  the  Decrees  of 
that  Court  would  unquestionably  be  executed  under  the  provisions  of  sections  20  and 
21.  At  that  time  the  only  Court  in  Bengal  established  by  Royal  Charter  was  the  late 
Supreme  Court.  Both  these  Courts  were,  in  accordance  with  the  Imperial  Statute, 
24th  and  25th  Vict.  c.  104,  sect.  8,  abolished  on  the  establishment  of  the  High  Court, 
which  is  a  Court  established  by  Royal  Cliarter,  and  which  made  the  Decree  under  con- 
sideration. By  the  11th  section" of  the  Act  cited  all  provisions  then  in  force  in 
India,  of  any  Acts  of  the  Legislature  of  India,  which  at  that  time  were  applicable 
to  the  Supreme  Court  at  Fort  William,  become  applicable  t«  the  High  Court.  Ap- 
parently, therefore,  a  Decree  of  the  High  Court,  as  a  Decree  made  by  a  Court 
established  by  Royal  Charter,  falls  under  the  19th  section  of  Act,  No.  XIV.  of 
1859  ;  and  if  that  section  be  regarded  as  a  provision  applicable  on  the  1st  of  July, 
1862,  to  the  Supreme  Court,  it  became  on  that  day  applicable  to  the  High  Court  by 
reason  of  its  establishment.  A  doubt  at  one  time  occurred  to  my  mind,  whether  the 
provisions  of  section  19,  which,  when  it  was  passed,  undoubtedly  referred  to  Decrees 
of  original  jurisdiction,  should  not  be  still  restricted  in  its  operation  to  such  Decrees. 
But  I  find  nothing  in  the  Act  of  Parliament  which  discriminates  between  the  dift'erent 
jurisdictions  [471]  of  the  Court,  so  as  to  warrant  any  such  restriction;  section  12 
does  not  contain  any  such  matter.  Nor,- indeed,  can.  I  see  any  reason  why  the 
Decrees  of  the  High  Court  in  its  appellate  side  should  have  a  less  extended  efficacy 
or  vitality  than  those  of  the  same  Court  in  its  original  side.  The  proceedings  in 
both  being  governed  by  the  Code  of  Civil  Procedure,  to  which  the  law  of  limitation 
is  at  least  very  nearly  allied.  It  is  objected  to  as  an  anomaly,  that  while  the  Higli 
Court  has  merely  inherited  the  power  of  the  late  Sudder  Court,  in  respect  of  appeals 
from  the  Mofussil  Courts,  and  while  the  Sudder  Court  was  included  in  the  three 
years'  rule,  the  High  Court,  which  has  succeeded  to  the  functions  of  the  late  Supreme 
Court  merely  for  the  purpose  of  original  jurisdiction,  should  use  for  the  purposes  of 
what  may  be  called  its  Sudder  jurisdiction,  a  provision  applicable  to  the  Supreme 
Court's  Decrees  in  original  suits.  But  this  observation  seems  to  me  to  rest  upon  a 
fallacy.  Those  who  make  it  assume  that  the  High  Court  has  two  parts,  of  which  one 
represents  the  late  Supreme  Court,  and  exercises  its  powers,  the  other  representing 
the  late  Sudder  Court,  wdth  the  jurisdiction  and  authority  of  that  Court  ;  whereas  in 
fact  the  High  Court  is  one  amalgamated  Court,  povssessing  and  exercising  all  jurisdic- 
tion, and  every  power  and  authority  whatsoever  in  any  manner  vested  in  any  of  the 
abolished  Courts  (24th  and  25tli  Vict.  c.  102,  sect.  9),  and  I  am  of  opinion,  that  when 
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any  power  vested  in  the  late  Supreme  Court  can  be  usefully  brought  to  the  aid  of  the 

oourt  acting  in  its  apjiellate  jurisdiction,  it  would  be  our  duty  to  exercise  such 
power.  Otherwise  the  lltli  section  of  the  Act  of  Parliament  would  iiavc  been  quite 
differently  worded,  and  it  would  have  [472]  been  enacted  that  provisions  applicable 
respectively  to  the  Supreme  and  Sudder  Courts  sliould  ajiply  according  as  the  Court 
was  exercising  original  or  appellate  jurisdiction.  I  cannot,  therefore,  but  hold  that 
the  Plaintiff  was  entitled  to  execute  his  Decree  for  costs  of  tlie  Higli  Court  within 
twelve  years,  as  declared  by  tlie  19th  section  of  the  Act,  No.  XIV.  of  1859.  Tliis, 
however,  does  not  extend  to  the  Decree  below,  which  was  affirmed  by  the  High  Court, 
and  it  remains  only  to  consider,  whetlier  execution  of  that  Decree  was  barred,  as  the 
Judge  decided,  by  the  terms  of  section  20.  Tlie  only  proceeding  to  which  the  Plaintiff 
could  refer  us,  as  having  been  taken  by  him  within  three  years  next  preceding  the 
application  to  execute,  was  tlie  tiling  of  a  petition  during  tiie  iiroceedings  of  an 
appeal  to  Her  Majesty  in  Council,  which  was  commenced  by  the  Defendants,  but  not 
prosecuted.  The  petition  set  forth  that  the  parties  intended  to  compromise,  and 
asked  for  a  delay,  which  was  granted,  and  the  apjieal  was  afterwards  strurk  off  the 
tile,  on  the  Appellants  failing  to  proceed.  The  tiling  of  this  in-tition,  it  appears  to 
me,  cannot  be  looked  upon  as  a  proceeding  to  enforce  the  judgment,  or  to  keep  it  in 
force,  and  consequently  execution  of  that  Decree  was  properly  refused.  The  Judge's 
decision  must  be  modified  in  accordance  with  our  opinion. 

The  judgment  of  Mr.  Justice  Hobhouse.  after  shortly  stating  the  facts,  was  as 
follows: — "  I  agree  in  the  Order  which  my  Brother  Jackson  would  give  in  this  case. 
The  point  taken  in  its  special  appeal  is,  that  the  Decree,  execution  of  which  was 
applied  for,  was,  if  not  altogether,  at  least  as  to  costs,  a  Decree  of  the  High  Court, 
that  the  High  Court  is  a  Court  estab-[473]-lished  by  Royal  Charter,  and  that  the 
period  of  limitation  which  is  applicable  is  not  the  period  of  tliree  years  under  section 
20,  but  the  period  of  twelve  years  under  section  19  of  the  Act,  No.  XIV.  of  IS.'jO.  I 
entertain  no  doubt  but  that  the  Decrees  of  1862  and  that  of  186:i  are  two  distinct 
and  separate  Decrees,  of  different  Courts.  The  Decree  of  the  High  Court  of  1863 
affirmed  that  of  the  Court  below,  and,  therefore,  the  Decree  of  this  latter  Court  re- 
mained in  its  integrity.  But  the  Decree  of  the  High  Court  went  further,  it  did  that 
■which  the  Decree  of  the  Lower  Court  could  not  have  done  ;  it  directed  that  the  josts 
incurred  in  proceedings  before  itself  should  be  paid  by  the  Appellant.  It  is  very 
true,  as  contended  by  the  learned  Counsel,  Mr.  Montriou,  that  when  an  appeal  is 
dismissed  by  tlie  High  Court,  or  any  appellate  Court,  costs  at  least,  as  a  matter  of 
course,  follow  ;  but  tlie  Decree  for  such  costs  is  not  the  less  in  fact  a  Decree  of  the 
appellate  Court,  and  the  mere  circumstance,  that,  under  the  rules  of  the  Code  of 
Civil  Procedure,  the  Decree  has  to  be  put  in  execution  in  another  Court  (section  ,362) 
does  not  alter  the  character  of  the  Decree. — it  is  still  a  Decree  of  the  appellate  Court. 
I  hold,  then,  that  the  Decree  of  the  High  Court  of  1863,  is  on  the  one  hand  a  distinct 
Decree,  but  that  on  the  other  hand  it  is  a  Decree  for  costs  of  that  Court  only.  The 
next  question  is,  w-hether  section  19.  or  section  20.  of  Act,  No.  XIV.  of  1859,  contains 
the  law  applicable  to  execution.  [Tlie  learned  Judge  read  the  sections,  rnife,  p.  466 
and  proceeded.]  The  Decree  in  this  instance  is  a  Decree  of  the  Higli  Court  on  its 
appellate  side,  and  the  High  Court  is  a  Court  established  by  Royal  [474]  Charter, 
and  it  follows  within  the  unmistakable  meaning  of  words  that  the  limitation  pre- 
scribed in  section  19.  of  twelve  years,  is  tlie  limitation  applicable  to  the  Decree 
before  us.  But  Mr.  Montriou  contends,  that  the  High  Court  on  its  appellate  side,  in 
this  particular  case,  is  merely  exercisjng  the  power  which  the  Sudder  Dewanny 
Adawlut  would  have  exercised;  that  when  the  Act,  No.  XIV.  of  1859,  was  passed, 
the  provisions  of  section  19  applied  as  clearly  only  to  the  Supreme  Court  as  the  pro- 
visions of  section  20  did  to  the  Sudder  Dewanny  Adawlut;  that  it  follows,  that  the 
provisions  of  the  latter  section  apply  now  to  the  case  before  us,  and  that  to  hold 
otherwise  would  be  to  hold  that  one  law  applied  to  one  part  of  wliat  is  substantially 
one  and  the  same  Decree,  and  another  law  to  another  part.  There  can,  I  think,  be 
no  doubt  that,  up  to  the  1st  of  July,  1862.  when  the  present  High  Court  was  estab- 
lished. Decrees  of  the  Sudder  Dewanny  Adawlut  were  governed  by  the  limitation 
contained  in  section  20,  and  Decrees  of  the  Supreme  Court  by  that  of  section  19; 
and  it  would  seem  to  follow  that  when  the  present  High  Court  was  intended  to  stand 
in  the  place  of  the  Sudder  Dewannv  Adawlut  on  the  one  side,  and  of  the  Supreme 
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Court  ou  the  otlier,  it  could  only  ha\'fe  been  intended  that  the  law  of  limitation  which 
applied  to  the  Sudder  Dewannv  Adawlut  and  the  Supreme  Court  respectively,  before 
they  were  amalgamated,  should  apply  to  the  Court  which  took  their  places  after  they 
were  aiual-amated.  And,  to  my  niiud,  there  is  a  manifest  absurdity  in  the  idea, 
that  a  Dec'i-ee  which,  if  it  liad  been  t^iven  by  the  Sudder  Dewanny  Adawlut  on  the 
.•iOth  of  June,  1^62,  would  have  been  privileged  to  but  three  years'  limitation,  should 
[475]  because  it  was  given  by  a  Court  under  a  diifereiit  name,  but  which  still  repre- 
sented the  same  Sudder  Dewauny  Adawlut,  on  the  1st  of  July,  1862,  be  privileged  to 
twelve  years'  limitation.  I  cannot,  therefore,  doubt  but  that  it  was  the  intention  of 
the  I.egislature  that  Decrees  of  the  High  Court  passed  in  appeal  from  Courts  not 
established  by  Royal  Charter,  should  be  subject  to  the  limitation  prescribed  by 
section  20  of  "the  Act.  But  I  think  it  would  be  quite  unjustifiable  in  us,  sitting  as 
interpreters  of  the  law,  to  follow  what  we  believe  to  be  the  intention  of  the  Legisla- 
ture, when  the  terms  of  the  law  are  directly  in  conflict  with  such  supposed  intention. 
And  here  it  seems  to  me  the  terms  are  quite  plain.  Section  20  is  declared  distinctly 
to  aiqdy  to  Decrees  of  Courts  '  not  established  by  Royal  Charter.'  section  19  to  Courts 
'  established  by  Royal  Charter.'  The  High  Court  is  a  Court  established  by  Royal 
Charter.  The"  Decree  before  us  is  a  Decree  of  the  High  Court  for  costs  of  that  Court. 
I  hold,  therefore,  that,  inasmuch  as  the  Decree  of  date  June,  186.3,  is  a  Decree  of  a 
Court  established  by  Royal  Charter,  and  inasmuch  as  the  Appellants  have  proceeded 
to  execute  it  within  twelve  years,  they  are  in  time,  and  I  would  set  aside  so  much  of 
the  judgment  of  the  Court  below  as  refused  Appellants  permission  to  execute  it." 

From  the  Decree  founded  on  the  judgment  of  the  Court  the  present  appeal  was 
brought. 

Mr.  J.  D.  Bell,  and  Mr.  J.  Cutler,  for  the  Appellants. — The  High  Court  was  wrong 
in  applying  the  limitation  of  three  years  prescribed  by  section  20  of  Act,  No.  XIV. 
of  1859".  instead  of  giving  effect  to  the  [476]  19th  sect,  of  that  Act.  Our  contention 
is,  that  the  Zillah  Court's  Decree  of  the  25th  of  March,  1862,  became  by  the  Decree  of 
affirmance  of  the  High  Court,  of  the  8th  of  June,  1863,  a  Decree  of  a  Court  established 
by  Royal  Charter,  in  which  execution  could,  under  sect.  19  of  the  Act,  No.  XIY.  of 
1859,  issue  within  twelve  years  from  the  passing  of  the  original  Decree,  as  held  by 
the  Bengal  High  Court  in  Chowdhry  Wahid  Alt-  v.  MuUitk  Mayet  All  (6  Ben.  L.R. 
52).  Ishan  Chunder  Chowdhry  y.Juyrohitree  Chowdrain  (8  W. R.  (Civil  Rulings)  267). 
So  by  the  High  Court  in  Bombay,  Ba'piira'r  Krishna  v.  Madhavre  Ba'ma'v  (5  Bom. 
High  Court  Rep.  214),  and  also  in  Madras,  In  re  ArunaclieUathudayan,  In  re  Vehi- 
dayan  (5  Mad.  High  Court  Rep.  215).  The  High  Court  was  established  by  Royal 
Charter  in  1862,  and  pursuant  and  by  virtue  of  the  Imperial  Statutes,  24th  and  25th 
Vict.  c.  104,  and  28th  Vict.  c.  15,  the  appellate  branch  of  that  Court  was  a  Court 
established  by  Royal  Charter,  as  the  previous  Supreme  Court  of  Calcutta  had  been. 
It  would  be  a  strange  anomaly,  if  the  Decree  of  the  High  Court  were  to  be  treated 
as  to  Decrees,  enforceable,  as  to  the  Order  for  payment  of  costs,  within  twelve  years, 
but  not  enforceable  as  to  the  part  of  the  Decree  declaring  the  Court  below  to  be 
correct,  because  no  proceeding  was  taken  to  keep  the  same  in  force  within  three 
years ;  yet  such  would  be  the  effect  of  the  ruling  by  the  High  Court.  Such  law  or 
limitation,  however,  does  not  apply,  for  the  Decree  was  suspended  by  the  pendency 
of  the  appeal  to  Her  Majesty  in  Council,  and  no  proceedings  to  obtain  execution  of 
such  Decree  could  have  been  successfully  taken  until  the  appeal  was  [477]  dismissed. 
The  apjiearance  on  the  8th  of  April,  1865,  in  the  proceedings  on  the  proposed  appeal 
to  England  by  the  Appellants,  was  within  the  meaning  of  the  20th  sect,  of  the  Act, 
No.  XIV.  of  1859,  and  constituted  "some  proceeding"  to  keep  the  Decree  of  the 
Lower  Court  in  force,  within  three  years  preceding  the  application  for  execution. 
That  was  the  construction  put  on  this  section  by  this  Tribunal  in  Maharajah  Dheeraj 
Mahtab  Chund,  Bahadoor  v.  Bidram  Singh  (13  Moore's  Ind.  App.  Cases,  479,  488); 
and  by  the  High  Court  in  BhuhaneswarDebi  v.  Mahendra  Xath  Choirdhry  (3  Ben' 
L.R.  33,  Appx.) ;  Syiid  Khan  v.  Juwnl  Beebee  (5  W.R.  (Miss),  19)  ;  Ram  Sahaye  Singh 
v.  Begun  Singh  (6  W.R.  (Miss).  98);  Bipro  Doss  Gossain  v.  Chimder  Seekur  Biitta- 
eharjee  (7  'VV.R.  (Civil  Rulings).  251).  Moreover,  the  petition  of  the  Respondent  of 
the  8th  of  April,  1865,  must  be  taken  as  an  admission  that  the  debt  mentioned  in 
the  Decree  was  due,  so  as  to  entitle  the  Appellants  to  a  further  term  of  three  years 
from  that  date  for  the  issue  of  process  of  execution. 
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Sir  R.  Palmer,  Q.C.,  and  Mr.  Doyne,  for  the  Respondents. — It  was  never  in- 
tended, by  the  12th  section  of  the  Statute,  24th  and  25th  Vict.  c.  104,  to  make  pro- 
visions, previously  applicable  only  to  tlie  Decree  of  the  Supreme  Court,  a  Court  of 
first  instance,  applicalile  after  the  1st  of  July.  1>'^()2,  to  a  Decree  of  tlie  Migli  Court, 
the  new  ai)pellate  Tribunal,  which  was  sulistituted  for  tlie  Sudder  Dewanny  Adawlul 
in  appeals  from  the  Mofussil  Courts.  That  is  jilaiii  from  the  enactment  in  that 
section,  that  "  from  [478]  and  after  the  abolition  of  the  Courts,  the  High  Court  shall 
have  jurisdiction  over  all  ])roceedings  pending  in  such  abolished  Courts  at  the 
time  of  the  abolition  thereof,  and  all  j)revious  proceedings  in  tlie  former  Court 
shall  be  dealt  with  as  if  the  same  had  been  in  the  High  Court."  That  is  apparent, 
as  it  would  not  be  in  accordance  with  the  saving  part  of  that  section,  which  declares 
"  that  any  such  proceedings  might  be  continued,  as  nearly  as  circumstances  permit, 
under  and  according  to  the  practice  of  the  abolished  Courts  respectively."  The 
words  of  the  19th  sect,  of  Act,  No.  XIV.  of  1859,  "  any  Court  estal)lished  by  Royal 
Charter,"  are  confined  to  Courts  so  established  and  then  in  existence  in  Bengal, 
Madras,  and  Bombay.  To  hold  otherwise  would  give  rise  to  the  "  manifest 
absurdity  "  referred  to  by  Justice  Hobhouse,  but  which  he  considered  himself  bound 
by  law  to  carry  into  effect  ;  we  submit,  therefore,  first,  that  the  provisions  of  sect.  19 
of  Act,  No.  XIV.  of  1859,  are  not  applicable  to  executions  of  Decrees  of  the  High 
Court;  but,  secondly,  if  that  section  be  applicable  to  such  Decrees,  it  applies  only 
so  far  as  the  judgment  appealed  against  has  held  it  to  be  so  a]iiilicable,  namely,  to 
such  additions  to,  or  alterations,  of  the  judgment  of  the  Zillah  Court  as  might  be 
decreed  by  the  High  Court.  By  analogy,  in  this  Country,  a  Decree  of  the  House  of 
Lords  is  a  Decree  of  the  Court  of  Chancery.  The  cases  of  C/ioird/iry  Waited  AH  v. 
MtiUick  Mayet  AH  (6  Ben.  High  Court  Reps.  52),  Ba'purrt'r  Krishna  v.  Mad/iarra 
Ea'na'v  (5  Bom.  High  Court  Reps.  214),  /«  re  Arnnachellathuduyan  (5  Mad.  High 
Court  Reps.  215),  cited  by  the  Appel-[479]-lants,  are  distinguishable  from  tliis  case. 
In  respect  to  the  three  or  twelve  years'  limitation  in  applying  to  carry  the  Decree 
into  execution  by  the  Appellants,  we  contend,  that  the  limitation  was,  by  sect.  20, 
three  years,  and  that  the  limitation  of  twelve  years  jirescrilaed  by  sect.  19.  was 
never  intended  to  be  extended  to  Decrees  of  the  High  Court. 

Judgment  having  been  reserved,  was  now  delivered  by 

The  Right  Hon.  Sir  James  Colvile  (Feb.  3,  1872).— Tliis  appeal,  though  the  facts 
*of  it  lie  in  an  extremely  narrow  compass,  ha«  raised  several  questions  of  general 
importance  and  considerable  difiiculty. 

The  Appellants,  on  the  25th  of  March,  1862,  olitained  a  judgment  against 
the  Respondents  for  the  sum  of  Rs.  9500,  with  interest,  from  the  date  of  the  plaint, 
and  costs  of  suit  on  a  claim  founded  on  an  Agreement  to  pay  to  the  Appellant, 
Kristo  Kinkur  Roy,  an  allowance  of  Rs.  900  per  annum  by  way  of  maintenance. 

The  Respondent,  Rajah  Burrodacaunt  Rov.  appealed  against  this  Decree  to 
the  High  Court  of  Calcutta,  but  by  the  Decree  of  that  Court  made  on  the  8th  of 
June,  1863,  it  was  ordered  and  decreed,  that  the  Decree  of  the  Lower  Court  should 
be,  and  the  same  was  thereby  affirmed  ;  and  that  the  Defendant  Appellant,  should 
pay  to  the  Plaintiffs  Respondents  the  sum  of  Rs.  350,  being  the  costs  of  the  appeal, 
with  interest  thereon  at  the  rate  of  twelve  [480]  per  centum  per  annum  from  the 
date  of  tlie  Decree  to  the  date  of  realization. 

A  petition  of  appeal  to  Her  Majesty  in  Council  against  the  Decree  was  then 
presented  by  the  Rajah.  He  tendered  security  for  costs,  and  the  usual  reference 
was  made  to  ascertain  its  efficiency.  But  the  security  was  never  perfected.  On  the 
8th  of  April,  1865,  he  presented  a  petition  to  the  Court,  suggesting  that  negotiations 
for  a  compromise  between  him  and  the  Appellants  were  pending,  and  praying  that 
proceeding  in  regard  to  the  appeal  to  England  might  be  stayed  for  two  months.  On 
the  same  day  the  Appellants  filed  a  petition  consenting  to  that  application,  and 
praying  that  the  two  months  should  be  granted.  The  Court,  on  the  4th  of  August, 
1865.  made  an  Order  "  postponing  the  case  for  two  months,  as  there  were  hopes  of 
the  parties  coming  to  an  amicable  settlement."  The  two  months  expired  on  the 
6th  of  October,  and  nothing  came  of  the  negotiations:  and,  on  the  9th  of  May,  1866, 
the  High  Court  struck  the  appeal  off  the  file  in  default  of  prosecution. 
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On  the  22nd  of  April,  1867,  the  Appellants  made  their  first  application  to  the 
Zillah  Court  for  execution  against  the  Respondents.  Their  application  was  in  the 
tabular  form  prescribed  by  section  212  of  the  Code  of  Procedure,  which  requires 
the  date  of  the  Decree  of "  which  execution  is  sought  to  be  mentioned  with  other 
particulars.  The  only  Decree  so  specified  was  the  Decree  of  the  25th  of  March,  1862. 
But  the  fact  of  its  affirmance  on  appeal  was  stated  in  the  next  column,  and  the 
amount  sought  to  be  levied  included  the  Rs.  350  decreed  by  the  [481]  High  Court 
as  the  costs  of  the  appeal.  On  the  27th  of  April,  1867,  the  Zillah  Judge  rejected 
the  application  for  execution,  on  the  ground,  that  it  was  barred  by  section  20  of 
Act,  No.  XIV.  of  1850,  no  step  having  been  taken  since  the  8th  of  June,  1863,  to 
keep  the  Decree  in  force  within  the  meaning  of  that  section. 

The  Appellants  appealed  from  that  decision  to  the  High  Court,  which  Court, 
on  the  27th  of  November,  1867,  ruled,  that  in  so  far  as  the  Appellants  sought  to 
realize  the  amount  decreed  to  them  by  the  original  Decree,  their  application  for 
execution  fell  within  the  three  years'  limitation  of  the  20th  section  ;  but  that, 
inasmuch  as  their  claim  for  Rs.  350,  the  costs  of  the  appeal,  rested  on  the  Decree  of 
the  High  Court,  and  that  was  a  Court  established  by  Royal  Charter,  they  were 
entitled,  under  the  19th  section  of  the  Limitation  Act,  to  sue  out  execution  for  that 
amount  at  any  time  within  twelve  years  from  the  date  of  that  Decree;  and  the  case 
was  sent  back  to  the  Zillah  Court  with  instructions  to  deal  with  it  accordingly. 
The  Appellants  have  brought  this  appeal  against  so  much  of  this  Order  as  held 
that  their  right  to  execution  for  any  part  of  their  demand  was  barred,  but  there 
has  been  no  cross  appeal  against  that  part  of  the  Order  which  was  in  their  favour. 

The  argument  on  this  appeal  has  raised  the  following  questions:  — 

First,  is  the  execution  of  a  Decree  of  the  High  Court  made  on  appeal  from  one 
of  the  Courts  in  the  Mofussil  to  be  governed  by  the  20th  or  by  the  19th  section  of 
Act,  No.  XIV.  of  1859?  or,  in  other  words,  [482]  is  it  subject  to  the  three  years'  or  to 
the  twelve  years'  rule  of  limitation? 

Secondly,  what  is  the  effect  of  a  Decree  of  the  High  Court  affirming  a  Decree 
of  a  Zillah  Court?  Is  it  to  be  taken  to  incorporate  the  latter  in  itself,  so  that  for 
the  purposes  of  execution,  the  Decree  to  be  executed  is  to  be  taken  to  be  a  Decree  of 
the  High  Court? 

Thirdly,  if,  on  any  ground,  the  Decree  to  be  executed  in  this  case  is  to  be 
deemed  subject  to  the  three  years'  limitation,  had  anything  sufficient  to  keep  it  in 
force  within  the  meaning  of  the  20th  section  been  done  within  three  years  of  the 
date  of  the  application  for  execution? 

Upon  the  two  first  and  general  questions  there  have  been  conflicting  decisions 
by  the  High  Courts  in  India. 

The  Order  under  appeal  appears  to  have  been  the  earliest  which  decided  that 
Decrees  of  the  High  Court  were  within  the  19th  section.  It  has  been  followed  at 
least  in  one  case  in  Bengal  decided  as  lately  as  the  6th  of  September,  1870, 
Ghowdhry  Wahed  AH  v.  MuUick  Mayet  Ali  (6  Ben.  L.R.,  p.  52) ;  and  it  has  been 
recognized  as  sound  law  by  the  High  Court  of  Bombay  in  the  case  of  Ba'pura'v 
Krishna  v.  Madhavra  Ra'ma'v  (5  Bom.  High  Courts  Reps.,  21-1).  But  in  two  cases. 
In  re  ArunncheUathudayan  and  In  re  Vehidayan  (5  Mad.  H.C.  Apps.,  215),  decided 
by  the  High  Court  of  Madras,  on  the  4th  of  if  arch,  1870,  it  was  ruled  by  Chief 
Justice  Scotland,  and  Mr.  Justice  Bittleston  (apparently  without  any  dissent  on 
that  point  on  the  part  of  the  other  Judges  composing  the  [483]  Full  Bench  of  the 
Court),  that  a  Decree  of  the  High  Court  made  on  appeal  from  a  Mofussil  Court,  is 
not  a  Decree  of  a  Court  established  by  Royal  Charter,  within  the  meaning  of  the 
19th  section  of  the  Limitation  Act,  and  is  a  Decree  subject  to  the  provisions  of  the 
20th  section  of  that  Act.  It  may  be  observed  that,  neither  in  these  Madras  cases, 
nor  in  that  decided  at  Bombay,  was  the  determination  of  this  question  essential 
to  the  decision  of  the  Court  upon  the  particular  appeal  before  it ;  since  in  none  of 
them  had  the  period  of  three  years'  limitation,  if  calculated  from  the  date  of  the 
Decree  of  the  appellate  Court,  expired.  This  ruling,  however,  of  Chief  Justice 
Scotland,  appears  to  have  led  to  a  reconsideration  of  the  question  by  the  High  Court 
of  Bengal. 

Their  Lordships  find  that  in  a  case.  Ram  Churn  BymtJc  v.  Luckhee  BornicJc. 
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not  cited  at  the  Bar  during  the  argument  (whicli  is  to  lie  found  among  the  Full 
Bench  rulings  of  the  High  Court  of  Bengal  in  the  J6ti»  volume  of  the  Weekly  Re- 
porter, p.  1  ;  the  12th  of  June,  1871),  a  Division  Bench  of  the  High  Court  referred 
for  the  determination  of  the  Full  Bencii  two  questions,  in  the  following  terms:  — 
First,  whether  a  Decree  of  the  District  Court  affirmed  on  appeal  by  the  High  Court 
becomes  a  Decree  of  the  last-mentioned  Court  ;  and,  secondly,  whether  execution  of 
that  Decree  of  affirmance  passed  by  the  High  Court  is  to  he  governed  Ijy  the  pro- 
visions of  section  19  of  tlie  Limitation  Act,  No.  XIV.  of  liSuil,  or  section  20  of  that 
enactment,  Le..  whether  the  rule  of  three  years  or  of  twelve  will  apply.  The  Full 
Bench,  consisting  of  the  late  Justice  Norman  (then  acting  as  Cliicf  [484]  Justice), 
and  the  Justices  Loch,  Bayley,  Macpherson.  and  Dwarkanath  Mittcr,  unanimously 
decided  the  first  of  these  questions  in  the  affirmative;  and  ruled  on  tlie  second,  tiiat 
when,  under  section  361  of  the  Code  of  Procedure,  a  Decree  of  tlie  High  Court  on 
its  appellate  side  is  transmitted  to  the  District  Court,  which  passed  the  first  Decree 
in  the  suit  for  execution,  it  will  have  the  effect  of  a  Decree  of  such  Court,  and  must 
be  executed  within  the  period  limited  by  the  20th  section  of  Act,  No.  XIV.  of  1859. 

The  preponderance,  therefore,  of  authority  in  India  is  now  in  favour  of  the 
proposition,  that  the  execution  of  Decrees  of  the  High  Court,  made  on  appeal  from 
the  District  Courts,  is  subject  to  the  three  years'  rule  of  limitations. 
Their  Lordships  are  of  opinion,  that  this  conclusion  is  correct. 
The  object  of  Act,  No.  XIV^.  of  1859,  was  to  carry  out  a  recommendation  made 
many  years  before  by  the  Law  Commissioners  for  India,  by  passing  one  general 
law  of  limitation  applicable  to  all  Courts  in  India.  It  is  hardly  necessary  to 
remark  that  the  Legislature,  in  framing  the  Act,  had  then  to  deal  with  two  distinct 
judicial  system.s — the  one  consisting  of  what  had  been  the  Courts  of  the  East  India 
Company,  and  may  here  be  called  the  Mof  ussil  Courts ;  the  other,  the  Courts  estab- 
lished in  the  Presidency  Towns  and  elsewhere  by  Royal  Charter,  and  administering 
to  all  within  their  jurisdiction,  subject  to  certain  statutory  exceptions  and  modi- 
fications, the  law  of  England.  The  law  of  limitation  which  governed  the  former 
was  to  be  found  in  the  Regulations  which  had  no  force  within  the  Presidency  Towns ; 
whilst  the  law  of  limitation  which  governed  [485]  the  latter  consisted  of  the  Statute 
of  James  the  First,  together  with  such  other  portions  of  the  Statute  Law  of  England 
applicable  to  the  subject  (if  any)  as  had  been  introduced  into  India,  and  the  general 
rules  touching  the  effect  to  be  given  to  lapse  of  time  which  depend  on  the  decisions 
of  the  Courts  in  England.  It  is  not  surprising  that,  in  framing  a  law  designed  to 
be  common  to  both  systems  of  judicature,  it  was  deemed  necessary  to  make  certain 
exceptions  to  the  general  rule  of  uniformity.  And  it  may  be  presumed  that,  in 
dealing  with  this  matter  of  execution,  the  Legislature  was  moved  by  certain  reasons 
which  approved  themselves  to  the  minds  of  those  who  were  conversant  with  the 
administration  of  justice  in  the  Mofussil,  to  subject  the  execution  of  the  Decrees  of 
the  Mofussil  Courts,  whether  of  appellate  or  of  original  jurisdiction,  to  the  three 
years'  limitation  ;  whilst,  on  the  other  hand,  being  pressed  by  the  weight  and  value 
which  the  Law  of  England  gives  to  a  judgment  or  Decree  of  a  superior  Court,  it 
determined  not  to  reduce  the  period  for  enforcing  the  Decrees  of  the  Supreme 
Courts  to  less  than  twelve  years.  Hence  the  distinction  made  by  the  19th  and  20th 
sections  of  the  Act,  in  which  the  term  "  Courts  established  by  Royal  Charter  "  was 
obviously  used  not  by  reason  of  anything  inherent  in  everv  Court  establislied  bv 
Royal  Charter,  but  simply  because  it  was  thought  to  define  (whether  happily  or  not 
it  is  needless  to  inquire)  certain  existing  Courts,  viz.,  the  Supreme  Courts  in  the 
three  Presidency  Towns,  and  the  Recorders'  Courts  in  the  Straits  Settlements,  and 
possibly  to  include  other  Courts  of  similar  constitution  and  functions,  which  might 
thereafter  lie  established.  The  same  term,  it  may  be  observed,  [486]  is  to  be  found 
in  the  preamble  of  Act,  No.  VIII.  of  1859  (the  Code  of  Procedure),  which,  when  first 
passed,  was  not  intended  to  have  operation  in  the  Supreme  Courts. 

That  being  so,  we  have  to  consider  how  the  question  is  affected  by  the  subse- 
quent amalgamation  of  the  two  systems  of  Judicature,  and  the  establishment  of 
the  High  Courts  by  Letters  Patent  under  the  powers  given  by  the  2-1  th  and  25th 
Vict.  c.  104,  and  the  28th  Vict.  c.  15.  It  will  be  convenient  to  speak  only  of  the 
High  Court  of  Bengal.     The  general  scheme  of  the  amalgamation  was  to  constitute 
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one  "eneral  Court,  of  which  the  Judges  sitting  in  various  divisional  Courts  were 
to  exercise  the  functions  lioth  of  the  Supreme  Court  and  the  appellate  Mofussil 
Courts  (the  Sudder  Dewanny  Adawlut  and  the  Sudder  Nizamut  Adawlut),  all  of 
which  were  abolished. 

The  powers  and  jurisdiction  of  the  Supreme  Court,  with  some  slight  modification 
of  the  latter,  were  transferred  to  the  High  Court,  to  be  exercised  by  it  as  a  Court  of 
original  jurisdiction;  and  the  powers  and  jurisdiction  of  the  appellate  Mofussil 
Courts  were  transferred  to  it,  to  be  exercised  by  it  as  an  appellate  Court.  But  the 
law  to  be  administered  by  it  as  a  Court  of  original  jurisdiction  was  substantially 
that  previously  administered  by  the  Supreme  Court;  whilst  that  to  be  ad- 
ministered by  it  on  appeal  from  the  Mofussil  Courts  was  necessarily 
that  of  those  Courts.  The  Code  of  Procedure  (Act,  No.  VIII.  of  1859)  was 
indeed  made  the  procedure  of  the  Court  in  its  original  as  well  as  in  its  appellate 
jurisdiction,  and  superseded  the  procedure  which  had  previously  obtained  in  the 
Supreme  Court.  But  that  Code  did  not  touch  the  subject  of  limitation,  [487]  which 
continued  to  be  regulated  by  Act,  No.  XIV.  of  1859. 

So  far,  therefore,  there  can  be  no  ground  for  inferring  that  there  was  any 
intention  on  the  part  either  of  Parliament  or  of  the  Crown  to  alter  the  period 
within  which  a  Decree  made  on  appeal  from  a  Mofussil  Court  could  be  executed. 
The  Decree,  like  the  Decree  of  the  former  Sudder  Dewanny  Court,  was  to  be  sent 
down  to  the  Lower  Court,  and  entry  to  be  made  of  it  in  the  register  of  the  Lower 
Court,  and  execution  sued  out  there.  Every  reason  of  policy  which  induced  the 
Legislature  to  require  that  execution  to  be  issued  within  three  years  was,  pre- 
sumably, as  operative  after  the  amalgamation  of  the  Courts  as  it  was  before  that 
event.  Accordingly,  one  of  the  learned  Judges  who  decided  the  case  now  under 
appeal,  has  admitted  that  his  construction  involved  consequences  "absurd"  in 
themselves,  and,  presumably,  contrary  to  the  intention  of  the  Legislature.  He 
felt,  however,  bound  by  the  words  "  Courts  established  by  Royal  Charter."  It 
seems  to  their  Lordships,  considering  the  date  and  history  of  the  Limitation  Act, 
No.  VIII.  of  1859,  that  the  High  Court  of  Madras,  and  tlie  High  Court  of  Bengal 
in  its  decision  of  the  12th  of  June,  1871,  were  warranted  in  holding  that  the  High 
Courts,  though  unquestionably  "  Courts  established  by  Royal  Charter,"  in  the  broad 
and  general  sense  of  the  term,  were  not  when  exercising  their  appellate  jurisdiction 
from  the  Mofussil  Courts,  such  Courts  within  the  meaning  of  Act,  No.  XIV.  of  1859. 

There  remains  the  difficulty  occasioned  by  the  use  of  the  words  "  such  Court," 
which  has  been  adverted  to  in  some  of  the  Indian  cases.  But  if  those  words  [488] 
be  held  to  import  the  Court  issuing  the  process  of  execution,  i.e.,  the  Zillah  Court, 
the  difficulty  would  equally  have  applied  to  the  Decree  of  the  former  Sudder  Court, 
which,  not  being  the  Decree  of  a  Court  established  by  Royal  Cliarter,  would  have 
been  subject  to  no  rule  of  limitation.  It  seems  necessary  to  construe  the  words 
"  such  Court  "  as  meaning  "  any  Court  not  established  by  Royal  Charter  within 
the  meaning  of  the  Act."  On  the  whole,  therefore,  though  it  is  to  be  regretted  that 
the  Indian  Legislature  did  not,  upon  the  amalgamation  of  the  Courts,  provide 
more  precisely  for  the  application  of  the  Limitation  Act,  and  possibly  of  other 
Statutes  to  the  new  Court,  their  Lordships  are  of  opinion,  that  the  first  question 
ought  to  be  determined  in  accordance  with  the  rulings  of  the  High  Court  of  Madras, 
and  the  Full  Bench  of  the  High  Court  of  Bengal.  The  sound  and  convenient  rule  is 
undoubtedly  that  the  Court  which  has  to  execute  the  Decree  of  the  High  Court, 
should  be  governed  by  the  rules  which  govern  the  execution  of  its  own  Decrees,  and 
their  Lordships  do  not  feel  constrained  by  the  words  of  the  Statutes  or  of  the  Letters 
Patent   to  adopt  the  contrary  construction. 

If  this  be  .so,  the  consideration  of  the  second  question  is  not  necessary  for  the 
determination  of  this  appeal;  since  it  is  admitted,  that  the  period  of  three  years, 
if  calolated  from  the  date  of  the  Decree  of  the  High  Court,  had  expired  before 
the  application  for  execution  was  made. 

Nor,  indeed,  is  the  general  question,  upon  which  there  have  also  been  conflicting 
decisions  in  India,  of  much  practical  importance;  since  it  is  admitted,  that  the 
date  from  which  the  three  years  are  to  be  calculated  is  the  date  of  the  Decree  of  the 
appellate  Court ;  [489]  whetlier  that  Decree  is  to  be  treated  as  the  Decree  to  be 
executed  ;  or  the  appeal  of  which  it  is  the  termination  is  to  be  deemed  "  a  proceeding 
taken  to  keep  the  original  Decree  in  force."     That  an  appeal  prosecuted  to  a  Decree 
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would  be  such  a  proceeding  is  shown  both  by  the  judgment  of  the  Full  Bench 
delivered  by  Chief  Justice  Peacock,  in  the  case  of  Jii//rv  Doss  (Jossain  v.  Cliiittdrr 
Seekur  Buttaclia.rjee,  (7th  AV.R.,  p.  521);  and  also  liy  tlic  Judgment  of  this  Board, 
delivered  by  Ix)rd  Cairns,  in  the  case  of  Maliarajali  Dlneni'j  Mtihtah  C/iand, 
BaJiadoor  v.  Balram  Singh  (13  Moore's  Ind.  A|ip.  Cases,  pp.  479,  488). 

The  state  of  the  Indian  authorities  upon  the  general  question  seems  to  be  this. 
In  the  case  before  us,  the  Higii  Court  obviously  proceeded  on  the  principle,  tiiat  a 
simple  decree  of  affirmance  did  not  so  incorporate  the  mandatory  part  of  the  original 
Decree  as  to  make,  for  all  purposes,  the  Decree  of  the  appellate  Court  the  sole  Decree 
to  be  executed.  And  this  ruling  appears  to  have  been  followed  in  the  case  of 
Chou'dhry  Waited  Alt  v.  Mull  irk  Mai/et  Ali  (6  Ben.  High  Court  Reps.  p.  52),  in  wiiicli 
it  was  ruled  that,  in  order  to  make  the  Decree  of  the  appellate  Court  tiie  final  Decree 
in  the  suit  for  all  the  purposes  of  execution,  it  was  necessary,  that  it  should  have 
decreed  a  material  modification  of  the  original  Decree.  The  rule,  so  expressed, 
seems  open  to  the  objection  of  vagueness.  The  Full  Bench  of  the  High  Court  of 
Hengal,  however,  in  the  decision  of  the  12th  of  June,  1<'^71,  already  referred  to,  has 
I  uled  that,  whether  the  Decree  of  the  Lower  Court  is  reversed,  or  modified,  or 
affirmed,  the  Decree  passed  by  the  appellate  Court,  is  the  final  Decree  in  the  suit; 
and,  [490]  in  the  words  of  Mr.  Justice  Mitter,  "  as  such  the  only  Decree  which  is 
capable  of  being  enforced  by  execution."  And  that  is  in  accordance  with  the 
Madras  decision  already  cited.  Chief  Justice  Scotland's  words  are  "  whether  that 
Decree  be  in  affirmance,  or  reversal,  or  modification  of  the  Decree  appealed  from, 
it  becomes  the  final  Decree  in  the  suit,  and  therefore  the  Decree  enforceable  by 
execution." 

The  function  of  an  appellate  Court  is  to  determine  wliat  Decree  the  Court  below 
ought  to  have  made.  It  may  affirm,  reverse,  or  vary  the  Decree  under  appeal. 
In  the  first  case,  it  leaves  the  original  Decree  standing,  superadding,  it  may  be,  an 
Order  for  the  payment  of  the  co.sts  of  the  appeal,  or  for  interest  on  the  amount 
originally  decreed.  In  the  other  two  cases  it  substitutes  other  relief  for  the  relief 
originally  given. 

In  all  these  cases  the  Decree  of  the  appellate  Court  may  be  regarded  either  as  a 
direction  to  the  Lower  Court  to  make  and  execute  a  Decree  of  its  own  accordingly, 
or  as  an  independent  Decree,  whether  it  is  to  be  executed  by  the  appellate  Court  or  by 
the  Lower  Court.  In  the  latter  case  a  further  question  arises,  viz.,  whether  the 
original  Decree,  if  wholly  affirmed  (or  so  much  of  it  as  has  been  affirmed,  if  it  has 
been  partially  affirmed),  is  to  be  treated  as  merged  or  incorporated  in  the  Decree  of 
the  appellate  Court  as  the  sole  Decree  capable  of  execution,  or  whether  both  Decrees 
ishould  be  treated  as  standing,  execution  being  had  on  each  in  respect  of  what  is 
enjoined  by  the  one,  and  not  expressly  enjoined  by  the  other. 

In  this  Countrv  tlie  nature  and  effect  of  a  Decree  on  appeal  would  seem  to  vary 
according  to  the  [491]  nature  of  the  Decree  under  appeal,  the  constitution  of  the 
appellate  Tribunal,  the  proceedings  in  appeal,  and  the  fact  whether  the  record  or 
merely  a  transcript  is  brought  up.  The  determination,  however,  of  the  question 
before  their  Lordships  must  depend  on  the  provisions  of  the  Indian  Code  of  Pro- 
cedure. It  is  clear  that,  under  that  Code,  whatever  Decree  is  executed,  is  to  be 
executed  by  the  Lower  Court,  in  which  the  record  remains,  or  to  which  it  is  to  be 
returned. 

But  sections  360,  361,  and  362  (a),  which  prescribe  the  form  of  the  Decree  of  the 

{a)  "  Section  360.  The  Decree  of  the  appellate  Court  shall  bear  date  the  day  on 
which  the  judgment  was  passed.  It  shall  contain  the  number  of  the  suit,  the  names 
and  descriptions  of  the  parties.  Appellant  and  Respondent,  and  the  memorandum 
of  appeal,  and  shall  specify  clearly  the  relief  granted  or  other  determination  of  the 
appeal.  It  shall  also  state  the  amount  of  co.sts  incurred  in  the  appeal,  and  by  what 
parties  and  in  what  proportions  such  costs  and  the  costs  in  the  original  suit  are  to 
h&  paid. 

"  Section  361.  A  copy  of  the  Decree  or  other  Order  disposing  of  the  appeal, 
certified  by  the  appellate  Court  or  the  proper  Officer  of  such  Court,  and  sealed  with 
the  seal  of  the  Court,  shall  be  transmitted  to  the  Court  which  passed  the  first  Decree 
in  the  suit  ajipealed  from,  and  shall  be  filed  with  the  original  proceedings  in  the 
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appellate  Court,  direct  a  copy  of  it  to  be  entered  on  the  Register,  and  treat  that 
Decree  as  a  Decree  to  be  executed,  seem  to  exclude  the  notion  that  it  is  a  mere 
direction  to  the  Lower  Court  to  pass  and  execute  a  certain  Decree. 

[492]  If  the  question  were  res  integra,  their  Lordships  would  incline  to  the 
view  taken  by  the  Judges  of  the  High  Court  in  the  present  case,  viz. :  that  the  execu- 
tion ought  to  proceed  on  a  Decree,  of  which  the  mandatory  part  expressly  declares 
the  right  sought  to  be  enforced.  Considering,  however,  that,  for  the  reasons  already 
"iven,  the  question  is  not  of  much  practical  importance,  their  Lordsliips  will  not 
express  dissent  from  the  rulings  of  the  Madras  Court,  and  of  the  Full  Bench  of  the 
Bengal  Court,  further  than  by  saying,  that  there  may  be  cases  in  which  the  appellate 
Court,  particularly  on  special  appeal-,  might  see  good  reasons  to  limit  its  decision 
to  a  simple  dismissal  of  the  appeal,  and  to  abstain  from  confirming  a  Decree 
erroneous  or  questionable,  yet  not  open  to  examination  by  reason  of  the  special  and 
limited  nature  of  the  appeal.  Their  Lordships  may  further  suggest  that  in  all 
cases  it  may  be  expedient  expressly  to  embody  in  a  Decree  of  affirmance  so  much 
of  the  Decree  below  as  it  is  intended  to  affirm,  and  thus  avoid  the  necessity  of  a 
reference  to  the  superseded  Decree. 

From  a  passage  in  the  judgment  of  Mr.  Justice  Mitter,  already  referred  to,  it 
appears  to  have  been  decided  in  India,  that  what  are  there  termed  "  the  Decrees  of 
the  Privy  Council,"  are  not  subject  to  any  law  of  limitation.  That  question  is  not 
befoi-e  their  Lordships  ;  and  if  it  ever  arises,  umst  be  determined  on  its  own  merits. 

The  ground  of  the  decision  seems  to  have  been,  that  the  Order  of  Her  Majesty 
in  Council  being  an  act  done  by  virtue  of  Her  prerogative,  it  was  not  competent 
to  the  Indian  Legislature  to  limit  the  time  within  which  that  Order  could  be 
enforced.  [493]  Their  Lordships  desire  to  say,  that  they  are  not  prepared,  without 
full  argument  and  consideration,  to  accept  this  ruling  as  correct.  Should  the 
question  ever  be  brought  here,  it  will  have  to  be  considered,  whether  the  Order  in 
Council,  which  is  not,  properly  speaking,  the  Decree  of  a  Court,  but  an  Order  of  Her 
Majesty  made  on  the  recommendation  of  a  Committee  of  Her  Privy  Council,  does 
more  than  prescribe  what  shall  be  the  final  Decree  in  the  cause,  leaving  it  to  be 
executed  by  the  ordinary  process  of  the  Courts  in  India.  It  may  well  thus  finally 
ascertain  and  define  the  rights  of  the  parties  without  relieving  them  from  the 
obligation  imposed  upon  them  by  the  general  law  of  enforcing  those  rights  with  due 
diligence, — a  matter  with  which  the  prerogative  has  no  concern. 

The  result  of  what  has  been  said  is,  that  the  determination  of  this  appeal  must 
depend  on  the  third  question,  viz.,  whether  any  proceeding  sufficient  to  keep  the 
Decree  in  force  within  the  meaning  of  the  20th  section,  was  had  between  the  8th 
of  June,  1863,  and  the  22nd  of  April,  1867,  the  date  of  the  application  for  execution. 
It  has  been  argued,  that  the  presentation  of  the  petition  of  appeal  to  England,  was 
"  such  a  proceeding,"  and  that  the  period  of  limitation  was  to  be  calculated  from  the 
9th  of  May,  1866,  when  that  petition  was  finally  dismissed. 

It  was  further  argued,  that  the  filing  by  the  Appellants  of  the  petition  con- 
senting to  the  Respondent's  application  for  further  time  to  prosecute  his  appeal 
was  "  such  a  proceeding,"  and  that  the  time  was  to  be  calculated  from  the  date  of 
that  petition  (the  8th  of  April,  1864),  or  from  the  4th  of  October,  1865,  when  the 
two  months  granted  expired.  Their  Lord-[494]-ships  are  of  opinion,  that  there  is 
no  ground  for  the  first  contention  ;  that' the  Respondent's  petition  of  appeal,  being 
a  proceeding  taken  in  order  to  destroy  the  Decree,  cannot  of  itself  be  treated  as  a 
proceeding  to  keep  it  in  force ;  and  in  this  opinion  they  are  supported  by  all  the 
Indian  authorities  cited,  except  the  observations  of  Mr.  Justice  HoUoway  in  the 
Madras  case.  It  is,  however,  admitted,  that  had  the  appeal  to  England  been  allowed, 
the  present  Appellants,  being  Respondents  to  it,  and,  as  such,  supporting  the  Decrees, 

suit,  and  an  entry  of  the  judgment  of  the  appellate  Court  shall  be  made  in  the 
original  register  of  the  suit. 

"  Section  362.  Application  for  execution  of  the  Decree  of  an  appellate  Court 
shall  be  made  to  the  Court  which  passed  the  first  Decree  in  the  suit,  and  shall  be 
executed  by  that  Court,  in  the  manner  and  according  to  the  rules  herein  before 
contained  for  the  execution  of  original  Decrees." 
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would  liiive  been  entitled  to  sue  out  execution  at  any  time  within  tliree  years  at 
least  after  the  final  dismissal  of  that  appeal. 

The  apjieal,  it  is  true,  never  was  allowed,  l)ut  during  the  period  between  the 
date  of  the  presentation  of  tiie  petition  and  that  of  its  dismissal,  the  allowance  of 
the  appeal  depended  on  the  Uespondents'  louipliance  with  the  rules  wiiich  regulate 
the  admission  and  allowance  of  ai)peals  to  Kiiglaiid  ;  and  the  Appellants  had  a  rigiit 
to  intervene  and  see  that  there  was  a  compliance  witli  these  rules,  ])arlicularlv  with 
such  of  them  as  relate  to  securitj-,  and,  in  the  event  of  non-com|)liance,  to  insist  on 
the  dismissal  of  the  petition.  In  their  Lordsliips'  opinion  tliere  is,  in  this  case, 
sufficient  evidence  that  the  Appellants  did  so  intervene.  The  petition,  Ijy  which  thev 
consented  to  the  application  fur  two  months'  further  time,  is  pregnant  evidence  of 
this  fact  ;  for  unless  they  had  then  been  active  parties  to  the  proceedings  their 
consent  would  have  been  unnecessary.  Their  Lordships,  therefore,  though  they 
would  have  been  glad  to  have  had  fuller  evidence  of  what  was  actually  done  in  this 
matter,  have  come  to  the  conclusion,  that  there  was,  at  that  time,  such  a  contestatio 
between  the  parties  [495]  touching  the  allowance  of  the  appeal  to  England,  as 
suffices  to  bring  this  case  within  the  principle  laid  down  by  Lord  Cairns  in  the  case 
of  MaJuiraja/i  Dheeraj  Mahtab  Charut,  bahndotn-  v.  Ihilram  Siiiyh  (\'.\  Moore's  Ind. 
App.  Cases,  p.  479)  already  referred  to,  and  to  relieve  their  Lordships  from  the 
necessity  of  depriving  the  Appellants  of  the  fruits  of  what  appear  to  be  just 
Decrees  by  the  application  of  the  Act  of  Limitation. 

Their  Lordships,  therefore,  will  humbly  advise  Her  Majesty  that  this  apjieai 
ought  to  be  allowed  ;  that  the  Orders  of  the  Zillah  Judge  and  of  the  High  Court  ouglit 
to  be  reversed  :  and  that  the  A[)pellants  ought  to  be  declared  entitled  to  sue  out 
execution  of  the  Decrees,  and  to  recover  also  the  costs  of  the  proceedings  in  execu- 
tion in  both  the  Indian  Courts.     They  will  also  be  entitled  to  the  costs  of  this  appeal. 


[496]  MUSSUMAT  BUHUNS  KOWUR,     Appe.Uant ;  LALLA  BUHOOREE  LALL, 
and  JOKHEE  \.M.U—Responden.ts*  [Jan.   24,   1872]. 

On  appeal  from  the  Ilig]h  Court  af  Judicature,  at  Fort  William  in  Bengal. 

A  Purchaser  of  the  equity  of  redemption  sold  in  execution  of  a  Decree,  who  had 
obtained  a  certificate  as  Purchaser,  under  sect.  259  of  the  Code  of  Civil 
Procedure,  Act,  No.  VIII.  of  1859,  brought  a  suit  for  redemption  and  posses- 
sion against  the  usufructory  Mortgagee  under  a  Deed  of  zur-i-peshgee  (usu- 
fructory  mortgage).  Held  (reversing  the  Decree  of  the  High  Court),  that  the 
Act.  No.  VIII.  of  1859,  was  simply  a  Code  of  Procedure,  not  aft'ecting  existing 
law,  and  that  the  fact  of  the  Plaintiff's  title  being  certified  as  Purchaser  was 
not  conclusive  by  sect.  260  of  that  Act,  to  debar  the  Defendant  who  was  in 
possession  from  pleading,  that  he  was  the  real  Purchaser,  and  that  the  Pur- 
chase was  made  benamee  for  him  by  the  certified  Purcliaser  (as  benamee 
Transactions  are  not  prohibited  by  sect.  260,  or  per  se  illegal),  so  as  to 
ascertain  the  title  of  the  certified  Purchaser. 

Semble:  Sect.  260  is  confined  to  a  suit  brought  against  a  certified  Purchaser, 
and  does  not  embrace  a  suit  In-ought  bv  him  against  a  party  in  pos.ses8ion 
[14  Moo.  Ind.  App.  524,  525]. 

The  question  raised  in  this  case  was  whether,  under  sections  259  and  260  of 
Act.  No.  VIII.  of  1859  (a),  [497]  the  Code  of  Civil  Procedure,  in  a  suit  brought  by 
the   certified   Purchaser   to   redeem   certain   mortgaged   lands,   the   Defendant,  the 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 

(«)  The  sections  above  referred  to  are  as  follows;  — 

259.  "  After  a  sale  of  inmiovable  property  shall  have  become  absolute  in  manner 
aforesaid,  the  Court   shall  grant    a   certificate  to  the  person   who   may  have  been 
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Mort"a^'oo  in  possossioii,  was  entitled  to  set  up  as  a  bar  to  the  suit  a  plea  that, 
although  the  Plaintiff  was  in  fact  such  certified  Purchaser,  yet  he  had  made  the 
purchase  benaniee,  on  behalf  of  the  Defendant,  and  was,  therefore,  not  entitled 
to  sue. 

The  circumjstances,  out  of  which  the  suit  which  raised  this  question  arose,  were  as 
follows:  — 

In  the  year  1844,  one  Motee  Soondery  Dassee,  as  Proprietress  of  Talook  Doondhur, 
executed  a  zur-i-peshgee,  or  usufructuary  mortgage,  of  her  Talook  to  Brij  Lall 
Opadhia,  the  Husband  of  the  Appellant,  since  deceased,  under  which  he  obtained 
possession,  which  after  his  death  the  Appellant  retained. 

In  January,  1847,  Brij  Lall  Opadhia  and  another  obtained  a  money  decree  in 
respect  of  a  different  loan  transaction  personally  against  Motee  Soondery  Dassee  for 
a  sum  of  upwards  of  Rs.  16,000. 

One  Ajoodhia  Persaud  had  obtained  a  Decree  against  Brij  Lall  Opadhia,  and 
interest  of  the  Decree-holder  was  jmrchased  by  Gunga  Persaud  Tewary,  as  the  Appel- 
lant contended,  on  behalf  of  the  Debtor,  Brij  Lall  Opadhia. 

Gunga  Persaud  Tewary  having  sued  out  execution  in  liis  own  name  of  his  pur- 
chased Decree  against  the  interest  of  Brij  Lall  Opadhia  in  tlie  money  Decree  obtained 
by  him  against  Motee  Soon-[498]-der_v  Dassee,  the  latter  was,  on  the  21st  of  January, 
18G1,  sold  in  execution,  to  the  Respondent,  Lalla  Buhooree  Lall,  for  the  sum  of  Rs. 
1000. 

AL  the  time  of  the  sale  the  Respondent,  Lalla  Buhooree  Lall  declared  that  he  pur- 
chased on  his  own  account,  and  an  Order  issued  giving  him  a  certificate  accordingly, 
and  afterwards  on  the  10th  of  July,  1863,  on  his  application  another  Order  was  issued 
for  thir  substitution  of  his  name  for  that  of  Brij  Lall  Opadhia  to  enable  him  to  proceed 
to  execution  against  the  Debtor's  property. 

On  the  16th  and  24th  of  July,  1863,  on  the  application  of  Lalla  i.uhooree  Lall, 
Orders  for  the  attachment  of  Talook  Doodhur  issued  from  the  Judge's  Court,  and  by 
anotijer  Order  of  the  29th  of  August,  1863,  the  sale  of  tliat  Talook  was  fixed  for  the 
5th  of  October,  on  which  day  the  sale  took  place,  and  the  Talook  was  sold  to  the  Re- 
spondent, Lalla  Buhooree  Lall,  as  the  highest  bidder  for  Rs.  9500. 

On  the  11th  of  December,  1863,  the  Judge  ordered  that  a  certificate  should  be 
granted  to  Lalla  Buhooree  Lall,  according  to  the  terms  of  section  259  of  Act,  No.  VIII. 
of  1859.  And  on  his  subsequent  application  for  possession  in  December,  1865,  an 
Order  for  possession  was  passed,  and  the  Ameen  charged  with  that  duty  reported  that 
he  had  given  him  possession  on  the  10th  of  March,  1866. 

On  the  5th  October,  1866,  the  present  suit  was  instituted  by  the  Respondents, 
Lalla  Buliooree  Lall  and  Jokhee  Lall  (who  was  a  sharer  in  the  first  Respondent's  pur- 
chase), against  the  Appellant  and  others.  The  plaint  wa.s  framed  simply  as  one  for 
redemption  of  the  mortgaged  Talook  Doodhur,  and  alleged,  that  the  mortgage  debt 
had  been  already  [499]  satisfied  by  the  usufruct,  and  offered,  if  tliis  should  not  be  so, 
to  pay  any  balance  remaining  due. 

So  far  as  concerned  the  question  of  law  raised  by  the  appeal,  the  Appellant,  as 
principal  Defendant,  by  her  answer  pleaded,  that  the  Respondent,  Lalla  Buliooree 
Lall,  had  purchased  benamee  on  behalf  of  her  Husband,  whose  Mookhtar  she  alleged 
he  was. 

Evidence  was  taken  upon  the  question  of  fact  raised  by  the  first  issue,  viz.  ;  — 
whether  Lalla  Buhooree  Lall  was  the  actual  or  nominal  Purchaser. 

The  Principal  Sudder  Aineen  of  Zillah  Gya  (Moulvie  Itrut  Hossein),  by  his  judg- 
ment, dated  the  3rd  of  June,  1867,  held,  upon  the  evidence,  that  it  was  satisfactorily 
proved,  that  the  Respondent,  Lalla  Buhooree  Lall,  was,  in  fact,  the  Mookhtar  of  Brij 

declared  the  Purchaser  at  such  sale,  to  the  effect  that  he  has  purchased  the  right, 
title,  and  interest  of  the  Defendant  in  the  property  sold,  and  such  certificate  shall  be 
taken  and  deemed  to  be  a  valid  transfer  of  such  right,  title,  and  interest." 

260.  "  The  certificate  shall  state  the  name  of  the  person  who  at  the  time  of  sale  is 
declared  to  be  the  actual  Purchaser,  and  any  suit  brought  against  tlie  certified 
Purchaser  on  the  ground,  that  the  purchase  was  made  on  behalf  of  another  person 
not  the  certified  Purchaser,  though  by  agreement  the  name  of  the  certified  Purchaser 
was  used,  shall  be  dismissed  with  costs." 
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Lall  Opadhiii,  that  the  latter  was  the  actual  Purchaser  of  tlie  .'^A  annas  sluire,  aud 
that  the  Respondent  was  only  tlie  nominal  Purchaser  ;  and  that  the  Aiipeliant  was  not 
prevented  by  anything  contained  in  the  ■260th  section  of  the  Act,  No.  VIII.  of  185"J, 
from  setting  up  her  defence  to  the  suit  of  the  nominal  Purciiaser,  and  thai  iiiasniuch 
as  the  purchase  of  the  property  in  dispute  by  Urij  Lall  Opadhia  had  been  proved,  the 
suit  for  possession  of  the  property  by  the  Respondent,  Lalla  Huhooree  Lall,  the 
nominal  Purchaser,  was  not  admissible,  and  ordered  the  suit  to  be  dismissed 
with  costs.  ^     , 

The  Respondents  appealed  to  the  High  Court  and  in  their  grounds  of  ap])eal, 
stated,  first,  that  under  sect.  260  of  Act,  No.  VIII.  of  1859,  aud  C.  0.,  dated  the  2'.)tli 
of  July  of  the  same  year,  the  allegation  in  the  answer,  of  purchase  in  a  fictitious  name 
was  inadmissible;  that  the  actual  Purchaser  was  the  person  whose  name  was  inserted 
in  the  certificate;  [500]  and  that  it  was  contrary  to  law  aud  e(iuity  to  contend  that 
the  plaintitl's  were  nominal  purchasers.  Secondly,  that  the  reference  made  to  the 
decision,  dated  19th  of  August,  1866,  relating  to  the  case  of  Koouj  Ueharee  Lall  by 
the  Principal  Sudder  Ameen  in  his  judgment  as  an  authority  was  wrong,  that 
decision  relating  to  a  contention  regarding  an  auction  sale  of  jiroperty  under  tlie 
provisions  of  section  2"2  of  Act,  No.  I.  of  18.'55.  Thirdly,  that  the  jiurport  of  the 
decision  of  the  3rd  of  February,  1866,  had  been  misunderstood  bv  the  Principal 
Sudder  Ameen,  as  in  that  decision  the  principle  laid  down  was,  that  if  the  (lerson 
who  obtained  the  certificate  brought  a  suit  for  possession,  or  any  action  brought 
against  him  on  the  ground  of  ejection  by  him,  then,  in  either  case,  he  should  have 
the  benefit  of  the  rule  laid  down  in  section  260,  of  Act,  No.  VIII.  of  1859;  and 
fourthly,  that  the  onus  of  the  proof  rested  with  the  principal  Defendant,  who  alleged 
herself  to  represent  the  real  Purchaser ;  and  that  the  Court  below  had  not  disposed 
of  that  point. 

The  hearing  of  that  appeal  took  place  on  the  16th  of  July,  1868,  before  a 
Division  Bench  of  the  High  Court,  consisting  of  the  Judges  Bayley  and  Macpher-son, 
when  the_v  reversed  the  Decree  of  the  Principal  Sudder  Ameen,  and  remanded  the 
suit,  directing  accounts  to  be  taken  between  the  Plaintiff,  the  Respondent,  Lalla 
Buhooree  Lall,  as  representing  the  Mortgagor,  and  the  Appellant  as  representing 
the  Mortgagee.  The  judgment  of  the  Court,  delivered  by  Mr.  Justice  Macphorson, 
stated  that,  as  regarded  the  question  of  fact,  they  had  arrived  at  the  same  conclusion 
as  the  Lower  Court,  that  the  Respondent,  Lalla  Buhooree  Lall,  was  not  the  real  Pur- 
chaser of  the  share  at  the  sale,  in  execution  of  the  Decree,  but  [501]  that  the  purchase 
thereof  was  made  by  the  late  Brij  Lall  Opadhia  in  the  Respondent,  Lalla  Buhooree 
Lall's  name.  It  then  stated,  that  the  question  of  law  was  one  of  greater  difficulty, 
and  one  that  had  never  previously  been  decided ;  and  after  referring  to  a  case  under 
sect.  36  of  Act,  No.  XL  of  1859,  and  remarking  that  that  section 
was,  in  sub.stance,  similar  to  sect.  260  of  Act.  No.  VIII.  of  1859,  the 
judgment  proceeded: — "Section  36  of  Act,  No.  XI.  of  1859,  provides, 
that  ■  any  suit  brought  to  oust  the  certified  Purchaser,  on  the  ground 
that  the  purchase  was  made  on  behalf  of  another  person,  not  the  certi- 
fied iPurchaser,  shall  be  dismissed  with  costs.'  A  question  similar  in  many 
respects  to  the  one  now  before  us  arose  under  that  section,  some  time  ago,  before 
Mr.  Justice  Seton  Karr  and  myself.  The  main  difference  in  the  position  of  the 
parties  is,  that  in  that  case  the  certified  Purchaser  had,  in  the  first  instance,  got 
possession,  and  was  subsequently  ousted  by  the  Defendants,  who  pleaded  that  they 
were  the  real  Purchasers,  though  the  name  of  the  certified  Purchaser  had  been  used. 
We  decided  (so  far  as  this  point  was  concerned)  in  favour  of  the  certified  Purchaser. 
being  of  opinion,  that  '  the  fact  that  the  Plaintiff  is,  by  reason  of  what  has  occurred. 
obliged  to  come  into  Court  to  recover  possession,  does  not,  as  it  seems  to  us,  alter 
the  position  of  the  parties  so  as  in  any  way  to  deprive  the  Plaintiff  of  any  benefit 
which  he  might  have  had  under  section  36,  if  this  suit  had  been  brought  against  him 
as  Defendant  to  oust  him,  the  certified  Purchaser,  on  the  ground  that  the  purchase 
was  made  on  behalf  of  another  person,  not  the  certified  Purchaser.'  Jadub  Ram 
Deb  v.  Ram  Loc/iutv  Miuhick  (5  W.R.,  56).  [502]  The  opinion  thus  expressed  bv 
us  appears  to  me  still  to  be  right,  and  if  it  is,  it  is  applicable  eiiually  to  the  present 
case,  making  every  allowance  for  the  difference  existing  in  the  circumstances  under 
whicli  the  parties  respectively  appear  in  Court.  It  seems  to  me,  that  the  object  of 
the  section  260,  which,  as  has  been  decided,  is  to  prevent  disputes  between  a 
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certified  Purchaser  and  a  person  elaimiag  that  the  certified  Purchaser  purcliased 
benamee  for  liini,  would  be  defeated  if  the  Defendant  could  make  use  of  these  facts 
bv  way  of  defence,  which  she  could  not  make  use  of  in  order  to  prove  her  case,  if  she 
came  liefore  the  Court  as  Plaintiff.  In  the  yiew  of  the  law  which  I  take,  it  is  clear, 
that  the  Plaintiffs,  as  the  Purchasers  of  the  equity  of  redemption,  which  was  iu 
Motee  Soondery  Dassee,  are  entitled  to  redeem  the  zur-i-peshgee  mortgage  and  to 
recover  possession,  if  it  appears,  upon  taking  the  accounts,  that  the  whole  mortgage 
debt  has  been  liquidated.  With  his  declaration,  we  remand  the  case  to  the  Lower 
Court  to  take  the  accounts.  If,  upon  taking  the  accounts,  a  balance  still  appears 
to  be  due  to  the  Defendants,  the  representatives  of  the  Mortgagee,  the  Plaintiffs, 
will  be  entitled  to  possession,  if  they  deposit  the  money  in  Court  within  one  mouth 
from  the  date  on  which  such  balance  is  declared  by  the  Lower  Court.  The  costs  of 
this  appeal  and  those  incurred  in  the  Lower  Court,  heretofore,  will  depend  upon  the 
result  of  the  remand.  The  Plaintiffs,  however,  will  not  in  any  event  recover  costs, 
unless,  upon  taking  the  accounts,  it  appears  that  the  mortgage  debt  had  been  paid 
in  full  before  the  present  suit  was  instituted  "  (see  case  10,  W.K.  Civil  Rulings,  16^). 

[503]  The  Appellant  applied  for  a  review  of  judgment,  on  the  following  grounds: 
— First,  that  the  interpretation  put  by  the  High  Court  on  sect.  260,  of  Act,  No.  VIII. 
of  1859,  was  erroneous,  that  section  applying  only  to  a  suit  of  a  Plaintiff',  lirought 
against  the  certified  Purchaser,  on  the  ground  that  the  purchase  was  made  benamee 
for  the  Plaintiff.  Second,  and  that  section  260  did  not  preclude  the  Defendant 
from  opposing  the  Plaintiff's  claim  on  the  ground,  that  he  had  no  right  to  bring  the 
action,  he  being  a  party  having  no  beneficial  interest  whatever  in  the  property; 
third,  that  the  Plaintiff  was  bound  to  prove  that  he  had  a  beneficial  interest  in  the 
subject  matter  of  the  suit,  and  that  the  High  Court  in  concurrence  with  the  Lower 
Court,  found  that  the  Plaintiff  was  but  a  Benameedar  for  the  Defendant;  fourth, 
that  the  unreported  decision  of  the  Court,  dated  19th  August,  1864,  was  in  favour 
of  the  Defendants'  contention  ;  and  if  tlie  Court  doubted  the  correctness  of  that 
ruling,  as  also  of  the  other  rulings  quoted,  the  Court  should  have  referred  the  case 
to  a  Full  Bench  ;  and  lastly,  that  the  Court  ought  not  to  have  remanded  the  case  to 
the  Lower  Court  with  the  directions  contained  in  its  decretal  Order,  without  dis- 
posing of  the  second  and  third  issues  raised  in  the  Court  below;  and  upon  troth  of 
which  issues  the  Principal  Sudder  Ameen  found,  that  the  suit  of  the  Plaintiff'  could 
not  be  sustained. 

The  Justices  Bayley  and  Macpherson  made  an  Order  on  this  petition  referring 
the  case  to  a  Full  Bench  of  the  High  Court,  which  Order,  after  referring  to  two 
former  judgments  of  the  19th  August,  1864,  in  special  appeal.  No.  231  of  1864.  and 
of  the  7th  July,  1863,  in  regular  appeal,  No.  55  of  1862,  [504]  and  stating  that  the 
same  appeared  to  be  in  conflict  with  their  judgment,  sought  to  be  reviewed,  stated, 
as  follows: — "  The  point  referred  to  is  this — A  Purchaser  of  immovable  property, 
sold  in  execution  of  a  Decree,  having  obtained  a  certificate  under  sect.  259,  of  Act, 
No.  VIII.  of  1859,  and  having  instituted,  a  suit  to  recover  possession  of  the  property 
purchased  by  ejecting  the  person  who  is  in  possession,  is  the  latter  (the  Defendant 
in  the  suit)  debarred,  by  the  terms  of  sect.  260,  from  pleading,  that  although  the 
Plaintiff  is  the  certified  Purchaser,  he  did  not  purchase  in  his  own  behalf,  but 
merely  on  tehalf  of,  and  benamee  for,  the  Defendant,  and  is,  therefore,  not  entitled 
to  recover  possession?  If  the  Defendant  is  not  barred  we  must  grant  a  review  of 
judgment.  But  if  the  Defendant  is  barred,  the  present  application  will  be  rejected 
by  us." 

The  hearing  of  the  case  on  review  on  the  above  point  took  place  on  the  9th  of 
September,  1868,  before  the  full  Bench  of  the  High  Court,  consisting  of  the  Chief 
Justice,  Sir  Barnes  Peacock,  and  the  Justices,  Bayley,  Jackson,  Macpherson,  and 
Glover,  when  Mr.  Justice  Jackson  differing  from  the  other  Judges  of  the  Court,  who 
were  agreed,  separate  judgments  were  delivered  by  the  Chief  Justice  (e.\;pressiug  the 
opinion  of  the  majority)  and  by  the  dissentient  Judge,  Mr.  Justice  Jackson. 

The  judgment  of  the  Chief  Justice  was  in  these  terms  :—"  I  am  of  opinion,  that 
the  Defendant  is  debarred  Ijy  Act.  No.  VIII.  of  1859  from  setting  up  the  defence 
mentioned  in  the  question,  unless  the  Defendant  is  in  possession,  under  circumstances, 
■which  amounted  to  a  transfer  to  him  of  the  title  which  the  Plaintiff  derived  from  the 
purchase.  I  do  not  mean  [505]  to  say,  that  he  is  debarred  simply  by  sect.  260.  He 
is,  in  my  opinion,  debarred  by  the  general  provisions  of  the  Act,  "of  which  the  provi- 
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sions  of  sect.  260  must  be  looked  at,  in  ai  riviiit;  at  u  just  oouclusion  as  to  wliat  were 
the  real  intentions  of  the  Legislature.      Section   'Ju'.)  of  Act,  No  VIll..  of   185;t,  de- 
clares, that  the  certificate  of  purchase  shall  lie  deemed  a  valid  transfer  to  the  Pur- 
chaser of  the  right,  title,  and  interest  of  tiie  judgment-Debtor  i  the  Act   declares, 
that  the  Purchaser  shall  be  put  into  possession  of  the  iiroperty  ;  and  sections  '.'01  and 
•JG6  inclusive,  point  out  the  mode  in  which  possession  is  to  bo  delivered.     Section 
•260  enacts,  that  any  suit  brought  against  the  certified  Purchaser  on  the  ground  that, 
although  the  name  of  the  Purchaser  was  used,  the  purchase  was  made  on  l>ehalf  of 
another  person,  shall  be  dismissed  with  costs.     Sect.  260  seeni.s  to  assume,  tliat  the 
certified  Purchaser  would  have  possession  delivered  to  him,  and  provides  tliat  he 
is  not  to  be  turned  out  upon  the  ground  that  the  purchase  was  l>enamee.     It  may  be 
admitted,  for  the  sake  of  argument,  that  the  contention  of  tlie  learned  Advocate- 
(leneral  is  correct,  that  there  is  no  distinction   in  tlie  Mofussil  between  legal  and 
equitable  estates.     That,  however,  shows  that,  according  to  sect.  2511,  the  certificate 
amounts  to  a  valid  transfer,  both  in  law  and  in  equity,  of  the  right  and  interest  of 
the  judgment-Debtor  to  the  person  who  is  declared  to  be  the  Purchaser.     It  appears 
to  me,  that  the  object  of  section  260  was  to  prevent  any  incpiiry  Ixitween  tlie  Pur- 
chaser de  facto  and  any  person  on  whose  behalf  he  is  alleged  to  have  purchascKl, 
as  to  whether,  the  purchase  was  made  benamee  or  not.     This  is  consistent  with  the 
case,  Miisxa/ini't  Shurosiitti/  v.   Gopeesooiidei\i/  Daxiiee,  Marshall's  Hen.   App.   Cases, 
p.  423,  and  with  the  cases  of  Miisxiiniat  C/nni(/''/-[506]-"">"''f  l->'d"'/i  v.  Watsffii,  in  tiie 
Sud.  Dec.  for  1858,  p.   1733,  and  of  Ma/iomrd  llafi:  v.  Muulree  Ahdnol  Alee,  Sud. 
Dec.  for  1859,  p.  287.     With  reference  to  the  argument,  that  the  Court  would  be 
assisting  in  carrying  out  a  fraud  if,  in  the  case  put  by  the  question,  it  should  refuse 
to  admit  the  plea  of  the  person  in  possession,  I  apprehend  it  is  clear,  tliat  the  Court 
which  executed  the  Decree  could  not,  at  the  instance  of  the  real  Purchaser,  have 
refused  to  put  the  Benameedar  into  possession,  under  the  provisions  of  sections  261 
to  266,  and  that  the  real  Purchaser  could  not  have  recovered  that  possession  from  him. 
If  so,  I  see  no  j^reater  objection  to  the  Court  putting  him  into  possession  under  an 
execution  in  opposition  to  the  wish  of  the  real  Purchaser.     In  many  cases,  as,  for 
instance,  under  sections  264  and  265,  the  possession  given  to  the  certified  Purchaser 
under  an  execution  is  not  actual,  but  merely  symbolical.     In  such  cases,  it  may  be- 
come necessary  for  the  certified  Purchaser  to  convert  the  symlwlical  possession  into 
actual  possession,  by  means  of  a  suit.     If  the  judgment-Debtor  should,  under  an 
execution  against  himself,  purchase,  in  the  name  of  a  third  person,  an  estate  belong- 
ing to  himself  in  the  possession  of  Ryots,  the  Court  executing  the  Decree  would, 
according  to  sect.  264,  be  bound  to  put  the  certified  Purchaser  into  possession,  by 
fixing  a  copy  of  the  certificate  of  sale  in  some  conspicuous  place  on  the  land,  and 
proclaiming  to  the  Ryots  that  the  right,  title  and  interest  of  the  judgment-Debtor 
had  been  transferred  to  the  certified  Purchaser.     In  such  a  case,  if  the  judgment- 
Debtor  should  induce  the  Ryots  to  continue  to  pay  their  rents  to  him,  instead  of 
paying  them  to  the  certified   Purchaser,  the  possession   delivered  to  the  certified 
Purchaser  under  sect.  264,  [507]  by  the  Court  which  executed  the  Decree,  would  be 
fruitless  if  the  certified  Purchaser  could  not  recover  the  rents  from  the  R_Tots  or  from 
the  judginent>Debtor  ;  so  if  a  judgment-Debtor  should,  under  execution  against  him- 
self, purchase,  in  the  name  of  another  person,  a  debt  due  to  himself  from  a  third 
person,  the  Court,  under  sect.  265,  would  be  bound  to  deliver  the  debt  to  the  certified 
Purchaser,  by  a  written  order  prohibiting  the  judgment-Debtor  from  receiving  the 
debt,  and  his  Debtor  from  making  payment  thereof  to  him.     If,  after  such  delivery 
to  the  certified  Purchaser,  the  judgment-Delitor  should   induce  his  Debtor  to  pay 
the  debt  to  him,  the  delivery  of  the  debt  to  the  certified  Purchaser,  under  sect.  265, 
would  be  useless  to  him,  if  he  could  not  sue  the  judgment-Debtoi',  or  his  Debtor, 
for  the  debt  so  purchased.     If  we  were  to  hold  that  he  could  not  sue,  we  should  be 
converting  the  section  into  a  mere  nullity,  and  the  order  that  the  Creditor  should  not 
receive  the  debt  into  a  command  to  be  disobeyed  at  pleasure.     The  Act  of  Limita- 
tion of  suits  enacts,  that  no  act  for  recovery  of  immoveable  property  shall  be  main- 
tained unless  the  same  is  instituted  within  the  period  of  twelve  years  from  the  time 
when  the  cause  of  action  arose.     Tlie  Act  not  only  bars  the  real  Owner  of  his  remedy, 
but  it  confers  a  title  on  the  opposite  party.     So,  in  the  present  case,  it  appears  to 
me,  that  sections  259  and  260  confer  a  title  upon  the  certified  Purchaser,  which  en- 
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Jit  against  any  one  who  unlawfully  dispossesses  him,  and 


be  held  to  amount  to  a  waiver  of  the  right  which  ho  iiad  gamed  by  hmitation,  and  to 
confer  it  u,,on  the  real  Owner.  In  like  manner,  if  a  Benameedar  should  acknowledge 
the  purchase  to  have  been  niade  benamee,  and  waive  the  right  conferred  upon  him 
bv  sections  2i>9  and  260,  and  give  up  possession  to  the  real  Purchaser  as  the  rightful 
Owner,  such  act  would  probably  amount  to  a  transfer  of  the  title  as  well  as  of  the 
possession  to  the  real  Purcliaser.  In  the  case  oiGunff^r  Gohrud  v.  U^nd  A  ararn, 
which  is  printed  in  the  paper  Book,  and  was  tried  on  the  rth  July,  lb6.3  before  Mi. 
Justice  Jackson  and  Mr.  Justice  Roberts,  the  suit  was  brought  by  the  real  I  urchaser 
not  a"-ainst  the  certified  Purchaser,  but  against  a  person  to  whom  the  certihed 
Purchaser  had  conveyed  the  property  benamee  for  the  real  Purchaser.  Gobmd 
Narain,  the  Defendant,  to  whom  the  certified  Purchaser  had  conveyed  the  estate, 
allowed'  the  real  Purchaser  to  remain  in  possession  nearly  twelve  years,  and  subse- 
quently turned  him  out.  The  case  was,  therefore,  in  effect,  one  simply  between  a 
person  for  whose  benefit  an  estate  had  been  conveyed  to  another  benamee, 
who  after  many  years'  possession  by  the  person  for  whom  he  held  had 
wrongfully     dispossessed     him.  In     the     case     of     Koonj     Behanee     JmR     v. 

Shtihh  khyrath  AH  and  others,  special  appeals  Nos.  231  and  232  of 
1864,  heard  on  the  19th  August,  1864,  before  Justices  Trevor  and  Glover,  the 
Plaint ift"  sued  to  recover  possession  upon  the  gr(nuid,  that  the  Defendants  were 
Mortgagees,  and  that  after  the  expiry  of  the  mort-[509]-gage  they  had  dispossessed 
the  Plaintifi'  of  the  property  covered  by  the  mortgage  and  other  property  held  by 
him  khas.  The  Defendants  set  up,  that  they  had  purchased  at  sales  for  arrears  of 
revenue  in  the  name  of  the  Plaintiff,  and  had  been  in  possession  since  as  Proprietors. 
The  Court  said,  if  the  Defendants'  allegation  be  true,  the  Plaintiff  is  out  of  Court, 
and  they  remanded  the  case  for  trial  as  to  which  of  the  allegations  was  true.  It 
must  be  remarked,  that  the  allegation  of  the  Defendants  was  that  they,  ever  since 
the  purchase  in  the  name  of  the  Plaintiff,  had  been  in  possession  as  Proprietors.  The 
Defendants'  allegation  was  sufficient  to  enable  them  to  prove,  that  notwithstanding  the 
estate  had  been  purchased  in  the  name  of  the  Plaintiff,  he  had  waived  his  right 
and  made  over  the  property  to  the  Defendants  as  Proprietors.  The  case,  Sheetanatli 
Ghose  V.  Madhub  Narain  Roy,  special  appeal,  No.  2090  of  1864  (1  W.R.,  329),  before 
Justices  Kemp  and  Glover,  turned  upon  the  ground,  that  the  benamee  purchase  by 
the  judgment^Debtor  in  the  name  of  a  tliird  party  was  fraudulent  as  against  the 
Creditors  of  the  real  Purchaser.  The  case  was  not  one  between  the  Benameedar  and 
the  actual  Purchaser.  In  the  case  out  of  which  the  question  arose,  the  purchase  was 
of  the  right  of  Mortgagor  to  redeem.  I  yjurposely  abstain  from  using  the  words 
'  equity  of  redemption.'  The  Purchaser  could  not  under  that  purchase  obtain  anything 
more  than  the  symbolical  possession  of  the  right  which  he  purchased.  The  posses- 
sion of  the  Mortgagee  and  of  his  representatives  was  merely  the  possession  of  the 
land  and  of  the  rents  thereof,  and  of  the  right  of  the  Mortgagor.  The  suit  is,  in 
effect,  to  enforce  the  right  of  the  Mortgagor  and  to  redeem  the  mortgage,  and  if  the 
suit  cannot  be  maintained  [510]  on  the  ground  that  the  purchase  was  benamee  for 
the  Mortgagee,  the  provisions  of  sections  259,  260,  and  264  would  be  nugatory.  If 
the  real  Purchaser  is  for  wise  purposes  precluded,  as  in  my  opinion  he  is,  by  section 
260,  from  recovering  the  property  purchased,  from  the  Benameedar,  if  tlie  latter 
is  put  into  actu&l  possession,  there  can  be  no  reason  why  the  law  should  allow  the  real 
Purchaser  by  some  device  to  obtain  actual  possession  and  leave  the  certified  Purchaser 
to  content  himself  with  the  symbolical  possession  in  cases  in  which  any  symbolical 
possession  can  be  given,  or,  in  other  words,  to  leave  him  a  mere  shadow  instead  of  the 
substance.     The  case  is  sent  back  to  tlie  Court  which  referred  it." 

Mr.  Justice  Jackson's  judgment  was  in  these  terms: — "In  this  case  I  have  the 
misfortune  to  differ  from  his  Lordship,  the  Chief  Justice,  and  from  my  other  Col- 
leagues ;  but  I  apprehend,  that  the  doubts  expressed  by  the  two  learned  Judges  who 
iiave  referred  this  case  to  the  full  Bench,  fully  justify  me  in  stating  the  opinion  I 
have  formed,  if  indeed  the  importance  and  the  nature  of  the  case  did  not  make  it 
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imperative  on  me  to  express  the  opinion  I  Iiave  formed,  although  I  liave  the  niis- 
fortinie  to  be  alone  in  holdinj,'  that  opinion."  Tlie  learned  Judf^e  tiieii  stated  the 
(jucstion  as  referred  for  tlie  opinion  of  the  full  Heneh.  and  proeeeded  :  "  This  question, 
I  may  oliserve,  in  the  form  in  wliich  it  is  put,  does  not  appear  to  me  to  raise 
the  whole  of  the  issues  involved  in  the  present  case.  It  might  be  answered  generally 
as  if  the  Defendant  in  possession  was  not  a  Mortgagee  in  jjossession,  but  had  got 
otherwise  into  possession.  I  will  not,  however,  slirink  from  the  true  inijiort  of  the 
question,  and  I  will  only  [511]  observe  tiiat,  although  it  refers  specially  to  sect.  260, 
of  Act,  No.  VIII.  of  IMSi),  yet  fioni  the  course  tlie  argument  has  taken,  it  lias  been 
contended  on  behalf  of  tiie  Plaintiffs  that  the  Defendant  is  out  of  Court,  rather  under 
the  provisions  of  all  the  sections  from  259  to  26i»,  tlian  under  section  260  alone.  I 
understand  the  Plaintiff,  as  the  case  has  been  put  for  him,  to  rely  on  the  express 
title  he  has  acquired  under  section  259,  and  the  symbolical  possession  which  he  has 
obtained  under  the  subsequent  .sections,  rather  than  on  the  (jiiasi  penal  terms  of 
section  260.  There  has  been  some  discussion  as  to  the  character  of  section  260, 
Mr.  Allan  contending,  that  it  was  of  a  remedial  nature.  I  confess,  if  any  rule  of 
construction  is  to  be  resorted  to  other  than  that  founded  on  the  very  wdrds  of  the 
Legislature,  I  should  be  inclined  to  treat  the  section  rather  of  a  penal  than  a  remedial 
nature,  and,  theiefore,  one  not  to  be  construed  over-strictly  again.st  the  Defendant. 
I  under.stand  that  from  the  fusion  of  law  and  equity  which  characterises  the  pro- 
ceedings in  our  Civil  Courts,  the  proceedings  possess  such  a  character  of  elasticity 
as  to  enable  them  to  deal  with  all  the  rights  and  equities  which  arise  in  a  suit.  I, 
therefore,  apjirehend  that  every  circumstance,  and  every  plea,  must  be  fully  con- 
sidered in  order  to  do  justice,  unless  the  cognizance  of  any  particular  jilea,  and  any 
particular  circumstances,  is  expressly  barred  by  legislative  enactment.  I  would 
ask,  is  there  anything  in  the  case  set  up  by  the  Defendant,  before  us,  which  would 
prevent  the  Court  entertaining  it  in  answer  to  the  Plaintiff's  case'!  I  may  possibly 
l)e  told  in  answer  that  there  is  an  imputation  of  fraud  arising  from  the  mere  mention 
of  the  word  '  benamee.'  I  humbly  [512]  think,  that  a  fallacy  lurks  in  the  supposition, 
that  fraud  necessarily  attaches  to  the  use  of  that  word.  The  conditions  of  society  in 
this  Country,  and  the  habits  and  feelings  of  Natives  here,  are  so  different  from  those 
of  the  people  of  European  Countries,  that  I  think,  we  ought  to  guard  ourselves 
against  imputing  motives  of  fraud  to  what  we  find  prevalent  licre,  simply  because  it 
is  not  usual  or  recognized  among  ourselves.  My  own  belief  is,  that  the  benamee 
system  is  not  essentially  one  of  fraud.  I  believe,  that  benamee  arrangements  are 
constantly  resorted  to  by  persons  perfectly  honest,  perfectly  solvent,  and  far  from 
every  expectation  of  insolvency.  No  doubt  serious  frauds  are  frequently  carried 
out  by  the  use  of  the  benamee  .system.  It  may  possibly  be,  that  the  Legislature,  at 
.some  future  time  or  otlv;er.  finding  that  frauds  are  perpetrated  under  tiiat  sy.stem  of 
a  serious  character,  may  absolutely  forbid  benamee  transactions;  and  when  the 
Legislature  have  so  directed,  the  Courts  will  be  bound  to  act  accordingly. 
Up  to  this  time  the  Legislature  have  not  attached  the  taint  of  fraud 
to  benamee  transactions.  I  think  that  there  is,  a  jn-iori,  nothing  to 
hinder  us  from  inquiring  into  and  dealing  with  the  case  set  up  by 
the  Defendant.  Of  course  the  question  remains,  whether  that  ca.se  can 
be  supported  under  sections  259  to  269.  It  appears  to  me,  on  reading  the  whole  of 
those  sections  together,  that  sect.  260  seems  to  be,  and  is,  out  of  place.  It  is  a  portion 
of  substantive  law  inserted  among  various  provisions  of  pure  [)rocedure.  I  have  no 
knowledge  of  the  secret  history  of  the  framing  of  this  Code,  nor  have  I  the  means  of 
ascertaining  what  took  place  in  the  Council  Chamber  when  the  Bill  was  in  Com- 
mittee ;  but  looking  to  the  near  [513]  neighbourhood  of  Acts,  No.  VIII.  and  .XL,  of 
1859,  in  the  Statute  Book,  and  the  circumstance,  that  the  two  Acts  were  at  the  same 
time  under  consideration,  it  may  have  occurred  to  some  one  concerned  in  the  fram- 
ing of  the  Code  that  it  was  very  desirable  to  introduce  this  section  in  Act,  No.  VIII. 
from  the  Sale  law,  where  it  had  stood  for  many  years  previously.  I  am  confirmed 
in  this  view  by  the  fact,  that  no  such  provision  appears  in  the  Code  of  Procedure 
prepared  by  Her  Majesty's  Commissioners.  See  their  1st  Report  (1856)  ci.xsxix. 
Now,  it  appears  to  me,  that  the  provision  corresponding  with  this  .section  in  the  Sale 
law,  viz.,  sect.  36,  of  Act,  No.  XI.  of  1859,  is  very  much  in  its  place.  It  was  enacted 
for  a  rea.son  which  is  very  well  known,  and  taken  in  combination  with  the  other 
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provisions  of  the  Sale  law,  it  affords  ample  security  to  Purchasers.       Under  Act, 
No.  XI.  of  1859,  the  thing  sold  is  the  land,  and  by  sect.  29  the  Collector  is  directed 
to  '  order  delivery  of  possession  of  the  estate  or  share  purchased,  to  be  made  by  re- 
moving any  person  who  may  refuse  to  vacate  the  same,'  and  following  that,  sect. 
36  says:— "'Any  suit  brought  to  oust  the  certified  Purchaser  as  aforesaid  on  the 
ground  tiiat  the  purchase  was  made  on  behalf  of  another  person,  not  the  certified 
Purchaser,  or  on  behalf  partly  of  himself  and  partly  of  another  person,  though  by 
agreement  the  name  of  the  certified  Purchaser  was  used,  shall  be  dismis.sed  with  costs." 
Therefore,  the  value  of  sect.  36,  taken  in  connection  with  sect.  29,  is  apparent.     Tlie 
Purchaser  buys  the  land  and  is  put  into  actual  possession  by  the  Collector,  and  any 
suit  to  ou.st  hiin  on  the  ground  of  benamee,  will  be  dismissed  with  costs.     [514] 
Now,  it  appears  to  me,  that  there  has  been  a  not  aUogether  successful  attempt  to 
engraft  that  provision  of  the  Sale  law  upon  Act,  No.  VIII.  of  1859,  because  as  the 
thfngs  sold  under  that  Act  are  of  many  kinds  and  scarcely  in  a  case  actual  land,  but 
only^the  right,  title,  and  interest  of  the  Defendant,  the  words  '  suit  to  oust  the 
Purchaser  '  would  be  inappropriate,  therefore,  the  words  used  are  '  any  suit  brought 
against  tlW  certified  Purchaser  on  the  ground,  that  the  purchase  was  made  on  behalf 
oF  another  person  not  the  certified  Purchaser,  though  by  agreement  the  name  of  the 
certified  Purchaser  was  used,  .shall  be  dismis.sed  with  costs.'     I  have  endeavoured  in 
vain  to  bring  myself  to  place  on  those  words  any  construction  more  extended  than 
those  which  they  naturally  bear,  viz. : — that  any  person  who  may  have  entrusted  or 
authorized  another  to  buy  property  for  him  at  an  execution  sale  not  using  his  own 
name  hut  that  of  the  person  employed  shall  not  succeed  in  a  suit  against  the  furzee, 
to  recover  possession  of  the  thing  purchased  ;  but  that  his  suit  will  be  dismissed  with 
costs,  and,  therefore,  in  any  case  to  which  that  provision  distinctly  applies,  it  must 
be  put  in  force  without  qualification  of  any  kind,  and  such  a  suit  must  be  dismissed, 
but  except  in  a  case  of  this  kind,  I  would  in  reading  the  Code  put  the  section  alto- 
gether aside.     It  contains  two  lines  which  are  superfluous  except  as  introductory  of 
the  rule  taken  from  the  Sale  law.    They  are  '  the  certificate  sliall  state  the  name  of  the 
person  who  at  the  time  of  sale  is  declared  to  be  the  actual  Purchaser.'     These  words 
have  no  signification  whatever  apart  from  the  provisions  which  follow  ;  because  when, 
under  sect.  259,  the  Court  grants  a  certificate  to  the  [515]  person  who  may  have 
been  declared  the  Purchaser  at  the  sale,  to  the  effect,  that  he  lias  purchased  the  right, 
title,  and  interest  of  the  Defendant  in  the  property  sold,  he  has  already  done  what 
is   further   directed    in   sect.    260,    for   he   has   necessarily   stated   the   name   of   the 
person  who  is  the  actual  Purchaser.     But  now  the  declared  Purchaser  becomes  the 
certified  Purchaser,  and  this  is  the  term  used  in  the  Sale  Act,  sect.  36.     If  sect.  260 
be  put  out  of  the  way  as  referring  only  to  the  class  of  suits  expressly  mentioned 
therein — Is  there  anything     in  the  other  sections  relied  upon,  viz.,  sect.   259,  and 
sect.  261  to  sect.  269,  which  will  prevent  the  Defendant  being  heard  in  this  case? 
I  confess  I  do  not  see  anything.     It  appears  to  me,  that  a  benamee  purchase  in  this 
Country  when   the   facts   are   proved,   simply  means  that   a   particular   thing   has 
been  purchased  by  a  certain  person  with  his  money  and  for  his  own  benefit,  but  that 
the  name  of  another  has  been  used.     There  is  nothing  in  the  nature  of  a  trust  or  any 
other  idea  but  what  I  have  stated.     It  seems  to  me  that  a  benamee  purchase  might 
be  effected  in  the  name,  neither  of  the  actual  Purchaser  nor  of  the  Agent,  but  in  a 
fictitious  name,  and  that  on  proof  of  the  facts  the  actual  Purchaser  would  be  entitled 
to  all  the  benefits  of  his  purchase,  and  protected  in  it  as  much  as  if  he  had  bought 
in  his  own  name.     Is  there  anything  to  prevent  the  possession  given  by  the  Court 
under  sects.  261^  to  267,  which  has  been  given  o-stensibly  to  the  furzee,  from  being 
dealt  with  as  a  possession  given  to  the  real  Purchaser  in  that  name  ;  and  when  we 
find  that  possession  has  gone  to  the  alleged  real  Purchaser,  and  not  to  the  furzee,  I 
think  this  must  be  held  to  be  the  case,  viz. : — that  the  real  [516]  Purchaser  has  got 
the  possession  though  he  has  taken  it  in  the  name  of  furzee.     In  the  present  case, 
there  is  no  doubt  some  complication  :  because  the  Defendant,  who  is  alleged  to  be  the 
real  Purchaser,  was  in  possession  of  the  land  as  Mortgagee,  and  I  am  not  certain 
what  the  state  of  the  facts  may  be,  but  it  was  and  possibly  may  now  be  uncertain, 
whether  his  possession,  since  the  purchase,  was  that  of  Mortgagee  or  Purchaser  ;  and 
that,  perhaps,  may  be  an  issue  to  be  tried.     But  I  take  it,  if  the  Defendant  can  make 
out  that  the  purchase  was  made  by  his  directions  for  his  benefit,  with  his  money,  and 
that  he  has  since  held  without  question  proprietary  possession,  he  will  be  entitled 
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to  retain  that  possession,  altliough  in  making-  out  the  certificate  of  purchase  the 
name  of  the  Plaintiff  may  have  been  used  instead  of  the  Defendant.  I  cannot  shut  my 
eyes  to  the  fact,  that  if  we  hold  otherwise  in  this  suit  and  in  other  suits  wliich  mav 
resemble  this,  we  shall  he  giving  tlie  direct  assistance  of  the  law  and  of  the  Courts  to 
enable  a  Plaintiff  in  such  cases  to  perpetrate  a  shameful  fraud.  I  take  it  to  be  quite 
clear,  that  it  is  proved  in  the  opinion  of  all  the  Court  in  this  case,  that  the  pur- 
chase was  effected  with  tlie  money  of  the  Defendant  ;  that  tlie  Plaintiff  was  at  that  time 
his  servant,  and  acting  under  his  instructions:  and  tiiat  in  strict  cipiity,  as  between 
the  Plaintiff'  and  the  Defendant,  the  Plaintiff  had  not  a  sliadow  of  riglit  to  this  pro- 
perty. I  think,  therefore,  tliat  the  Defendant  is  not  dcljarred,  either  by  the  terms 
of  sect  260,  or  otherwise,  from  raising  the  defence  which  lie  has  raised;  tiiat  that 
defence  is  a  just  and  sufficient  one;  and  that  Plaintiff's  suit  ought  to  be  dismissed 
with  costs  "  (see  3  Ben.  Law  Kep.  Full  Bench,  15). 

[517]  On  the  12th  of  November,  1868,  an  Order  was  made  by  the  two  Judges 
who  had  referred  the  case  to  the  full  Bench  (in  accordance  with  the  opinion  of  the 
majority  of  such  Bench),  by  which  they  rejected  the  application  of  the  Appellant  for 
a  review  of  their  previous  judgment  ;  and  on  the  same  date  a  fornnil  Decree  of  the 
High  Court  was  drawn  up,  in  accordance  with  such  Order. 

From  this  decree  the  present  appeal  was  brought. 

Mr.  Leith,  and  Mr.  W.  C.  Mazumdar,  for  the  Appellant. — We  submit,  that  the 
construction  jiut  by  the  Principal  Sudder  Ameen  on  .section  260  of  Act,  No.  VIII.  of 
1859,  and  by  Mr.  Justice  Jackson,  is  the  correct  one.  That  Act,  is  a  Code  of  procedure 
only,  and  not  one  of  substantive  law;  consequently,  that  section  ought  to  liave  been 
construed  with  reference  to  procedure  only,  and  not,  as  the  majority  of  the  Judges 
of  the  High  Court  have  done,  to  contravene  and  override  well-estaldished  princijjles 
of  law  and  equity  recognized  by  the  Courts  in  India.  The  fallacy  which  pervades  the 
reasoning  of  the  judgment  of  the  Chief  Justice,  in  construing  sections  259,  260,  and 
264,  of  the  Act,  wliich  directs  a  Purchaser  to  be  put  into  posse.ssion,  is  this,  that  the 
Chief  Justice  entirely  overlooked  the  important  fact,  that  the  Ajipellant  was  not  only 
in  bo'iia  fide  legal  possession,  ostensibly  as  usufructory  Mortgagee,  but  also  virtually 
as  Proprietor  under  his  purchase  benamee  by  the  first  Respondent,  and  could  not 
have  been  dispossessed  by  summary  process  or  execution  under  the  above  sections  of 
the  Act  by  the  first  Respondent,  who  to  obtain  possession,  must  have  brought  a 
suit  and  proved  a  preferable  title  to  the  Appellant.  Section  260  [518]  of  the  Act  is 
in  its  nature  a  penal  enactment,  and  must,  therefore,  be  strictly  construed,  Shafi 
Miikliiin  Lall  V.  Bnhoo  Sree  Kishen  Singh  (12  Moore's  Ind.  App.  Cases,  188) ;  but  it  is 
to  be  observed,  that  the  Act,  No.  VIII.  of  1859,  only  requires  the  Court  to  dismiss 
any  suit  "  brought  against  "  the  certified  Purchaser,  which  enactment  cannot  apply 
to  the  present  suit,  as  here,  the  certified  Purchaser  sues.  Neither  in  that  section,  nor 
in  any  other  part  of  the  Act,  is  it  declared  or  enacted,  that  an  agreement  to  purchase 
benamee  in  the  name  of  another  shall  be  considered  per  se  illegal,  or  null  and  void. 
Nor  has  it  been  declared,  that  in  any  suit  brought  by  a  certified  Purchaser,  being 
only  tlie  benamee  or  nominal  Purchaser  (as  the  Respondent  in  this  case  has  been  held 
by  the  Courts  below  to  be),  against  the  actual  Purchaser  in  bona  fide  legal  possession, 
the  Defendant  shall  be  debarred  from  e.\ercising  his  undoubted  right,  under  general 
principles  of  law,  equity,  and  good  conscience,  to  set  up  and  prove  as  a  defence  his 
title  as  the  actual  Purchaser.  It  is  e.stablished  by  numerous  decisions  of  tho  Courts 
in  India,  iluxsaimit  Sliorosutty  Dcissee  v.  Gopeesoomlari/  Dassee  ^Marsiiall's  Ben. 
App.  Reps.,  423) ;  Mirza  Khynit  Ali  v.  Mirza  Syafallah  Khnn  (8  W.R.  130) ;  Sheeta- 
nath  Ghose  v.  Madhiih  Xarain  Boy  (1  W.R.,  329) ;  and  Jiidab  Ram  Deb  v.  Rainlorhun 
Mudufk  (5  W.R.,  56);  Muasumat  Chundeninjnee  Dabea  v.  WatsO'ii  (Sud.  Dec.  1858, 
p.  1733);  Ma/iomed  I/afi:  v.  Moidvee  Abdool  Ali  (.Sud.  Dec.  1859,  p.  287);  Amanee 
Teiiarree  v.  Rai  Ritghoo  Buns  Suhoi  (3  Ben.  Sud.  Dew.  Reps.  363);  and  by  this 
Tribunal  in  Gopeekrist  Gonain  v.  Gungapemand  Gosam  (6  Moore's  Ind.  App.  Cases, 
53),  that  a  benamee  [519]  purchase  is  not  malum  in  se,  but  on  the  contrary  is 
customary  and  legal,  and  that  the  person  actually  paying  the  purchase  money  is  to  be 
considered  and  treated  as  the  beneficial  Owner  of  the  property  though  purchased  in 
the  name  of  another. 

Mr.  Doyne,  for  the  Respondents. — Assuming,  that  the  finding  of  the  Principal 
Sudder  Aiiieen   as  to  the  purchase  having  been   in   fact  a  purchase  for  Brij   Lall 

879 


XIV  MOORE  IND.  APP..  620       MUSSUMAT  BUHUNS  KOWUR 

Opadhia,  is  correct,  as  contended  by  the  Appellant,  yet  the  intention  of  tlie  Legis- 
lature in  framing  the  259th  and  260th  sections  of  the  Civil  Procedure  Code,  which 
is  framed  ujion  and  is  similar  to  the  36th  section  of  the  Revenue  Sale  law  Act,  No. 
XI.  of  1859,  was  to  prevent  the  fraud  and  confusion  which  arose  from  the  practice 
of  purchasing  benamee  at  sales,  and  as  the  enactments  are  positive,  that  a  Purchaser 
cannot  be  sued  as  having  purchased  benamee,  it  is  clear,  that  a  certified  Purchaser's 
title  cannot  be  challenged  on  that  ground,  if  he  sues  for  possession.  Mr.  Justice 
Jackson  was  wrong  in  laying  down  in  his  judgment  (ante  [M  Moo.  Ind.  App.],  p. 
512),  that  the  Legislature  had  not  forbidden  benamee  purchases,  so  far  at  least  as 
sales  in  execution  of  Decrees  were  concerned.  He  also  was  incorrect  in  holding  that 
sect.  36,  of  Act,  No.  XL  of  1859,  did  not  apply,  Jadiib  Ram  Deh  v.  Earn  Locltun 
Miulurk  (5  W.R.,  56).  Section  259  of  Act,  No.  VIIL  of  1859,  declares  in  express 
terms,  that  the  certificate  shall  be  taken  and  deemed  to  be  a  valid  transfer  of  the 
Defendant,  and,  therefore,  to  admit  evidence  to  show  that  such  right  and  title  did 
not  in  fact  pass  to  the  Purchaser,  could  set  aside  the  certificate  and  letter  and  spirit 
of  that  section.  As  pointed  out  in  the  judgment  of  the  Chief  Justice,  if  [520] 
such  evidence  were  admissible,  effect  could  not  be  given  to  the  express  provisions  of 
sections  261  and  263  ;  inasmuch  as  the  person  really  entitled  would  be  as  much 
justified  in  coming  forward  at  an  earlier  stage,  and  pending  the  proceedings  in 
execution  to  call  on  the  Court  to  give  possession  to  him,  and  not  to  the  certified 
Purchaser  on  the  Objector  showing  that  he  had  in  fact  found  the  money  for  the  pur- 
chase. Another  point  is,  whether  under  sect.  264,  the  Ryots  might  refuse  to  pay 
the  rents  to  the  certified  Purcliaser,  alleging  that  the  payment  ought  to  be  to  the 
benamee  Purchaser.  If  such  a  construction  was  admitted,  contrary  to  the  letter  and 
spirit  of  the  Act,  the  certified  Purchaser  could  not  sue  them  for  rent. 
Their  Lordships  reserved  judgment,  whicli  was  now  delivered  by 

The  Right  Hon.  Sir  Montague  Smith  (March  2,  1872). — The  facts  which  raise 
the  question  for  decision  in  this  appeal  may  be  very  shortly  stated. 

Brij  Lall  Opadhia  was  Mortgagee  in  possession  of  Talook  Doondhur.  Whilst  he 
was  so  in  possession  the  interest  of  the  Mortgagor  was  offered  for  sale  under  a 
Decree  obtained  against  him  by  a  Creditor.  Lalla  Buhooree  Lall  became  the 
ostensible  Purchaser  at  such  sale,  and  the  certificate  of  sale  was  granted  to  him  in 
his  own  name  as  the  Purchaser. 

Brij  Lall  Opadhia  remained  in  possession  until  his  death,  and  after  it  this  suit 
was  brought  by  Lalla  Buhooree  Lall  against  his  heir  (the  present  Appellant)  for 
the  redemption  of  the  Talook  and  possession  of  it ;  alleging  that  the  mortgage  debt 
had  been  paid  oS  by  the  receipt  of  the  profits,  and,  if  not,  that  he  was  ready  to  pay 
what  might  remain  due. 

[521]  The  defence  was  that  the  purchase  was  made  by  Lalla  Buliooree  Lall,  in 
his  own  name,  as  a  benamee  Purchaser  for  Brij  Lall  Opadhia,  and  with  his  money; 
and  that  the  attempt  by  Lalla  Buhooree  Lall  to  set  up  title  in  himself  was  a  fraud. 

It  has  been  decided  bv  the  Courts  in  India,  that  this  defence  is  true  in  fact,  and 
it  was  admitted  that  it  must  be  so  ti'eated  in  dealing  with  the  question  to  be  de- 
cided in  the  present  appeal,  which  is,  w'hether,  having  reference  to  certain  sections 
of  the  Code  of  Procedure,  the  defence  can  in  law  be  niade  available. 

The  point  upon  the  construction  of  the  Code  is  one  of  considerable  difficulty,  and 
was  felt  to  be  so  by  the  Courts  in  India.  The  Principal  Sudder  Ameen  decided 
in  favour  of  the  principal  Defendant  (the  Appellant).  His  decision  was  reversed 
by  a  Division  Bench  of  the  High  Court.  However,  the  same  Division  Bench,  in  con- 
sequence of  the  doubts  they  entertained,  upon  a  second  hearing,  referred  the  point 
by  a  short  memorandum  to  the  full  Bench,  who  gave  judgment  for  the  Respondents; 
Mr.  Justice  Jackson  dissenting  from  the  decision. 

It  must  be  observed  at  the  outset,  that  the  suit  to  be  dealt  with  is  one  in  which 
the  Plaintiffs  (the  present  Respondents)  seek  to  establish  a  right  against  the  prin- 
cipal Defendant  (the  Appellant),  and  that  they  invoke  the  aid  of  the  Court  to  give 
effect  against  equity  and  good  conscience  to  a  claim  founded  upon  fraud. 

It  must  be  conceded,  that  it  is  only  by  force  of  positive  statutory  law  that  it  can 
be  obligatory  upon  the  Courts  to  give  their  active  assistance  in  such  a  case  to  the 
fraudulent  Plaintiffs  against  the  defrauded  Defendants.  But  it  is  said,  that  this 
obligation  is  found  in  the  Code  of  Civil  Procedure. 
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[522]  It  is  ^vell  known,  that  benaniee  purchases  are  common  in  India,  and  tliat 
effect  is  given  to  them  by  the  Courts  accordin';  to  the  real  intention  of  tlie  |>arties. 
The  Legislature  has  not,  by  any  general  measure,  declared  such  transactions  to  bo 
illegal  ;  and,  therefore,  they  must  still  be  recognized,  and  effect  given  to  tlieni  by  the 
Courts,  except  so  far  as  positive  enactment  stands  in  the  way,  and  directs  a 
contrary  course. 

The  enactments  relied  on  by  the  Plaintiffs  are  ft)und  in  a  Code  profesHiug  to 
deal,  not  with  rights,  but  with  remedies,  and  procedure  to  enforce  rights. 

The  preamble  states  the  object  of  the  Code  to  be  "  to  siniiilify  tlie  procedure 
of  the  Courts  of  Civil  Judicature."  It  is  right  to  bear  this  object  in  mind  in  con- 
.struing  the  sections  on  which  the  Plaintiff's  rely. 

The  only  e.xpress  enactment  on  the  subject  occurs  in  section  2G0.  That  section, 
after  directing  that  the  certificate  shall  state  the  name  of  the  person  who  is  de- 
clared at  the  sale  to  be  the  actual  Purchaser,  says  this: — ''And  any  suit  brought 
against  the  certified  Purchaser  on  the  ground  that  the  purchase  was  made  on  l)elialf 
of  another  person,  not  the  certified  Purchaser,  though  by  agreement  the  name  of  the 
Purchaser  was  used,  shall  be  dismissed  with  co.sts." 

This  enactment  is  clear  and  definite;  there  is  nothing  from  wiiicii  it  can  lie 
inferred,  that  more  is  meant  than  is  expressed.  It  is  conttned  to  a  suit  brought 
against  the  certified  Purchaser,  and  to  a  specific  direction  as  to  what  sliall  be  done 
with  that  suit,  viz. : — that  it  shall  be  dismissed  with  costs. 

The  present  suit,  which  is  the  converse  of  that  pointed  at  in  the  section,  is  not 
within  the  words  or  scope  of  it,  and  if  dealt  with  in  the  manner  directed,  would, 
of  course,  come  to  a  disastrous  end. 

[523]  It  has,  however,  been  contended  in  support  of  the  opinion  of  the  majority 
of  the  Judges  of  the  High  Court,  that  there  may  be  inferred  from  this  section, 
taken  in  connection  with  section  259,  and  the  sections  relating  to  the  manner  of 
giving  possession,  a  general  intention,  having  for  its  object  to  prevent  any  inquiry 
between  the  Purchaser  Je  facto  and  the  person  for  whom  he  is  alleged  to  iiave  pur- 
chased, upon  the  question,  whether  the  purchase  was  lienamee  or  not,  and  that  effect 
should  be  given  to  that  general  intention. 

Their  Lordships  consider  it  would  not  lie  safe  to  make  such  an  inference,  except 
it  arose  upon  very  clear  implication,  and  that  it  would  be  especially  unsafe  so  to 
construe  the  Act  as  by  inference  to  import  into  it  jirohibitory  enactments,  which 
would  exclude  an  inquiry  into  the  truth  in  any  suit  between  the  parties;  wiien 
the  express  enactment  is  narrowed  and  confined  to  a  specific  direction  as  to  what 
shall  be  done  in  a  particular  suit,  which  is  described  and  defined  in  precise  terms. 
And  it  appears  to  their  Lordships,  that  effect  can  reasonably  be  given  to  the  provi- 
sions of  the  Code  without  making  such  implication. 

Section  259,  requiring  the  Court  to  grant  a  certificate  to  the  person  declared 
to  be  the  Purchaser  of  land  at  the  Sale,  and  directing  that  such  certificate  shall  be 
taken  and  deemed  to  be  a  valid  transfer  of  the  Debtor's  right  and  interest,  does 
no  more  than  create  statutory  evidence  of  the  transfer,  in  place  of  the  old  mode  of 
transfer  by  Bill  of  sale.  Their  Lorships  consider,  that  no  inference  fairly  arises 
from  this  clause,  that  it  was  intended  to  interfere  with  benamee  transaction;  for 
the  language  is  adopted  to  meet  [524]  the  case  of  ordinary  Purchasers,  and  the 
same  language  might  well  have  been  used  if  benamee  transactions  had  l)ccn  wlinlly 
unknown. 

The  same  observations  apply  to  sections  261  to  266,  which  prescri1)c  modes  of 
giving  possession  of  the  various  kinds  of  property.  These  provisions  would 
naturally  find  a  place  in  the  Act  in  order  to  govern  ordinary  purchases,  and  no 
inference  can,  therefore,  be  drawn  fi-om  them  of  an  intention  to  prohiliit  benamee 
transactions. 

It  is  evident  from  this  analysis  of  the  sections  of  the  Code,  that  the  inference 
sought  to  be  made  against  benamee  transactions  rests  entirely  on  the  260th  clause, 
and  that,  if  this  clause  were  absent  from  the  Code,  there  is  absolutely  nothing  in 
the  other  sections  from  which  such  an  inference  could  be  drawn. 

It  was  strongly  pressed  upon  their  Lordshi]is  that  as,  by  the  express  terms  of 
the  260th  section,  a  suit  brought  against  a  Purchaser  on  the  ground,  that  the  jnir- 
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chase  was  boiiainee  must  be  dismissed,  that  it  would,  in  many  cases,  lead  to  incon- 
sistencr,  if  that  ground  could  be  set  up  as  a  defence  against  a  suit  brought  by 
a  Benameedar. 

If  this  really  were  so,  it  would  result  from  the  attempt  to  deal  with  the  subject 
of  benamee  in"  a  partial  manner  ;  and  even  in  that  case  their  Lordships  would 
consider  it  fitting  that  the  Legislature  should  declare  its  view,  and  supply  a  remedy 
rather  than  that  the  Courts  should  strain  the  existing  Act.  But  it  will  probably  be 
found,  that  the  suggested  inconsistencies  will  not  be  great,  and  even  if  the  Re- 
spondents' view  were  adopted,  they  would  not  be  wholly  avoided. 

[525]  The  object  which  the  framers  of  the  Code  probably  had  in  view  was,  to 
prevent  judgment-Debtors  becoming  secret  Purchasers  at  the  judicial  sales  of  their 
property,  and  to  empower  the  Court  selling  under  a  Decree  to  give  effect  to  its  own 
sale,  without  contention  on  the  ground  of  benamee  purchase,  by  placing  the 
ostensible  Purchaser  in  possesion  of  what  it  had  sold,  and  of  insuring  respect  to 
that  possession  by  enacting  that  any  suit  brought  against  him  on  the  ground  of 
benamee  shall  be  dismissed. 

Li  the  cases  where  actual  possession  can  be  given  of  the  things  sold  by  the 
Court,  no  difficulty  can  arise;  for  there  the  certified  Purchaser,  having  both  the 
certificate  and  possession,  can  hold  the  property  by  virtue  of  clause  260,  against 
any  suit  brought  against  him  ;  and  if  that  possession  should  be  interfered  with, 
either  by  force  or  fraud,  on  the  part  of  any  person,  even  a  benamee  claimant,  it 
no  doubt  ought,  without  inquiry  as  to  the  benamee  claim,  to  be  restored. 

It  has  been  suggested,  that  difficulties  may  arise  in  the  case  of  possession  given, 
under  sect.  26-t,  of  lands  in  the  occupancy  of  Ryots  to  a  certified  Purchaser,  who 
had  bought  benamee  for  the  judgment-Debtor,  to  whom  the  Ryots  may  have  been 
afterwards  induced  to  pay  their  rents.  It  was  said  that,  upon  the  strict  construction 
of  the  Code,  the  Purchaser  might  be  precluded  from  suing  the  Ryots  for  these 
rents.  It  is  not  necessary  to  decide  these  questions,  but  their  Lordships  do  not 
consider  this  to  be  a  necessary  consequence  of  the  construction  ;  for,  as  regards  the 
Ryots,  the  certified  Purchaser,  when  put  into  possession,  becomes  their  Landlord, 
both  by  title  and  possession,  and  it  may  well  be  that  [526]  they  should  not  be 
allowed  to  set  up  the  benamee  right  of  another  against  the  person  to  whom  they 
had  thus  become  tenants. 

So,  in  the  case  where  debts  due  to  the  judgment-Debtor  have  been  sold  and 
delivered  to  the  certified  Purchaser,  the  Debtors  may  well  be  prevented  from  setting 
up  the  benamee  title  of  a  third  person  in  actions  brought  by  the  holder  of  the 
certificate  of  sale,  for  they  are  by  sect.  265  prohibited  from  paying  to  any  one 
except  the  certified  Purchaser,  and  they  could  not,  therefore,  set  up  title  in  another. 
Besides,  when  suing  them,  the  certified  Purchaser  is  only  reducing  into  possession 
the  very  thing  he  pui'chased. 

In  fact,  the  instances  would  probably  be  very  few  where  any  difficulty  would 
arise.  It  would  occur  only  in  cases  like  the  present,  where  the  certified  Purchaser, 
who  is  really  a  Benameedar,  having  been  put  into  complete  possession  by  the  Court 
of  the  thing  purchased  at  the  judicial  sale,  attempts  to  bring  a  new  suit  against  the 
real  Purchaser,  not  to  complete  the  title,  or  even  the  possession  to  the  thing  pur- 
chased, but  to  enforce  a  right  attaching  to  it.  In  this  case,  the  Purchaser  has  full 
possession  of  the  thing  he  bought,  so  far  as  the  selling  Court  can  give  it,  and  it 
cannot  be  taken  from  him  ;  but  when  he  seeks,  as  Mortgagor,  in  a  suit  altogether 
new,  to  redeem  against  thp  Mortgagee  in  possession  under  his  mortgage  title,  then 
the  express  enactment  contains  no  words  to  restrain  the  defence  set  up. 

But  difficulties  would  also  arise  from  giving  a  wide  construction  to  the  Code, 
beyond  the  ordinary  meaning  of  the  words.  It  was  declared  by  the  High  Court,  in 
conformity  with  former  decisions,  that  where  [527]  the  real  Owner  has  been  per- 
mitted to  have  or  retain  possession  by  the  ostensible  Purchaser,  the  latter  cannot 
insist  on  his  certified  title  to  recover.  Now,  if  the  Code  is  to  be  read  as  wholly 
prohibitory  of  benamee  judicial  purchases,  thus  rendering  them  illegal,  the  defence 
in  such  cases  ought  to  be  disallowed ;  for  if  allowed  to  be  set  up,  then  effect  must 
necessarily  be  given  to  that  which,  upon  the  hypothesis,  is  prohibited  and  illegal. 
The  mere  permission  to  hold  possession  cannot  alone  give  or  transfer  a  title  from 
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the  Benaineedar  to  the  real  Owner.  Tlie  title  must  depend  upon  the  purchase  having 
heen  made  benaniee,  and  if  that  be  unlawful,  then  it  ou^lit  not  to  be  allowed  to  prevail 
in  the  cases  in  which  the  Hif>:h  Court  a^'rec  that  it  should  do  so. 

The  autliorities,  tlierefore,  which  have  held  that,  in  the  cases  just  referred  tn, 
the  real  Owner  may  set  up  his  bcnamee  riy;ht  against  the  Benaineedar,  necessarily 
involve  the  opinion,  that  the  Code  has  not  made  benaniee  purciiases  uidawful ;  and 
if  that  is  so,  there  seems  to  be  no  sutKcient  reason  for  f^ivinf,'  the  provisions  of  the 
Code,  in  cases  like  the  present,  a  lart;er  operation  than  the  lanj;ua};e  imports. 

The  High  Court,  in  their  judf,nnent  in  this  case,  ajiprove  of  the  above  authorities  : 
but  they  say  they  may  be  explained  on  the  ground  that  the  Hcnameedar  lias,  bv 
con.senting  to  the  possession  of  tlie  real  Owner,  waived  his  right  to  the  beneKt  given 
to  him  by  the  Code  ;  but  the  Code  had  certainly  not  for  its  object  the  desire  to  confer 
a  benefit  on  fraudulent  Benanieedars.  It.s  provisions  must  have  been  framed  on 
grounds  of  public  policy,  to  which  the  doctrine  of  waiver  is  not  projierly  applicable. 
Tiiat  policy,  if  it  [528]  was  meant  to  be  carried  to  the  extent  of  making  such  trans- 
actions unlawful,  miglit  have  been  so  declared  and  enacted,  but  the  Code  Kto|)s 
short  of  such  an  enactment.  Their  Lordships  consider,  that  where  the  i,egislature 
has  stopped,  the  Courts  must  stop. 

It  was  said  that  the  certified  Purchaser  in  a  case  like  the  present,  would  liave 
the  shadow  only,  and  not  the  substance  of  the  thing  he  bought,  but  this  is  exactly 
what  in  equity  and  good  conscience  he  ought  to  have,  if  no  positive  law  intervened. 
Tlie  question  is,  whetlier  such  positive  law  does  intervene  in  this  case. 

For  the  reasons  given,  their  Lordships  do  not  feel  ju.stitied  in  adopting  a  con- 
struction beyond  what  the  language  of  the  Code  imports,  wlien  such  a  construction 
would,  in  effect,  be  to  declare  that  to  be  unlawful  which  the  Code  itself  has  not  declared 
to  be  so  ;  and  they  are  consequently  of  opinion,  that  there  is  no  bar  to  jireclude 
the  inquiry  in  this  suit,  into  the  real  title. 

Their  Lordships  find  that  a  cross  appeal  tO'  Her  Majesty  in  Council  against  the 
decision  of  the  Courts  below  on  the  question  of  fact  is  pending.  Without  prejudice 
to  such  cross  appeal,  and  to  any  Order  to  be  made  thereon,  in  case  the  same  siiould 
be  prosecuted,  their  Lordships  will  humbly  advise  Her  Majesty  to  allow  this  apjieal, 
to  reverse  the  Decrees  appealed  from,  and  in  lieu  thereof,  to  order  that  the  appeal  to 
the  High  Court  from  the  Decree  of  the  Principal  Sudder  Ameen  be  dismissed  with 
costs.     The  Appellant  will  have  the  costs  of  this  ap]ieal. 


[529]  SARODA  PROSAUD  MULLICK—Appenant;  LUCHMEEPUT  SING  DOO- 
GUR, DHUNPUT  SING  DOOGUR,  and  JODOONATH  SA'S'S\X].,—/fespoir 
dents  *  [Jan.  26,  27,  1872]. 
Oncippealfrom  the  High  Court  of  Judiaiture  at  Fort  WiUuini  in  Beixjol. 

■  Exposition  of  the  princijsles  and  practice  provided  by  the  Code  of  Civil  Pro- 
cedure, Act,  No.  VIII.  of  1859,  in  the  execution  of  Decrees  by  attachment  and 
sale  of  property  within,  as  well  as  without,  the  jurisdiction  of  the  Court  by 
which  the  Decree  is  passed. 
Decree  against  A.  in  the  Zillah  Court  of  E.  B.  In  consequence  of  the  property  of 
A.  in  that  Zillah  not  realizing  on  sale  the  amount  of  the  Decree,  the  Judge 
sent  a  certificate  to  the  Judges  of  three  other  Zillah  Courts  M.,  H.,  and  D..  in 
which  other  property  of  A.  was  situate,  which  had  been  attached.  The  pro- 
ceeds of  sale  of  the  property  in  Zillah  H.  were  also  insufficient,  and  in  Zillah 
D.  the  property  of  A.  was  sold  to  the  Manager  of  the  Decree-holder,  a  Lunatic, 
who  was  ordered  to  find  security  for  the  proceeds  of  the  sale  before  possession. 
Pending  tlie  completion  of  the  security,  another  Decree-holder  against  A. 
obtained  an  attachment  of  A.'s  property  in  Zillah  D.,  and  sold  the  property 

*  Present:  Members  of  the  Judicial  Committee,— The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  ihe  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor,— The  Right  Hon.  Sir  Lawrence  Peel. 
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of  A.  brought  for  the  iirst  Decree-liolder,  and  the  Court  awarded  possession 
to  the  second  Purchaser.  In  a  suit  on  behalf  of  the  first  Decree-holder  for 
possession  under  the  first  sale,  Held, 

First,  that  under  the  provisions  of  sects.  248  to  272  in  the  case  of  immovable 
property,  the  process  of  attachment  and  the  Order  for  sale  may  be  distinct 
and  separate,  and  there  may  be  a  complete  execution  of  a  Decree  under  an 
attachment  without  any  Order  of  sale. 

Secondly,  that  there  was  no  irregularity  in  the  Judge  of  Zillah  E.  B.  transmitting 
the  record  to  three  several  Zillah  Courts  at  the  samei  time  for  execution,  as 
the  first  process  of  execution,  namely,  by  attachment,  could  effectually  stay 
the  execution  sales  in  D.  and  H.  until  the  result  of  the  sale  in  M.  was  known  ; 

Thirdly,  that  under  the  286th  sect,  of  Act,  No.  VIII.  of  1859,  the  transmission  of 
the"  record  for  execution  by  the  Judge  of  Zillah  E.  B.  could,  in  the  discretion 
of  the  Judge,  be  sent  to  the  Courts  M.,  H.,  and  D.  concurrently  for  execution  ; 
and 

Fourthly,  that  the  delay  in  lodging  the  security  did  not  vitiate  the  sale. 

This  appeal  was  brought  from  a  Decree  of  a  Division  Bench  of  the  High  Court, 
which  reversed  the  Decree  of  the  Principal  Sudder  Ameen  of  Dinagepore,  and  di.s- 
missed  the  suit  which  had  been  [530]  instituted  by  Mooktakashee  Dabee,  the  then 
Manager  of  the  estate  of  Sreenatli  Sannyal,  a  Lunatic,  now  represented  by  the  Appel- 
lant as  Manager. 

Mooktakashee  Dabee,  the  Wife  of  the  Lunatic,  and  the  Respondents  were  Pur- 
chasers at  sales  in  execution  of  their  respective  Decrees  of  the  right,  title,  and 
interest  of  the  Respondent,  Jodoonath  Sannyal,  in  the  lands  situate  in  Zillah  Dinage- 
pore, which  were  the  subject  of  the  suit.  The  purchase  of  Mooktakashee  Dabee  by 
priority  of  date  was  not  disputed,  and  the  question  which  arose  in  the  suit  was, 
whether  that  purchase  was  a  nullity  under  the  provisions  of  the  Civil  Procedure 
Code  Act,  No.  VIII.  of  1859,  sects.  2.35,  240,  256,  284,  285,  286,  287,  and  288  (these 
sections  are  referred  to  in  their  Lordships'  judgment,  post  [14  Moo.  Ind.  App.]  pp. 
538-40).  The  Principal  Sudder  Ameen  (Mr.  S.  Wright)  held  that  the  sale  was 
valid.  On  appeal  to  the  High  Court,  a  Division  Bench  composed  of  the  Ju.stices 
Kemp  and  Jackson  at  the  first  hearing  held  such  sale  to  be  a  nullity,  but  afterwards, 
on  review,  the  Judges  differed  in  opinion,  Mr.  Justice  Jackson  being  of  opinion,  that 
the  Appellant's  purchase  was  a  valid  purchase,  and  Mr.  Justice  Kemp,  the  Senior 
Judge,  adhering  to  his  former  opinion  that  the  sale  was  a  nullity.  A  Decree  was 
drawn  up  according  to  the  opinion  of  the  [531]  Senior  Judge,  from  which  Decree  the 
present  appeal  was  preferred. 

The  facts,  so  far  as  is  necessary  to  state  them,  were  these:  — 
In  the  year  1862,  Mooktakasliee  Dabee,  the  Wife  and  Manager  of  the  Lunatic, 
with  the  Respondents,  Jodoonath  Sannyal  and  another,  obtained  Decrees  in  the 
Court  of  the  Principal  Sudder  Ameen  of  East  Burdwan  for  a  share  in  certain 
zemindaries,  and  a  sum  of  money  exceeding  two  lacs  of  Rupees.  ^Mien  .she  sought 
to  execute  this  Decree,  a  question  was  raised  under  the  terms  of  the  Decree  as  to  her 
right  to  do  so  without  being  appointed  Trustee  by  the  Court  and  giving  security. 
She  accordingly  applied  to  the  Court  which  passed  the  Decree,  and  tendered 
security  sufficient  to  cover  the  value  of  the  lands  decreed  to  her  as  Manager  of  her 
Husljand,  and  stated  her  intention  of  tendering  further  security  to  cover  the  sum 
that  might  be  realized  by  the  execution  sale  of  the  properties  of  the  judgment- 
Debtor,  and  prayed  to  be  declared  Trustee  of  the  lands  and  to  have  possession.  The 
Court  appointed  her  Trustee,  and  directed  her  to  give  security  for  the  money  that 
would  be  realized  by  the  sale  of  the  properties  of  the  Debtor.  Execution  was 
accordingly  issued,  and  Mooktakashee  Dabee  from  time  to  time,  sold,  under  the 
Decree,  properties  of  the  Judgment-holder  within  the  jurisdiction  of  the  East 
Burdwan  Court,  and  became  Purchaser  at  the  sales,  setting  off  the  purchase-money 
and  giving  security  prior  to  taking  possession.  Having  exhausted  the  effects  of  the 
Debtor  in  Zillah  East  Burdwan,  she  applied  in  March,  1864,  to  the  Court  of  the 
Principal  Sudder  Ameen  of  [532]  East  Burdwan,  for  a  certificate  under  the  284th 
and  285th  sections  of  the  Civil  Procedure  Act,  for  an  attachment  of  the  properties 
of  the  Debtor  in  Zillah,  Moorshedabad,  with  a  view  to  prevent  alienations  of  other 
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properties  in  Zillahs,  Hooglily  and  Diuagepore.  The  Principal  Sudder  Ameen  of 
East  Burdwan,  after  inquirinL'  into  the  securities  previously  given,  granted  tlie 
certiticate  required  by  seetioii  2So,  which  was  to  tlie  eft'ect  that,  after  realization  of 
the  amount  of  Ks.  2690,  there  remained  an  unsatisfied  halance  of  Hs.  'J,;!:5,15'.', 
and  ordered  that  a  copy  of  the  Decree  and  certiticate  of  the  Court,  with  specifications 
of  the  properties  in  Zillahs,  Moorshedal)ad,  Hooghly,  and  Dinagepore,  sliould  he 
sent  to  the  Judges  of  each  of  tliose  Districts,  directing  the  Judge  of  Moorshedabad 
to  proceed  to  attachment  and  sale  of  the  i)roi)erties  within  his  jurisdiction,  and  the 
Judges  of  Hooglily  and  Diuagepore  to  attach  the  specified  properties  within  their 
respective  jurisdiction  under  section  1'35.  The  reason  for  not  directing  the  sales 
immediately  upon  the  attachment  in  the  latter  Districts,  appeared  to  lie  that  tile 
Principal  Sudder  Ameen  of  East  Burdwan  desired  first  to  see  wiiat  would  he  the 
result  of  the  sales  in  Moorshedabad  before  proceeding  to  sell  the  other  properties 
of  the  Debtor.  The  proceeds  of  the  sale  of  tiie  Moorshedabad  property  was  small. 
In  consequence,  Mooktakashee  Dabee  applied  again  to  the  East  Burdwan  Court,  for 
the  purpose  of  having  the  Decree  sent  to  the  Diuagepore  Court,  and  completing  the 
execution  proceedings,  and  a  certificate  for  sale  having  been  sent,  she  became  a 
Purcha.ser  under  such  sale.  It  further  appeared,  that  the  balance  [533]  ni  the 
security  required  from  her  fell  short  of  this  last  purcliase.  The  Respondents  tiien 
applied  to  have  the  property  in  Zillah  Diuagepore  sold  in  execution  of  a  Decree  tlicy 
had  obtained  against  the  same  Debtor,  Jodoonath  Saiuiyal ;  the  same  having  been 
attached  by  them  in  August,  1865,  and  in  January,  186G,  the  right,  title,  and 
interest  of  Jodoonath  Sannyal  in  the  last-mentioned  Zillah.  was  sold  to  the  Respon- 
dent and  Mooktakashee  Dabee,  and  notwithstanding  tlie  opposition  of  the  Respon- 
dents they  were  put  in  possession.  Mooktakashee  Dabee  then,  as  before  stated, 
brought  the  present  suit  against  the  Respondents  for  possession,  which  was  confined 
to  the  property  and  proceedings  in  the  Diuagepore  Zillah  Court. 

The  Appellant  was,  after  the  institution  of  the  present  appeal,  substituted,  as 
Manager  of  the  Lunatic  estate,  for  Mooktakashee  Dabee. 

Mr.  Cowie,  and  Mr.  Doyne,  for  the  Appellant. — There  was  a  sufficient  compliance 
with  the  provisions  of  sect.  285,  and  the  other  sections  of  the  Act,  No.  VIII.  of  1859. 
relating  to  the  execution  of  Decrees  out  of  the  jurisdiction  of  the  Court  by  which 
it  was  passed.  It  is  nowhere  provided  in  that  Act,  that  an  application  for  attach- 
ment in  a  case  like  the  present  should  be  made  direct  by  the  Decree-holder  to  the 
Court  which  is  to  execute  the  Decree,  and  it  is  a  reasonable  construction  of  the  Act 
that  such  direction  should  proceed  from  the  Court  which  transmits  the  copy  of  the 
Decree  to  a  Court  in  another  Zillah  where  the  Debtor's  property  lies,  for  execution. 
Even  if  such  were  the  intention  of  the  Act,  such  an  irregularity  would  not  vitiate 
the  sale.  Sect.  256.  The  property  sold  does  not  pass  by  the  certificate  of  sale 
alone.  [534]  Sections  257  and  259  of  the  Act  show  that  the  sale  is  ab.solute  before 
the  grant  of  the  certificate,  and  that  the  certificate  is  but  evidence  of  the  sale  of 
the  interest  of  the  judgment-Debtor. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Respondents. — The  (/nus  was  on 
the  Plaintiff,  and  she  failed  to  prove  her  right  as  Purchaser  to  the  lands  in  suit, 
as  by  reason  of  her  personal  default  in  giving  security,  and  consequent  failure 
to  obtain  the  statutory  certificate  by  way  of  conveyance,  which,  by  sect.  259  of 
Act,  No.  VIII.  of  1859,  is  a  valid  transfer  of  the  right,  title,  and  interest  of  tlie 
judgment-Debtor,  while  the  title  of  the  Respondents,  who  are  in  possession,  was 
established  by  the  statutory  certificate  conveying  to  them  the  lands,  as  the  proceedings 
under  which"  the  sale  in  execution  of  the  Plaintiff's  Decree  took  place,  at  which  she 
became  the  Purchaser  of  the  lands,  were  invalid  from  natural  vice  and  tlie  sale  null 
and  void.  The  Attachment  of  the  Debtor's  lands  in  Diuagepore,  at  most,  was  only 
by  way  of  injunction  or  sequestration.  Attachment  of  property  by  a  Court  other 
than  that  which  passed  the  Decree,  vitiates  the  sale,  S/iurutoo!Ia/i  MerdJia  v.  Gooiou 
Churn  Dass  (8  W.R.  Civil  Rulings,  310).  No  copy  of  the  Decree  in  whicli  the 
certificate  issued  was  sent  by  the  Judge  of  East  Burdwan  to  the  Judge  of  Diuagepore. 

The  consideration  of  their  Lordships'  judgment  was  reserved  and  now  delivered 

by 

The  Right  Hon.  Sir  Montague  Smith  (Feb.  3.  1872).— In  this  case  Mooktakashee 
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Dabee,  the  Manager  of  the  estate  of  her  Husband — a  Lunatic — (of  which  [535]  the 
Appellant  is  now  Manager)  obtained  a  Decree  in  the  Zillah  Court  of  East  Burdwan 
against  Jodoonath  Sannyal,  for  upwards  of  two  lacs  of  rupees. 

A  small  sum  onlv  having  lieen  realized  in  that  Zilliih,  jiroceedings  were  taken  to 
obtain  execution  of  the  Decree  on  properties  of  the  Defendant,  Jodoonath  Sannyal, 
within  the  jurisdiction  of  the  Zillah  Courts  of  Moorshedabad,  Hooghly,  and  Dinage- 
pore.     It  is  with  reference  to  what  was  done  in  Dinagepore  that  the  questions  arise. 

In  March,  1864,  a  certificate  and  other  papers  were  sent  by  the  Judge  of  East 
Burdwan  to  the  Judge  of  Dinagepore,  the  terms  of  which  will  be  hereafter  adverted 
to.  Some  time  afterwards,  but  the  precise  date  is  not  given,  the  Judge  of  Dinage- 
pore attached  the  lands  of  the  Defendant  in  his  Zillah,  which  form  the  subject  of  the 
suit.  On  the  24th  of  June,  1865,  another  certificate  was  sent  from  the  Judge  of 
Burdwan,  and  on  the  ith  of  September  the  lands  of  the  Defendant  were  sold  under 
the  Decree  to  Mooktakashee  Dabee,  the  Decree-holder,  and  by  an  Order  of  the  Judge 
of  Dinagepore,  of  the  -tth  of  December,  1865,  the  sale  was  confirmed  and  a  writ  of 
possession  directed. 

It  appears  that  the  Judge  of  Dinagepore  in  pursuance  of  the  Order  of  the  Judge 
of  Burdwan,  required  Mooktakashee  Dabee  to  give  security  for  the  pr<)ceeds  of 
the  sale  before  he  would  allow  actual  possession  to  be  given  to  her.  Several  months 
elapsed  before  she  found  security,  and  meanwhile  the  present  Defendants,  by 
Orders  of  the  Zillah  Judge  of  Dinagepore,  obtained  attachment  and  sale  of  the 
same  lands  under  a  judgment  obtained  by  them  against  the  same  Debtor,  Jodoonath 
Sannyal;  and  on  the  6th  [536]  January,  1866,  the  lands  were  sold  in  execution  of 
their  Decree,  and  purchased  by  themselves,  and  possession  afterwards  given  to 
them. 

Mooktakashee  Dabee  then  brought  this  suit  against  the  present  Defendants  (the 
Respondents),  asserting  her  title  under  the  first  judgment  sale.  It  is  conceded  that 
her  title  must  prevail,  unless  the  sale  under  her  execution  can  be  invalidated. 

The  ground  on  which  the  Zillah  Judge  directed  the  giving  of  possession  under  the 
second  sale  to  the  Respondents  was,  that  Mooktakashee  Dabee  having  failed  to  give 
security,  the  sale  to  her  became  null.  It  is  plain  that  this  ground  is  utterlj'  unten- 
able. The  security  was  ordered  for  the  protection  of  the  Lunatic  Plaintiff  against 
misappropriation  by  his  Manager.  It  was  not  a  proceeding  affecting  the  judgment- 
Debtor,  and  was  entirely  collateral  to  the  course  of  the  suit  between  the  judgment- 
Creditor  and  judgment-Debtor.  The  omission  to  give  this  security  could  not  in  any 
way  affect  the  title  which  had  vested  in  the  Plaintiff  by  the  previous  sale.  This 
decision  of  the  Zillah  Judge  had  the  effect  of  causing  the  omission  by  tlie  Lunatic's 
Manager  to  do  an  act  intended  to  secure  the  fruits  of  his  judgment  to  him,  to  operate 
so  as  to  deprive  him  altogether  of  them,  and  hand  them  over  to  the  second  judgment- 
Creditor.  It  is  much  to  be  lamented  that  such  a  misconception  should  have  taken 
place. 

Th-Mr  Lordships  also  consider,  that  the  Zillah  Judge  was  in  error  in  grantino- 
the  Order  for  the  second  sale  under  the  Respondent's  attachment,  and  confirming 
the  purchase  by  him,  when  the  sale  of  the  same  lands  had  already  taken  place  under 
Mooktakashee  Dabee's  attachment,  and  the  purchase  [537]  by  "her  under  that  sale 
had  been  confirmed  and  had  not  been  set  aside.  Their  Lordships  cannot  find  that  this 
course  was  in  accordance  with  the  Code  of  Procedure.  The  title  had  vested  in 
Mooktakashee  Dalx;e  by  the  sale  under  her  attachment,  and  until  it  was  set  aside 
there  was  nothing  upon  which  the  second  sale  could  operate.  This  course  in- 
evitably created  a  conflict  between  the  two  Decree-holders  who  became  Purchasers 
at  the  judicial  sales,  under  their  respective  attachments,  and  led  to  the  erroneous 
Order  of  the  19th  of  June,  1866,  which  ordered  the  possession  to  be  given  to  the 
Respondent.  Such  a  course  also  is  in  any  case  clearly  contrary  to  the  interests 
of  Debtors  as  well  as  Creditors,  as  it  is  obvious  that  wlien  property  is  offered  at  a 
second  sale,  with  the  cloud  cast  on  the  title  by  the  subsisting  first  sale,  it  would  be 
likely  to  go  for  an  inadequate  price. 

In  the  present  appeal,  however,  it  was  contended  at  their  Lordships'  Bar,  by 
Sir  Roundel  Palmer,  that  the  proceedings  in  the  Court  of  Dinasrepore,  which  resulted 
HI  the  sale  to  the  Plaintiff,  were  without  jurisdiction,  and  that  the  sale  under  them 
was  invalid  on  the  ground  of  a  "  radical  vice  "  in  the  proceedings  when  the  matter 
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was  first  transmitted  by  the  East  Burchvan  Judge  to  Dinap;epore  in  this: — that  tlie 
lands  of  the  judgment-Debtor  were  ordered  to  be  attached,  not  as  the  first  step  in 
an  execution  which  might  terminate  in  a  sale,  but  by  way  of  seiiuestratioii  or  in- 
junction only,  and,  therefore,  that  the  proceedings  were  not  an  execution  or  a 
step  in  it  within  the  meaning  of  the  Civil  Procedure  Code. 

It  is  plain,  however,  on  reference  to  the  Code.  [538]  tiiat  property  may  lie 
attached  without  view  to  innnediate  sale.  The  grouj)  of  clauses,  sections  '2:\'I  to 
245,  under  the  heading  "  Of  the  execution  of  Decrees  for  money  l)y  attacliment 
of  property,"  prescrilie  the  manner  of  attacliing  the  various  kinds  of  property  and 
dealings  with  them  when  attached.  Section  243  shows  how  debts  and  immovable 
property  are  dealt  with,  and  provides  modes  of  satisfying  the  Decree  by  them,  without 
sale.  Another  group  of  sections,  248  to  272,  headed  "Of  sales  in  execution  of 
Decrees,''  provide  the  procedure  in  case  it  becomes  necessary  to  sell. 

It  is  obvious  from  these  sections  that,  in  the  case  of  lands,  tlie  process  of  attach- 
ment and  the  order  for  sale  ma,y  be  distinct  and  separate,  and  tliat  there  may  be 
a  complete  execution  of  a  Decree  under  an  attachment  without  an}'  ordvr  for  sale. 

Then  procedure  is  provided  for  the  execution  of  Decrees  out  of  the  jurisdiction 
of  the  Court  in  wliich  they  are  made.  Section  284  and  following  clauses  em|power 
the  Judge  on  application  unless  there  be  any  sufficient  reason  to  the  contrarv,  to 
transmit  a  copy  of  the  Decree  with  a  certificate  tliat  satisfaction  of  it  has  not  been 
obtained  in  his  jurisdiction,  and  a  copy  of  any  Order  for  execution  of  such  Decree 
that  may  have  l>een  passed,  "  to  any  Court  to  which  the  applicant  may  wisii  the 
Decree  to  be  executed."  The  Court  to  which  they  are  .sent  is  to  file  them,  and  section 
287  enacts,  that  the  copy  of  any  Decree,  or  of  any  Order  of  execution,  when  filed 
in  the  Court  to  which  it  has  been  transmitted  for  execution,  shall  for  such  purjiose 
have  the  same  effect  as  a  Decree  or  order  for  execution  made  by  such  Court. 

The  certificate  or  Order  of  the  Judge  of  Burdwan  [539]  uf  the  IDth  of  March, 
1864,  sent  to  the  Judge  of  Dinagepore,  contains,  in  substance,  a  recital  or  statement 
of  the  Decree  of  the  East  Burdwan  Court,  the  amount  recovered  by  execution,  the 
balance  due,  and  that  the  Decree-holder  had  given  a  list  of  pro|)erties  in  Zillahs, 
Moorshedabad,  Hooghly,  and  Dinagepore,  and  then  declares  that  "  a  certificate, 
etc.,  are  sent  "  to  Moorshedabad,  under  sections  284  and  285,  reiiuestin^r  that 
properties  in  that  District  may  be  attached  and  brought  to  sale,  and  that  certificates, 
etc.,  be  sent,  under  section  2.'i5,  for  attachment,  with  a  view  to  prevent  alienations 
of  properties,  in  Zillahs,  Hooghly  and  Dinagepore.  It  ends  thus,  "  afterwards, 
when  proceedings  for  attachment  and  sale  of  the  pro])erties  in  Zillah  Moorshedabad 
shall  have  been  completed,  the  proper  order  will  be  passed  on  the  Decree-holder's 
application." 

The  objection  was,  in  effect,  that  this  Order  treated  tlie  attachment  directed  to  be 
made  in  Dinagepore  as  an  injunction  or  sequestration  only.  Their  Lordships,however, 
think  that  this  was  not  so,  but  that  it  was  meant  that  the  attachment  should  be  a  pro- 
ceeding in  e.xecution  of  the  Decree.  The  proceeding  was,  on  the  face  of  it,  declared 
to  be  a  direction  to  attach  under  section  235;  and  that  section  only  authorizes  the 
attachment  as  a  step  in  execution.  No  doubt,  every  attachment  involves  an  in- 
junction, which  is  indeed  one  of  its  necessary  effects.  But  when  an  act  of  a  Court 
can  be  so  construed  as  to  have  an  operation  consistently  with  law,  it  would  be  con- 
trary to  ordinary  rules  of  construction  to  attach  to  it  anotlier  signification  which 
would  altogether  destroy  its  effect.  Their  Lordships,  therefore,  consider  tliat  what 
the  Court  intended  to  do  was  to  [540]  transmit  the  proceedings  to  the  three  Zillahs 
for  execution,  with  a  direction  that  the  first  process  of  execution,  viz..  In-  attachment, 
should  take  place  in  all,  but  that  fui-ther  proceedings  under  the  attachments  should 
not  be  taken  in  Hooghly  and  Dinagepore  until  the  result  of  the  completed  execution 
in  Moorsliedabad  was  known. 

It  has  been  already  pointed  out  that  the  procedure  of  the  Code  contemplates, 
in  the  case  of  lands,  the  issuing  of  separate  Orders,  subse<|uent  to  the  attachment, 
for  the  sale  or  other  disposition  of  them. 

A  more  important  point  involved  in  the  case  is  whether  the  transmission  could 
be  made  to  the  three  Zillah  Courts  concurrently,  for  tlie  jiurpose  of  execution.  On 
consideration  of  the  Code  their  Lordships  can  find  nothing  to  prevent  this  being 
done.     On  the  contrary,  the  procedure  is  well  adapted  to  allow  of   it,   and  of  its 
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bein-'  done  most  beneficially  for  the  Creditor,  and  without  injustice  to  the  Debtor. 
If  it^vere  not  so,  the  Debtor  might  be  able  to  get  rid  of  his  property  before  it  could 
be  attached.  On  the  other  hand,  there  is  provision  for  the  protection  of  the  Debtor, 
for  the  issuing  of  the  execution  in  more  Zillahs  than  one  is  made  subject  to  the 
control  of  the  Judge,  who  may  refuse  to  do  so,  where  "  he  saw  there  was  any  sufficient 
reason  to  the  contrary"  (section  286).  Again,  after  the  attaclmients  have  been 
'"■ranted,  if  tiiere  should  be  any  grounds  of  complaint,  the  Debtor  and  any  parties 
mterested  may  apply,  under  the  provisions  of  the  Code,  to  remove  or  .stay  proceed- 
ings under  them.  ,         ^    ,       ,■  •  .    , 

It  would,  no  doubt,  in  many  cases,  be  a  right  exercise  ot  the  discretion  ot  tlie 
Court  not  to  act  on  the  power,  and  to  refuse  to  send  a  Decree  for  con-[541]-current 
execution  into  several  places  ;  and  when  it  did  act  on  it,  it  would  be,  in  many  cases, 
proper  to  impose  terms  on  Decree-holders,  that  they  should  not  proceed  to  sale  under 
all  the  attachments  at  once. 

This  is  really  what  is  meant  to  be  done  here,  although  it  was  not  done  in  a  very 
good  and  satisfactory  form. 

The  case  is  thus  reduced  to  the  objection,  that  a  copy  of  the  Decree  was  not 
transmitted  to  Dinagepore. 

Tlie  High  Court  rest  their  first  judgment  on  the  ground  that  no  copy  of  the 
Decree  or  of  the  certificate,  that  satisfaction  had  not  been  obtained,  was  sent. 
The  latter  document  clearly  was  sent.  In  the  judgment  on  review,  Mr.  Justice 
Jackson  came  to  the  conclusion  that  both  were  transmitted.  Mr.  Justice  Kemp 
alone  retained  his  former  view. 

Assuming  that  if  no  copy  of  the  Decree  was  sent,  the  attachment  made  at  Dinage- 
pore would  be  without  valid  authority,  which  their  Lordships  do  not  find  it  neces- 
sary to  determine,  it  lies  on  the  Defendant  to  prove  that  it  was  not  transmitted. 
The  Judge  at  Dinagepore  acted  on  the  certificate  by  attaching  the  lands,  and 
afterwards  sold  under  that  attachment.  The  maxim,  therefore,  oi/mia  proe- 
sumuntur  rite  esse  acta,  must  prevail  until  the  contrary  is  shown.  It  certainly  is 
not  shown  by  the  document  of  the  19th  of  March,  1864,  for  it  is  there  stated  that 
"  Certificates,  etc.,"  were  sent ;  nor  by  the  Memorandum  of  the  attachment  which 
refers  to  the  rookabaree  "  and  other  papers  "  having  arrived.  On  the  contrary,  it 
may  be  presumed  from  them  that  all  necessary  documents  were  transmitted.  It  is 
said,  that  it  must  be  inferred  from  the  Order  which  preceded  the  document  of  [542] 
the  19tli  of  March,  that  it  was  not  intended  to  send  the  copy  of  the  Decree  to  Dinage- 
pore. This,  perhaps,  may  be  inferred  from  that  document  taken  alone,  but  it 
would  not  be  safe  to  act  on  such  an  inference  to  annul  the  attachment  and  sale, 
especially  when  it  is  consistent  with  the  language  of  the  subsequent  documents,  that 
the  copy  was  sent  with  the  other  papers  on  the  19tli  of  March  ;  or,  at  all  events,  before 
the  attachment  was  made. 

On  the  whole,  their  Lordships  consider,  that  the  appeal  should  be  allowed  ;  and 
will  humbly  advise  Her  Majesty  that  the  Decree  of  the  High  Court  should  be 
reversed,  that  the  Decree  of  the  Principal  Sudder  Ameen  should  be  executed,  and 
that  the  Appellant  should  have  the  costs  of  the  litigation  in  India  and  of  this  appeal. 


[543]   AXT'ND   LOLL  BOSS,— A ppeUanf ;   JULLODHUR   SHAW   and   Another,— 

Eespondents  *  [Jan.  .31,  1872]. 

On  appeal  from  the  Ei(jh  Court  of  Judicature  at  Fort  William,  in  Bengal. 

A.,  a  Mortgagee,  obtained  under  Act,  No.  VIII.  of  1859,  an  attachment  against 
his  Debtor's  real  estate.  Before  removal  of  the  attachment  or  sale  by  A., 
the  Debtor  made  a  bona  fide  sale,  for  value,  of  the  estate  so  attached,  and  out 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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of  the  proceeds  satisfied  A.'s  judgment-debt.  B.,  another  Judgment-creditor, 
also  obtained  an  attachment  again.sl  the  same  estate,  whii-li  was  subsisting 
at  the  time  of  tlie  sale  by  the  Debtor,  and  sold  the  estate,  treating  the  former 
sale  as  null  and  void: — Held,  that  the  first  sale  made  was  valid  under  sect. 
240  of  the  Act,  No.  VIII.  of  1859,  as  against  tlie  first  attaching  Judgment- 
creditor,  and  not  afiected  bv  the  subsequent  attachment  and  sale  therevmder 
byB. 

In  this  appeal  the  ipiestion  was  confined  to  the  construction  of  sections  235, 
240,  and  271  of  the  Act,  No.  VIII.  of  1859  (see,  for  these  sections,  judgment,  jwst 
[14  Moo.  Ind.  App.],  p.  549);  the  point  at  issue  being,  whether  a  sale  admitted  to  be 
bona  fide  by  a  Debtor  after  attachment,  with  the  consent  of  the  Creditor  and  pay- 
ment by  the  Debtor  out  of  the  proceeds  of  the  sale  to  such  Creditor  was  null  and 
void  under  the  section  240  as  against  a  Purchaser  under  a  judicial  sale  of  the  same 
property  by  a  subsequent  attaching  Creditor. 

The  suit  was  brought  by  tlie  Appellant  against  Radhamohun  Shaw,  deceased, 
and  another,  re-[544]-presented  by  the  Respondents,  seeking  a  declaration  of  his 
right  to,  and  a  decree  for  possession  of,  certain  premises,  situate  in  Shobubazar 
Street,  in  the  Town  of  Calclutta. 

By  the  plaint  he  claimed  title  to  the  premises  as  Purchaser  of  the  right,  title, 
and  interest  of  one  Russick  Chunder  Soor,  at  a  .Slieriff's  sale,  dated  the  21st  of 
February,  1867,  under  an  attachment,  dated  the  22nd  November,  liSGG,  issued  by 
one  Nety  Chunder  Paul,  and  he  sought  a  declaration,  tliat  a  conveyance  of  the 
premises  which  had  been  executed  in  favour  of  tlie  Defendants,  on  tlie  19th  of 
November,  1866,  by  Kussick  Chunder  Soor,  w-as  null  and  void,  under  sect.  240  of  Act, 
No.  VIII.  of  1859,  on  the  ground  of  the  sulisistence,  at  that  date,  of  a  prior  attach- 
ment of  the  same  premises,  and  which  he  contended  ought  to  be  considered  as  still  in 
force,  and  in  the  plaint  suggested  a  want  of  bona  fides  on  the  part  of  the  Defendants, 
in  regard  to  their  conveyance,  and  the  sale  on  which  the  same  was  founded. 

The  Judge  of  the  High  Court,  Mr.  Justice  Norman,  sitting  in  its  ordinary 
original  civil  jurisdiction,  decided  the  case  in  favour  of  the  Defeudant.s,  and 
dismissed  the  suit  with  co.sts.  In  his  judgment  he  observed,  that  the  suit  was  a 
speculative  one,  and  that  the  Plaintiff  had  come  into  Court  on  a  technical  ground, 
contending  tliat  while  two  attachments,  one  of  the  29th  September,  and  tlie  other 
of  the  19th  November,  1866,  were  still  in  force,  Russick  Chunder  Soor,  the  judg- 
ment-Debtor, had  sold  his  land  to  the  Defendants,  and  tliat  such  alienation  was  void 
under  section  240  of  Act,  No.  VIII.  of  1859;  and  the  Judge  further  observed  that, 
in  his  original  statement,  the  Plaintiff  had  never  suggested  that  the  [545]  Defen- 
dants' purcliase  was  not  honest  and  bona  fide.  The  Judge  then  proceeded  to  con- 
sider the  point  of  law  raised  by  the  Plaintiff  under  that  section  ;  that  although  the 
sale  took  place  on  the  19th  November,  and  a  mortgage  debt,  and  the  then  subsisting 
attachments  had  all  been  paid  off  out  of  the  purchase-money,  the  Plaintiff  had  a 
right  to  contend,  that  the  sale  was  null  and  void.  This  point  of  law,  after  a  full 
consideration,  the  Judge  decided  in  favour  of  the  Defendants. 

The  question  respecting  the  validity  of  the  sale,  submitted  for  the  consideration 
of  the  High  Court,  on  the  Plaintiff's  appeal  from  that  judgment  was,  whether  a 
private  bona  fide  alienation  for  value  of  property  attached  in  the  manner  pointed 
out  by  section  240,  of  Act,  No.  VIII.  of  1859,  was  by  virtue  of  that  section  null  and 
void  as  against  all  the  world,  or  only  as  against  the  attaching  Creditor,  or  other 
person  or  persons  who  might  acquire  rights  under  or  through  such  attachment, 
or  to  what  other  limited  extent  ? 

This  point  was  argued  before  a  full  Bench,  consisting  of  the  Cliief  Justice,  Sir 
Barnes  Peacock,  and  the  Justices  Jackson,  Macpherson,  Markby,  and  Mitter.  Mr. 
Justice  Markby  was  of  opinion,  that  tlie  alienation  was  under  the  240th  section  per 
se  null  and  void,  but  the  majority  of  the  Court,  the  Chief  Justice  and  the  three  other 
of  the  puisne  Judges,  decided  that  a  private  bona  fide  alienation  of  property, 
attached  in  execution  of  a  Decree,  was  null  and  void  only,  as  again.st  the  attaching 
Creditor,  and  those  wlio  claim  through  or  by  him  ;  but  not  as  against  any  other 
person  who  had  attached  the  property. 

The  Chief  .Justice,  delivering  the  judgment  of  tlic  [546]  Divisional  Bench,  stated 
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that  the  sale  to  the  Defendants  was  completed  on  the  19th  of  November,  1866,  and 
the  conveyance  then  executed,  and  that  the  balance  of  the  purchase-money  (the 
whole  amount  of  which  was  Rs.  15,312:8)  was  then  paid,  and  that  out  of  the 
purchase-money,  and  before  the  subsequent  attachment  was  put  in  by  Nety  Chunder 
Paul,  the  two"  former  execution  or  attaching  Creditors  had  been  paid  the  full 
amount  of  their  Decrees  under  which  attachments  had  issued.  He  then  adverted 
to  the  before-mentioned  mortgage,  observing  that  it  was  proved  that  Russioji 
Cliuiidor  Soor,  on  the  10th  of  March,  1866,  had  mortgaged  the  premises  to  Par- 
butty  Chunder  Soor,  a  near  relative  of  his,  for  the  sum  of  Rs.  7000  and  interest, 
and  that  although  it  was  contended  in  the  course  of  argument  the  same  was  fictitious 
and  fraudulent,  yet  that  the  point  had  not  been  raised  on  the  pleadings,  or  by  the 
issues,  and  so  was  not  required  to  be  determined,  and  the  learned  Judge  proceeded 
in  these  terms: — "The  Plaintiff  originally  rested  his  case  upon  the  single  ground 
that  the  sale  to  the  Defendants  was  void  under  sect.  2-10  of  Act,  No.  VIII.  of  1859, 
the  sale  having  taken  place  before  the  first  two  attachments  were  withdrawn.  He 
was  afterwards  allowed  to  file  a  further  written  statement,  in  which  he  charged 
that  the  sale  and  conveyance  to  the  Defendants  were  collusive  and  fraudulent,  and 
the  first  issue  was  raised,  whether  Defendants  were  bwia  fide  Purcha.sers  for  value. 
The  learned  Judge  of  the  Court  below  has  found,  that  issue  in  favour  of  the  De- 
fendants, and  in  my  opinion  he  came  to  a  right  conclusion  upon  tliat  point."  The 
Chief  Justice  further  held,  that  the  Plaintiff  had  merely  purchased  the  rights  and 
interest  [547]  of  the  judgment-Deljtor,  at  the  Sheriff's  sale,  and  that  the  Mortgagee, 
if  the  mortgage  was  a  valid  one  (which  he  found  to  be  tlie  fact),  had  a  right  and 
interest  superior  to  that  of  such  judgment-Debtor,  and  that  as  the  mortgage  had  been 
paid  off  by  and  out  of  the  purchase-money  of  the  Defendants,  the  Mortgagee's 
interest  vested,  in  equity,  in  the  latter,  and  had  been  subsequently  duly  conveyed 
to  them  ;  and  that,  even  if  the  mortgage  had  been,  as  contended  by  the  Plaintiff', 
fraudulent,  the  Chief  Justice  also  held,  that  the  Defendants  were  bona  fide  Pur- 
chasers for  value,  without  notice  of  such  fraud,  and  were,  therefore,  entitled  to 
hold  the  premises  purchased,  and  concluded  as  follows  ; — ''  The  main  question,  how- 
ever, is,  whether  the  Defendants'  purchase  was  null  and  void  under  section  2i0, 
of  Act,  No.  VIII.  of  1859.  That  question  has  been  determined  by  a  full  Bench,  and 
upon  that  point  alone  the  Defendants  are  entitled  to  a  decree." 

From  this  Decree  the  present  appeal  was  brought. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Doyne,  for  the  Appellant. — As  an  attachment  con- 
tinued at  the  time  of  the  sale  to  the  Respondents,  the  sale  was,  under  the  terms  of  the 
Act,  No.  VIII.  of  1859,  sect.  240,  according  to  its  natural  and  literal  construction, 
null  and  void.  To  adopt  the  construction  put  upon  that  section  by  the  majority  of 
the  Judges  of  the  High  Court,  would  be  to  depart  from  the  policy  of  the  Act,  which 
was  to  take  from  a  Debtor,  pending  an  attachment  of  his  property,  all  right  of 
alienation.  Any  other  construction  would  open  a  door  to  fraudulent  and 
[548]  collusive  devices.  Sections  270,  271,  and  272  expressly  provide  for  the 
Priorities  of  several  attaching  Creditors,  showing  that  the  occurrence  of  a  number 
of  attachments  had  not  escaped  the  attention  of  the  Legislature,  when  framing  the 
Act,  No.  VIII.  of  1859. 

Mr.  Field,  Q.C.,  and  Mr.  Leith,  appeared  for  the  Respondents,  but  were  not 
called  on. 

Their  Lordships'  judgment  was  pronounced  by 

Tlie  Right  Hon.  Sir  Robert  Collier. — The  facts  under  which  this  question  arises 
may  be  thus  shortly  stated.  A.  obtains  an  execution  against  his  Debtor,  in  the 
form  of  an  attachment  against  the  Debtor's  real  property.  The  Debtor,  with  the 
consent  of  A.,  makes  a  private  sale  of  the  property,  and  out  of  the  proceeds  satisfies 
the  debt,  but  no  application  is  made  to  the  Court  for  the  confirmation  of  the  sale 
or  for  the  removal  of  the  attachment,  and  the  attachment  still  remains,  at  all  events, 
formally,  in  force.  Subsequently  B..  another  Creditor,  obtains  an  attachment  upon 
another  judgment.  He  proceeds  to  a  judicial  sale,  treating  the  former  sale  as  void  : 
and  the  question  is,  whether  the  Purchaser  under  the  second  sale  has  a  good  title, 
and  is  entitled  to  say,  that  the  prior  sale  was  to  all  intents  and  purposes  void  as 
against  him? 
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Their  Loidships  adopt  tlie  view  taken  In-  the  late  Mr.  Justice  Nunaati  in  the 
first  instauee,  and  by  the  majority  of  the  High  Court,  including  the  Chief  JuBtice, 
upon  appeal.  The  question  turns  mainly  upon  the  interpretation  of  two  sections 
of  Act,  No.  VIII.  of  1859,  under  the  head  "  Execution  of  decrees  for  money  l>y 
attachment  of  property,"  and  [549]  in  constiuing  these  sections  it  should  be  l>orue  in 
njind  that  we  are  not  dealing  with  provisions  prescribing  the  mode  of  administering 
property  amongst  Creditors  generally,  but  with  provisions  prescribing  the  rights 
of  particular  Creditors  who  have  obtained  jvidgnients  and  executions. 

Now,  the  sections  alluded  to,  are  in  these  terms:  Section  2:Sa.  "  AVIiere  the 
property  shall  consist  of  lands,  houses,  or  other  immovable  property,  the  attach- 
ment shall  be  made  by  a  written  Order,  prohibiting  the  Defendant  from  alienating 
the  property  by  sale,  gift,  or  in  any  other  way.  and  all  jiersons  from  receiving  the 
same  by  purchase,  gift,  or  otherwise." 

Section  240  enacts,  "  After  any  attachment  shall  have  been  made  by  actual 
seizure,  or  by  written  Order  as  aforesaid,  and  in  case  of  an  attaclnnent  by  written 
Order  after  it  shall  have  been  duly  intimated  and  made  known  in  manner  aforesaid, 
any  private  alienation  of  the  property  attached,  whether  by  sale,  gift,  or  otherwise, 
and  any  payment  of  the  debt  or  debts  or  dividends  or  shares  to  the  Defendant  during 
the  continuance  of  the  attachment  shall  be  null  and  void." 

The  question  is,  whether  those  words,  "  any  private  alienation  of  the 
property  attached,  whether  by  sale,  gift,  or  otherwise,  shall  be  null  and 
void,"  are  to  be  taken  in  the  widest  possible  sense  as  null  and  void 
against  all  the  world,  including  even  the  Vendor,  or  to  be  taken  in  the 
comparatively  limited  sense  attached  to  them  by  the  Courts  in  India?  Their 
Lordships  adopt  the  language  of  the  Chief  Justice,  who,  in  the  judgment  of  the 
Court,  expresses  his  opinion,  that  the  object  was  to  make  the  sale  null  and  void,  so 
far  as  it  might  be  [550]  necessary  to  secure  the  execution  of  the  decree,  relates  only 
til  alienation  which  would  affect  the  Creditor  who  obtained  the  attachment.  That 
appears  to  their  Lordships  to  be  the  true  meaning  of  the  section.  It  could  scarcely 
be  held,  in  fact  it  was  scarcely  maintained  in  argument,  that  a  sale  made  to  a 
bona  fide  Purchaser  by  the  Vendor  could  be  set  aside  by  the  Vendor  himself ;  the 
words  must,  therefore,  necessarily  be  read  with  some  limitation.  It  appears  to  their 
Lordships,  that  their  construction  must  be  limited  in  the  manner  indicated  by  the 
Chief  Justice,  on  the  ground,  that  they  were  intended  for  the  protection  of  the 
Creditor  who  had  obtained  an  execution,  and  not  for  the  protection  of  all  persons 
who  at  any  future  time  might  possil)ly  obtain  executions. 

Reference  has  been  made  to  section  271,  which  is  to  this  effect  :  "  If,  after  the 
claim  of  the  person  on  whose  application  the  property  was  attached  has  been 
satisfied  in  full  from  the  proceeds  of  the  sale,  any  surplus  remain,  such  surplus  shall 
be  distributed  rateably  amongst  any  other  persons  who,  prior  to  the  order  for 
such  distribution,  may  have  taken  out  execution  of  Decrees  against  the  same  De- 
fendant and  not  obtained  satisfaction  thereof."  This  section  only  applies  where 
there  has  been  a  judicial  sale,  and  appears  to  their  Lordships  to  have  little  or  no 
bearing  on  the  question  in  the  present  case,  which  is,  whether  or  not  under  the 
circumstances  a  private  sale  was  valid. 

Their  Lordships  understand  that  the  Courts  in  India  have  generally  proceeded 
upon  the  view  taken  by  the  Chief  Justice  and  the  majority  of  the  Court,  and  they 
would  be  unwilling  to  interfere  with  an  estal>-[551]-lished  course  of  jiractice  unless 
they  came  to  a  very  clear  opinion  that  it  was  wrong. 

Under  these  circumstances,  their  Lordships  will  humbly  advise  Her  Majesty  that 
the  Decree  of  the  High  Court  should  be  affirmed,  and  this  appeal  dismissed,  with 
costs. 

[See  Dinendrunath  Sannyal  v.  Jiainrooiiiar  Ghose,  1881.  L.R.  8  Ind.  App.  75.] 


891 


XIV  MOORE  IND.  APP. 


662      BOMBAY  ((JOVERNMENT  OF) 


THE  GOVERNMENT  OF  BOliBXY ,— Appellant ;  DESAI  KULLIANRAI  HAKOO- 

MUTRAI, — Respondent*  [March  12,  13,  14,  1872]. 

On  appenl  from   the  Hiffh  Cowrt  of  Judicature  at  Bombay. 

\n  annual  allowance  for  Palkhi  Huk  (Palanquin  allowance)  to  the  holder  of  the 
hereditary  office  of  Desai  of  Broach,  lield  under  a  Jaghire  grant,  charged  by 
former  native  Governments  on  the  land  revenues  of  that  Pergunnah,  is 
incident  to  the  tenure  of  Desai,  and  is  not  resumable  by  Government. 

.Such  money  allowance  paid  by  Government  out  of  the  land  revenue  of  a  par- 
ticular "Pergunnah  to  succ'essive  Desais,  for  upwards  of  thirty  years,  does 
not  create  a  prescriptive  title,  as  such  money  payment  is  not  "  immoveable 
property  "  within  the  meaning  of  Bom.  Reg.  of  1827,  sect.  1,  cl.  1  [14  Moo. 
Ind.  App.  563]. 

The  action  out  of  which  this  appeal  arose  was  brought  by  the  Respondent  against 
the  Government  of  Bombay  in  the  District  Court  of  Surat,  to  establish  his  claim  as 
of  hereditary  right  to  an  annual  payment  of  Rs.  l-27i  for  a  Palkhi  Huk  (Palanquin 
allowance),  which  was  discontinued  by  the  Government  on  the  death  of  his  Father, 
the  Desai  Hakoomutrai,  in  [552]  1863,  on  the  ground  that  it  was  originally  granted 
as  a  matter  of  favour,  for  the  lifetime  of  the  first  Grantee,  and  was,  therefore, 
liable  to  resumption  at  the  discretion  of  the  Government. 

The  Respondent  claimed  the  right  to  the  Palkhi  allowance  as  an  ancient  hereditary 
assin-nment  of  revenue,  appurtenant  to  his  office  as  hereditary  Desai  of  Broach,  as 
welfas  to  an  Enam  village  to  which  he  had  right  under  a  perpetual  and  hereditary 
tenure,  and  which  Palkhi  allowance  was  originally  granted  to  his  ancestors  as  hold- 
ino-  the  hereditary  public  office  of  Desai  of  Broach,  by  the  Government  of  the  Country 
for  the  time  being,  and  by  them  enjoyed  in  succession  as  of  right  from  time  im- 
memorial; and  which  assignment  and  allowance  had  been  confirmed  and  continued 
to  them,  as  of  right,  by  successive  native  Governments;  and  that  the  allowance  had 
been  inherited  by  them  in  lineal  succession  for  at  least  four  generations;  from  one 
Bhikharidas,  the"  great  Grandfather  of  the  Respondent's  Father,  Hakoomutrai,  down 
to  and  including  his  Father,  upon  whose  death  payment  was  withheld  from  the 
Respondent,  his  Son  and  heir,  and  hereditary  Desai,  in  direct  succession  to  him 
by  the  Government. 

The  Government,  however,  refused  to  make  the  above  allowance  to  the  Respon- 
dent, or  to  recognize  his  hereditary  right  thereto,  first  on  the  ground,  that  the 
assessment  of  revenue  forming  the  allowance,  was  not  made  for  Desaiship  service; 
secondly,  that  the  Palkhi  right  was  not  of  the  nature  of  an  ordinary  Enam  grant; 
and,  thirdly,  that  the  same  was  granted  to  the  original  holder  personally,  as  a 
personal  grant  liable  to  cease  on  his  death,  and  that  to  allow  [553]  or  not  to  allow 
the  continuance  of  a  grant  or  right  of  this  kind  depended  upon  the  pleasure  of  the 
Government,  who,  they  contended,  could  stop  the  same  on  the  grounds  of  the  receiver 
of  the  allowance  not  being  wortliy  to  receive  the  same,  or  on  any  other  ground, 
without  assigning  any  reason. 

The  Decree  of  the  District  Judge  of  Surat,  Mr.  C.  G.  against  Kemball,  dated  the 
12th  of  June,  1867,  decided  the  title  of  the  Respondent  to  the  Palkhi  allowance,  as 
an  hereditary  right.  The  judgment  stated,  that  the  Plaintiff  (the  Respondent)  was 
a  Desai  of  Broach,  and  as  such  enjoyed  undisturbed  possession  to  the  present  day 
of  a  grant  of  the  Enam  village,  as  a  Jaghire  of  that,  and  the  same  was  added,  ex- 
pressly for  the  expenses  of  keeping  up  a  Palanquin,  the  allowance  in  dispute  ;  and  the 
judgment  then  decided,  that  an  allowance  of  this  nature  could  not  have  been  in  its 
origin  more  than  a  personal  or  life  grant ;  and  upon  this  ground  decided  against  the 
claim  of  the  Plaintiff,  and  the  District  Judge  concluded  his  judgment  by  deciding, 
that  in  his  opinion,  the  Plaintiff  had  failed  to  establish  that  the  Grant  was  hereditary 
prior  to  the  accession  of  British  rule,  and  that,  as  to  what  followed  after  the  year 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier. 
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1803,  there  was  no  evidence  that  the  Bombay  Government,  either  directly  or  by 
implication  ever  consented  to  regard  it  as  such;  but  that,  on  the  contrary,  the 
correspondence  of  the  Government  at  those  early  times  showed  without  a  doubt  that 
this  was  one  of  the  allowances  wliich  they  intended  uniformly  to  consider  life  grants, 

to  be  resumed  at  pleasure. 

On  appeal  to  the  High  Court  of  IJumbay,  a  Division  Bench,  comprised  of  tlie 
Judges  Tucker  and  Gibbs,  reversed  this  judgment  and  decreed  in  [554]  favour  of 
the  Respondent's  hereditary  title,  declaring  that  he  was  entitled  to  the  Palkhi  allow- 
ance from  the  date  of  his  Father's  death,  and  decreed  tlie  arrears  with  interest. 

Mr.  Justice  Tucker,  in  delivering  judgment,  after  stating,  that  tiie  District  Judge 
appeared  to  have  rejected  the  Respondent's  claim  on  the  sole  ground  of  inferences 
derived  from  the  Reports  of  eminent  Indian  Statesmen,  said: — "I  think  that  this 
was  not  a  proper  way  of  dealing  witli  a  claim  like  the  present  one.  The  opinions 
of  Indian  Statesmen  so  learned  and  di.stinguished  as  the  late  Ixird  Teignmouth  and 
the  Hon.  Mount-stuart  Elpliin.stone  with  respect  to  the  ])ractice  and  policy  of  the 
Mogul  Emperors  and  of  other  native  Sovereigns  wlio  ruled  in  Hindoostan  prior  to 
the  establishment  of  the  British  Empire  in  India,  though  entitled  to  great  respect, 
are  of  no  judicial  authority,  and  in  a  Court  of  Justice  should  not  have  been  allowed 
to  prevail  against  the  positive  evidence  of  facts,  and  the  legal  presumptions  which 
may  be  deduced  from  these  facts  ;"  and  after  observing  that  the  Reports  quoted  bv  the 
District  Judge  admitted  the  existence  of  many  exceptions  to  the  theory  adojited  by 
him,  proceeded  as  follows: — "As  might  have  been  inferred  a  priori,  the  acts  of 
despotic  and  arbitrary  Governments  with  respect  to  such  Grants  were  not  uniform. 
To  this  fact  the  Records  of  this  Court  and  the  reports  of  the  High  Courts  in  eacli  of 
the  Presidencies,  and  of  the  Sudder  Dewanny  Adawlut,  to  which  they  succeeded, 
bear  abundant  testimony,  and  it  has  frequently  been  declared  from  tliis  Bench,  with 
respect  to  Jaghire  and  other  analogous  grants,  that  no  general  ruh'  can  be  laid 
down  regarding  them,  and  that  the  rights  of  persons  to  whom  [555]  such  Grants 
have  been  made,  and  of  their  heirs  and  representatives,  must  be  determined  in 
each  particular  case  by  the  language  of  the  Deed  by  which  the  Grant  was  conferred, 
or  in  the  absence  of  any  such  Deed,  by  the  surrounding  circumstances,"  and  he 
decided,  that  the  Respondent  was  entitled  to  succeed  as,  first,  in  the  absence  of  the 
original  Deed  of  Conveyance  or  Grant  the  long  enjoyment  of  Plaintiff's  ancestors 
during  four  generations  successively,  and  for  a  period  of  more  than  a  century, 
created  a  legitimate  presumption  that  the  allowance  was  conferred  on  the  original 
Grantee  and  his  heirs ;  and  secondly,  because  the  uninterrupted  enjoyment  of 
Plaintiff's  Grandfather  and  Father  under  the  Order  made  by  the  Government  of 
Bombay  on  the  7th  of  February,  1808.  which  extended  from  that  date  to  the  com- 
mencement of  1856,  gave  to  the  Plaintiff  a  statutory  and  indefeasible  title;  and  lie 
held,  on  these  grounds  that  the  Decree  of  the  District  Judge  ought  to  be  reversed 
and  the  Respondent  declared  entitled  to  the  Palkhi  allowance,  with  interest  to  the 
date  of  payment. 

Mr.  Justice  Gibbs,  who  concurred  with  Mr.  Justice  Tucker,  by  his  jiidgment. 
after  a  careful  examination  of  the  evidence,  declared  that  the  Respondent  had  a 
good  case  on  the  merits,  and  had  proved  liis  claim,  and  then  proceeded  on  the  second 
point  in  these  terms: — "There  was  an  uninterrupted  enjoyment  of  this  allowance 
for  more  than  forty-five  years  between  the  date  of  the  confirmation  of  Government 
in  1808  and  the  death  of  Hakoomutrai  in  186.3  without  any  re-grant  by  Goverimient  ; 
but,  on  the  other  hand,  by  a  continuation  of  the  Grant  as  of  right  to  Hakoomutrai 
on  his  Father's  death,  and  [556]  I  am,  therefore,  unable  to  arrive  at  any  other 
conclusion  than  that  Hakoomutrai.  and  that  in  consequence  the  l?€spondcnt  has 
acquired  a  prescriptive  title  under  Bom.  Reg.  V.  of  1827,  sect.  1." 

From  such  Decree  this  appeal  was  brought. 

Mr.  Forsyth,  Q.C.,  and  Mr.  H.  C.  Merivale,  for  tlie  Bombay  Government. — Ad- 
mitting the  original  Sunnud  by  Damayee  Guicowar  to  the  Res]iondent's  ancestor 
to  be  valid,  and  proved  as  evidence  in  the  suit,  yet  the  annual  Palkiii  Huk  allowance 
there  mentioned  was  only  a  personal  grant,  and  if  continued  to  his  successor  by 
the  then  ruling  Power,  was  only  one  of  favour,  not  of  right.  Tlie  English  Govern- 
ment took  Broach  by  conquest  in  1803,  but  no  new  Grant  was  made  by  the  British 
Government  to  the  then  Desai  or  to  his  successor.     The  condition  under  which  the 

893 


XIV  MOORE  IND.  APP..  667       BOMBAY  (GOVERNMENT  OF) 

original  Grant  was  formerly  allowed  no  longer  then  existed.  Certainly,  the  Court 
below  was  wrong  in  holding,  that  the  Palkhi  allowance  was  of  an  hereditary  nature, 
and  that  under  Bom.  lleg.  V.  of  1827,  sect.  1,  cl.  1,  the  Respondent  had  acquired  a 
title  bv  prescription.     Such  allowance  was  purely  personal. 

Sir  U.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Respondent  :— First,  the  Sunnuds 
relatiii"  to  the  Palkhi  allowance  are  sufficiently  proved  ;  Baboo  Gopal  Lall  Thakoor 
V  Tehu-k  Ckunder  Rai  (10  Moore's  Ind.  App.  Cases,  192).  Such  an  allowance  is  legal 
and  alienable;  Sumbhoolall  Gird~[55Ti-/' flail  v.  T/ie  Collector  of  Surat  (8  Moore's 
Ind.  App.  Cases,  1).  Those  Grants  refer  to  such  allowance  having  been  previously 
"rantod  by  tlie  native  Governments,  for  the  time  being.  The  right  was  admitted  by 
The  British  Government  in  the  years  1808  and  1828,  by  continuing  the  allowance 
to  the  Respondent's  ancestors,  who  successively,  during  four  generations,  and  in  a 
line  of  lineal  descent  for  a  period  of  more  than  one  hundred  years  had,  as  hereditary 
Desais  of  Broach,  received  the  allowance;  therefore,  the  High  Court  was  right  in 
deciding  in  favour  of  the  presumption  contended  for,  that  the  original  Grant  of  the 
allowance  was  in  its  nature  an  hereditary  Grant. 

Secondly,  before  the  year  1861,  when  the  Government  first  decided  upon  treating 
the  Palkhi  allowance  as  a  life  annuity  merely,  the  same  allowance  had  been  enjoyed, 
without  interruption,  for  a  longer  period  than  thirty  years  by  the  Respondent's 
Father,  Hakoomutrai,  and  his  ancestors  in  succession,  as  appurtenant  to  their 
hereditary  office  of  Desai,  and  the  Respondent  acquired  a  statutory  prescriptive  title 
under  Boin.  Reg.  V.  of  1827,  sect.  1,  cl.  1. 

Judgment  having  been  reserved,  was  now  delivered  by 

The  Right  Hon.  Sir  James  Colvile  (April  20,  1872). — The  question  raised  by  this 
appeal  was,  whether  the  Respondent  has  an  hereditary  right  to  receive  out  of  the 
public  revenues  of  the  Presidency  of  Bombay,  an  annual  allowance  of  Rs.  1274  :  4  :  2, 
notwithstanding  an  Order  of  the  Government,  dated  the  28th  of  November,  1861, 
which  declared  it  to  be  [558]  a  mere  personal  allowance,  and  as  such  resumable  ;  and 
that  it  was  to  cease  on  the  death  of  the  then  recipient — the  Respondent's  Father. 

Tlie  Respondent  is  Desai  of  the  Pergunnah  of  Broach.  His  office,  once  important, 
is  now  a  mere  sinecure,  its  functions  being  exercised  by  other  Officers.  But  such 
as  it  is,  it  is  admitted  to  be  held  by  him,  together  with  an  Enam  village  enjoyed 
with  it,  by  hereditary  right.  The  allowance  in  question  is,  however,  not  a  necessary 
incident  to  the  office  of  Desai,  nor  is  it  held  by  the  same  title  as  the  village.  His 
case  as  to  it  is,  that  upwards  of  a  century  ago  the  then  native  ruler  of  Guzerat  con- 
ferred upon  one  of  his  ancestors,  and  predecessors  in  the  office  of  Desai  as  a  reward 
for  distinguished  service,  the  grant  of  a  Palkhi  or  Palanquin,  together  with  the 
allowance  in  question,  the  latter  being  the  sum  fixed  for  the  Palkhi  expenses,  and 
charged  on  the  land  revenues  of  the  Pergunnah  of  Broach.  He  alleges,  that  this 
Grant  was  confirmed  by  the  different  dynasties  who  have  since  ruled  in  Guzerat, 
and  finally  by  the  British  Government  in  1808  ;  and  he  insists,  that  the  allowance 
thus  enjoyed  is  hereditary  in  his  family,  and  now  irrevocable  by  the  Government. 

The  case  made  by  the  Government  in  answer  to  this  Claim,  is  that  the  Palkhi 
right  was  not  granted  for  Desaiship  service  ;  that  it  is  not  of  the  nature  of  an 
ordinary  Enam  ;  that  it  was  granted  to  the  original  holder  personally,  and  was  liable 
to  cease  on  his  death ;  and  that  to  allow,  or  not  to  allow,  such  a  right  depends  on  tlie 
pleasure  of  Government.  Tlie  only  issue  settled  in  the  cause  was,  whether  the  right 
claimed  was  perpetual,  or  whether  [559]  the  Government  was  competent  to  make  it 
cease  whenever  tliej'  pleased  to  do  so. 

The  Zillah  Judge,  who  tried  the  cause  in  the  first  instance,  determined  this 
issue  in  favour  of  Government,  and  dismissed  the  suit ;  his  decision  was  reversed, 
and  a  Decree  made' in  favour  of  the  Respondent  by  a  Division  Bench  of  the  High 
Court  of  Bombay  ;  and  the  present  appeal  is  against  that  Decree. 

The  grounds  of  the  judgment  of  the  High  Court  are  thus  summed  up  by  Mr. 
Justice  Tucker:  "  I  consider,  then,  that  the  Plaintiff  is  entitled  to  .succeed  in  this 
suit  (1)  because,  in  the  absence  of  the  original  Deed  of  conveyance,  or  Grant,  the 
long  enjoyment  of  the  Plaintiff's  ancestors,  during  four  generations  successivelv,  and 
for  a  period  of  more  than  a  century,  creates  a  legitimate  presumption  that  the  allow- 
ance was  conferred  on  the  original  Grantee  and  his  heirs  :   and  (2)  because  the 
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uninterrupted  enjoyment  of  the  Plaintiff's  Grandfatlier  imd  father,  under  the  Order 
made  by  the  Government  of  Bombay  on  tlie  7th  of  February.  1808.  whicli  extended 
from  that  date  to  1856.  jrave  to  the  Plaintiff  a  statutory  and  indefeasible  title." 

Their  Lordships  proi)ose  to  deal,  in  tlie  first  instance,  witli  the  second  of  these 
proi>ositions  ;  but.  before  doing  so.  they  will  sliortly  review  the  |)roceedin^N  of  tlie 
British  Government  with  reference  to  the  allowance  claimed,  because  the  effect  of 
those  proceedinirs  has  an  im]iortaiit  bearing  u|pom  both  piopositions. 

The  territory  of  which  Broach  forms  jiart  was  annexed,  with  tlie  rest  of  Guzerat, 
to  the  Mogul  Empire,  by  Akliar  in  1572.  and.  from  tliat  time  to  [560]  1685,  was 
governed  by  a  Nawab,  or  Soubahdar.  The  sovereignty  over  it  then  passed  to  the 
Mahrattas,  and  seems  to  have  been  exercised  by  the  Guieowar  until  177".'.  In  that 
year  Broach  was  taken  by  the  British,  and  was  held  by  the  East  India  Company  until 
178:!,  wlien  it  was  ceded  to  Seindia.  That  Mahratta  power  held  it  until  180:!,  when 
it  tiiially  became  British  territory,  under  one  of  the  Treaties  concluded  with  Uowlah 
Rao  Seindia.  The  office  of  Desai  appears  to  have  been  held  by  the  Resiiondent's 
ancestors  during  all  these  changes  of  dynasty.  His  Grandfather,  Dowhitrai.  was 
found  in  possession  of  it  by  the  British  in  18015:  and  it  would  apjicar  fmm  tiie 
evidence,  continued  to  receive  the  emoluments  of  office  which  lie  had  previously 
received  (including  for  some  time  the  Palkhi  allowance),  but  subject  to  the  con- 
dition of  submitting  to  the  orders  which  the  Government  of  Bombav  might  pass 
respecting  atiy  increase  or  reduction  of  them.  On  the  .'ilst  of  May.  1807,  the 
Revenue  Commissioners  at  Broach  made  their  Report  to  Governor  .Tonathan  Duncan, 
upon  several  matters  previously  referred  to  them,  w-hich  included  the  claims  of  the 
Desais  in  the  territories  in  question.  That  document  was  not  produced  in  the  Court 
below,  and  the  High  Court  has  drawn  various  inferences,  unfavourable  to  Govern- 
ment, from  its  non-production.  It  has.  however,  been  brought  before  their  Lordships 
in  the  supplemental  record  ;  and  has  been  treated  as  part  of  the  evidence  in  the 
cause. 

One  of  the  papers  forming  the  Appendix  to  this  report.  No.  51,  is  entitled  "  State- 
ment of  the  Income  assigned  to  the  Desais  of  the  Broach  Pergunnah,  as  taken  from 
separate  statements  given  in  by  each  [561]  under  their  respective  signatures." 
From  this  it  appears,  that  what  Dowlutrai  claimed  was  an  Enam  village,  imder  a 
Grant  to  his  ancestor,  Khooshalrai.  from  the  Guieowar,  in  a.h.  1140,  corresponding 
with  1727-8  :  tlie  Palkhi  allowance  in  question  ;  rights  in  certain  Passaita  land  ;  and 
some  other  customary  allowances  or  perquisites  in  money  or  in  kind.  The  recom- 
mendations of  the  Commissioners  in  the  body  of  the  report  were  (par.  31).  that  the 
last-mentioned  allowances  and  perquisites  should  be  abolished  or  reduced  ;  that  the 
right  of  Desai  Dowlutrai's  famih-  to  the  Enam  village  should  be  acknowledged  ;  and 
that  they  should,  for  the  present,  be  allowed  to  hold  their  Passaita  land,  subject  to 
such  arrangements  as  Government  might  think  fit  to  adopt  for  restoring  to  the  State 
all  illegally  alienated  land. 

Nothing  was  there  expressly  said  about  the  Palkhi  allowance;  but  it  may  be 
included  in  the  general  reconnnendation  contained  in  these  words: — "The  amount 
of  such  of  these  (i.e.,  those  fees  and  emoluments)  as  Government  may  be  of  opinion 
they  (the  Desais)  have  a  tolerably  fair  right  to,  from  the  length  of  time  they  may 
have  enjoyed  them,  may  be  calculated  from  the  accompanying  statement,  Nos.  51 
and  52,  and  a  per  centage  in  proportion  allowed  to  them  on  the  Government  Land 
Revenue,  which  should  be  made  payable  to  them  from  the  Collector's  Office  only, 
in  lieu  of  all  secret  or  avowed  perquisites  and  emoluments  whatever." 

The  action  which  the  Government  of  Bombay  took  on  this  report,  is  shown  by  the 
16th  paragraph  of  a  Letter,  dated  7th  of  February,  1808,  in  these  words:  — 

[562]  "  Proceeding  next  to  the  Desai's  allowances,  the  village  of  Kalluni,  or  (as 
written  in  the  Sunnud)  Kullub.  is  confirmed  by  Government,  as  j'ou  recommend,  as 
on  the  same  grounds  the  Palanquin  establishment  with  Sepoys,  and  Peon's  allowance 
to  Dowlutrai,  from  the  beginning  of  the  current  Mergsaul.  but  without  arrears,  for 
the  time  the  same  has  been  suspended. 

"  The  article  Sootchumra  is  to  be  resumed  from  him  and  tlie  other  Desais,  on 
the  like  principle,  as  ordered  in  respect  to  Jee  Balx)0,  and  the  article  of  Sadur,  as 
applicable  to  all  those  Desai  oflSces,  is  left  to  you  to  confirm  or  revoke,  according 
to  your  sense  of  its  justice  and  expediency." 
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We  aLcoidiiiglv  tind  that  Dowhitiai,  in  his  subsequent  Kahoolyat,  or  acknowledg- 
ment of  the  20th  March,  1809,  whilst  he  admits  the  receijit  of  an  order  for  the  pay- 
ment of  the  money  appertaining  to  the  customary  allowance  (dustoor)  and  Passaita 
land,  and  agrees  to  treat  those  allowances  as  subject  to  the  future  orders  of  Govern- 
ment, ceases  to  make  mention  of  the  Palkhi  allowance,  obviously  treating  that  as 
unconditionally  confirmed  to  him. 

That  it  was  regularly  paid  to  him  up  to  the  time  of  his  death  is  shown  by  the 
revenue  accounts  of  the  Collector  of  Broach,  which  have  been  produced,  in  which,  at 
least  after  April,  1809,  it  is  treated  as  one  of  the  general  charges  on  the  revenue. 
Dowlutrai  died  in  1828.  He  was  succeeded  in  the  office  of  Desai  by  his  Son, 
Hakoonmtrai,  who  thereupon  applied  for  the  Palkhi  allowance  to  the  Collector 
of  Broach.  It  was  paid  to  him  by  that  Officer  without  any  fresh  or  distinct  Grant 
or  order  of  the  Government,  the  payment  continuing  as  before  to  be  [563]  entered  in 
the  Collectorate  accounts  as  a  general  or  permanent  charge  on  the  revenues  of  the 
District.  This  state  of  things  went  on  without  question  until  the  year  1856.  In 
that  year  the  right  of  Hakoomutrai  to  this  allowance  wa.*  first  questioned.  He  was 
required  to  explain  how  he  was  in  receipt  of  it,  and  made,  on  the  28th  of  December, 
1856,  the  statement  respecting  his  right.  No  final  Order,  however,  seems  to  have 
been  passed  by  Government  on  this  matter  until  the  28th  of  November,  1861,  when, 
on  the  Report  of  the  Revenue  Commissioners,  dated  the  3rd  of  October  in  that  year, 
it  was  resolved,  as  follows: — "The  allowance  is  clearly  a  personal  allowance,  and 
should,  as  recommended  by  Mr.  Peile,  be  transferred  to  the  head  of  '  Life  pensions." 
It  should  cease  on  the  death  of  the  present  incumbent,  -Hakoomutrai." 

Hakoomutrai  died  some  time  in  the  year  1863.  The  payment  of  the  allowance 
then  ceased,  and  in  December,  1864,  the  Respondent  commenced  this  suit  to  establish 
his  hereditary  right  to  it. 

Their  Lordships  are  unable  to  concur  with  the  Judges  of  the  High  Court  in  the 
conclusion  that,  upon  the  facts  thus  stated,  the  Respondent  had,  under  the  pro- 
visions of  the  Bombay  Regulation  V.  of  1827,  cl.  I.,  sect.  1,  acquired  a  title  by  pre- 
scription, which  enabled  liim  successfully  to  maintain  his  suit,  whatever  might  have 
been  the  original  title  of  his  ancestors  to  this  Palkhi  allowance.  They  are  by  no 
means  satisfied  that  the  allowance,  though  payable  out  of  the  Government  revenue 
of  a  particular  Pergunnah,  can  properly  be  said  to  be  ''  immovable  property,'' 
within  the  meaning  of  the  clause  in  question.  It  did  not  constitute  a  charge  which 
[564]  could  he  enforced  against  the  land,  or,  since  the  year  1808,  against  the 
revenues  of  the  land  prior  to  the  claim  of  Government.  The  utmost  right  of 
Dowlutrai  after  1808,  or  his  descendants,  was  to  receive,  after  the  perception  of 
the  revenues  by  Government,  a  certain  annual  sum  of  money  out  of  the  Collector's 
Treasury. 

Nor,  again,  are  their  Lordships  satisfied  that  there  has  in  this  case  been  such 
a  possession  or  enjoj'ment  of  the  allowance  under  a  claim  of  hereditary  right  for 
thirty  years  without  interruption,  as  would  bring  the  right,  if  in  the  nature  of 
immovable  property,  within  the  operation  of  that  Regulation.  The  question  between 
the  Govermnent  and  the  Respondent  is,  whether  the  allowance  was  enjoyed  by 
hereditary  right,  or  by  virtue  of  a  grant  for  life,  express  or  implied,  to  each  suc- 
cessive taker.  So  long  as  Dowlutrai  lived,  his  enjoyment  of  the  allowance  would  be 
as  consistent  with  the  one  contention  as  with  the  other. 

A  Jaghiredar  for  life  cannot  convert  his  life  tenure  into  a  perpetual  tenure 
by  living  for  more  than  thirty  years.  The  period  of  thirty  years,  therefore,  would 
only  begin  to  run  from  1828,  when  Hakoomutrai  began  to  receive  the  allowance 
without  a  fresh  grant ;  and,  as  it  may  be  assumed,  under  a  claim  of  hereditary 
right.  But  it  seems  to  their  Lordships  that  the  interruption  to  this  enjoyment  may 
fairly  be  taken  to  have  begun  in  1856. 

The  right  of  Hakoomutrai  was  then  called  in  question  ;  and  there  was  the  com- 
mencement of  an  investigation  of  his  title  which  appears  to  have  lasted  until  the 
final  Order  of  Government  in  November,  1861.  There  was,  on  the  part  of  Govern- 
ment, no  [565]  admis.sion,  express  or  implied,  of  his  hereditary  right  after  185(>.  And 
for  these  reasons  they  have  come  to  the  conclusion,  that  the  Regulation  aft'ords  no 
bar  to  the  trial  of  the  question  between  the  Government  of  Bombay  and  the  Re- 
spondent upon  its  merits. 
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Again,  both  the  learned  Judges  of  the  High  Court  appear  to  have  acted  uii  a 
presumption,  that  the  title  of  the  Respondent  to  an  hereditary  grant  was  founded, 
not  on  the  documents  produced,  but  on  some  lost  or  missing  Suiinud  whidi  contained 
words  of  inheritance.  In  making  this  presumption  they  drew  certain  inferences 
against  the  Government,  and  in  favour  of  the  Plaintiff,"  from  tlie  non-production 
of  the  Report  of  the  Revenue  Commissioners  at  Rroach  of  tiie  .'Jlst  of  May,  1807. 
Tliat  document  is,  however,  now  before  their  Lordships;  the  appeal  has  l)een 
argued  as  if  it  were  part  of  the  evidence  in  tlie  cause,  and  tiie  inferences  to  he  drawn 
from  it  mu.st  be  drawn  from  its  actual,  and  not  from  its  supposed,  content/. 

Their  Lordships  will  now  consider  what  is  the  effect  of  the  evidence  in  support 
of  the  Plaintiff's  title. 

The  first  trace  of  the  allowance  in  question  is  to  be  found  in  tlie  Perwannah  which, 
if  not  a  Grant,  recites  a  Grant  by  the  Nawab  Ilyder  Joolee  Khan  to  Khoosiialrai 
Desai,  in  recompense  of  his  extraordinary  services  as  Desai,  fi.\es  the  allowance  for 
the  sustentation  of  that  dignity  at  Rs.  1072  (being  Rs.  1200  for  the  Palkhi,  and 
."Is.  772  for  the  servants),  and  directs  that  sum  to  be  paid  to  him  annually.  The 
only  date  on  this  document  is  "the  13th  Shaban,  in  the  9th  year  of  the  reign,"  a 
date  which  it  would  be  difficult  to  fix.  But  as  the  Grant  purports  to  have  been  made 
by  the  Nawab,  and  there  is  no  mention  of  the  Guicowar,  it  may  be  presumed  that 
ihis  [566]  Perwannah  was  issued  before  the  year  1685,  wlien  the  actual  sovereignty 
over  the  territories  in  which  Pergunnah  Broach  is  situated,  passed  into  tlic  hands 
oi  the  Mahrattas. 

This  Grant,  however,  whatever  its  nature,  appears  to  have  been  afterwards 
superseded:  for  the  earliest  Mahratta  document  produced  by  the  Respondent  in 
support  of  his  title,  and  said  to  bear  a  date  corresponding  with  the  year  1753-51, 
is  in  favour  of  Bhikaridas,  the  Son  of  Koosahlrai,  and  imports  the  grant  to  him 
by  the  Guicowar  of  a  Palkhi,  with  an  allowance  of  only  Rs.  1100  for  keeping  it  up. 
This  document  seems  to  have  been  intended  to  operate  both  as  a  Sunnud  or  Grant, 
and  as  a  Perwannah  or  Order  addressed  to  the  Officers  who  were  to  pay  the  allow- 
ance ;  for  it  is  stated  that,  across  the  Hindee  Perwannah,  to  the  Officers,  there  is 
written  a  memorandum  in  Persian  to  the  effect,  "  a  Sunnud  for  a  Palkhi  in  the 
name  of  Bhikaridas  Desai."  Bhikaridas  was  succeeded  by  Jaraiyatrai.  Several 
Perwannahs  issued  by  the  Guicowar  during  the  life  of  this  Desai  are  produced,  but 
none  of  them  show  how  his  receipt  of  the  allowance  began.  Those  of  1760-61  and 
1762-63  refer  to  interruptions  of  his  existing  right,  not  to  the  commencement  of  it. 
That  of  1772-73,  contains  proofs  of  an  augmentation  of  the  previously  existing 
allowance  by  the  wages  of  seven  Sepais  thereby  assigned  to  him.  Jamiyatrai  died 
in  1774-75,  and  thereupon  the  Guicowar  of  the  day  issued  what  is  termed  "  a  consola- 
tory Letter,"  in  the  shape  of  a  Perwannah,  to  the  revenue  Officer  at  Broach,  which 
contains  this  passage:  — 

"  Jamiyatrai  Desai  is  dead.  Giving  consolation  to  his  Son,  Dowlutrai  Desai, 
in  many  ways,  you  are  [567]  from  time  to  time,  to  get  the  business  and  affairs  of  the 
mehal  transacted  by  his  hands,  as  has  been  done ;  and  you  are  to  pay,  from  time  to 
time,  his  Palkhi  and  Sebaudi  allowances  as  they  now  exist."  The  whole  of  this 
document,  including  the  expression  that  "  they "  (Dowlutrai  and  his  ancestors) 
"  had  from  ancient  times  belonged  to  the  Sirkar,"  implies  the  existence  of  at  least 
a  customary  right  of  succession  to  the  allowance  with  tlie  office  of  Desai  from  Father 
to  Son,  though  perhaps  a  right  capable  of  being  interrupted  or  destroyed,  like  other 
rights  under  a  despotic  Government,  by  the  will  of  the  Sovereign. 

This  is  the  latest  document  issued  by  the  Guicowar  ;  and  indeed  the  date  as 
given  in  the  record  is  later  than  the  taking  of  the  City  of  Broach  by  the  British. 
The  authority  however  of  the  Guicowar,  may  at  that  time  have  continued  to  exist 
in  the  surrounding  District. 

The  next  document  is  the  Perwannah  of  Scindia,  issued  on  the  application  of 
Dowlutrai  in  April,  1786.  It  recites  the  application  of  Dowlutrai,  which  appears 
to  have  been  in  the  nature  of  a  claim  by  hereditary  right,  since  it  refers  to  the  Grant 
to  his  Grandfather,  Bhikaridas,  as  the  foundation  of  his  title,  making  no  mention  of 
any  intermediate  Grant  to  his  Father,  Jamiyatrai.  The  allowance  was  then  fixed 
by  Scindia  at  Rs.  1352,  and  directed  to  be  continued  to  Dowlutrai  as  Desai.  And 
a  further  direction  was  given  to  take  a  copy  of  the  document  and  to  return  the 
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original  (called  a  Sunnud)  to  the  Desai  for  his  use.  This  is  the  last  of  the  native 
documents,  Dowlutrai  being  still  alive  and  in  the  enjoyment  of  the  allowance  when 
the  Territory  of  Broach  was  ceded  to  the  British  Government  in  1803. 

[568]  Koviewing  these  native  documents,  their  Lordships  are  unable  to  find  any 
which  import,  by  express  words  of  inheritance,  that  the  Palkhi  privilege  with  its 
allowance  was  to  be  enjoyed  from  generation  to  generation  by  the  original  Grantee 
and  his  heirs.  And  it  is  now  clear,  that  the  Report  of  1807  does  not,  as  the  Judges 
thoui-ht  it  might,  disclose  any  evidence  from  which  the  existence  of  a  Sunnud  in 
those"  terms  may  be  inferred.  Their  Lordships  are  disposed  to  infer  from  the 
terms  of  Scindia's  Perwannah,  and  the  earliest  of  the  Guieowar's  Perwannahs,  that 
there  was  no  Sunnud  other  than  those  documents  importing  the  grant  of  the 
allowance  to  Bhikaridas ;  and  the  confirmation  of  the  allowance  to  Dowlutrai.  On 
the  other  hand,  the  documents  do  not  appear  to  support  the  Appellant's  contention 
that  the  allowance  was  merely  personal  to  each  taker  ;  and  the  subject  of  a  separate 
grant  to  each  in  succession. 

There  is  no  trace  of  such  a  Grant  in  favour  of  Jamiyatrai ;  when  Dowlutrai 
succeeded  to  Jamiyatrai  he  was  treated  as  succeeding  to  the  allowance  by  the  same 
title  to  which  he  succeeded  to  the  Desaiship  ;  the  confirmation  of  Scindia  is  founded 
on  an  original  Grant  to  Bhikaridas;  and  the  whole  tenor  of  the  documents  is  in 
favour  of  the  conclusion  that,  after  the  allowance  was  granted,  it  was  treated  and 
considered  as  part  of  the  emoluments  of  the  hereditary  office  of  Desai. 

Their  Lordships  are  not  disposed  to  treat  the  proceedings  of  the  British  Govern- 
ment in  1808  as  amounting  to  a  new  and  enlarged  grant.  Nor  do  they  consider 
that  the  accounts,  or  the  acts  of  the  Government  Officers  on  the  death  of  Dowlutrai, 
though  they  afford  evidence  that  Government  up  to  [569]  1856,  considered  the 
allowance  to  be  a  permanent  alienation  of  revenue  in  favour  of  this  family,  are 
conclusive  against  the  Government's  present  claim  to  a  right  of  resumption. 

They  think  that  the  reasonable  construction  of  the  proceedings  in  1807  and 
1808  was,  that  the  Government  of  that  day  intended  to  confirm,  and  did  confirm,  the 
title  of  Dowlutrai,  whatever  it  might  be,  without  enlargement,  but  also  without 
diminution.  But  the  inference  which  their  Lordships  draw  from  the  Report  and 
the  Letter  of  Government  thereon  is,  that  the  Government  of  that  day  was  dealing, 
and  intended  to  deal,  not  witli  the  mere  rights  and  allowances  of  the  individual 
Dowlutrai,  but  with  the  emoluments  of  the  hereditary  Desaiship  held  by  liis  family. 
And  it  is  on  the  special  ground  tliat.  under  the  native  Rulers,  this  allowance  was 
treated  as  permanently  annexed  to  the  office,  and  was  confirmed  in  1808  by  the 
British  Government  as  appurtenant  to  the  office,  and  not  upon  the  grounds  assigned 
by  the  High  Court  (from  some  of  which,  as  they  have  already  intimated,  they  dissent), 
that  their  Lordships  have  come  to  the  conclusion  that  they  ought  humbly  to  advise 
Her  Majesty  to  affirm  the  Decree  under  appeal,  and  to  dismiss  this  appeal  with 
costs. 

[See  Mahar/ina  Fattehsaiuiji  Jn.fwatsanr/J!,  v.   Dessai  Kulhanrwiji  Hekoomiitrmji, 

1873,  L.R.  I'ind.  App.  49.] 


[570}  RAMALAKSHMI  AMMM.,— Appellant ;   SR^ANANTHA   PERUMAL   SET- 
HURATAR,— 7?e.spowfZew<  *  [March  14  and  15,  1872]. 

On  appeal  from  the  High  Court  of  Judicature  at  Madras. 

A.,  who  had  a  first  or  royal  Wife  living,  who  died  without  issue,  intermarried  on 
the  same  day  with  B.  and  C.  Both  Wives  had  male  issue,  C.'s  Son  being  born 
first.     Held,  that  C.'s  Son  was  entitled  to  succeed  to  an  impartible  zemin- 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier. 
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dai'y  in  preference  to  li.'s  Son,  as  bj-  Hindoo  Law  |iiiority  of  birtli  was  not 
affected  \}y  the  prior  marriage  witli  15.,  llie  then  senior  Wife. 

If  a  party  rely  upon  a  special  custom  of  a  family  to  take  the  succession  to  the 
zemindaiy  out  of  the  ordinary  Hindoo  Law,  such  custom  must  be  proved  to 
be  ancient  and  continuous  [14  Moo.  Ind.  App.  585,  586]. 

A  letter  of  the  Collector  containing  a  sunnnary  of  the  statements  by  Zemindars 
for  information  of  the  Board  of  Revenue  in  a  dispute,  as  to  the  right  of  in- 
heritance to  a  zemindary  in  the  same  District,  is  not  admissible  as  evidence 
[14  Moo.  Ind.  App.  588]. 

Tlie  object  of  this  suit  wa.s  to  establish  the  title  of  the  Respondent  to  succeed  to 
an  impartible  zemindary,  called  L'rkadu,  as  the  heir  of  the  Appellant's  late  Husband. 
Zemindar  Kottalinga  Setiiurayar. 

The  Respondent  claimed  to  be  heir,  as  tlie  Son  eldest  in  age  of  the  Zemindar's 
Sons,  and  also  as  being  the  Son  of  the  second  Wife.  Tiic  A|i]iellant  insisted,  that 
she  was  the  second  W'ife,  and  that  the  Respondent's  Mother  was  tlie  tliird  Wife  of  the 
Zemindar,  and  that  her  Son,  as  being  the  Son  of  the  senior  sur-[571]-viving  Wife, 
tliough  born  after  the  Son  of  the  third  Wife,  was  entitled  to  succeed  to  tiie  zemin- 
dary, in  preference  to  the  Respondent. 

Kottalinga  Sethurayar  was  a  Zemindar  Polygar  in  the  Zillaii  of  Tinnevellv, 
Madras.     He  belonged  to  the  caste  called  Maravars  among  whom  polygamy  prevails. 

Both  sides  admitted  first,  that  the  Sons  of  the  first  or  royal  W'ife  succeeded  to 
the  zemindary  in  priority  to  Sons  of  any  other  Wife,  and  without  reference  to  the 
age  of  her  Sons,  and  secondly,  the  fact,  that  the  first  Wife  had  died  without  issue. 

The  facts  were  these  :■ — 

Kottalinga  Sethurayar  married  three  Wives.  Kanthimathiannnal,  the  first  or 
royal  Wife,  died  in  his  lifetime,  without  issue.  The  A]){icllant  and  the  Respondent's 
Mother  were  the  other  two  Wives,  and  were  married  to  him  on  the  same  day,  and 
the  fir.st  question  in  the  appeal  was  one  of  fact,  whether  the  Appellant  or  the  Re- 
spondent's Mother  w-as  the  first  married  to  the  late  Zemindar.  Both  Wives  were 
of  the  same  class. 

The  Respondent  was  born  in  the  year  1838  ;  the  Appellant's  eldest  Son,  Murthu 
Ramalinga  Sethurayar,  was  not  born  till  1849. 

The  second  question  in  the  appeal  was,  whether,  assuming  the  Appellant  to 
have  been  the  Zemindar's  senior  surviving  Wife,  her  Son,  though  younger  in  age, 
was  or  not  entitled  to  succeed  to  the  zemindary  in  preference  to  the  Respondent  as 
the  Son  of  the  junior  Wife. 

It  appeared  from  the  documents  put  in  evidence,  that  previously  to  the  suit 
in  which  the  above  questions  arose,  regarding  the  succession  to  the  zemindaries 
[572]  of  the  Maravars  in  the  District  of  Tinnevelly  ,  a  similar  dispute  had  arisen 
respecting  the  zemindary  of  Purayar,  in  the  same  District  of  Tinnevelly.  In  that 
case,  the  deceased  Zemindar  left  two  Sons,  one  aged  two  years,  by  his  second  Wife, 
and  the  other  aged  eight  years,  by  his  third  Wife,  and  the  law  Officers  of  the 
then  Sudder  Dewanny  Court  gave  their  opinion,  that  by  the  Hindoo  law, 
the  elder  in  age  of  the  two  Sons  would  be  his  Father's  heir;  but  the 
Government  entertaining  an  opinion  that  this  was  not  the  rule  of  succession  in  the 
District,  directed  the  opinions  of  the  Zemindars  in  the  District  to  be  taken  as  to  the 
rule  of  succession  among  the  Polygars  there.  The  opinions  of  twenty  Zemindars 
in  the  District  were  accordingly  taken,  and  that  of  the  great  majority  was,  that  the 
Son  of  the  senior  Wife  for  the  time  being,  though  younger  in  age,  was  to  be  jireferred 
to  the  elder  Son  of  a  junior  W^ife.  The  Government  acted  on  this  opinion,  and  the 
Son  of  the  senior  Wife  succeeded  to  the  zemindary.  It  further  appeared,  that 
some  time  in  the  year  1849,  the  late  Zemindar  Kottalinga  Sethurayar  was  recjuested 
by  the  Collector  of  Tinnevelly  to  state  for  his  information  the  rule  of  succession 
which  prevailed  in  his  zemindary  of  Urkadu  ;  and  on  the  17th  of  July,  1849,  and 
liefore  the  birth  of  the  Appellant's  Son,  that  he  had  addressed  an  Arzi  to  the 
Collector,  in  which  he  stated,  that  when  a  Zemindar  of  his  caste  had  Sons  by 
difi'erent  Wives,  the  Son  of  the  first  Wife  always  succeeded  to  the  zemindary,  and 
that  in  the  event  of  there  being  no  Son  by  the  first  Wife,  the  firstrborn  Son  amongst 
the  Sons  of  the  other  Wives  had  a  right  to  succeed  to  the  zemindary,  and  that  in 
[573]  such  case  the  succession  did  not  depend  upon  the  order  in  which  tlie  Wives 
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were  married.  This  Arzi  was  said  to  Jiave  been  stolen  from  the  Record  Office  and 
another  substituted,  and  was  not  in  evidence.  j  .    .,     n  n    t 

The  Respondent  in  the  Courts  below  relied  on  two  Arzis  addressed  to  the  Collector 
of  Tinnevelly  by  the  Zemindar,  dated  respectively  the  18th  of  August,  1853  and 
28th  of  November,  1853,  as  showing  the  Zemindar  at  that  date  recognized  the 
Respondent  as  the  heir  to  the  zemindary.  .      ^t      o      rio^,  i    i    u-     f 

In  the  year  1861,  the  Appellant  instituted  a  suit.  No.  3,  of  1861,  on  behalf  of 
herself  and  her  eldest  Son,  Murthu  Ramalinga  Sethurayar,  in  the  Civil  Court  of 
Tinnevelly,  against  the  late  Zemindar  Kottalinga  Sethurayar,  the  Respondent  and 
another,  in  order  to  obtain  a  declaratory  Decree  of  the  Court  establishing  the  right 
of  the  Appellant's  Son  to  succeed  on  the  death  of  his  Father,  the  first  Defendant, 

to  the  zemindary.  „      ,  „  „  rr,-  n         i,     i      i  ■ 

The  suit  was  heard  before  the  Judge  of  the  Civil  Court  of  Tinnevelly,  who  by  his 

iud<^ment,  dated  the  21st  of  February,  1862,  decreed  that  the  Son  of  the  Appellant, 

was°the  lawful  heir  of  the  Zemindar,  and  was  entitled  on  his  decease  to  the  zemindary. 

The  Zemindar  Kottalinga  Sethurayar  died  on  the  25th  of  August,  1862,  pending 

an  appeal  from  this  decree,  which  was  reversed. 

The  Respondent  filed  his  plaint  in  1863,  in  the  Civil  Court  of  Tinnevelly,  against 
the  Appellant,  the  three  minor  Sons  of  the  Appellant,  and  others,  claiming  the 
zemindary  as  the  eldest  Son  and  heir  of  the  late  Zemindar,  and  also  claiming  other 
real  and  personal  estates  of  the  late  Zemindar,  which  are  not  material  to  the  question 
in  this  appeal. 

[574]  By  the  statement,  or  answer  of  the  Appellant,  in  her  own  right  and  as 
Guardian  of  her  eldest  Son,  she  insisted,  that  the  Respondent  was  the  Son  of  the 
late  Zemindar's  third  Wife;  that  it  was  arranged  that  the  Appellant  should  be 
married  as  second  Wife,  the  first  Wife  being  then  living,  in  order  that  her  Sou 
might  get  the  Puttam  (right  of  succession),  and  that  first  Defendant  as  eldest  Son 
of  the  Appellant,  as  second  Wife  standing  next  in  rank  to  the  first  Wife,  was  the 
sole  heir  to  the  zemindary  of  Urkadu,  according  to  the  invariable  and  long  standing 
usage  of  the  zemindary.  The  answer  then  referred  to  the  Decree  in  the  suit. 
No.  3,  of  1861,  and  alleged,  that  all  zemindaries  in  the  District  had  the  same  usage, 
and  that  there  was  the  same  family  usage  in  the  zemindary  in  question,  and  sub- 
mitted, that  the  eldest  Son  treated  of  in  Hindoo  law  was  the  eldest  Son  of  the  senior 
Wife,  and  that  it  did  not,  therefore,  apply  to  the  Respondent. 

Among  the  evidence  was  a  Letter  of  the  Collector  of  the  District  to  the  Revenue 
Board,  containing  the  substance  of  the  declarations  of  the  Zemindars  of  the  District 
before  mentioned  in  respect  to  succession  of  the  Maravars  in  the  District  of  Tinne- 
velly. Evidence  as  to  the  priority  of  the  respective  marriages  was  gone  into,  and 
on  the  balance  of  the  evidence  on  both  sides,  and  the  probabilities  of  the  case,  it 
established,  that  the  Appellant  was  married  to  the  Zemindar  before  the  Respondent's 
Mother,  though  on  the  same  day. 

The  suit  came  on  to  be  heard  before  Mr.  W.  Hodgson,  the  acting  Judge  of  the 
Civil  Court  of  Tinnevelly,  on  the  29th  of  August,  1864,  who  gave  the  following, 
judgment: — The  Court  being  of  opinion,  [575]  that  the  first  Defendant  (the  Appel- 
lant's Son)  has  established  his  right  and  title  to  succession  to  the  zemindary  of 
Urkadu,  as  the  eldest  Son  of  the  Appellant,  the  second  and  senior  Wife  of  his 
Father,  the  late  Zemindar,  dismisses  the  Plaintiff's  (Respondent's)  claim,  so  far  as 
it  relates  to  the  succession  to  the  zemindary.  And  a  joint  judgment  delivered  by  the 
Court  composed  by  Messrs.  Hodgson  and  Goldre,  on  the  same  day  established  the 
right  of  the  Appellant's  Son  to  succeed  to  the  zemindary. 

The  Respondent  appealed  from  this  Decree  of  the  Civil  Court,  to  the  High  Court 
at  Madras,  the  Respondent  relying,  among  others,  as  reasons  of  appeal:  — 

First,  that  the  case  was  governed  by  the  general  Hindoo  law,  which  recognized 
no  priority  of  a  Son  arising  out  of  priority  of  marriage,  save  in  the  instance  of  the 
first  Wife. 

Secondly,  that  the  burthen  of  proving  the  special  custom  relied  on  by  the  Appel- 
lant was  on  her,  and  that  she  had  not  established  it,  as  the  evidence  was  untrust^ 
worthy ;  that  the  declarations  of  the  Zemindars  were  not  evidence,  and  that  the 
course  adopted  by  Government  in  the  Purayar  case,  even  if  proved,  could  not  affect 
ihe  question,  the  family  in  question  being  of  a  different  caste. 

900 


I 


V.  SIVANANTHA  PERUMAL  SETHDRAYAR  [1872]      XIV  MOORE  IND.  APP..  876 

The  appeal  came  on  to  be  heard  before  the  Chief  Justice,  Sir  CoUey  H.  Scotland, 
and  Mr.  Justice  Hollowuy,  and  that  Court  by  its  judgment  of  the  12tli  of  Foliruary, 
1866,  reversed  the  Decree  of  tlie  Civil  Court.  The  material  part  of  the  judguieiit 
of  the  Court  was  in  tliese  terms:  — 

"  There  is  no  doubt,  that  the  Plaintiff  is  the  first-born  Son  of  tlie  late  Zemindar, 
and  there  is  no  dispute  as  to  the  relationslii])  in  which  the  parties  [576]  stand  to 
each  other  and  to  the  Zemindar,  except  in  regard  to  tlie  priority  in  i>oint  of  time  of 
the  marriage  of  the  Plaintiff's  Motlier,  and  that  issue  it  will  only  be  necessary  to 
allude  to,  after  we  have  expressed  tlie  decision  at  which  we  have  arrived  upon  the 
two  main  questions  in  the  case.  First,  then,  has  it  been  shown  that  by  etitablished 
custom,  where  there  are  several  Wives,  and  the  first  Wife  has  no  male  issue,  tlie  right 
of  succession  passes  to  the  eldest  Sons  of  the  other  Wives,  according  to  the  priority  of 
their  Mothers'  marriages,  and  not  to  the  first-born  of  all  the  Sons?  It  is  not  pre- 
tended, that  such  a  custom  has  at  any  time  received  judicial  sanction,  and  what  tlio 
law  requires  before  an  alleged  custom  can  receive  the  recognition  of  the  Court,  and 
so  acquire  legal  force,  is  satisfactory  proof  of  usage,  so  long  and  invariably  acted 
upon  in  practice,  as  to  show  that  it  has  by  common  consent  been  submitted  to  as  the 
established  governing  rule  of  the  particular  family,  class,  or  District  of  Country, 
and  the  course  of  practice  upon  which  the  custom  rests  must  not  bo  left  in  doubt,  but 
be  proved  with  certainty.  Applying  tliat  rule  of  law  here,  we  are  of  opinion,  that 
the  evidence  wholly  fails  to  support  the  custom  set  up.  Tlie  loose  statements  made 
by  the  Witnesses  on  both  sides  of  what  they  had  generally  heard  and  understood  to 
be  the  custom  are  of  no  avail,  and  beyond  these  statements  the  only  evidence  in  the 
suit  is  that  given  by  the  late  Zemindar  himself,  and  one  or  two  Witnesses  for  the 
Defendants,  as  to  two  instances  of  succession  to  the  zemindary,  when  there  were 
Sons  by  several  Wives,  according  to  priority  of  marriage.  This,  at  best,  would  have 
been  slight  evidence,  but  the  circumstances  here  throw  such  discredit  on  the  [577] 
late  Zemindar's  testimony  as  to  make  the  evidence  wholly  unreliable.  It  apjiears 
that  in  the  year  1849  the  Zemindar,  in  an  Arzi  to  the  Collector,  and  in  the  Maha- 
zarnama,  which  he,  with  other  Zemindars,  then  gave,  stated  that  the  right  of  suc- 
cession, on  failure  of  male  issue  by  the  first  Wife,  passed  to  the  first-born  of  the  Sons 
by  all  other  Wives.  Again  in  1853,  after  the  birth  of  the  first  Defendant,  tiie  Zemin- 
dar in  his  communications  with  the  Collector  treats  the  Plaintiff  as  his  heir,  and 
called  him  his  '  pattathu  kumaran.'  Further,  we  find  that  when  he  was,  in  1861, 
charged  with  being  concerned  in  substituting,  amongst  the  records  of  the  Collector's 
office,  a  spurious  Arzi,  stating  that  the  Son  of  the  Wife  first  married  had  the  right 
to  succeed,  he  not  only  denied  the  charge,  but  repeated  his  first  statement  as  to  the 
rule  of  succession.  Soon  after  this,  the  Plaintiff  and  his  Father,  the  Zemindar,  be- 
came at  enmity  with  each  other,  and  a  suit  was  brought  by  the  present  first  and 
fourth  Defendants  against  the  Plaintiff  and  the  Zemindar  (collusively  there  can  be 
little  doubt  as  between  the  then  Plaintiff'  and  the  Zemindar),  in  which  the  statements 
now  relied  upon,  were  made  by  the  Zemindar  as  a  Witness  for  the  Plaintiff.  It  is 
impossible,  under  the  circumstances,  to  place  any  reliance  upon  these  statements, 
or  the  other  evidence  offered  to  .support  them.  Then,  with  reference  to  the  opinions 
of  nineteen  Zemindars  of  the  District,  upon  which  the  Lower  Court  altogether  rests 
its  decision  in  favour  of  the  custom;  they  are  not  the  statements  of  Witnesses,  but 
opinions  obtained  for  the  information  of  the  Board  of  Revenue,  upon  the  occasion 
of  a  dispute  about  the  succession  to  another  zemindary,  the  precise  particulars  of 
which  we  know  [578]  nothing  of  in  this  case.  They  cannot,  therefore,  properly  be 
regarded  as  any  evidence  in  this  case;  but,  even  if  evidence,  they  are  merely  indi- 
vidual opinions  expressed  in  general  terms,  in  which  the  Zemindars  vary  from  each 
other,  and  from  the  opinions  expressed  at  the  same  time  by  the  Plaintiff's  Father, 
and  no  effect  can  be  given  them,  in  support  of  the  alleged  special  custom.  Wo  are 
thus  brought  to  consider  the  second  question,  whether  by  Hindoo  law,  independently 
of  particular  cu.stom,  the  Plaintiff  is  rightful  heir  to  the  zemindary,  and  in  deter- 
mining it  we  are  relieved  from  considering  any  qualification  that  the  law  may  attach 
to  the  difference  of  caste  among  the  Wives,  as  in  this  case  there  is  no  dift'erence  of 
caste.  Heirship  by  right  of  primogeniture  rests  upon  an  exceptional  rule  of  the 
general  law  of  inheritance,  applicable  to  zemindaries  and  other  estates,  which  are 
considered  in  the  nature  of  Principalities,  and  impartible.     As  respects  all  other 
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property,  except  under  certain  strictly  limited  Grants  from  the  Government,  and  in 
the  case  of  some  offices,  tlie  law  at  the  present  day  does  not  recognize  a  right  by 
succession,  in  one  of  several  Sons,  or  one  of  the  other  male  members  of  an  undivided 
family,  to  the  exclusion  of  the  others,  beyond  the  preferential  claim  of  tiie  eldest  to 
manage  the  [jroperty.  Now,  no  Work  of  authority  or  decision  directly  relating  to 
the  descent  of  property,  which  at  the  jjresent  day  is  governed  by  tiie  rule  of  jirimo- 
geniture,  was  cited  at  the  Bar,  nor  have  we  found  any  bearing  materially  ujjon  the 
present  question.  We  must,  therefore,  decide  it  upon  principle,  and  by  analogy  to 
the  existing  general  law  of  inheritance,  and  upon  what  we  find  laid  down  in  early 
times,  when  primo-[579]-geniture  by  the  general  law  conferred  some  special  pro- 
prietary rights  and  privileges  which  no  longer  exist.  Upon  general  principle, 
where  the  Wives  are,  as  in  this  case,  of  the  same  caste  and  rank,  there  is  no  sound 
ground  of  distinction,  on  which  the  birth-right  of  the  first-born  of  all  the  Sons  can 
be  denied.  Whether  tiie  Plaintiff's  Motiier  was  second  or  third  Wife  of  the  late 
Zemindar,  she  was,  ecpially  with  the  fourth  Defendant,  his  lawful  Wife,  and  by  the 
birth  of  the  Plaintiff,  his  Fallier  first  acquired  all  the  benefits,  temporal  and 
spiritual,  whicii  are  ascribed  to  the  birth  of  a  Son,  and  the  performance  by  him  of 
the  a])i)ointed  exequial  rights  (Menu  cii.  IX.  sects.  106,  107  ;  Colb.  Dig.,  B.  V.,  ch.  1, 
sect.  10).  Then  applying  tlie  general  law  of  succession,  which  governs  partible 
property,  it  favours  strongly  tlie  Plaintiff's  rights.  All  illegitimate  Sons  of  the 
same  rank  arc  upon  an  equality,  though  the  offspring  of  several  Wives,  and  though 
the  number  of  Sons  by  each  differs.  The  Sons  severally  take  per  cainta,  and  their 
rights  in  the  distribution  of  property  are  not  affected  in  any  way  by  the  order  of 
their  Mothers'  marriages  (Strange's  "  Hindoo  Law,"  Vol.  I.  p.  205).  Seniority  too, 
by  birth,  independently  of  the  Order  of  marriages,  gives  the  preferable  claim  to  the 
management  of  tlie  joint  property.  In  the  case  of  a  plurality  of  Wives  of  unobjec- 
tionable caste,  priority  of  marriage  seems  to  be  regarded  by  the  law,  only  for  the 
purpose  of  regulating  the  order  of  precedence  amongst  the  Wives  themselves,  and 
the  right  of  each  to  succeed  as  heir  to  the  Husband,  in  default  of  Sons.  But  the 
Plaintiff's  right  derives  still  further  support  from  the  text  of  Menu,  to  which  we 
were  referred  in  the  course  of  the  argument.  Although  the  passages  relate  directly 
[580]  to  rights  and  privileges  of  the  first-born  upon  partition,  which  are  no  longer 
admitted,  still  they  are  not  the  less  of  force  here,  and  in  other  cases  to  which,  at  the 
present  day,  the  rule  of  ])riiii()geiiiture  apjilies,  so  far  as  they  show  to  which  of  the 
Sons  of  several  Wives,  rights  of  |)rimogeniture  passed.  In  Menu,  ch.  IX.,  after  treat- 
ing of  the  then  privileged  position  of  the  first-born  Son,  and  his  rights  upon  parti- 
tion, it  is  observed  in  section  122,  with  reference  to  the  birtli  of  a  Son  by  a  first 
married  Wife,  after  tlie  birth  of  a  Son  by  a  subsequently  married  Wife  of  a  lower 
class,  '  it  may  be  a  doubt  in  that  case,  how  the  division  shall  be  made.'  But  in  the 
next  section  it  is  declared,  that  the  Son  of  the  first  married  Wife  is  entitled  to  the 
preference,  and  after  him,  '  those  who  were  born  first,  but  are  inferior  on  account 
of  their  Mothers  who  were  married  last.'  Then  in  section  125,  it  is  laid  down  that, 
'  as  between  Sons  born  of  Wives  equal  in  their  class,  and  witliout  an)'  other  dis- 
tinction, there  can  be  no  seniority  in  right  of  the  Mother,  but  the  seniority  ordained 
by  law,  is  according  to  the  birth.'  The  effect  of  these  sections,  we  think,  clearly  is 
(at  least  as  between  tiie  Sons  of  Wives  of  equal  caste,  other  than  the  Wife  first 
married)  that  the  first-liorn  of  all  the  Sons  possessed  the  right  of  primogeniture, 
and  tliis  view  is  in  accordance  witli  the  other  texts,  and  the  commentary  in  Dig., 
Colb.,  B.  v.,  cli.  I.,  t«  wiiich  reference  was  also  made  in  the  argument.  Upon  the 
whole  it  appears  to  us,  that  as  regards  llie  rights  of  Sons  by  different  Wives  to  in- 
herit, whether  in  coparcenary  or  as  sole  heir  (except  perhaps  the  Son  of  the  first 
Wife),  the  jiriority  in  the  point  of  time  of  their  Mothers'  marriages  has  never  been 
regarded  wlieii  the  Wives  were  equal  in  caste  [581]  and  rank,  and  that  the  rule  of 
primogeniture  was  and  is,  the  same  in  the  case  of  Sons  by  several  Wives  of  equal 
caste  and  rank  as  in  the  case  of  Sons  by  one  Wife.  For  these  reasons,  we  are  of 
opinion,  that  by  the  general  law  of  inheritance,  the  Plaintiff  is  heir  to  the  zemindary 
by  right  of  primogeniture.  It  is  unnecessary  to  decide,  whether  a  distinction  exists 
in  favour  of  the  younger  Son  of  a  first  Wife,  as  the  former  Pundits  of  this  Court 
appear  to  have  thought ;  and  we  desire  to  be  understood,  as  not  expressing  any  opinion 
upon   the   point,  one   way  fir  the  other.     Our   decision   also   leaves   untouched   the 

902 


\   ■  V.  SIVANANTHA  PERUMAL  SETHURAYAR  [l872j      XIV  MOORE  IND.  APP.,  583 

question,  how  far  a  diiVercnoe  of  caste  between  tlie  Wives  and  the  HuNband  would 
affect  the  right  of  the  lirst-bonii  Son ;  but  w©  may  refer  to  some  observations  upon 
this  subject  to  be  found  in  the  judgment  of  the  Cliief  Justice,  in  the  recent  case  of 
Paiulaii/a  Televar  v.  Puli  Televar  (1  Mad.  Higii  Court  Reports.  483).  Our  decision 
being  iu  favour  of  the  Plaintiff's  right  by  birth,  upon  the  general  law,  it  is  not 
necessary  to  decide  the  other  question  raised,  whether  the  late  Zemindar's  marriage 
with  the  Plaintift"s  Motiier  was  celebrated  before  or  after  his  marriage  with  the 
fourth  Defendant,  it  being  the  case  of  both  parties  that  the  marriages  took  jilace  at 
different  times  of  the  same  day.  But  we  think  it  projier  to  observe,  that  tlie  Court  at 
present  sees  no  sufficient  ground  for  saying,  that  the  right  conclusion  had  been 
arrived  at  by  the  Lower  Court." 

The  appeal  was  brought  from  this  Decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  F.  11.  Rowring,  for  the  Appellant. — First,  on  the 
question  of  fact,  it  is  established  by  the  evidence,  that  in  jioint  of  time  the  marriage 
of  [582]  the  A])pellant  was  first,  and  .she  was  the  second  Wife  and  the  Respondent's 
Mother,  the  third  Wife  of  the  late  Zemindar,  therefore,  as  held  by  the  Court  of  first 
instance,  the  Appellant's  Son,  though  younger  in  age  than  the  Respondent,  was, 
as  issue  male  of  the  senior  Wife,  entitled  to  succeed  to  the  zemindary  in  priority 
to  the  Respondent.  They  cited  Menu  (by  Grady),  ch.  IX.  sects.  105.  6,  7,  122,  123, 
125  ;  Jagannatha's  Dig.,  by  Colb.,  B.  V.,  ch.  1,  sect.  1,  art.  II.,  c.  vii.,  ix.,  x.,  xii.,  xiii., 
xiv.,  xvii.,  sxvi.,  xsxvii.,  xxxviii.,  xl.,  xliii.,  xlv.,  liv.,  Iv.,  Ivi.,  and  Ivii.,  Strange's 
"  Hindu  Law,"  Vol.  I.,  p.  56  [2  Ed.],  Strange's  "  Man.  of  Hindu  Law,"  sect.  111). 

Secondly,  the  general  Hindoo  law  of  succession  and  inheritance  has  no  apjili- 
cation  to  the  Maravars  of  Tinnevelly.  The  Appellant's  Husl)and,  Ijeing  Zemindar 
of  an  impartible  Raj,  the  succession  was  regulated  by  family  custom  and  usage, 
to  the  eldest  Son  of  the  senior  Wife. 

Thirdly,  even  if  the  ordinary  Hindoo  law  prevails,  the  eldest  Son,  to  whom 
preference  is  given,  means  the  Son  of  tlie  first  or  royal  Wife  onh',  wliich  (|uestion 
does  not  occur  here,  as  she  died  without  issue.  It  mifzht  be.  if  the  second  Wife  was 
of  superior  caste. 

Lastly,  there  has  been,  however,  a  denial  of  justice,  as  the  Higli  Court  improperly 
rejected  as  evidence  the  Collector's  summary  of  the  opinions  of  the  Zemindars  as 
to  the  right  of  succession  in  zemindaries  in  the  District  of  Tinnevelly,  and  without 
any  further  inquiry,  or  directing  any  issue  as  to  the  custom  of  the  District  and 
succession  in  this  particular  family,  assumed  that  the  general  Hindoo  law  applied, 
and  decided  the  case  in  the  Respondent's  favour  on  a  misconstruction  of  Hindoo 
Law. 

[583]  Mr.  Leith,  and  Mr.  S.  G.  Grady,  for  the  Respondent.— As  the  Plaintiff 
relies  upon  a  special  custom  of  the  family  and  usage  in  the  Counti^y  where  this 
zemindary  is  situate,  to  take  the  case  out  of  the  ordinary  rule  of  succession  by 
Hindoo  law,  the  omi.s  prohandi  was  on  her,  and,  we  submit,  she  failed  to  cstablisii 
the  special  custom.  The  High  Court  properly  rejected  the  Collector's  Letter  contain- 
ing a  summary  of  the  declarations  of  the  Zemindars,  made  for  information  of  tlie 
Government  as  to  the  custom  in  their  zemindaries,  as  not  being  evidence  in  this 
suit ;  but  even  if  the  family  custom  in  this  zemindary  was  established,  yet  we  contend, 
that  the  weight  of  evidence  is  against  her  contention,  that  she  was  the  second  or 
senior  Wife  of  the  Respondent's  Father. 

Next,  we  submit,  that  the  High  Court  was  right  in  deciding  the  question  of 
succession  and  heirship  by  the  general  Hindoo  law,  and  holding  that  the  Hindoo 
law  does  not  recognize  priority  of  right  in  any  Son  as  heir  in  respect  of  the  priority 
of  marriage  of  his  Mother,  save  in  the  single  instance  of  the  first  or  royal  Wife.  No 
authority  has  been  cited  in  support  of  the  Appellant's  contention,  as  none  is  to  be 
found.  According  to  Hindoo  law  in  respect  to  a  Raj,  where  there  are  Sons  by 
different  Wives,  the  eldest  of  the  Sons,  irrespective  of  the  priority  in  point  of  time 
of  the  marriages,  when  the  Wives  are  of  the  same  caste  and  rank,  as  occurs  in  the 
present  case,  is  entitled  to  succeed  as  heir  to  his  Fatlier  by  riglit  of  primogeniture, 
Bhiij(t7igra'i'  bin  D.  Ghorpade  v.  Malojira'v  bin  D.  Ghorpddc  (5  Bom.  H.C.  Reps. 
161);  Sivanomanga  Fervrnal  v.  Multu  EamliiKia  SetJionri  (3  Mad.  Re])..  A.  I.  75). 
The  [584]  theory  of  Hindoo  law  is,  that  where  the  Wives  are  of  the  same  class,  they 
are,  with  respect  to  the  first  born  Son's  succession,  to  be  considered  as  one  Wife. 
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It  is  a  necessary  consequence,  as  the  first  Son  has  to  perform  his  Father's  funeral 
obsequies,  and  liable  to  liis  debts,  Strange's  "  Man.  of  Hindoo  Law,"  sect.  185,  Colb. 
Dig.,  Vol.  II.,  p.  192  [3rd  Ed.,  Madras]. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Sir  Montague  Smith  (April  20,  1872).— This  is  an  appeal  from 
the  High  Court  of  Madras  in  a  suit  raising  the  question  of  the  right  of  succession  to 
an  impartible  zemindary  called  Urkadu  in  Tinnevelly.  The  litigants  are  two 
Sons  by  different  Wives  of  Kolalinga  Sethurayar,  the  late  Zemindar. 

Kolalinga  Sethurayar,  who  was  a  Hindoo,  married  three  Wives.  The  first, 
Kanthunathi  Ammal,  had  no  child.  His  other  Wives  were  Ramalakshmi  Ammal, 
the  Mother  of  Muttee  Ramalinga  Sethurayar  (the  Appellant)  and  Vellaithai  Perumal 
Ammal,  the  Mother  of  Sivanantha  Perumal  Sethurayar  (the  Respondent). 

Although  the  Mother,  Ramalakshmi  Ammal,  is  Appellant  as  Guardian  of  her 
Son,  it  will  be  convenient  to  speak  of  him  as  the  Appellant,  and  of  the  other  Claimant 
as  the  Respondent. 

The  marriages  of  the  two  Mothers  took  place  on  the  same  day  in  June  18.36, 
but  at  different  hours,  and  the  priority  in  time  of  these  marriages  was  a  subject 
of  contest  in  the  suit. 

The  Courts  in  India  have  held,  that  the  marriage  of  the  Appellant's  Mother  was 
first  solemnized,  and  that  she,  therefore,  in  order  of  time,  was  the  second  Wife,  and 
the  Respondent's  Mother  the  third  Wife  of  the  Zemindar. 

[585]  In  the  view  their  Lordships  take  of  this  case,  it  is  not  necessary  to  con- 
sider the  correctness  of  this  finding,  and  they,  therefore,  adopt  it  in  dealing  -with 
the  present  appeal. 

It  appears  that  at  the  date  of  the  marriages  the  Appellant's  Mother  was  a  child 
only  ten  years  old,  whilst  the  Mother  of  the  Respondent  was  a  girl  of  sixteen.  The 
Respondent,  as  might  naturally  be  expected  from  the  relative  ages  of  the  Mothers, 
was  born  many  years  before  the  Appellant,  and  he  seeks  to  recover  the  zemindary 
in  this  suit  as  the  first-born  Son  of  the  Zemindar.  The  Appellant  resists  his  claim 
on  the  ground  that  he,  as  the  Son  by  the  earlier  marriage,  is  the  rightful  heir. 
The  question  is  thus  raised,  whether  the  Son  of  the  second  Wife,  although  born  after 
the  Son  of  the  third  Wife,  is  entitled  to  inherit ;  in  other  words,  whether  the  priority 
in  birth  of  the  Sons,  or  the  priority  in  the  marriages  of  their  Mothers,  both  being 
of  the  same  caste,  is  to  prevail  in  determining  the  succession  to  an  impartible 
zemindary  in  this  District  of  Madras. 

It  appears  from  the  pleadings  and  issues,  that  the  Respondent,  the  first-born 
Son,  relies  on  the  general  Hindoo  law  of  succession,  and  on  the  custom  of  the 
family,  which  he  affirms  to  be  in  accordance  with  it. 

The  Appellant  alleges,  that  by  the  custom  of  the  District  he  is  entitled  to  the  suc- 
cession, and  he  also  denies  that  the  general  Hindoo  law  is  in  favour  of  the  Respon- 
dent's claim. 

Their  Lordships  are  fully  sensible  of  the  importance  and  justice  of  giving 
effect  to  long  established  usages  existing  in  particular  Districts  and  families  in 
India,  but  it  is  of  the  essence  of  special  usages,  modifying  the  ordinary  law  of  suc- 
cession that  they  should  be  [586]  ancient  and  invariable:  and  it  is  further  essential 
that  they  should  be  established  to  be  so  by  clear  and  unambiguous  evidence.  It  is  only 
by  means  of  such  evidence  that  the  Courts  can  be  assured  of  their  existence,  and  that 
they  possess  the  conditions  of  antiquity  and  certainty  on  which  alone  their  legal 
title  to  recognition  depends. 

In  the  present  case  their  Lordships  agree  in  opinion  with  the  High  Court,  that 
the  Appellant  has  failed  to  prove  the  special  custom  which  he  undertook  to  establish. 

It  appears  from  the  record  that,  in  1861,  during  the  life  of  their  Father,  the 
late  Zemindar,  the  Appellant  brought  a  suit  in  the  Civil  Court  of  Tinnevelly 
against  the  present  Respondent,  to  have  his  right  to  the  succession  declared.  He 
founded  his  claim  on  the  usage  in  his  Father's  zemindary  and  "  other  zemindaries." 
The  present  Respondent  then  relied,  as  he  still  does,  on  the  general  Hindoo  law, 
and  the  usage  of  the  family.  The  Civil  Judge  was  of  opinion,  that  the  evidence  to 
support  a  family  usage  was  insufficient  for  the  purpose,  but  he  thought  there  was 
sufficient  proof  of  a  usage  prevailing  amongst  the  Zemindars  of  the  District  that 
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the  Son  of  the  senior  Wife  was  to  succeed.  The  decision  of  this  Judge  in  fuvour  of 
the  present  Appellant  appears  to  have  been  reversed  on  ap|>eal,  on  the  ground  that 
the  suit  was  not  nuiintainable  during  tlie  life  of  the  Father  ;  but  it  has  been  necessary 
to  advert  to  the  suit  because  the  evidence  taken  in  it  has  by  consent  been  brought 
into  the  present  suit,  and  is  the  only  evidence  in  it. 

This  evidence  consisted,  so  fur  as  proof  of  tlie  family  usage  went,  jiriiicipally  of 
the  testimony  of  the  late  Zemindar  iiimself.  who  was  :i  j.arty  to  the  declaratory  suit, 
and,  evidently,  he  is  not  a  tru.stwortliy  Witness.  [587]  for  whilst  in  that  suit  he 
espoused  the  cause  of  the  present  Appellant,  and  gave  evidence  of  the  family  usage 
in  Lis  favour,  he  had  some  years  before,  and  after  both  Sons  were  born,  given 
equally  strong  evidence  of  a  custom  the  other  way  in  support  of  the  claim  of  the 
present  Respondent.  It  is  obvious  that  the  Zemindar's  testimony  was  influenced 
by  his  partiality  for  one  Son  or  the  other  at  the  time  of  giving  it,  and  is  tlius  entirely 
untrustworthy.  Tlie  other  evidence  is  conflicting  and  wholly  insufficient  to  establish 
any  family  custom.  Indeed  in  the  present  suit  both  the  Courts  in  India  have  so 
regarded  it. 

Then  with  respect  to  the  usage  of  the  Di.strict  set  up  by  the  Apjiellant.  the  only 
evidence,  apart  from  the  conflicting  testimony  just  referred  to,  wliicli  appears  on 
the  Record,  is  a  statement  of  certain  declarations  alleged  to  have  been  made  by 
some  Zemindars  under  the  following  circumstances.  In  the  year  184!)  the  Board  of 
Revenue,  acting  as  the  Court  of  Wards,  desiring  to  know  which  of  the  two  minor  Sons 
of  the  Zemindar  of  Parayur  was  to  succeed  him,  requested  the  Collector  of  Tinnevelly 
and  Madura  to  ascertain  the  rule  of  successioti  "  as  regards  Sons  by  different  Wives," 
and  it  appears  from  the  Collector's  Letter  to  the  Secretary  of  the  Hoard,  that  the 
opinions  of  twenty  Zemindars  and  Puligars  were  collected,  copies  of  which  he  sent, 
giving  also  at  the  same  time,  an  abstract  of  them  in  his  Letter.  It  seems  that  the 
Court  of  Wards  acted  upon  the  opinions  thus  obtained. 

The  only  evidence  offered  of  these  opinions  was  the  above  Letter  and  abstract 
of  the  Collector,  and  objections  were  made  to  its  reception  in  ]iroof  of  the 
custom. 

Considerable,  and  perhaps  undue,  laxity  in  admitting  documents  has  been  some- 
times allowed  liy  the  [588]  Indian  Courts  ;  but  their  Lordships  consider  that  whilst 
it  may  not  be  desirable,  in  all  cases,  to  apply  strict  and  technical  rules  to  the 
admissibility  of  evidence  in  the  Courts  in  India,  the  substantial  principles  on  which 
the  authenticity  and  value  of  all  evidence  rest,  should  be  observed.  One  of  these 
principles  is,  that  the  best  evidence  of  which  the  subject  is  capable  ought  to  be 
produced,  or  its  absence  reasonably  accounted  for  or  explained  before  secondary  and 
inferior  evidence  is  received.  There  seems  to  lie  no  reason  in  this  case  why  the 
Zemindars  or  some  of  them  might  not  have  been  called  as  Witnesses,  when,  of  course, 
they  would  have  been  subject  to  cross-examination  ;  but  not  only  were  none  examined, 
but  even  their  written  opinions,  as  thej'  gave  them,  were  not  produced.  Their  Lord- 
ships consider,  agreeing  with  the  High  Court,  that  the  only  evidence  offered,  viz., 
the  Collector's  Letter  and  summary,  was  not  properly  admissible,  and  if  received, 
could  not  be  safely  relied  on  as  affording  clear  and  unambiguous  proof  of  the  exist- 
ence of  an  ancient  and  invariable  custom  in  the  district. 

The  summary  of  the  Collector  (if  it  may  be  looked  at)  discloses  that  the  Zemin- 
dars were  not  imanimous  in  their  view  of  the  custom  ;  and  it  further  appears,  that 
their  opinions  were  given  with  reference  to  the  succession  to  a  zemindary  in  a 
family  of  a  different  caste.  The  late  Zemindar,  who  was  one  of  those  vouched, 
differed  from  the  majority,  and  declared  that  the  eldest  Son,  although  by  the  junior 
Wife,  would  succeed.  It  is  true  that,  for  the  reasons  already  given,  much  reliance 
cannot  be  placed  on  his  statement,  but,  so  far  as  it  may  be  of  any  value,  it  negatives 
the  alleged  custom,  at  all  events  as  one  prevailing  in  his  own  caste  and  zemindary. 

[589]  It  was  insisted  by  the  learned  Counsel  for  the  Apjiellant  that  the  fact 
that  the  priority  of  the  marriages  of  the  second  and  third  Wives  was  made  a 
question  in  the  declaratory  suit  and  in  this  suit,  and  strongly  contested,  indicated 
an  impression  on  the  minds  of  the  litigants  that  a  custom  existed  to  the  effect  alleged 
by  the  Appellants,  for  if  there  were  no  such  custom,  the  contest  as  to  the  priority  of 
the  marriages  was  immaterial.  At  first  sight  this  seemed  to  be  so.  But  the  inference 
from  it  is  greatly  weakened,  if  not  destroyed,  by  the  consideration  that  in  the 
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declaratory  suit  brought  in  tiie  Zemindar's  lifetime,  and  to  which  he  was  a  party, 
the  Zemindar  himself,  contrary  to  his  former  view,  set  up  tlie  custom  which  would 
five  the  succession  to  the  Appellant,  whom  he  was  then  supporting,  in  opposition  to 
the  Respondent,  his  eldest  Son.  When  the  Father,  from  whatever  motive,  put  for- 
ward this  view  of  the  custom,  it  was  natural  that  the  fact  of  the  priority  of  the 
marriages  should  be  made  a  question  in  the  suit,  as  well  as  the  nature  of  the 
Custom. 

The  attempt  on  both  sides  to  prove  a  special  custom  having  failed,  it  remains 
to  consider  what  is  the  general  Hindoo  law  applicable  to  this  disputed  succession. 

The  case  stands  in  this  respect  in  the  same  category  as  that  in  the  appeal  relat- 
ing to  the  zemindary  of  Shivagunga,  which  was  decided  by  this  Board  in  1863 
(Katania  ^'atchia)-  v.  7'he  Rajah  of  Sliivaf/iiiir/a,  9  Moore's  Ind.  App.  Cases,  543). 
Their  Lordships,  in  giving  judgment  in  that  appeal,  say:  "  The  zemindary  is  ad- 
mitted to  be  in  the  nature  of  a  Principality — impartible,  and  capable  of  enjoyment 
by  only  one  member  of  a  family  at  [590]  a  time.  But  whatever  suggestions  of  a 
special  custom  of  descent  may  heretofore  have  been  made  (and  there  are  traces  of 
such  in  the  proceedings)  the  rule  of  succession  to  it  is  now  admitted  to  be  that  of 
the  general  Hindoo  law  prevalent  in  that  part  of  India,  with  such  qualifications 
only  as  flow  from  the  impartible  character^of  the  subject"  {Katama  Natchiar  v.  The 
Rajah  of  Shivaffunga ,  9  Moore's  Ind.  App.  Cases,  592).  Such,  also,  must  be  the  rule 
of  succession  to  be  applied  in  the  case  now  under  appeal. 

The  High  Court,  in  their  judgment  in  the  present  case,  declare  that  "  no  work 
of  authority  or  decision  "  had  been  cited  or  found  directly  giving  the  rule  of 
descent.  That  this  should  be  so  may,  perhaps,  be  explained  by  the  fact,  that  succes- 
sion by  primogeniture  is  the  rare  exception  to  the  ordinary  rule  in  Hindoo  families, 
taking  place  only  upon  the  descent  of  some  impartible  subject,  as  a  Raj  or  office,  and 
that  in  most  cases  of  the  kind  there  has  probably  been  found  some  local  or  family 
usage  regulating  such  descent. 

If,  however,  it  really  be  that  the  rule  of  succession  is  not  directly  declared  in 
Books  of  authority,  or  in  decided  cases,  then  it  must  be  deduced  from  those  rules 
which  are  settled,  and  the  principles  on  which  they  are  founded. 

The  learned  Counsel  on  both  sides  referred  to  various  te.xts  with  this  view  ;  and 
it  appears  to  their  Lordships  that  many  of  these  supply  authority  from  which  the 
law  may,  with  reasonable  certainty,  be  inferred  and  declared. 

One  great  rule  of  religion  binding  upon  every  Hindoo,  is  the  duty  of  having 
a  Son,  not  only  for  tlie  [591]  sake  of  the  spiritual  benefits  he  obtains  for  himself  by 
his  birth,  but  because  he  thereby  discharges  the  pious  debt  he  owes  to  his  ancestors. 
And,  as  a  consequence  naturally  flowing  from  this  law,  the  first-born  Son  is,  through- 
out the  Books  of  authority,  treated  as  pre-eminent  amongst  his  Brothers,  and  held  to 
be  entitled  to  many  special  privileges. 

It  will  be  found,  from  numerous  authorities  and  instances,  that,  although  the 
Father's  property,  by  the  general  rule,  descends  upon  all  his  Sons,  yet,  whenever  it 
becomes  necessary  to  make  a  distinction,  precedence  is  given  to  the  first-born. 

Thus,  Menu,  after  laying  down  the  cardinal  rule  of  succession  that  Brothers 
divided  the  paternal  property  among  them,  adds  "  The  eldest  Brother  may  take 
entire  possession  of  the  patrimony;  and  the  others  may  live  under  him,  as  they 
lived  under  their  Father,  unless  they  choose  to  be  separated  "  (ch.  IX.,  sect.   105). 

"  By  the  eldest,  at  the  moment  of  his  birth,  the  Father  having  begotten  a  Son, 
discharges  his  debt  to  his  own  progenitors ;  the  eldest  Son,  therefore,  ought,  before 
partition,  to  manage  the  whole  patrimony  "  (ch.  IX.,  sect.  106). 

"  That  Son  alone,  by  whose  birth  alone  he  discharges  his  debt,  and  through 
whom  he  attains  immortality,  was  begotten  from  a  sense  of  duty  "  (ch.  IX.,  sect.  107). 
See  also  sects.  137,  138. 

Many  of  the  precepts  of  Menu  have  been  undoubtedly  altered  and  modified  by 
the  modern  law  and  usage  ;  but  his  authority  may  properly  be  referred  to  when  it 
is  necessary  to  resort  to  first  principles  in  order  to  ascertain  and  declare  the  law. 
The  general  doctrines  above  alluded  to  are  also  found  in  other  old  authorities,  and 
are  treated  as  part  of  the  [592]  foundation  of  the  Hindoo  law  of  succession  by 
modern  Writers  and  compilers.  (See  1  Strange's  "  Hindu  Law,"  p.  192,  Colb. 
Dig.,  B.  V.) 
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It  is  true  that  these  doctrines  occur  in  passages  treatiii-j;  of  divisible  iiiheritaiites  ; 
but  the  presumption  from  them  is  irresistible,  that  in  the  case  of  an  inlieritauue 
which  is  from  its  nature  indivisible,  and  can,  therefore,  go  to  one  only  of  several 
Sons,  the  first-born  by  reason  of  his  general  pre-eminence,  should  be  preferred  to 
his  younger  Brother. 

It  was  not  disputed  that  this  would  be  so  in  the  case  of  several  Sons  by  the 
same  Mother;  but  it  was  contended  tliat,  where  there  were  Sons  by  different  Wives, 
the  priority  of  marriage  and  not  of  birth  was  to  be  regarded.  No  authority  what- 
ever was  cited  to  support  this  contention,  certainly  none  as  regards  the  Sons  by  any 
Wives  after  the  first.  On  the  contrary,  there  is  a  good  deal  of  authority  pointing 
to  the  conclusion  that  there  is  no  distinction,  except  seniority  of  birth,  amongst  the 
Sons  of  Wives  of  the  same  caste  and  class. 

Thus  Menu  says,  "  a  younger  Sou  being  born  of  a  fir.st  married  Wife  after  an 
elder  Son  had  been  born  of  a  Wife  last  married,  but  of  a  lower  class,  it  may  be  a 
doubt  in  that  case,  how  the  division  shall  be  made."     (Ch.  IX.,  sect.  122.) 

The  doubt  thus  suggested  whether,  even  in  the  case  of  a  Wife  of  a  lower  class, 
there  would  be  inequality  of  division  amongst  the  Sons,  raises  a  strong  presumption 
that  there  would  be  none  where  the  Mothers  were  of  the  same  class.  But  the 
matter  does  not  rest  on  presumption,  for  the  125th  section  runs  thus:  — 

"  As  between  Sous,  born  of  Wives  equal  in  their  class,  and  without  any  other 
distinction,  there  can  be  [593]  no  seniority  in  right  of  the  Mother  ;  but  the  seniority 
ordained  by  law,  is  according  to  birth." 

It  is  true  the  Writer  is,  in  this  section,  treating  of  partible  successions,  but 
he  is  at  the  same  time  proclaiming  the  privileges  to  which  the  eldest  Son  is  entitled, 
and  one  of  them  he  had  just  declared  in  a  preceding  section  (119)  thus:  — 

"Let  them  never  divide  the  value  of  a  single  Goat  or  Sheep; — a  single  Goat 
or  Sheep,  remaining  after  an  equal  distribution,  belongs  to  the  first-born." 

Now,  when  it  is  said,  that  the  single  Goat  or  Sheep  is  to  belong  to  one  Son,  it 
is  apparently  for  the  same  reason  that  a  zemindary  so  descends,  viz.,  that  the 
subject  is  in  its  nature  impartible;  and,  therefore,  the  rule  that  is  laid  down  with 
reference  to  one  impartible  subject,  viz.,  that  "  it  belongs  to  the  first-born,"  appears 
by  reasonable  and  just  implication  to  be  the  rule  applicable  to  all  such  subjects. 
And  which  of  several  Sons  is  to  be  deemed  the  first-born  is  declared  by  section  125 
above  cited,  "  there  can  be  no  seniority  m  right  of  the  Mother,  but  the  seniority 
ordained  by  law,  is  according  to  birth." 

It  appears  to  their  Lordships,  that  the  rules  just  cited  approach  very  nearly  to 
a  distinct  declaration  of  the  general  Hindoo  law  upon  the  question,  when  regarded 
apart  from  any  special  custom  prevailing  in  a  particular  District  or  family. 

Great  reliance  was  placed,  during  the  argument,  on  the  admission  supposed  to 
have  been  made,  that  the  Son  of  the  first  Wife  would  succeed  before  an  elder  Brother 
by  a  subsequent  Wife,  and  it  was  contended  that,  by  analogy,  the  Son  of  the  second 
Wife  must  be  entitled  to  the  like  precedence  over  the  Son  of  the  third.  There  are, 
undoubtedly,  authorities  [594]  which  show,  that  the  first  Wife  occupies  a  position  of 
honour,  and  precedence  above  all  others,  but  it  is  not  necessary  for  their  Lordships 
to  decide,  whether  the  admission  made  in  this  case  is  in  accordance  with  general 
Hindoo  law  ;  for  supposing  the  law  to  be  so,  no  just  analogy  can  be  established  between 
the  statii.s  of  the  first  Wife  and  that  of  any  subsequent  Wife.  Her  title  to  special 
rank  and  privileges  rests  upon  grounds  peculiar  to  the  first  Wife,  and  which  can 
have  no  application  to  others.  (See  Strange's  "  Hindu  Law,"  Vol.  I.,  pp.  55,  56 
[2nd  Ed.].)  The  reasons  upon  which  she  alone  of  all  Wives  is  entitled  to  peculiar 
honour  and  privileges,  rather  point  to  the  conclusion,  that  the  W^ives  subsequenth' 
married,  if  of  the  same  caste  and  class,  are  on  an  equal  footing. 

It  is  right  to  observe  that,  if  the  decision  had  to  rest  onlj'  upon  reasons  of 
policy  and  convenience,  these  reasons  would  seem  greatly  to  preponderate  in  favour 
of  the  right  of  the  first-born  Son.  The  inheritances  of  Hindoos  wliich  descend  on 
a  single  heir,  are  almost  entirely  confined  to  zeniindaries  in  the  nature  of  a  Raj, 
and  to  offices  (see  "  Norton's  Leading  Cases,"  Part  I.,  p.  278),  and  it  is  obviously  in 
accordance  with  reason  and  convenience,  that  such  successions  should  devolve  upon 
the  Son  who  would,  in  natural  course,  first  reach  manhood,  and  be  capable  of  dis- 
charging the  duties  attaching  to  inheritances  of  tiiis  kind.     But  their  Lordships 
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do  not  tind  it  iiecess-arv  to  place  their  decision  on  these  grounds;  they  are  of  opinion, 
that  upon  the  principles  of  law  deducible  from  the  authorities,  the  judgment  of  the 
Hio-h  Court  is  correct,  and  ought  to  be  upheld. 

""it  appears  that  the  decision  under  appeal  has  been  followed  by  the  High  Court 
of  Bombay.  Bhu)<iiiyra'v  [595]  '-"«  D.  G/iorpade  v.  Malujira.  bin-  D.  Ghurimde  (5 
Bom.  Higii  Court  Reports,  161).  ,  •  ,       .„ 

Their  Lordsliii)s  are  glad  that  they  are  able  to  come  to  a  conclusion  which  will 
not  disturb  the  rule  of  succession  declared  by  the  concurrent  judgments  of  the  High 
Court  in  two  Presidencies;  and  they  will,  in  this  case,  humbly  advise  Her  Majesty 
to  affirm  the  judgment  of  the  High  Court  of  Madras  and  to  dismiss  this  appeal  with 
costs. 

[See  Sheo  Singh  Red  v.  Mussumut  Dakho,'1878.  L.R.  5  Ind.  App.  108  ;  Pedda  Eamappa 
Xai/ank'aru  v.  Banr/ari  SesJiamma  Xayanivaru,  1880,  L.R.  8  Ind.  App.  1  ; 
Suiidaralliiqamwmi  Kainaya  Naik  v.  Eamasawmi  Kamaya-  Naik,  1899,  L.R. 
26  Ind.  App.  57  ;  Jar/dU/h  Bnhadur  v.  Sheo  I'artab  Singh,  1901,  L.R.  28  Ind. 
App.  107.] 

SHAM  CHAND  BYSACK,— ^/f/Jf //«»/,■  KISHEN  PROSAUD  SURMA  alias  RAJAH 
BkBOO,— Respondent*  [March  16,  23,  26,  1872]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  at  Calcutta. 

Two  riparian  proprietors  of  land  on  opposite  sides  of  a  River,  respectively  claimed 
churs  which  had  been  diluviated  for  a  great  many  years,  and  afterwards 
re-formed  by  a  change  of  the  cour.se  of  the  River,  as  belonging  to  their 
respective  estates.  After  a  police  inquiry,  the  Magistrate,  in  1836,  put  A. 
in  possession.  B.,  the  other  riparian  proprietor,  took  no  steps  till  the  year 
1847  to  obtain  possession  of  tlie  churs.  Held  (1),  that  the  long  delay  in 
bringing  a  suit  raised  a  presumption  against  B's  title,  and  (2),  tliat  he  had 
failed  to  identify  the  churs  as  having  been  formerly  part  of  his  lands  or  an 
accretion  thereto. 

This  suit  (being  one  of  three  suits  based  on  similar  grounds  of  action)  was 
instituted  by  the  Appellant  against  the  Respondent,  to  recover  possession  of  a  chur 
(alluyial  land),  as  appurtenant  to  a  Talook,  called  Meer  Syud  Mahomed, 
in  which  Talook  the  Appellant  had  as  proprietor  a  share.  He  claimed 
the  [596]  lands  on  the  ground,  that  the  same  were  a  re-formation,  and 
had  reappeared  on  the  original  sites  of  the  northern  portion  of  a  chur  named  Goag 
and  of  the  whole  of  chur  Bhedur,  as  formerly  appertaining  to  that  Talook,  both  of 
which  churs  he  alleged  had  been  covered  with  water,  and  for  a  time  had  disappeared 
by  the  action  of  the  united  streams  of  the  two  Rivers  Dhuiieesurree  and  Booreegunga  ; 
and  that  his  predecessors  had  been  dispossessed  of  the  lands  of  the  two  churs,  after 
their  re-formation  and  reappearance,  by  the  Darogali.  of  the  adjoining  Thanna  on 
the  21st  of  May,  1835,  acting  under  the  Order  of  the  Revenue  Commissioner  of  the 
District,  and  at  the  instance  of  Gopal  Pershad,  the  Father  of  the  Respondent,  who 
had  been  put  in  possession  under  a  Magistrate's  Order. 

The  appeal  was  brought  from  a  Decree  of  the  late  Sudder  Dewanny  Adawlut, 
dated  the  31st  January,  1861,  which  reversed  a  Decree  of  the  Principal  Sudder 
Ameen  of  Zillah  Dacca,  dated  the  8th  of  March,  1858,  raised  three  questions — first, 
whether  the  lands  formed  part  of  the  two  churs,  Bhedur  and  Goag,  and  appertained 
to  the  Appellant's  Talook,  called  Meer  Syud  Mahomed,  as  contended  by  him  :  or 
■whether  the  lands  formed  part  of  the  Respondent's  Talook,  Bucktbully,  as  insisted 
by  him;  secondly,  whether  the  High  Court  were  right  in  deciding  the  case  was  one 
falling  within  sect.  4,  cl.  1,  of  Ben.  Reg.,  XI.  of  1825,  as  both  the  Appellant  and  the 
Respondent  had  treated  the  case  as  one  of  reappearance  or  reformation  of  land 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Sir  James 
iWilliam  Colvile.  the  Right  Hon.  Sir  Montague  Edward  Smith,  and  the  Right  Hon. 
Sir  Robert  Porrett  Collier. 

908 


V.  KISHEN  PROSAUD  SUKMA  [1872]      XIV  MOORE  IND.  APP..  8»7 

on  its  original  site  or  sites,  after  having  l)een  submerged  for  a  time  Uy  tlie  waters 
of  the  two  above-mentioned  Hivers  :  and  tliirdly,  whether  the  Aii|iellaiit  had  eslal)- 
lished  by  evidence,  that  the  re-for-[597]-niation  of  the  landw  had  taken  phue  on  the 
original  sites  of  the  cliurs,  Bliediir  and  (ioag. 

By  the  decree  of  the  Principal  Sudder  Ameen  of  Zillah  Itaica  (Mouh.y  Maliouied 
Nazim  Khan,  Bahadoor),  he  held  tliat  a  Khal  or  channel  called  the'  Cooinaria- 
bhanga  Khal  was  the  boundary  between  tlie  Ap])ellant's  churs,  Bliedur  and  t.Ioag 
on  the  south,  and  the  Resi)ondent's  Talook  Uucktliully  on  tlie  nortli ;  and  lliat  the 
Appellant  had  proved  that  his  predecessors  had  held  i)osses8ion  of  tlie  lands  in 
dispute  up  to  the  year  18;S(),  wiien  they  were  dispossessed  by  the  Order  of  tlie 
Magistrate,  and  decreed  the  Appellant  possession  of  the  churs. 

On  appeal,  the  Sudder  Dewanny  Court,  composed  of  Messrs.  Trevor,  Locli,  and 
Steer,  found  that  the  lands  were  an  accretion  and  increment  to  tlie  lands  of  tlie 
Respondent ;  and  held  that  the  Appellant  had  failed  to  prove  that  the  lands  were  an 
increment  to  the  estate  in  his  possession,  and  that  the  Appellant's  claim  was,  under 
the  provision  of  sect.  4,  cl.  1,  of  Ben.  Keg.,  XI.  of  18'J5,  untenable;  and  reversed 
the  decision  of  the  Lower  Court;  dismissing  the  suit  with  costs. 

The  appeal  was  from  this  Decree. 

As  the  Respondent  did  not  appear,  the  ajipeal  was  heard  ex  yarte. 

Mr.  Leith,  for  the  Appellant,  contended,  first,  that  the  Court  lielow  was  wrong 
in  treating  the  case  as  one  of  gradual  accretion  within  the  provisions  of  cl.  1,  sect.  4, 
of  Ben.  Reg.,  XI.,  of  1825;  and  secondly,  that  the  Appellant's  Witnesses  had  estab- 
lished his  title  to  the  churs  as  re-formed  land,  and  was  entitled  under  cl.  5  of  sect.  4 
of  that  [598]  Regulation.  He  cited  and  commented  on  the  cases,  Miissiimat  Innim 
Bandi  v.  Ilunjovind  Ghose  (4  Moore's  Ind.  App.  Cases,  403);  Sree  Eckowrie  Sin;/ 
V.  HeercdoU  Seal  (12  Moore's  Ind.  App.  Cases,  136);  and  Lopez  v.  Muddun  Mohun 
Thakoor  (13  Moore's  Ind.  App.  Cases,  467);  Katteemonee  Dossee  v.  Ranee  Monom- 
hinee  Dahee  (3  W.R.  51). 

The  Right  Hon.  Sir  Roliert  Collier. — This  is  a  dispiite  between  two  riparian 
proprietors,  holding  estates  respectively  on  the  opposite  sides  of  an  Indian  River, 
concerning  certain  churs  formed  in  the  course  of  that  River,  each  landed  proprietor 
maintaining  that  he  was  entitled  to  those  churs,  as  appertaining  to  his  estate. 

The  case  of  the  Plaintiff  was,  in  sulistance,  that  he  was  the  Owner  of  a  Talook 
called  Meer  Syud  Mahomed,  together  with  certain  other  persons  of  the  surname  of 
Chowdry;  that  his  ancestors,  by  reason  of  their  possession  of  this  Talook,  were 
entitled  to  two  churs  in  the  channel  formed  liy  the  junction  of  the  two  Rivers,  the 
Booreegunga  and  the  Dhuneesurree ;  that  those  churs,  one  named  Goag,  otherw'ise 
Kodalia,  and  the  other  Bhedur,  were,  what  is  called  diluviated,  that  is,  covered  by 
water,  some  fifty  or  more  years  ago.  Cliur  Goag  was  said  to  be  diluviated  in  a 
great  measure,  though  not  wholly  (indeed,  it  has  never  been  quite  diluviated),  as 
long  ago  as  the  year  1814.  The  other  chur,  Bhedur,  was  diluviated  sometime  about 
the  year  1817  or  1818.  The  case  of  the  Plaintiff  was,  that  those  churs  had  graduallj- 
reappeared,  chiefly  owing  to  a  change  in  the  course  of  the  River  ;  in  fact,  that  they 
had  re-formed  upon  their  [599]  original  sites  not  many  years  after  they  were 
diluviated  ;  and  he  gave  evidence  of  measuring,  from  time  to  time,  those  churs  as 
they  reappeared  and  of  exercising  acts  of  ownership  upon  them.  Among  other  acts 
of  ownership,  he  gave  evidence  of  a  Lease  granted  by  the  Chowdrys,  who  were  co- 
shareholders  with  him  in  the  Talook,  Meer  Syud  Mahomed,  to  a  person  of  the  name 
of  Dowcett,  in  1829,  for  a  term  of  five  years,  and  that  Dowcett  cultivated  Indigo 
upon  a  portion  of  the  locus  in  quo.  It  is  to  be  observed,  however,  that  there  is 
evidence  on  the  other  side,  of  Dowcett  having  taken  the  precaution  of  also  obtaining 
a  Lease  from  the  proprietor  on  the  opposite  bank. 

According  to  the  Plaintiff's  evidence,  he  was  in  as  complete  possession  as  the 
subject-matter  admitted  of,  at  all  events  up  to  the  year  1832,  when  this  litigation 
with  the  riparian  proprietor  on  the  other  side  of  the  River,  who  owned  Talook 
Bucktbully,  conmienced. 

It  is  not  necessary  to  refer  to  the  proceedings  which  took  jdace  before  the 
Magistrates  from  the  year  1832  to  1835,  further  than  to  state  tlicir  result,  whicii 
appears  to  have  been  this: — The  Plaintiff,  or  rather  those  under  whom   he  now 
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claims  were  ]uU  into  possession  of  ehur  Goag,  or,  at  all  events,  a  portion  of  chur 
Goa"  and  they  have  remained  in  possession  of  that  portion  from  that  time  to  this. 
But^'in  the  year  1835,  an  Order  was  made  by  the  Magistrate  for  putting  the  De- 
fendant's Father,  Gopal  Pershad,  in  possession  of  chur  Bhedur.  Actual  possession 
would  appear  to  have  been  delivered  in  1836,  and  Gopal  Pershad  and  his  Son,  the 
present  Respondent,  liave  remained  in  possession  of  chur  Bhedur  from  that  day 

[600]  The  Plaint ifi  having  been  dispossessed,  as  he  alleges,  in  the  year  1836, 
of  chur  Bhedur,  did  not  institute  this  suit  for  the  purpose  of  recovering  that  posses- 
siou  until  the  year  1847.  He  does  indeed  make  some  attempt  to  explain  this  delay 
by  stating,  tha't  in  the  interim,  a  resumption  suit  was  instituted  in  respect  to  these 
lands.  As  to  the  proceedings  in  that  suit,  it  is  not  necessary  for  the  present  case  to 
refer  to  more  than  this,  that  the  proprietor  of  Talook  Bucktbully,  on  the  opposite 
side  of  the  River,  appears  to  have  instituted  a  proceeding  against  the  Government, 
with  a  view  of  obtaining  possession  of  the  lands  in  dispute,  and  some  more,  upon 
payment  of  the  Government  revenue.  As  to  a  portion  he  succeeded  ;  that  he  now 
occupies,  and  in  respect  of  that  portion  there  is  no  dispute.  As  to  the  lands  now  in 
question,  he  failed  :  and  undoubtedly  the  Collector  did  find,  that  the  Plaintiff  was 
entitled  to  those  lands.  That  decision,  however,  was  subsequently  set  aside  on  the 
o-round,  that  the  Collector  had  no  jurisdiction  to  make  it,  his  jurisdiction  "being 
confined  to  determining  the  questions  which  arose  between  the  Owner  of  Bucktbully 
and  the  Government,  and  not  extending  to  deciding  on  the  conflicting  claims  of 
other  Landowners. 

It  appears  also,  that  in  the  interim  between  1836  and  the  institution  of  this  suit, 
there  was  some  family  suit  with  respect  to  this  property.  Their  Lordships,  however, 
are  of  opinion,  that  no  sufficient  explanation  had  been  given  for  the  very  long  delay 
on  the  part  of  the  Plaintiff  in  instituting  this  suit.  If  some  presumption  usually 
arises  again.st  those  who  slumber  on  their  rights,  it  is  the  stronger  when  applied 
to  rights  of  this  description,  the  subject-matter  of  which  is  in  a  constant  state  of 
change,  and  the  proof  of  which  is  rendered  more  than  usually  difficult  by  lapse 
of  time.  [601]  The  hardship  may  be  great  of  calling  upon  persons  who  have  been 
long  in  undisturbed  possession  of  such  property  for  strict  proof  of  their  title  after 
landmarks  may  have  been  washed  away  or  Witnesses  may  have  died ;  indeed  in  this 
case  it  would  appear  that  Gopal  Pershad,  the  then  Owner,  died  before  the  institu- 
tion of  this  suit,  and  possibly  Gopal  Pershad's  evidence  might  have  been  of  an  im- 
portant character,  which  his  Son  could  not  supply. 

But  the  delay  in  the  institution  of  this  suit  is  not  the  only  delay  with  which  the 
Appellant  is  chargeable,  for  the  Decree  in  this  suit  was  pronounced  so  long  ago  as 
the  year  1861  ;  the  appeal  was  brought  in  1862  ;  and  in  1863  the  record  was  lodged. 
Some  years  afterwards,  in  the  year  1868,  the  Appellant  filed  a  supplemental  record, 
but  he  did  not  lodge  a  case  until  the  year  1871,  so  that  there  has  been  a  delay 
of  nearly  ten  years  wholly  unexplained  in  the  prosecution  of  this  appeal. 

The  case  stands  thus :  the  Appellant  seeks  to  oust  from  possession  persons  who 
have  enjoyed  this  property  from  the  year  1835  to  the  present  time,  and  for  nearly 
twenty  years  of  that  delay  he  is  responsible.  LTnder  these  circumstances,  their 
Lordships  certainly  require  to  be  satisfied  by  clear  proof  of  the  grounds  which  he 
alleges  for  disturbing  a  possession  of  such  long  continuance. 

This  suit  began  in  the  year  1847,  and  it  lasted  to  the  year  1861.  It  is  not 
necessary  to  refer  at  length  to  its  history.  It  may  be  enough  to  say,  that  at  an 
early  stage,  in  the  year  1848,  a  local  investigation  was  held  by  an  Ameen  of  the 
name  of  Monier,  which  appears  to  have  resulted  in  favour  of  the  Plaintiff.  Subsequent- 
ly to  that  there  wa,s  a  hearing  in  1850,  [602]  before  the  Principal  Sudder  Aineen, 
who  decided  against  the  Plaintiff,  upon  the  ground  of  the  Act  of  Limitations.  The 
case  on  appeal  was  sent  back  to  l)e  re-heard,  in  order  that  the  grounds  of  that  judg- 
ment might  be  more  clearly  stated.  It  was  again  heard  in  1852,  and  again  decided 
against  the  Plaintiff,  on  the  plea  of  the  Act  of  Limitations  ;  the  Principal  Sudder 
Ameen  at  the  same  time  expressing  a  somewhat  strong  opinion  against  the  Plaint  ifl"s 
case  generally.  Subsequently  the  case  was  again  sent  back  to  be  re-heard  upon  the 
merits ;  and  previous  to  its  re-hearing  upon  the  merits,  anotker  local  investigation 
was  ordered  before  the  Moonsiff  of  Naraingunge,  which  took  place  on  the  30th  of 

910 


V.   KISHEN  PROSAUD  SURMA  [1872]      XIV  MOORE  IND.  APP.,  60S 

January,  1858,  whereupon  the  report  of  tlic  Moonsiff  was  a^^ainst  the  I'lnintiff. 
The  Principal  Sudder  Anieen,  on  the  hearing  of  the  cause,  set  aside  tlie  Moonsiff'H 
report,  which  he  considered  unsatisfactory,  and  decided  sul>stantially  all  the  issucH 
in  favour  of  the  Plaintiff.  The  case  then  came  on  for  appeal  hefore  the  High  Court, 
and  it  is  against  this  judgment  that  the  present  appeal  is  lodged. 

It  has  been  contended,  that  the  Sudder  Court  mistook  the  law  as  applicable  to 
this  case,  and  that  their  decision  is  in  contravention  of  two  cases,  Mimgiaiuit  Imntn 
Bandi  v.  Hurgoviml  Gliose  (4  Moore's  Ind.  App.  Cases,  403),  and  Sree  ErkouiU 
Sing  V.  HeeraJoll  Seal  (12  Moore's  Ind.  App.  Cases,  136),  in  which  tlieir  Ixjrdships 
have  laid  down  the  principles  appliculilo  to  cases  of  this  description.  If  tlieir  I/ord- 
ships  could  see  clearly,  that  the  High  Court  had  acted  in  contravention  of  the 
principles  laid  down  in  those  cases,  they  would  have  thought  it  tlieir  duty  to  set  aside 
the  decision  appealed  from;  Init  it  appears  to  their  Lord-[603]-^liilis  impossible  to 
suppose  that  the  High  Court  could  not  have  been  acquainted  witli  tlie  first  of  those 
cases,  reported  so  long  ago,  in  -Ith  of  Moore's  Indian  Ajiiieals  ;  and  on  looking  at 
the  judgment,  although  there  are  some  expressions  in  it  which  may  give  some 
colour  to  the  contention  of  the  Appellant,  it  does  not  appear  to  their  Lordshi])S  that 
the  High  Court  have,  in  the  reasons  of  their  decision,  acted  in  contravention  of 
either  of  the  above  decisions.  It  appears  to  their  Lordsliips,  that  the  judgment 
must  be  taken  to  have  proceeded  mainly  upon  the  ground,  that  the  Plaintiff  had 
not  succeeded  in  proving  that  the  spot  which  he  claimed  was  identical  with  that  of 
the  chur  which  he  alleged  to  have  been  diluviated. 

^Vllether  the  second  clause  of  the  fourth  section  of  Ben.  Keg.,  XI.  of  1825,  applies, 
or  wliether  the  fifth  clause  of  the  same  section  ajiplies,  which  is  in  general  terms 
and  to  this  effect,  that  in  all  cases  not  previously  provided  for,  and  in  all  cases  of 
claims  and  disputes  respecting  land  gained  by  alluvion  or  by  dereliction  of  a  River 
or  the  Sea,  which  are  not  specifically  provided  for  by  the  rules  of  that  Regulation, 
the  Courts  of  justice,  in  deciding  u]ion  such  claims  and  disputes,  is  to  be  guided 
by  the  best  evidence  they  may  be  able  to  obtain  of  established  local  usage,  if  there 
be  any  apjilicable  to  the  case;  or  if  not,  by  general  princiiiles  of  equity  or  justice; 
in  either  case,  it  is  equall}'  essential  for  the  maintenance  of  the  Plaintiff's  case  that 
he  should  establish  the  identity  of  the  land  which  he  has  lost. 

Their  Lordships  think,  that  on  the  face  of  the  judgment  it  appears,  that  this 
consideration  mu.st  have  been  present  to  the  High  Court,  and  they  read  their  finding, 
"  that  there  were  not  any  marks  by  [604]  which  the  lands  can  be  identified  as  having 
at  any  time  formed  part  of  the  estate  of  the  Plaintiff',"  not  as  intimating  (as  it  has 
been  contended)  that  proof  was  necessary  of  the  existence  of  some  specific  land- 
marks ;  but  as  a  general  finding  on  the  part  of  the  Court  that  the  lands  had  not  been 
identified  ;  and  if  so,  undoubtedly  tliere  was  an  end  of  the  Plaintift"s  main  case. 
But,  further,  it  would  appear  from  the  judgment,  that  the  Plaintiff',  possibly  feeling 
that,  in  the  opinion  of  the  Court,  he  had  not  established  the  identity  of  these  lands 
as  re-formed  lands,  contended  that  he  was  entitled  to  them  as  accretions  to  tiiat  land 
which  w-as  undoubtedly  in  his  possession  ;  for,  in  the  judgment  of  the  Court  it  is 
said:  "But  he  [the  Plaintiff]  urges,  that  being  in  possession  of  part  of  the  ciiur 
as  the  Goag  under  a  decree  of  a  competent  Court,  which  has  become  final,  tlie  rest 
of  the  chur  lands  must  be  considered  an  increment  to  that  village."  The  Court 
disposed  of  that  argument  by  stating  their  opinion  that,  if  the  lands  in  question  had 
formed  to  the  south  of  the  portion  which  was  in  possession  of  the  Plaintiff,  then  there 
might  have  been  good  grounds  for  this  contention,  but  not  so  as  they  were  alleged  to 
have  formed  to  the  north.  They  thus  disposed  of  the  question  of  accretion,  which 
certainly  seems  to  have  been  raised,  and,  to  a  certain  extent,  dwelt  upon,  by  the 
Plaintiff. 

Under  these  circumstances,  their  Lordships,  whatever  might  have  been  their  view, 
if  this  matter  had  come  before  them  as  a  Court  of  first  instance,  see  no  sufficient 
grounds  for  disturbing  the  finding  of  the  High  Court,  which  was  to  the  eft'cct.  that 
the  Plaintiff  has  failed  to  prove  his  case,  that  he  has  not  proved  tlie  lands  which  have 
re-formed,  if  lands  have  re-[605]-formed  in  the  bed  of  the  River,  to  have  liccu  tlie 
same  as  those  which  belonged  to  his  predecessors  and  had  been  diluviated  ;  and  that 
he  has  failed  also  to  prove  his  title  upon  the  ground  of  the  locus  in  quo  being  an 
accretion  to  any  lands  of  which  he  is  possessed. 
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On  these  "rounds  their  Lordships  will  humbly  advise  Her  Majesty  that  this 
appeal  be  dismissed. 


THE  GENERAL  MANAGER  OF  THE  RAJ  DURBHUNGA,  under  the  Court  of 
Wards,— Appellant:   ]\L\HARAJAH  COOMAR   RAMAPUT   SING,— -ffes/Jon- 
dent  *  [March  20  and  21,  1872]. 
On  appeal  from  the  llifjh  Court  of  Judicature  at  Fort  William  in  Bengal. 

In  a  suit  by  A.  against  B.  for  arrears  of  rent,  a  Decree  was  obtained  by  A. 
against  B.'s  Widow;  B.  having  died  pending  the  suit.  Under  this  Decree 
execution  was  obtained,  and  the  interest  of  the  Widow  was  sold  under  Act, 
No.  XI.  of  1859.  The  amended  Certificate  stated,  that  the  estate  was  sold 
by  virtue  of  the  Decree.  Held,  reversing  the  Decree  of  the  High  Court,  and 
following  Johan,  Chunder  Mitter  v.  Buksh  All  Soudagur  (Marshall's  Ben. 
App.  Cases,  6U),  that  the  sale  was  not  of  the  Widow's  personal  interest, 
but  as  the  representative  of  her  Husband's  estate. 

The  facts  which  gave  rise  to  this  appeal  were  these:  — 

[606]  Tlie  Respondent  and  Appellant  had  both  obtained  separate  Decrees  in  respect 
of  arrears  of  rent  due  to  them  respectively  by  one  Gourpershad,  deceased.  They  had 
both  taken  out  execution  of  their  Decrees  after  his  death,  and  the  Appellant  had, 
at  a  execution  sale,  purchased  the  lands  in  dispute,  against  which  the  Respondent  in 
this  suit  sought  to  execute  his  Decree,  notwithstanding  the  sale  to  the  Appellant,  on 
the  ground  that  the  Appellant  had  acquired,  by  his  purchase,  not  the  interest  of  the 
heir,  Hurpersad,  the  Son  of  Gourpershad,  but  only  the  interest  of  his  Widow, 
Chooharoo  Kooer,  which  really  was  nothing,  and  that,  therefore.  Respondent  was 
entitled  to  sell,  in  execution  of  his  Decree,  the  interest  of  the  heir. 

It  appeared,  that  on  the  11th  of  November,  1858,  the  Respondent  obtained  a 
Decree  against  Gourpershad  for  Rs.  14,636  for  arrears  of  rent,  which  Decree  was 
affirmed  by  the  Sudder  Dewauny  Court  in  1861.    Gourpershad  died  about  that  time. 

In  the  year  1862,  the  then  Manager  of  the  Durbhunga  Raj  brought  a  suit  under 
Act,  No.  X.  of  1859,  against  Chooharoo  Kooer,  as  the  Mother  and  Guardian  of 
Hurpersad,  then  a  Minor,  to  recover  Rs.  11,820.  15a.  7p.  for  arrears  of  rent  due  from 
the  deceased  Gourpershad  in  respect  of  lands  held  by  him  of  the  Durbhunga  Raj. 

Chooharoo  Kooer  by  her  answer  alleged,  that  Hurpersad  had  no  interest  in 
his  Father's  estate,  as  he  had  been  adopted  into  another  family,  who.se  estate  he  had 
come  into  possession  of,  and  that  she  was  in  possession  of  her  Husband's  estate. 

An  issue  having  been  raised  on  this  point,  the  Collector  held,  that  Hurpersad 
was  exempted  from  liability  as  he  had  been  adopted  in  another  family,  [60'7]  and 
finding  the  amount  of  rent  to  have  been  due  from  Gourpershad  to  the  Plaintiff  (to 
whose  position  and  rights  the  Appellant  succeeded)  decreed  him  the  sum  of 
Rs.  12,868.  la.  lOp. 

The  Respondent  having  sought  execution  of  his  Decree  against  the  Widow 
and  Son  of  Gourpershad,  Hurpersad  objected  to  his  being  made  personally  liable, 
on  the  ground  that  no  estate  of  his  Father  had  come  to  him,  and  that  all  had  come 
to  the  possession  of  Chooharoo  Kooer,  and  the  Principal  Sudder  Ameen  of  Tirhoot, 
on  the  16th  of  May,  186-3,  su.stained  that  objection. 

As  neither  of  the  Decree-holders  could  obtain  satisfaction  of  their  Decrees, 
the  then  Manager  of  the  Durbhunga  Raj,  on  the  13th  of  April,  1865,  in.stituted  a 
suit  in  the  Court  of  the  Principal  Sudder  Ameen  of  Tirhoot  against  Hurpersad.  as 
Son  and  heir,  and  Chooharoo  Kooer,  as  Widow  of  the  deceased  Gourpershad,  and 
another,  to  establish  his  right  to  execute  his  rent  Decree  against  the  properties  men- 

*  Present:  Members  of  the  Judicial  Committee,— The  Right  Hon.  Sir  James 
William  Colvile,  the  Right  Hon.  the  Lord  Justice  James,  the  Right  Hon.  Sir  Montague 
Edward  Smith,  and  the  Right  Hon.  Sir  Robert  Porrett  Collier. 
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tioned  in  the  plaint;  and  the  I'laintiti'  sou^jlit  to  liavo  it  estalilislied  that  tlic  pro- 
perties against  whicli  he  sougiit  to  execute  his  rent  Decree  formed  part  of  tlie  estate 
of  Gourpershad,  and  were  liable  to  satisfy  that  Decree. 

The  Principal  Sudder  Aineen  found  that  the  properties  in  question  liad  in  fact 
come  to  Gourpershad  hy  inheritance,  and  sifter  his  deatli  iiad  devolved  from  liim  on 
Hurpersad  ;  that  Chooharoo  Kooer,  by  Mitiiila  law,  had  no  interest  in  them,  and 
ordered  that  the  estates  in  suit,  being  considered  as  left  by  Gourpershad.  the  judg- 
ment-Debtor, be  put  to  sale  according  to  tlie  last  Order  contained  in  the  decision, 
under  Act,  No.  X.  of  185!),  dated  the  "ilth  November,  186L',  in  [608]  satisfaction  of 
the  Decree  obtained  by  the  Plaintiff.  This  Decree  was  affirmed  by  the  Hi"h  Court 
(see  7  W.R.  p.  500). 

On  the  19th  of  June.  1867,  the  Appellant  applied  to  the  Collector  for  execution 
of  his  Decree  of  the  24th  of  November,  18G2,  against  the  properties  which  had  been 
decided  by  the  Principal  Sudder  Ameen,  in  his  judgment,  to  have  formed  |iart  of 
the  estate  of  Gourpershad;  and  the  Collector  attached  and  notified  the  sale  of  the 
properties  in  execution  of  the  Appellant's  rent  Decree,  and  on  the  27tli  of  November, 

1867,  the  same  having  been  put  up  to  public  sale  by  the  Collector,  were  knocked 
down  to  the  Appellant  as  the  highest  bidder,  and  Certificates  were,  on  the  10th  of 
January,  1868,  given  to  him  as  Purchaser. 

These  Certificates  certified  the  purchase  by  the  Appellant  of  the  various  Melials 
by  name,  and  stated  that — "  In  this  Mouzah,  the  right  and  interest  of  Mussuniat 
Chooharoo  Kooer,  Defendant,  judgment-Debtor,  has  been  sold  by  auction,  in  satis- 
faction of  the  Decretal  amount  under  Act,  No.  X.  of  185!).  due  to  the  Court  of  Wards 
on  behalf  of  the  Durbhunga  estate.  Plaintiff  Decree-holder." 

On  the  13th  May,  1868,  on  application  of  the  Appellant,  the  following  addition 
was  made  to  the  Certificates — "  Be  it  known  that  the  estate  mentioned  in  this 
Certificate  has  been  sold  by  auction,  by  virtue  of  the  Decree  passed  l\v  the  Princijial 
Sudder  Ameen  of  this  District,  dated  the  i-ird  of  January,  1866." 

The  Respondent  took  no  steps  to  obtain  execution  of  his  Decree  after  his  un- 
successful attempt  in  May.  1863,  until  the  middle  of  the  year  1867.  He  then  applied 
for  execution  against  Hurpersad,  and  against  [609]  the  estates  which  had  been 
declared  by  the  Principal  Sudder  Ameen  and  High  Court,  to  be  liable  to  sale  in«.satis- 
faction  of  the  Decree  obtained  by  the  Manager  of  the  Durbhunga  Raj. 

To  this  the  Appellant  objected,  and  in  the  end  the  Principal  Sudder  Ameen,  on 
the  18th  of  May.  1868.  allowed  the  Appellant's  objection,  and  held  that  as  the  Appel- 
lant had  previously  attached  and  brought  to  sale,  and  purchased  those  estates  in 
execution  of  his  Decree,  they  could  not  be  again  attached  in  execution  of  the  Re- 
spondent's Decree. 

Upon  this  the  Respondent    instituted  the  present   suit,   on   the   7th   of   August, 

1868,  against  the  Appellant  and  Hurpersad,  to  have  his  right  declared  to  sell  the 
interest  of  Hurpersad.  to  whom,  he  contended,  the  lands  had  come,  as  being  Son 
and  heir  of  (}our]iershad,  and  alleged  that  the  Appellant  had  at  the  sale  purchased 
nothing  but  the  interest  of  the  Widow.  Chooharoo  Kooer.  who  had  no  right  therein. 

The  Appellant,  in  answer,  contended  that,  by  the  sale  to  him,  in  exei-ution  of  his 
rent  Decree,  and  in  pursuance  of  the  Decree  of  the  Principal  Sudder  Ameen  and  the 
High  Court,  the  interest  which  had  been  of  Gourpershad  had  come  to  him. 

On  the  9th  of  December,  1868,  Baboo  Bhooputty  Roy,  the  Subordinate  Judge  of 
Tirhoot,  dismissed  the  Plaintiff's  suit  with  costs.  He  held  that  the  proceedings 
against  Chooharoo  Kooer  were  taken  against  her  in  her  representative  capacity  only, 
and  .so  bound  her  Husband's  estate,  and  that  the  effect  of  the  Decrees  obtained  by 
the  Durbhunga  Raj  from  the  Principal  Sudder  Ameen  and  the  High  Court,  was  not 
to  make  Hurpersad  personally  liable,  but  to  declare  that  his  [610]  Father's  pro- 
perties which  had  come  to  his  posse.ssion  were  liable  for  that  Father's  debts,  and, 
as  to  the  contention,  that  the  Appellant  had  ultimately  sought  execution  against 
Chooharoo  Kooer  alone,  the  decision  was  governed  by  the  case  of  Jnhnn  Chiinder 
Mittei-  V.  Bukxh  Ali  Soudagiir  (Marshall's  Ben.  App.  Cases,  614).  and  that  tiie  sale 
was  to  be  considered  as  of  her  interest,  not  personally,  but  as  the  representative  of 
her  Husband's  estate. 

From  this  judgment  the  Respondent  appealed  to  the  High  Court,  and  a  Division 
Bench  of  that  Court,  composed  of  the  Justices  Kemp  and  Glover,  on  the  28th  of  Mny, 
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1869,  reversed  the  judgment  of  the  subordinate  Judge,  and  declared  the  Respondent 

entitled,  in  execution  of  his  Decree,  to  sell  the  rights  and  interests  of  Hurpersad, 
as  representative  of  the  estate  of  Gourpershad,  the  original  judgment-Debtor,  unless 
his  Decree  was  satisfied  prior  to  the  sale.  The  Court  held,  that  the  effect  of  the 
Decree  obtained  by  the  Durbhunga  Raj  Manager  was  to  establish  tliat  Hurpersad 
was  his  Father's  heir,  and  that  consequently  the  Plaintifi  was  entitled  to  execute 
his  Decree  against  the  property  in  his  possession,  unless  it  had  passed  out  of  his 
possession  by  the  previous  execution.  That,  as  the  Appellant  had  executed  his  Decree, 
not  against  Hurpersad,  but  against  Chooharoo  Kooer  personally,  and  not  in  her  repre- 
sentative character,  he  had  in  fact  taken  nothing  by  his  purchase,  and  the  Court  was 
of  opinion,  that  the  case  above  referred  to  did  not  apply,  as  there  the  debt  which 
formed  the  subject  of  the  Decree  against  the  Widow  of  the  deceased  Obligor  was  his 
debt,  though  tlie  Decree  was  obtained  against  the  Widow  during  [611]  the  minority  of 
her  Son,  while  in  the  present  case,  the  Decretal  Order  did  not  show  that  tlie  debt  was 
Gourpershad's,  on  the  contrary,  that  the  Decree  was  again.st  Chooharoo  Kooer  alone, 
and  that  there  was  nothing  to  show  that  the  Decree  was  against  her  in  her  repre- 
sentative character. 

The  appeal  was  from  this  Decree. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Dorne,  for  the  Appellant. — This  Decree  cannot  be 
maintained.  It  is  contrary  to  the  decision  of  the  Higli  Court  in  the  case  of  Johan 
Clmnder  Mittev  v.  Buksh  All  Soudagar  (Marshall's  Ben.  App.  Cases,  614),  which  is 
a  true  exposition  of  the  principle  relating  to  a  Widow's  interest,  which  decision  has 
been  followed  by  the  Courts  in  India,  and  is  on  all  fours  with  the  facts  in  this  case. 
The  debt  which  formed  the  subject  of  the  Appellant's  rent  Decree,  was  the  debt  of 
Gourpershad,  and  the  Decree  against  his  Widow,  was  in  her  capacity  as  represen- 
tative of  the  estate,  and  not  against  her  personally,  as  she  was  not  liable  for  her 
Husband's  debts.  No  question  has  been  raised  as  to  the  justness  of  the  Decree,  and 
the  vexatious  opposition  to  its  enforcement  was  whoUy  unjustifiable.  The  execution 
was  in  pursuance  of  the  Decree.  Under  the  sale  the  estate  and  interest  which  had 
been  Gourpershad's  passed  to  the  Appellant  as  Purchaser. 

Mr.  Leith,  for  the  Respondent. — The  Appellant  in  execution  of  his  money  Decree 
specifically  advertised  and  put  up  for  sale  the  right  and  interest  of  Chooharoo 
Kooer  in  her  Husband's  [612]  estate,  and  nothing  more,  and  having  as  judgment 
Creditor  become  Purchaser  at  the  sale  he  cannot  claim  under  liis  purchase  anything 
more  than  was  sold  to  him,  and  only  such  was  convej'ed  to  him  by  the  Certificates  of 
the  Collector.  The  Court  was  right  in  holding  the  Appellant  strictty  to  the  terms 
of  his  purchase.  Such  sale  confined  the  amount  of  the  purchase-money  to  the  in- 
terest of  the  Widow.  If  the  interest  of  the  heir,  Hurpersad,  had  been  also  sold,  a 
sum  might  have  been  obtained  sufficient  to  have  paid  the  judgment  debts  of  the 
Respondent  as  well  as  of  the  Appellant.  The  Respondent  as  a  judgment  Creditor 
of  Gourpershad,  having  previously  obtained  an  Order  for  Sale,  is  entitled  to  the 
benefit  of  his  attaclunent  and  sale  of  the  right  and  interest  of  Hurpersad  to  realize 
the  amount  of  his  Decree. 

Without  calling  for  a  reply,  their  Lordships  delivered  judgment  by 

The  Right  Hon.  Sir  James  Colvile. — Tliese  proceedings  certainly  illustrate  what 
was  said  by  Mr.  Doyne,  and  what  has  lieen  often  stated  before,  that  the  difBculties  of 
a  litigant  in  India  begin  when  he  has  obtained  a  Decree.  When,  however,  the  actual 
question  whicli  is  at  issue  between  the  Appellant  and  the  Respondent  on  this  appeal 
is  eliminated  from  the  rest  of  the  record,  it  does  not  appear  to  their  Lordships 
to  present  any  ver)'  great  difficulty. 

The  Appellant  and  the  Respondent  had  eacli,  it  must  be  assumed,  a  good  claim 
against  the  estate  of  the  deceased,  Gourpershad.  The  Respondent  had  obtained  a 
decree  according  to  the  practice  then  [613]  existing  in  the  Civil  Court  in  the  life- 
time of  Gourpershad.  The  Appellant,  pursuing  his  remedy  for  rent  under  Act, 
No.  X.  of  1859,  in  the  Collector's  Court,  had  obtained  a  decree  for  the  arrears  of  rent 
in  respect  of  which  he  sued  against  Chooharoo  Kooer,  as  the  widow  of  Gourpersliad 
and  the  Guardian  of  her  infant  son  Hurpersad.  It  was  a  suit  brought  against  tliose 
who  were  supposed  to  be  the  representatives  of  the  Debtor,  Gourpershad.  In  that 
suit  the  case  set  up  by  the  Defendants  was,  that  the  infant  was  not  the  heir  of  liis 
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Father;  that  he  had  been  adopted  into  another  faiiiily,  and  that  consequently  tlio 
Widow  was  the  sole  heiress  and  rejiresentative.  The  Decree  was  against  tlie  \Vidow 
in  that  capacity.  It  declared  that  the  Son  was  not  liable,  and  ended  with  a  declara- 
tion, which  clearly  pointed  to  the  realization  of  the  demand  out  of  the  estates  of  tho 
deceased,  Gourpershad,  and  showed  that  the  decree  was  made  against  the  ]ierson 
supposed  to  be  the  heir  and  representative  of  tJourpershad.  Other  ditticulties  being 
interposed  in  the  way  of  exwuting  tliat  Decree,  tlie  Respondent  thought  it  necessary 
to  go  to  the  Zillah  Court  in  order  to  get  rid  of  certain  Deeds  as  well  as  of  the  alleged 
kritima  adoption  of  Hurpersad,  the  Son,  and  he  succeeded  in  obtaining  a  Decree, 
which  was  afterwards  affirmed  by  tlie  Higli  Court,  the  result  of  which  may  be  taken 
to  be  to  affirm  that  Hurpersad  was  tho  heir  of  his  natural  Fatlier.  Tiie  execution  of 
the  Collector's  Decree  had  in  the  meantime  been  suspended.  AVhcn  the  Decree  of  the 
Civil  Court  became  final,  and  intimation  was  sent  to  the  Collector  that  the  stoj)  Order 
which  had  been  put  upon  the  execution  should  be  removed,  and  tliat  the  execution 
might  go  on.  Execution  of  that  decree  [614]  was  accordingly  had  under  the  con- 
joint provisions  of  Act,  No.  X.  and  Act,  No.  Xl.  of  1859,  and  perhaps,  it  is  owing  to 
the  operation  of  those  Acts,  and  in  particular  to  the  fact,  that  the  execution  took 
place  under  Act,  No.  XI.  of  1850,  by  putting  up  the  property  for  sale  in  the  same  way 
that  an  estate  would  be  sold  for  arrears  of  revenue,  and  not  (iroceeding  under  the 
Civil  Code  Act,  No.  VIII.  of  1859,  that  some  of  the  confusion  and  difficulties  which 
have  taken  place  in  this  case  have  arisen.  However  that  may  be,  the  estates  in 
question  were  sold  under  the  Collector's  Order,  and  purchased  by  the  judgment 
Creditor.  That  took  place  in  November,  1867.  In  tlie  meantime  certain  jiroceed- 
ings  had  taken  place  in  the  suit  of  the  Respondent.  The  Respondent  had  originally 
applied  for  execution  of  liis  Decree  obtained  in  the  lifetime  of  Gourpershad  against 
the  Widow  and  the  infant  Son,  He  was  met  b}'  the  same  allegation  that  had  been 
made  in  the  Appellant's  suit,  that  Hurpersad  had  no  interest  in  liis  Father's  estate, 
and  a  miscellaneous  order  was  made,  which  held  that  Hurpersad  was  not  liable  for 
his  Father's  debt,  and  treated  the  Widow  as  the  sole  representative.  Afterwards 
the  Respondent  attempted  to  get  the  benefit  of  the  Decree  wliich  had  been  obtained  by 
the  Appellant,  and  to  proceed  against  Hurpersad,  and  on  that  occasion  the  Appellant 
intervened  as  an  Objector.  The  Judge  disallowed  the  objection,  but,  at  the  same 
time,  held  that  the  former  execution  proceedings  were  invalid,  and  directed  them 
to  be  struck  off  the  file.  The  Respondent  then  commenced  other  proceedings  against 
Hurpersad,  and  although  there  was  no  formal  discharge  of  the  miscellaneous  Order, 
the  Judge  appears  to  have  con-[615]-sidered  that  as  swept  away  with  the  former 
execution  proceedings  and  no  longer  operative,  and  directed  a  sale  in  execution, 
which,  if  there  were  nothing  else  in  the  way  of  it,  would  probably  have  been  regular 
against  Hurpersad  as  the  heir  of  his  Father.  However,  when  the  Eespondent  was 
proceeding  to  carry  out  that  Order,  the  Appellant  came  in  and  objected  that  the 
estates  had  already  been  sold  under  his  Decree,  and  had  been  purchased  by  him,  and 
that  in  fact  they  could  not  be  any  longer  sold  as  the  estates  of  Hurpersad.  That 
objection  prevailed,  and  the  result  was  that  the  Respondent's  only  remedy  was  to 
bring  a  regular  suit  out  of  which  this  appeal  has  arisen. 

From  the  above  statement  it  is  clear,  tliat  unless  there  be  some  fatal  irregularity 
in  the  mode  in  which  the  Decree  of  the  Appellant  was  obtained  or  drawn  up,  or  some 
fafal  irregularity  in  the  mode  in  which  that  Decree  has  been  prosecuted,  the  estates 
have  been  regularly  sold,  and  that  the  suit  of  the  Respondent,  seeking  to  set  aside 
the  Order  for  sale  and  to  get  the  benefit  of  his  own  execution  as  against  Hurpersad 
as  the  heir  of  his  Father,  must  fail. 

Their  Lordships  are  of  opinion,  that  no  case  has  been  made  upon  which  they 
can  say,  that  there  has  been  that  irregularity  in  the  proceedings  before  the  Collector 
and  the  sale  which  took  place  which  would  justify  them  in  setting  aside  the  sale, 
and  upon  that  point  they  must  differ  from  the  Judges  of  the  High  Court.  The  pro- 
ceedings took  place  under  Act,  No.  XI.  of  1859,  and  that  Act  appears  to  contemplate 
that  the  estate  should  be  put  up  for  sale,  and  that  the  person  whose  interest  should  be 
nominally  sold  should  be  the  registered  proprietor.  In  this  [616]  case,  so  far  as  the 
proceedings  show,  it  appears  that  the  Widow  was  the  registered  Projirietor.  Rut 
the  case  does  not  rest  there,  because  in  the  certifieate  of  sale  there  is  a  distinct 
reference  to  the  Decree  obtained  by  the  Appellant  from  the  Zillah  Court,  and,  tliere- 
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fore,  the  whole  proceeding,  if  fairly  looked  at,  amounts  to  this, — that  the  estate  of 
(Jou'rpershad  was  sold  under  that  Decree  in  execution  for  his  debt,  and  that  the 
interest  of  his  Widow,  the  registered  proprietor  and  ostensible  Owner  of  the  estate, 
and  also  the  interest  of  his  Son,  if  he  had  any  interest,  was  bound  by  that  Decree. 
If  that  be  so,  the  question  arises,  whether  the  Respondent,  the  Plaintiff  in  the  suit 
below,  has  any  ground  upon  which  he  can  come  in  and  impeach  the  sale?  It  appears 
to  their  Lordships  that  he  can  claim  only  what  interest  remained  in  Hurpersad.  and 
that  substantially  the  proceedings  would  be  a  bar  to  any  claim  on  the  part  of  Hur- 
persad. It  is  unnecessary  to  consider,  whether  in  any  question  between  the  Re- 
spondent and  Hurpersad,  who  in  this  suit  came  in  and  continued  to  dispute  his 
heirship,  the  Decree  in  the  suit  which  had  been  obtained  by  the  Appellant  would  bo 
any  binding  adjudication  between  the  Respondent  and  Hurpersad.  It  appears  to 
their  Lordships  clearly  to  be  a  mere  Decree  inter  paHes,  and  that  there  is  no  ground 
for  o-ivinn-  it  the  eft"ect  of  a  Decree  in  rem,  which  is  the  effect  which  a  passage  in  the 
judgment  of  the  High  Court  appears  to  attribute  to  it.  But  without  going  into 
that,  it  seems  sufficient  to  their  Lordships  for  the  determination  of  this  appeal  to 
say,  that  there  was  in  their  judgment  no  substantial  irregularity  in  the  sale  before 
the  Collector,  and  that,  therefore,  that  as  between  the  Appellant  [617]  and  Respondent, 
the  Appellant  is  entitled  to  and  cannot  be  deprived  of  the  benefit  which  has  resulted 
to  him  from  his  greater  diligence  in  enforcing  his  demand. 

Their  Lordships  also  desire  to  add,  that  they  are  unable  to  see  any  substantial 
distinction  between  this  case  and  that  of  JoJian  Cli under  Mitter  v.  Bi(/,-xh  AU  Soiidar/ur 
(Marshall's  Ben.  App.  Cases,  614).  They  entirely  agree  in  the  principles  expressed 
by  Cliief  Justice  Peacock  in  that  case,  and  think  that  they  govern  the  present  case. 

The  result,  therefore,  must  be  that  their  Lordships  will  humbly  recommend  to 
Her  Majesty  that  this  appeal  be  allowed,  the  judgment  of  the  High  Court  rever.sed, 
and  the  judgment  of  the  Lower  Court  affirmed.  The  co.sts  of  the  appeal  will,  of 
course,  follow  the  result,  and  the  Appellant  will  be  entitled  to  the  costs  of  the  appeal 
in  the  Court  below. 

[See  Bnijun  Doohey  v.  Brij  Bhookiin  Lall  Airusti,  1875,  L.R.  2  Ind.  App.  281.] 


APPENDIX 


Order  in  Council   for  more  effectcal  Prosecution  of  Appeals   before  Her 
Majesty  in  Council. 

At  the  Court  at  Windsor  Castle,  the  26th  day  of  June,  1873. 

Present:    The  Queen's   Most  Excellent   Majesty  in  Council. 

Whereas  in  many  appeals  now  pending  before  Her  Majesty  in  Council  no  effectual 
steps  have  been  taken  by  the  parties  or  their  Agents  to  set  down  their  cases  for  hear- 
ing, although  more  than  twelve  months  have  elapsed  since  the  arrival  and  registra- 
tion of  the  transcript  of  appeal  iu  this  Country,  and  it  is  expedient  to  make  further 
provision  in  that  behalf,  HER  MAJESTY,  by  and  with  the  advice  of  Her  Privy 
Council,  and  upon  a  recommendation  of  the  Lords  of  the  Judicial  Committee  of  the 
Privy  Council,  is  pleased  to  order,  and  it  is  hereby  ordered,  that  the  Solicitors  or 
Agents  for  the  party  Appellant  in  all  such  appeals  now  pending  before  Her  Majesty 
in  Council  are  hereby  required  to  take  effectual  steps  to  set  down  their  cases  for 
hearing  within  six  montlis  [10]  from  the  date  of  this  Order,  and  in  all  other  appeals 
to  Her  Majesty  in  Council  within  a  period  not  exceeding  twelve  months  from  the 
date  of  the  arrival  and  registration  of  the  transcript  in  this  Country. 

And  HER  MAJESTY  is  further  pleased  to  order,  and  it  is  hereby  ordered,  that 
it  shall  be  the  duty  of  the  Registrar  of  the  Privy  Council  to  report  to  the  Lords  of 
the  Judicial  Committee  the  names  of  the  parties  and  dates  of  the  Decrees  in  appeals 
in  which  no  effectual  steps  have  been  taken  within  the  aforesaid  periods  of  time  to 

916 


APPENDIX  XIV  HOOKE  IND.  APP. 

set  down  the  case  for  hearing;  and  the  Lords  of  tlie  Judicial  Committee  of  the 
Privy  Council  shall  be  at  liberty  to  call  upon  tlie  Ajipellant  or  his  Aj^'ent  in  sucli 
cases  to  sliow  cause  why  the  said  appeal  or  ajijieals  should  not  be  dismissed  for  non- 
prosecution,  and  (if  they  shall  so  think  tit)  to  recommend  to  Her  Majestj-  tlie  dis- 
missal of  any  such  appeal,  or  to  give  such  directions  therein  as  the  justice  of  the 
case  may  require. 

And  HER  MAJESTY  is  further  pleased  to  order  that  notliing  in  the  present 
Order  shall  prevent  the  dismissal  of  an  apjieal  under  the  5tli  of  tlie  Rules  approved 
by  Her  Majesty  on  the  i;5th  of  June,  li^53,  in  cases  to  wliich  tliat  Rule  is  ajiplicable. 

Whereof  the  Governors  of  Her  Majesty's  Plantations  and  Dominions  abroad, 
and  the  Judges  or  Officers  of  Her  Majesty's  Courts  of  Justice  from  which  an  apjieal 
lies  to  Her  Majesty  in  Council,  and  all  other  persons  whom  it  may  concern,  are  to 
take  notice  and  govern  themselves  accordingly. 

Arthcb  Helps. 
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